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CT-2016-015

THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF certain conduct of Vancouver Airport Authority relating to the supply
of in-flight catering at Vancouver International Airport;

AND IN THE MATTER OF an application by the Commissioner of Competition for one or more
orders pursuant to section 79 of the Competition Act,

BETWEEN:

COMMISSIONER OF COMPETITION
Applicant

—and—

VANCOUVER AIRPORT AUTHORITY

Respondent

NOTICE OF MOTION
(Respondent’s Motlon re: Right to Conduct Examination for Discovery and
re: Adjustments to Scheduling Order)

TAKE NOTICE that the Respondent, Vancouver Airport Authority (“VAA”), will make a
motion to the Case Management Judge, at the Case Management Conference scheduled for

Thursday, November 30, 2017, at 3 p.m. The estimated duration of the motion Is one hour.



THIS MOTION IS FOR:

1.

an Order that the Commissioner produce his representative to be examined for
discovery in respect of the documents produced by the Commissioner on Friday,
November 24, 2017, such discovery (and follow-on procedural steps) to be
conducted in accordance with the draft Further Amended Scheduling Order

attached to this Notice of Motion as Schedule “A”;

an Order amending the Scheduling Order (as revised by the Tribunal’s Order of
July 21, 2017) in accordance with the draft Further Amended Scheduling Order

attached to this Notice of Motion as Schedule “A”;

in the alternative to the relief sought in paragraphs 1 and 2 above, an Order
extending the deadline for the Respondent to serve documents relied upon and
witness statements, and to serve and file expert reports, if any, to January 15,

2018;

if necessary, an order abridging the time required for service and filing of VAA’s

Motion Record herein; and

such further and other relief as the Tribunal deems just.

THE GROUNDS FOR THE MOTION ARE:

This proceeding was commenced by Notice of Application dated September 29, 2016.
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2. Pleadings were exchanged in the fall of 2016, in accordance with the timelines

established by the Competition Tribunal Rules, SOR/2008-141.

3. A Scheduling Order was issued by the Tribunal on December 20, 2016. The Scheduling
Order provided that the parties were to serve affidavits of documents and were also to deliver

all documents being produced on or before February 17, 2017.

4, The Commissioner delivered his affidavit of documents on or about February 15, 2017.
The Commissioner’s affidavit listed approximately 11,700 documents. Of those 11,700

. documents, the Commissioner initially agreed to produce fewer than 2000, virtually all of which
were VAA’s own documents (produced to the Commissioner pursuant to the Commissioner’s
investigative authority and, more specifically, pursuant to a section 11 order issued July 29,
2015), or were communications between the Bureau and VAA or communications on which

VAA was copied.

5. The remaining documents — numbering almost 10,000 — were withheld from production
based upon an assertion of privilege. Of those 10,000, approximately 9700 were withheld from

production solely on the basis of public interest privilege.

6. Approximately five weeks later, on or about March 21, 2017, the Commissioner
delivered an Amended Affidavit of Documents. The Amended Affidavit reflects the -

Commissioner’s decision to waive privilege over approximately 8500 documents.

7. Virtually all of the 8500 documents produced by the Commissioner pursuant to that

March waiver of privilege comprised:
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(a) price lists, invoices and related documents (approximately 7700

documents);

(b) flight schedules for various Canadian airports (approximately 150

documents); and

(c) financial documents, including profit and loss statements and forecasts,

of various in-flight caterers (approximately 600 documents).

8. The Commissioner continued to assert public interest privilege over approximately 1185
documents. Those 1185 withheld documents included every single relevant memorandum,
interview note, presentation, affidavit, note, letter and virtually every relevant email in the

Commissioner’s possession, as set out in the following chart.

Type of Document Approximate Number | Number Produced by

Withheld on the Basis of the Commissioner
Public Interest Privilege

Affidavit 13 0

Email 230 18

Interview Notes 50 0

Letters 35 0

Memoranda 45 0

Notebooks 70 0

Presentation 25 0

9, In other words, despite the fact that the Commissioner had in excess of 475 affidavits,

emails, interview notes, letters, memos, notebooks and presentations, the Commissioner

withheld virtually all such documents on the basis of public interest privilege.
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10. At approximately the same time as the foregoing waiver, VAA brought a motion, heard
by Gascon J. on March 22, 2017, in which it challenged the Commissioner’s continued assertion
of public interest privilege over the remaining 1185 documents. That motion was dismissed by

order of Gascon J. dated April 24, 2017, which order is under appeal.

11. On or about April 27, 2017, the Commissioner delivered a Supplemental Affidavit of
Documents in which it purported to disclose additional relevant documents that were in the
Commissioner’s possession, power or control “for the period 1 January 2017 through 28
February 2017”. That Supplemental Affidavit of Documents listed at Schedule B an additional
3900 confidential documents that the Commissioner was producing. Similar to the documents

already produced, those documents comprised:
(a) price lists, invoices and related documents; and

(b) financial documents, including profit and loss statements and forecasts,

of various in-flight caterers.

12. Further production made by the Commissioner was similarly limited to financial
documents.
13. Notwithstanding that further production, the Commissioner continued to withhold

approximately 1185 documents on the basis of public interest privilege, including, as noted
above, every relevant affidavit, interview note, letter, memo, notebook and presentation and

virtually every email.
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14. On or about April 13, 2017, the Commissioner produced a “Summary of Third Party

Information”. Thereafter, by Notice of Motion dated May 10, 2017, VAA brought a motion

challenging the adequacy and accuracy of the Summary.

15. The Commissioner subsequently produced a re-ordered Summary. VAA’s motion
challenging the adequacy and accuracy of the re-ordered Summary was dismissed by Order of

Mr. Justice Phelan, dated July 4, 2017.

16. VAA conducted its examination for discovery of the Commissioner’s representative on

August 23 and 24, 2017.

17. A subsequent motion brought by VAA to compel answers to certain questions refused
on the Commissioner’s examination for discovery was granted in part by Gascon J., by Reasons

for Order and Order dated October 26, 2017.

18. Throughout the proceeding up to that point in time, the Commissioner continued to
assert public interest privilege over the 1185 documents (and the information contained

therein) referenced above.

19. On November 15, 2017, the Commissioner delivered his witness statements. They

included statements provided by the following witnesses:

(a) Mark Brown, President and Chief Executive Officer of Strategic Aviation Holdings

Ltd.;

(b) Jonathan Stent-Torriani, Co-Chief Executive Officer of Newrest Group Holding S.A.;
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(c) Geoffrey Lineham, President and co-owner of Optimum Strategies Inc.;

(d) Ken Colangelo, President and Managing Director of Gate Gourmet Canada Inc.;

(e) Barbara Stewart, former Senior Director, Procurement, for Air Transat A.T. Inc,;

(f) Rhonda Bishop, Director, Inflight Services and Onboard Product of Jazz Aviation LP;

(g) Mark MacVittie, Director, Strategic Procurement, for Air Canada; and

(h) Colin Murphy, Director of inflight Cabin Experience for Westlet.

20. Certain exhibits were attached to the various withess statements. The total number of

documents attached to the witness statements as exhibits was approximately 100.

21. Following receipt and initial review of the witness statements, VAA wrote to the
Commissioner and noted that the Commissioner had failed to produce all relevant documents

relating to the testimony contained in the various witness statements.

22. The Commissioner responded on November 20, 2017, stating that he “continues to
assert public interest privilege over those records so designated in his Affidavits of Documents,
and over which he has not already expressly waived such privilege”. The Commissioner went
on to “invite” VAA to bring a motion to “pierce” the privilege, if it believed that it had “evidence

of a compelling competing interest”.

23. VAA then asked the Commissioner to clarify whether he was taking the position that all

relevant documents relating to the various witnesses’ testimony had already been produced, or
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whether he was taking the position that he was not obliged to produce all relevant documents

relating to the various witnesses’ testimony.

24, The next day, on November 21, 2017, the Commissioner advised that “upon further
consideration of the particular circumstances of this case, and in the interest of expeditiously
bringing this matter to trial in accordance with the Scheduling Order”, the Commissioner was
waiving privilege over “relevant documents relating to the testimony of the various witnesses”.
No indication was provided by the Commissioner at that time as to how many documents

would be produced, or as to the nature of the documents to be produced, or as to their length.

25. Moreover, no indication was given by the Commissioner as to why the waiver had not
been effected at an earlier date. The privilege should not be used in order to gain a tactical
advantage in the litigation, as that would be fundamentally incompatible with the role of the
Commissioner’s counsel, which is not to seek a “victory” in the litigation, but rather to act in
accordance with the public interest, working to achieve a fundamentally fair and properly

informed proceeding before the Tribunal, so as to best ensure that justice is done.

26. Ultimately, well over 1000 relevant documents were produced on November 24, 2017,

with the total number of pages produced running well into the tens of thousands.

27. In addition to being voluminous, the documents are highly probative and highly material

to the matters in issue in the proceeding.
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28. The documents produced include:
e 210 emails;
o 35 |etters;
e 14 memoranda;
e 33 notebooks;
e 20 interview notes; and
e 9 presentations.
29. Included in the documents produced are notes of lengthy interviews conducted with

many of the witnesses in respect of whom the Commissioner has delivered witness statements.
Most of the notes are handwritten. Many are difficult to decipher and call out for explanation,
including in respect of notations made therein that appear to be inconsistent with other parts

of the notes or that appear to contradict assertions contained in the witness statements.

30. Pursuant to the Competition Tribunal Rules and having regard to subsection 9(2) of the
Competition Tribunal Act and the fundamental principles of procedural fairness, VAA is entitled
to conduct an examination for discovery in respect of these recently produced documents. A
refusal of VAA’s right to conduct such an examination for discovery, in circumstances such as
the present case, where an exceptionally large volume of significant, probative and highly
material documents were produced by the Commissioner at this very late stage, would
seriously undermine VAA’s ability to prepare its requnding case, thereby prejudicing VAA and

rendering the proceeding fundamentally unfair.

31 Moreover, the rules of procedural fairness and the interests of justice require that VAA
be given a reasonable amount of time to review the documents and to prepare for and conduct

such an examination for discovery. The refusal of such a reasonable period of time to review
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the documents and to prepare for and conduct an examination for discovery would frustrate

VAA's attempt to exercise such a discovery right.

32. However, reviewing the documents, as well as preparing for and conducting an
examination for discovery in respect of the recently produced documents cannot reasonably (or
fairly) be completed within the time remaining before the trial is scheduled to begin on January
29, 2018, particularly in light of the other pre-trial steps that would also need to occur in that

period.

33.  Accordingly, the interests of justice as well as the duty of fairness and VAA’s right to
make full answer and defence require that the trial be adjourned and that the schedule for the
remaining pre-hearing steps be adjusted in accordance with the proposed Further Amended

Scheduling Order, attached as Schedule “A”.

34. In the alternative, should the Tribunal decline to order that the Commissioner produce
his representative to be examined for discovery, then fairness and the interests of justice
require that the deadline for VAA to serve a list of documents relied upon and witness
statements, and to serve and file expert reports be extended until January 15, 2018, rin order to
allow a reasonable time for VAA (including not only VAA’s counsel, but also the involved client
representatives and any experts that may have been retained by VAA) to review the‘documents
and consider the manner in which the documents and their contents may affect VAA's case in
chief as well as its broader trial strategy. Such an order is required in order to ensure that

justice and fairness are not subordinated to expedition.

35. Rules 5, 60 and 64 of the Competition Tribunal Rules, SOR/2008-141, as amended.



36.

37.

(a)

(b)

(c)

11
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Subsection 9(2) of the Competition Tribunal Act. R.S.C. 1985, c. 19, as amended.

Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

the affidavit of Monique Allen, sworn November 29, 2017;

the pleadings and proceedings herein; and

such further and other evidence as counsel may advise and the Tribunal may permit.

DATED at Toronto, Ontario this 29th day of November, 2017

- | s
e ocivom (B frsab,

GOODMANS LLP T

Bay Adelaide Centre

333 Bay Street, Suite 3400

Toronto, ON M5H 257

Calvin S. Goldman, QC
Tel: (416) 597-5914
Fax: (416) 979-1234

Michael Koch
Tel: (416) 597-5156

Julie Rosenthal
Tel: (416) 597-4259

Ryan Cookson
Tel: (416) 597-6012

Counsel for Vancouver Airport Authority
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SCHEDULE “A” — PROPOSED FURTHER AMENDED SCHEDULING ORDER

THE TRIBUNAL ORDERS THAT:
The schedule for the remaining pre-hearing steps shall be as follows:

February 28,2018  Last day for examination for discovery of the Commissioner’s
representative in respect of the documents produced by the
Commissioner on Friday, November 24, 2017

March 28, 2018 Deadline for the Commissioner to fulfill answers to undertakings

April 6, 2018 Last day for VAA to file motion arising from answers to undertakings and
refusals

[To be decided] Hearing of any motion arising from answers to undertakings or refusals

May 31, 2018 Last day for follow-up examinations for discovery

July 31, 2018 Respondent to serve documents relied upon and witness statements, and

to serve and file expert reports, if any

[Remainder of dates to follow, depending upon trial date.]

6759061
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THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF certain conduct of Vancouver Airport Authority relating to the supply
of in-flight catering at Vancouver International Airport;

AND IN THE MATTER OF an application b? the Commissioner of Competition for one or more
orders pursuant to section 79 of the Competition Act.

BETWEEN:

COMMISSIONER OF COMPETITION
Applicant

—and—

VANCOUVER AIRPORT AUTHORITY

Res pondent

AFFIDAVIT OF MONIQUE ALLEN
(Sworn November 29, 2017)

I, Monique Allen, of the City of Toronto, MAKE OATH AND SAY:

1. | am a law clerk employed by the firm Goodmans LLP, lawyers for the Vancouver Airport
Authority, the Respondent In this matter, and as such have knowledge of the matters to which |

depose in this affidavit.
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2. Attached as Exhibit “A” is a copy of the Amended Affidavit of Documents of the

Commissioner of Competition, affirmed March 21, 2017, along with Schedules B and C thereto.

3. Attached as Exhibit “B” is a copy of the Supplemental Affidavit of Documents No. 1 of
the Commissioner of Competition, affirmed April 27, 2017, along with Schedules B and C

thereto.

4, Attached as Exhibit “C” is a USB key containing all of the documents produced by the
Applicant in its Amended Affidavit of Documents and in its Supplemental Affidavit of

Documents No. 1.

5. Attached as Exhibit “D” is a copy of an email sent by Julie Rosenthal to Jonathan Hood

on November 17, 2017.

6. Attached as Exhibit “E” is a copy of an email sent by Jonathan Hood to Julie Rosenthal

on November 20, 2017.

7. Attached as Exhibit “F” is a copy of an email sent by Julie Rosenthal to Jonathan Hood on

November 20, 2017.

8. Attached as Exhibit “G” is a copy of an email sent by Jonathan Hood to Julie Rosenthal

on November 21, 2017.

9. Attached as Exhibit “H” is a USB key containing all of the documents produced by the
Applicant, the Commissioner of Competition, on November 24, 2017. The documents are

identified by the “Doc Id” number assigned to the documents by the Applicant.
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10. Attached as Exhibit “1” is a list of the documents contained on the USB key referenced in
the preceding paragraph. (The list was provided to Goodmans by email on November 28, 2017
by Jonathan Hood, a copy of which is attached as Exhibit “J”. The list indicates that the
documents were produced on November 23, 2017. However, the documents were not in fact
received by our office until November 24, 2017.)

SWORN BEFORE ME
at the City of Toronto,

/ 1
on November 29, 2017. %7
220 Al

w;\\ﬁgg} % I\/Ionl/q(e Allen
(Cg;ﬁmissioner for taking affidavits

6759457






This is Exhibit “A” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017

oo (s =i oo

C_A-Commissioner for Taking Affidavits
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FEDERAL COURT

IN THE MATTER OF the Competition Act, R.S.C. 1985, c¢. C-34, as
amended;

AND IN THE MATTER OF certain conduct of Vancouver Airport Authority
relating to the supply of in-flight catering at Vancouver International Airport;

AND IN THE MATTER OF an application by the Commissioner of
Competition for one or more orders pursuant to section 79 of the Competition
Act.

BETWEEN:

COMMISSIONER OF COMPETITION

Applicant
—and -

VANCOUVER AIRPORT AUTHORITY

Respondent

AMENDED AFFIDAVIT OF DOCUMENTS OF THE
COMMISSIONER OF COMPETITION
AFFIRMED 21 MARCH 2017




I, KEVIN RUSHTON, of the Town of Carleton Place, in the Province of

Ontario, solemnly affirm that:

1. | am Acting Major Case Director and Strategic Policy Advisor with the
Competition Bureau. | am an authorized representative of the
Commissioner of Competition (the “Commissioner”) for the purpose of
this affidavit.

2. | have participated in and overseen a review of the Commissioner’s
potentially relevant records and have made appropriate inquiries of

others to inform myself in order to make this affidavit.

3.  On 15 February 2017, the Affidavit of Documents of the Commissioner
of Competition affirmed 14 February 2017 (the “Commissioner’s
Affidavit”) was served on the Respondent, Vancouver Airport Authority.

4. Paragraph 7 of the Commissioner’s Affidavit stated that at the time the
Commissioner's Affidavit was affirmed, a confidentiality or protective
order had not been put in place by the Compeétition Tribunal in respect of
this Application, and that, as such, certain records that the
Commissioner may otherwise have listed in Schedule B to the
Commissioner’'s Affidavit were instead listed in Schedule C to the
Commissioner’s Affidavit. Schedule B to the Commissioner's Affidavit
listed confidential but hon-privileged records or records over which
privilege has been waived, while Schedule C to the Commissioner’s

Affidavit listed confidential and privileged records.

5. Paragraph 7 of the Commissioner's Affidavit also stated that at such
time as the Competition Tribunal has put in place a confidentiality order
in respect of this Application, the Commissioner may provide a

supplemental Affidavit of Documents that may de-list certain records



from Schedule C to the Commissioner’s Affidavit and list those records

in Schedule B to the Commissioner’s Affidavit.

On 20 March 2017, the Competition Tribunal issued a confidentiality
order in respect of the Application. The Commissioner has therefore
elected to waive privilege for the purpose of this Application over 8,513
of the records that were listed in Schedule C to the Commissioner’s
Affidavit.

Accordingly, | have attached to this affidavit Schedule B — AMENDED,
which contains an amended list of those relevant records that were in
the Commissioner's possession, power or control that contain
confidential information and for which no privilege is claimed or for which
the Commissioner waives privilege for the purpose of this Application.
Records highlighted in yellow in Schedule B — AMENDED were

previously included in Schedule C to the Commissioner's Affidavit.

Certain records in Schedule B — AMENDED were previously designated
as “Confidential — Level A’, but have been re-designated as
“Confidential — Level B”. For ease of reference, these records have

been highlighted in green.

In addition, | have attached to this affidavit Schedule C — AMENDED,
which contains an amended list of those relevant records that were in
the Commissioners possession, power or control that contain
confidential information and for which, at this time, privilege is claimed
by the Commissioner, including the grounds for each such claim. For
ease of reference, | have also attached Schedule C — REDLINE, which
highlights in yellow those records that were previously included in

Schedule C to the Commissioner’s Affidavit but which have been

19



20

removed from Schedule C — AMENDED because such records are now
listed in Schedule B — AMENDED.

AFFIRMED BEFORE ME at the City of Gatineau in the Province of Québec
this 21 day of March 2017.

W/M S5I43T

A @6mmissioner for Taking Oaths Kevin Rushton
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This is Exhibit “B” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017
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CT-2016-15
FEDERAL COURT

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as
amended;

AND IN THE MATTER OF certain conduct of Vancouver Airport Authority
relating to the supply of in-flight catering at Vancouver International Airport;

AND IN THE MATTER OF an application by the Commissioner of
Competition for one or more orders pursuant to section 79 of the Competition
Act.

BETWEEN:
COMMISSIONER OF COMPETITION

Applicant
—and -

VANCOUVER AIRPORT AUTHORITY

Respondent

SUPPLEMENTAL AFFIDAVIT OF DOCUMENTS NO. 1
OF THE COMMISSIONER OF COMPETITION
AFFIRMED 27 APRIL 2017




I, KEVIN RUSHTON, of the Town of Carleton Place, in the Province of

Ontario, solemnly affirm that:

| am Acting Major Case Director and Strategic Policy Advisor with the
Competition Bureau. | am an authorized representative of the
Commissioner of Competition (the “Commissioner”) for the purpose of
this affidavit.

| have participated in and overseen a review of the Commissioner’s
potentially relevant records and have made appropriate inquiries of

others to inform myself in order to make this affidavit.

| make this affidavit further to the Affidavit of Documents of the
Commissioner of Competition affirmed 14 February 2017 and the
Amended Affidavit of Documents of the Commissioner of Competition
affirmed 21 March 2017, each of which in respect of this Application.

This affidavit discloses, to the full extent of my knowledge, information
and belief, all of the records relevant to matters in issue in this
Application that are in the possession, power or control of the
Commissioner for the period 1 January 2017 through 28 February 2017.
In respect of this time period, the Commissioner has never had in his
possession, power or control any records relevant to any matter in issue
in this Application that were or are no longer in the possession, power or

control of the Commissioner.

| have listed and described in Schedule B to this affidavit the relevant
records that are in the Commissioner’s possession, power or control that
contain confidential information and for which no privilege is claimed or
for which the Commissioner waives privilege for the purpose of this

Application.
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6. | have listed and described in Schedule C to this affidavit the relevant
records that are in the Commissioner's possession, power or control that
contain confidential information and for which, at this time, privilege is
claimed by the Commissioner, including the grounds for each such
claim.

7. 1 will continue to oversee the review of any potentially relevant records
that the Commissioner has come to possess after 28 February 2017 and
provide one or more supplemental affidavits of documents as
appropriate.

AFFIRMED BEFORE ME at the City of Gatineau in the Province of Québec
this 27" day of April 2017.

ATl H. ROt

A Eommisdioner for Taking Oaths Kevin Rushton '

Kectherine Rydel S§148T
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This document at Tab 2B-1 1s
confidential and was removed from the
public version of this Motion Record
pursuant to the Confidentiality Order of
Justice Gascon, dated March 20, 2017.
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This is Exhibit “C” referred to
in the Affidavit of Monique Allen
sworn this 29'" day of November 2017
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This document at Tab 2C (USB Key) Is
confidential and was removed from the
public version of this Motion Record
pursuant to the Confidentiality Order of
Justice Gascon, dated March 20, 2017.
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This is Exhibit “D” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017

(A Commissioner for Taking Affidavits



Rosenthal, Julie

From: Rosenthal, Julie

Sent: November-17-17 4:35 PM

To: Hood, Jonathan (IC)

Cc: ‘katherine.rydel@canada.ca'; Caron, Ryan (IC) (ryan.caron@canada.ca);

'kevin.rushton@canada.ca'; Antonio Di Domenico (adidomenico@fasken.com); Bergeron, Francis
(IC) (francis.bergeron @canada.ca); Foster, Alicia (IC) (alicia.foster @canada.ca); Goldman, Calvin;
Koch, Michael; Cookson, Ryan; Olscher, Rebecca

Subject: VAA -- Commissioner's Case in Chiefr

Jonathan,

Further to the email that | just sent a moment ago and in respect of our review of the witness statements that you
delivered on Wednesday, it would appear that, contrary to the legal requirements as set out in the jurisprudence, you
have not produced all relevant documents relating to the various witnesses’ testimony. Could you please do so
immediately.

Regards,

Julie Rosenthal
Goodmans LLP
416.597.4259

jrosenthal@goodmans.ca
goodmans.ca







This is Exhibit “E” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017
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Rosenthal, Julie

From: Hood, Jonathan (IC) <jonathan.hood@canada.ca>

Sent: November-20-17 3:20 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico

(adidomenico@fasken.com); Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch,
Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Thanks for your e-mail. The Commissioner continues to assert public interest privilege over those records so
designated in his Affidavits of Documents, and over which he has not already expressly waived such privilege.
To the extent VAA now believes it has evidence of a compelling competing interest that would warrant
piercing the privilege, we invite you to bring such a motion to the Tribunal. Please note that in the event such
a motion is brought, we will request that it be heard by a judicial member not sitting on the case (in the event
it becomes necessary that a judge review one or more documents over which the Commissioner continues to
assert public interest privilege).

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131

jonathan hood@canada.ca

Department of Justice - Ministére de la Justice

Services juridiques - Bureau de la concurrence
Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Toronto, Ontario. M5C 2W7

Gouvernement du Canada | Government of Canada

www.cb-be.ge.ca

This e-mail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly
prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les pieces jointes qui I'accompagnent peuvent contenir de I'information confidentielle ou protégée destinée uniquement a la personne ou 8 I'entité &
laquelte elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regu ce message par erreur, veuillez m'en informer immédiatement & l'adresse ci-dessus et 'effacer. Merci.

From: Rosenthal, Julie [mailto:jrosenthal@goodmans.ca]

Sent: November-17-17 4:35 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: VAA -- Commissioner's Case in Chiefr
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Jonathan,

Further to the email that | just sent a moment ago and in respect of our review of the witness statements that you
delivered on Wednesday, it would appear that, contrary to the legal requirements as set out in the jurisprudence, you
have not produced all relevant documents relating to the various witnesses’ testimony. Could you please do so
immediately.

Regards,

Julie Rosenthal
Goodmans LLP
416.597.4259

jrosenthal@goodmans.ca
goodmans.ca

coded solely Tor the nanted addemises(s) and may contain inlonuation that s privileg ot fron disclosure, No
watver of confidence, priviege. proeetion or othorwias is mede. I you are aol the intended recipiont of this conmmmication, or wish o unsubse ¢ advise u innodiaiely
ai privacyofficer@goodmans.ca and delete this crmatl withont reading yiig or forwarding it 1o anvone. Goodmans LLE, 333 Bay Steecl Saite 3400, Toronto, ON, MSH 28
www.goodmans.ca, You may uhsubseribe to corlain commumations by clicking here.

e, canfidential, proteciad or ot
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This is Exhibit “F” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017
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Rosenthal, Julie

From: Rosenthal, Julie

Sent: November-20-17 5:48 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico

(adidomenico@fasken.com); Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch,
Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Jonathan,

[n order to ensure that we understand your position, could you please advise as to whether you:

(a) are taking the position that all relevant documents relating to the various witnesses’ testimony have already
been produced; or
{b) are taking the position that the Commissioner is not obliged to produce all relevant documents relating to the

various witnesses’ testimony.

From: Hood, Jonathan (IC) [mailto:jonathan.hood@canada.ca]

Sent: November-20-17 3:20 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Thanks for your e-mail. The Commissioner continues to assert public interest privilege over those records so
designated in his Affidavits of Documents, and over which he has not already expressly waived such privilege.
To the extent VAA now believes it has evidence of a compelling competing interest that would warrant
piercing the privilege, we invite you to bring such a motion to the Tribunal. Please note that in the event such
a motion is brought, we will request that it be heard by a judicial member not sitting on the case (in the event
it becomes necessary that a judge review one or more documents over which the Commissioner continues to

assert public interest privilege).
Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131
jonathan.hood(@canada.ca

Department of Justice - Ministere de la Justice

Services juridiques - Bureau de la concurrence
Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Toronto, Ontario. M5SC 2W7
Gouvernement du Canada | Government of Canada

www.cb-be.ge.ca
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This e-mail message including any of its attachiments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly
prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les pidces jointes qui Yaccompagnent peuvent contenir de l'information confidentielle ou protégée destinée uniquement & la personne ou a l'entité &
laquelle elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regl ce message par erreur, veuillez m'en informer immédiatement & 'adresse ci-dessus et I'effacer. Merci.

From: Rosenthal, Julie [mailto:jrosenthal@goodmans.ca]

Sent: November-17-17 4:35 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: VAA -- Commissioner's Case in Chiefr

Jonathan,

Further to the email that | just sent a moment ago and in respect of our review of the witness statements that you
delivered on Wednesday, it would appear that, contrary to the legal requirements as set out in the jurisprudence, you
have not produced all relevant documents relating to the various witnesses’ testimony. Could you please do so
immediately.

Regards,

Julie Rosenthal
Goodmans LLP
416.597.4259

jrosenthal@goodmans.ca
goodmans.ca

i Adlenion TR

This conmmunication is infended selely for the ramed addresseets) and way contain informatinn that 15 privileged. confidentinl. protected or otherwise exempt from disclusure. No
waiver of confidence. privilege, protection or otherwise is made. If vou are not the intended recipient of this communication. or wish 1o unsubsueibe, plesse udvise us immediately
a1 privacyofficer@goodmans.ca aid delete this email without reading, copying e forwarding il to aayone. Goodinans LLE, 333 Bay Street, Suite 3400, Toronto, ON, M3H 257,
www.goodmans.ca. You may ursubscribe Lo cortain communications by clicking here







266

This is Exhibit “G” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017




Rosenthal, Julie

From: Hood, Jonathan (IC) <jonathan.hood@canada.ca>

Sent: November-21-17 4:48 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin {IC); Antonio Di Domenico

(adidomenico@fasken.com); Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch,
Michael; Cookson, Ryan; Olscher, Rebecca
Subject: Re: VAA -- Commissioner's Case in Chiefr

Julie:

Further to our email yesterday, upon further consideration of the particular circumstances of this case, and in
the interest of expeditiously bringing this matter to trial in accordance with the Scheduling Order, the
Commissioner is prepared to waive privilege over relevant documents relating to the testimony of the various
witnesses (the “Records”) to facilitate your cross examination of the witnesses. To be clear, in doing so, the
Commissioner does not consider or agree that such a waiver derogates in any way from the public interest
privilege claimed by the Commissioner over sources other than the witnesses.

Records will be produced to VAA in two tranches:

1. Hopefully, by the end of this week, we will produce to you Records that have been listed in the Commissioner’s
affidavits of documents, the most recent affidavit having been affirmed 29 September 2017 and listing records in
the Commissioner’s possession, power or control up to and including 31 August 2017; and

2. Within the next two weeks, we will produce to you Records that came into the Commissioner’s possession, power
or control after 31 August 2017.

To expedite this process, Records produced by the Commissioner will initially be designated as Confidential —
Level A. We will work diligently to provide a final confidentiality designation of these records once we have
completed their production to you.

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: {416) 954-5925 | Fax: (416) 973-5131
jonathan.hood{@canada.ca

Department of Justice - Ministere de la Justice

Services juridiques - Bureau de la concurrence

Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Torento, Ontario. M5C 2W7
Gouvernement du Canada | Government of Canada
www.ch-he.ge.ca

This e-mail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly

prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.
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Le présent message et toutes les piéces jointes qui 'accompagnent peuvent contenir de I'information confidentielle ou protégée destinée uniquement a la personne ou a l'entité a
laquelle elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regu ce message par erreur, veuillez m'en informer immédiatement a l'adresse ci-dessus et l'effacer. Merci.

From: Rosenthal, Julie

Sent: Monday, November 20, 2017 5:48 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.comy);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Jonathan,

In order to ensure that we understand your position, could you please advise as to whether you:

{a) are taking the position that all relevant documents relating to the various witnesses’ testimony have already
been produced; or
(b) are taking the position that the Commissioner is not obliged to produce all relevant documents relating to the

various withesses’ testimony.

From: Hood, Jonathan (IC) [mailto:jonathan.hood@canada.ca]

Sent: November-20-17 3:20 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Thanks for your e-mail. The Commissioner continues to assert public interest privilege over those records so
designated in his Affidavits of Documents, and over which he has not already expressly waived such privilege.
To the extent VAA now believes it has evidence of a compelling competing interest that would warrant
piercing the privilege, we invite you to bring such a motion to the Tribunal. Please note that in the event such
a motion is brought, we will request that it be heard by a judicial member not sitting on the case (in the event
it becomes necessary that a judge review one or more documents over which the Commissioner continues to
assert public interest privilege).

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131
jonathan.hood@canada.ca

Department of Justice - Ministere de la Justice

Services juridiques - Bureau de la concurrence
Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Toronto, Ontario. M5C 2W7
Gouvernement du Canada | Government of Canada

www.cb-be.ge.ca
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This e-mail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly
prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les piéces jointes qui I'accompagnent peuvent contenir de l'information confidentielle ou protégée destinée uniquement 4 fa personne ou  Pentité a
laquelle elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regu ce message par erreur, veuillez im'en informer immédiatement & 'adresse ci-dessus et 'effacer. Merci.

From: Rosenthal, Julie [mailto:jrosenthal@goodmans.ca]

Sent: November-17-17 4:35 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: VAA -- Commissioner's Case in Chieft

Jonathan,

Further to the email that | just sent a moment ago and in respect of our review of the witness statements that you
delivered on Wednesday, it would appear that, contrary to the legal requirements as set out in the jurisprudence, you
have not produced all relevant documents relating to the various witnesses’ testimony. Could you please do so
immediately.

Regards,

Julie Rosenthal
Goodmans LLP
416.597.4259

jrosenthal@agoodmans.ca
goodmans.ca

* Attention

This connunicarion i3 intonded sololy for the namod addresscos) and way contain information that 18 priv d, copfidential. protoctad or othorwise oxempt from disclosure, Wo
widver of confidence, privilepe, protection or otherwise 15 made. 10vou are ol the intended recipiont of this cominupication. or wish o upsubscribe, please advise ug immediately
at privacyofficer@goodmans.ca aud deloie this ematd withoul reading, copying oc forwarding | (o anvone. Goodmans LLEP. 335 Bay Strect, Suite 3400, Toronto. ON. MIH 287,

www.goodmans.ca, Veu may unsubscribe 1o cortain communications by clicking here.
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This is Exhibit “H” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017

T T
MM \\ JE ) NN AN

{ AB Commissioner for Taking Affidavits /

R



271

This document at Tab 2H (USB Key) Is
confidential and was removed from the
public version of this Motion Record
pursuant to the Confidentiality Order of
Justice Gascon, dated March 20, 2017.
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This is Exhibit “1” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017
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This document at Tab 21 Is confidential
and was removed from the public version
of this Motion Record pursuant to the
Confidentiality Order of Justice Gascon,
dated March 20, 2017.
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This is Exhibit “J” referred to
in the Affidavit of Monique Allen
sworn this 29" day of November 2017
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Rosenthal, Julie

From: Hood, Jonathan (IC) <jonathan.hood@canada.ca>

Sent: November-28-17 2:12 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine {IC); Caron, Ryan (IC); Rushton, Kevin {IC); Antonio Di Domenico

(adidomenico@fasken.com); Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch,
Michael; Cookson, Ryan; Olscher, Rebecca

Subject: RE: VAA -- Commissioner's Case in Chiefr

Attachments: 2017-11-28 - Records Related to WS Confidentiality Designation.pdf; 2017-11-28 - Records Related
to WS Confidentiality Designation.xlsx

Julie:

Further to paragraph (2) of the direction from Justice Gascon dated November 24, 2017, attached are the confidentiality
designations of the Tranche 1 Records.

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131
jonathan.hood@canada.ca

Department of Justice - Ministere de la Justice

Services juridiques - Bureau de la concurrence
Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Toronto, Ontario. M5C 2W7
Gouvernement du Canada | Government of Canada

www.cb-bc.gce.ca

This e-mail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly
prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les picces jointes qui 'accompagnent peuvent contenir de Fnformation confidentielle ou protégée destinée uniquement 4 fa personne ou & 'entité a
laquelle efle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regu ce message par erreur, veuillez m'en informer immédiatement 4 I'adresse ci-dessus et l'effacer. Merci.

From: Hood, Jonathan (IC)

Sent: November-27-17 2:52 PM

To: 'Rosenthal, Julie'

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); 'Antonio Di Domenico (adidomenico@fasken.com)';
Bergeron, Francis (IC); Foster, Alicia (IC); 'Goldman, Calvin'; 'Koch, Michael'; 'Cookson, Ryan'; 'Olscher, Rebecca'
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Further to my email below, | am about to walk over a USB key that contains the load file for the native files in the second
tranche. The password is Serenlty.
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Regards,

Jonathan

From: Hood, Jonathan (IC)
Sent: November-24-17 1:58 PM
To: 'Rosenthal, Julie'

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); 'Antonio Di Domenico (adidomenico@fasken.com)';
Bergeron, Francis (IC); Foster, Alicia (IC); 'Goldman, Calvin'; 'Koch, Michael’; 'Cookson, Ryan'; ‘Olscher, Rebecca'
Subject: RE: VAA -- Commissionet's Case in Chiefr

Julie:

| am about to walk over a USB key that contains the native files for second tranche — they are the native versions of the
records already attached to the witnesses statements that were provided November 15", We are having difficulties
producing the load file for these records. We intend to send the load file along on Monday. Attached is a list of the
records along with the confidentiality designations for the records. The designations have not changed from what was
provided on November 15", The password for the USB is Competition42.

Regards,

Jonathan

From: Hood, Jonathan (IC)

Sent: November-23-17 4:29 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Attached is the index for the documents that you should be receiving tomorrow on a USB. The password for the USB key
is COmpet1tiOn.

Regards,

Jonathan

"~ From: Hood, Jonathan (IC)

Sent: November-21-17 4:48 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Frandis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: Re: VAA -- Commissioner's Case in Chieft '

Julie:
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Further to our email yesterday, upon further consideration of the particular circumstances of this case, and in
the interest of expeditiously bringing this matter to trial in accordance with the Scheduling Order, the
Commissioner is prepared to waive privilege over relevant documents relating to the testimony of the various
witnesses (the “Records”) to facilitate your cross examination of the witnesses. To be clear, in doing so, the
Commissioner does not consider or agree that such a waiver derogates in any way from the public interest
privilege claimed by the Commissioner over sources other than the witnesses.

Records will be produced to VAA in two tranches:

1. Hopefully, by the end of this week, we will produce to you Records that have been listed in the Commissioner’s
affidavits of documents, the most recent affidavit having been affirmed 29 September 2017 and listing records in
the Commissioner’s possession, power or control up to and including 31 August 2017; and

2. Within the next two weeks, we will produce to you Records that came into the Commissioner’s possession, power
or control after 31 August 2017.

To expedite this process, Records produced by the Commissioner will initially be designated as Confidential —
Level A. We will work diligently to provide a final confidentiality designation of these records once we have
completed their production to you.

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131
jonathan.hood(@ecanada.ca

Department of Justice - Ministere de la Justice

Services juridiques - Bureau de la concurrence

Competition Bureau - Legal Services

151 Youge Street, 3rd Floor, Toronto, Ontario. M5C 2W7
Gouvernement du Canada | Government of Canada
www.cb-be.ge.ca

This e-mail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly

prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les pidces jointes qui 'accompagnent peuvent contenir de I'information confidentietle ou protégée destinée uniquement a la personne ou & Tentité &
laquelle elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez regu ce message par erreur, veuillez m'en informer immédiatement & Padresse ci-dessus et I'effacer. Merci.

From: Rosenthal, Julie

Sent: Monday, November 20, 2017 5:48 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner’s Case in Chiefr

Jonathan,

In order to ensure that we understand your position, could you please advise as to whether you:
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(a) are taking the position that all relevant documents relating to the various witnesses’ testimony have already
been produced; or
(b) are taking the position that the Commissioner is not obliged to produce all relevant documents relating to the

various witnesses’ testimony.

From: Hood, Jonathan (IC) [mailto:jonathan.hood@canada.ca)

Sent: November-20-17 3:20 PM

To: Rosenthal, Julie

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: RE: VAA -- Commissioner's Case in Chiefr

Julie:

Thanks for your e-mail. The Commissioner continues to assert public interest privilege over those records so
designated in his Affidavits of Documents, and over which he has not already expressly waived such privilege.
To the extent VAA now believes it has evidence of a compelling competing interest that would warrant
piercing the privilege, we invite you to bring such a motion to the Tribunal. Please note that in the event such
a'motion is brought, we will request that it be heard by a judicial member not sitting on the case (in the event
it becomes necessary that a judge review one or more documents over which the Commissioner continues to
assert public interest privilege).

Regards,

Jonathan

Jonathan Hood

Counsel - Avocat

Tel: (416) 954-5925 | Fax: (416) 973-5131
jonathan.hood@canada.ca

Department of Justice - Ministére de la Justice

Services juridiques - Bureau de la concurrence
Competition Bureau - Legal Services

151 Yonge Street, 3rd Floor, Toronto, Ontario. M5C 2W7
Gouvernement du Canada | Government of Canada

www.cb-be.ge.ca

This e-mnail message including any of its attachments is confidential, may be privileged and is intended for the exclusive use of the addressee. Any other person is strictly
prohibited from disclosing, distributing or reproducing it. If the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and
delete this e-mail message and destroy all copies. Thank you.

Le présent message et toutes les piéces jointes qui l'accompagnent peuvent contenir de I'information confidentielle ou protégée destinée uniquement & la personne ou 3 l'entité &
laquelle elle est adressée. Toute diffusion, distribution, copie ou autre action concernant son contenu par une autre personne que son destinataire est strictement interdite. Si vous
avez requ ce message par erreur, veuillez m'en informer immeédiatement & l'adresse ci-dessus et 'effacer. Merci.

From: Rosenthal, Julie [mailto:jrosenthal@goodmans.ca]

Sent: November-17-17 4:35 PM

To: Hood, Jonathan (IC)

Cc: Rydel, Katherine (IC); Caron, Ryan (IC); Rushton, Kevin (IC); Antonio Di Domenico (adidomenico@fasken.com);
Bergeron, Francis (IC); Foster, Alicia (IC); Goldman, Calvin; Koch, Michael; Cookson, Ryan; Olscher, Rebecca
Subject: VAA -- Commissioner's Case in Chiefr

Jonathan,
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Further to the email that | just sent a moment ago and in respect of our review of the witness statements that you
delivered on Wednesday, it would appear that, contrary to the legal requirements as set out in the jurisprudence, you
have not produced all relevant documents relating to the various witnesses’ testimony. Could you please do so
immediately.

Regards,

Julie Rosenthal
Goodmans LLP
416.597.4259

irosenthal@goodmans.ca
goodmans.ca

EREEE Altopiion FFREY

A solely for the named addresses(sY and may comtain infbrmation that is privifeged, confidential, protecied or otherwise exempt ron disclosure, No
walver of confidense, privilogs. protection or otherwise is medo. I yott are not the intonded recipict of this conumunication, ot wish to nusubseribe. please advice us immediately
al privacyofficer@goodmans.ca and delote this cmail without reading. <oy orwarding i o wivone. Goodmans LLP, 333 By Stecol Suite 3400, Toronte, ON, MSH 257,
www.goodmans.ca, Yau niay wisuhseribe 1o cotlain comununications by clicking here.

This comrpuaication 15 intende







280

Competition Teibunal Tribunal de la Concurvence

wﬁz

,,uw@z.ié

Reference: The Commissioner of Competition v. Vancouver Airport Authority, 2016 Comp. Trib.
16

File No.: CT-2016-015

Registry Document No.: 26

IN THE MATTER OF the Competition Act, RSC 1985, ¢ C-34 as amended;

AND IN THE MATTER OF an application by the Commissioner of Competition for one or
more orders pursuant to section 79 of the Competition Act.

BETWEEN:

Commissioner of Competition
(applicant)

and

Vancouver Airport Authority
(respondent)

Date of case management conference: December 20, 2016.
Before Judicial Member: D. Gascon J. (Chairperson)
Date of Order: December 20, 2016

SCHEDULING ORDER
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[1] FURTHER TO the notice of application filed by the Applicant, the Commissioner of
Competition, against the Respondent, Vancouver Airport Authority, pursuant to section 79 of the
Competition Act, RSC, ¢ C-34, as amended;

[2] AND FURTHER TO the draft scheduling order provided by the parties on December 8,
2016 and to the discussions with counsel for both parties at a case management conference held
on December 20, 2016;

[3] AND WHEREAS the Tribunal has examined the proposed scheduling order and is of the
view that, with the various amendments agreed to by the parties at the case management
conference, it is appropriate and respects the principles found in subsection 9(2) of the
Competition Tribunal Act, RSC 1985, ¢ 19 (2nd Supp.);

THE TRIBUNAL ORDERS THAT:

[4] The schedule for the pre-hearing steps shall be as follows:

February 17,2017 Service of Affidavits of Documents and delivery of documents by all
Parties

February 28, 2017 Last day to file motions arising from Affidavits of Documents and/or
productions

March 22, 2017 Hearing of any motions arising from Affidavits of Documents and/or
productions and/or in respect of the scope of examinations for
discovery

April 3,2017 Deadline for delivery of any additional productions resulting from any

Affidavits of Documents/production motions

April 10 —May 19,2017 Examinations for discovery according to a schedule to be settled
between counsel

June 16, 2017 Deadline for fulfilling answers to discovery undertakings

June 23, 2017 Last day for filing of motions arising from answers to undertakings
and refusals

July 11,2017 Mediation briefs due

July 12,2017 Hearing of any motions arising from answers to undertakings or
refusals

July 25-27, 2017 Mediation



282

July 31, 2017 Last day for follow-up examinations for discovery

September 20, 2017 Applicant to serve documents relied upon and witness statements, and
to serve and file expert reports, if any

October 9, 2017 Applicant to serve list of documents proposed to be admitted without
further proof
October 20, 2017 Respondent to serve documents relied upon and witness statements,

and to serve and file expert reports, if any
October 26, 2017 Deadline for delivering any Requests for Admissions

November 3, 2017 Applicant to serve list of reply documents and witness statements, and
to serve and file reply expert reports, if any

Last day to file motions for Summary Disposition and/or any motions
related to the evidence

November 10, 2017 Deadline to provide documents to the Tribunal for use at the hearing
(e.g., Briefs of Authorities, witness statements and Agreed Books of
Documents)

Deadline for responding to any Requests for Admissions

November 14,2017 Hearing of any motions for Summary Disposition and/or any motions
related to the evidence.

[5] The motions shall be heard in the Hearing Room of the Competition Tribunal located at
600-90 Sparks Street, Ottawa.

[6] The mediation shall be held in Ottawa at the Competition Tribunal, Suite 600 at 90
Sparks Street, starting at 10:00 am on July 25, 2017.

[7] The evidentiary portion of the hearing of this application shall commence at 10:00 am on
November 20, 2017 in the Hearing Room of the Competition Tribunal located at 600-90 Sparks
Street, Ottawa. The schedule shall be as follows:

November 20 - 23, 2017 First week of hearing (4 days in Ottawa)
November 27-30, 2017 Second week of hearing (4 days in Vancouver)
December 4-7, 2017 Third week of hearing (4 days in Ottawa)

(8] The Tribunal will hear oral argument from December 18, 2017 to December 20, 2017 in
Ottawa.
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DATED at Ottawa, this 20" day of December 2016.

SIGNED on behalf of the Tribunal by the Chairperson.

(s) Denis Gascon



COUNSEL:

For the applicant:
The Commissioner of Competition
Jonathan Hood
Katherine Rydel
Ryan Caron

For the respondent:
Vancouver Airport Authority
Calvin S. Goldman

Richard Annan
Michael Koch
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Competition Tribunal Tribunal ve la Concurrence

Reference: The Commissioner of Competition v Vancouver Airport Authority, 2017 Comp Trib 2
File No.: CT-2016-015

Registry Document No.: 32

IN THE MATTER OF the Competition Act, RSC 1985, ¢ C-34 as amended;

AND IN THE MATTER OF an application by the Commissioner of Competition for one or
more orders pursuant to section 79 of the Competition Act.

BETWEEN:

Commissioner of Competition
(applicant)

and

Vancouver Airport Authority
(respondent)

Decided on the basis of the written record
Before Judicial Member: D. Gascon J. (Chairperson)
Date of Order: February 16, 2017

ORDER AMENDING THE SCHEDULING ORDER
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[1] FURTHER TO the notice of application filed by the applicant, the Commissioner of
Competition, against the respondent, Vancouver Airport Authority, pursuant to section 79 of the
Competition Act, RSC, ¢ C-34, as amended,;

[2] AND FURTHER TO the respondent’s request sent on February 15, 2017 to amend the
Scheduling Order dated December 20, 2016 with respect to the date for the service of Affidavits
of Documents by the respondent and the date by which the applicant is to file motion arising
therefrom;

[3] AND WHEREAS the Tribunal has examined the proposed draft scheduling order
submitted by the respondent on February 15, 2017 and, in light of the fact that the applicant does
not oppose the respondent’s request, that the hearing date for the potential motions related to the
Affidavits of Documents does not change, and that the other dates in the existing scheduling
order remain intact, the Tribunal is satisfied that the requested amendments shall be granted.

THE TRIBUNAL ORDERS THAT:

[4] The revised schedule for the pre-hearing steps shall now be as follows:

February 17, 2017 Service of Affidavit of Documents and delivery of documents by the
applicant

February 28, 2017 Last day for the respondent to file motion arising from Affidavit of
Documents and/or productions

March 3, 2017 Service of Affidavit of Documents and delivery of documents by the
respondent

March 14, 2017 Last day for the applicant to file motion arising from Affidavit of
Documents and/or productions

March 22, 2017 Hearing of any motions arising from Affidavits of Documents and/or
productions and/or in respect of the scope of examinations for
discovery

April 3,2017 Deadline for delivery of any additional productions resulting from any

Affidavits of Documents/production motions

April 10 —May 19, 2017 Examinations for discovery according to a schedule to be settled
between counsel

June 16,2017 Deadline for fulfilling answers to discovery undertakings

June 23, 2017 Last day for filing of motions arising from answers to undertakings
and refusals



July 11, 2017

July 17, 2017

July 25-27, 2017
July 31,2017

September 20, 2017

October 9, 2017

October 20, 2017

October 26, 2017

November 3, 2017

November 10, 2017

November 13, 2017
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Mediation briefs due

Hearing of any motions arising from answers to undertakings or
refusals

Mediation
Last day for follow-up examinations for discovery

Applicant to serve documents relied upon and witness statements, and
to serve and file expert reports, if any

Applicant to serve list of documents proposed to be admitted without
further proof

Respondent to serve documents relied upon and witness statements,
and to serve and file expert reports, if any

Deadline for delivering any Requests for Admissions

Applicant to serve list of reply documents and witness statements, and
to serve and file reply expert reports, if any

Last day to file motions for Summary Disposition and/or any motions
related to the evidence

Deadline to provide documents to the Tribunal for use at the hearing
(e.g., Briefs of Authorities, witness statements and Agreed Books of
Documents)

Deadline for responding to any Requests for Admissions

Hearing of any motions for Summary Disposition and/or any motions
related to the evidence.

[5] All other provisions of the existing Scheduling Order remain unchanged.

DATED at Ottawa, this 16" day of February 2017.

SIGNED on behalf of the Tribunal by the Chairperson.

(s) Denis Gascon



COUNSEL:

For the applicant:
The Commissioner of Competition
Jonathan Hood
Katherine Rydel
Ryan Caron

For the respondent:
Vancouver Airport Authority
Calvin S. Goldman

Richard Annan
Michael Koch
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Competition Tribunal Qribunal de la Concurrence

Reference: The Commissioner of Competition v Vancouver Airport Authority, 2017 Comp Trib 9
File No.: CT-2016-015

Registry Document No.: 116

IN THE MATTER OF the Competition Act, RSC 1985, ¢ C-34 as amended;

AND IN THE MATTER OF an application by the Commissioner of Competition for one or
more orders pursuant to section 79 of the Competition Act.

BETWEEN:

Commissioner of Competition
(applicant)

and

Vancouver Airport Authority
(respondent)

Decided on the basis of the written record
Before Judicial Member: D. Gascon J. (Chairperson)
Date of Order: July 21,2017

ORDER AMENDING THE SCHEDULING ORDER
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[1] FURTHER TO the notice of application filed by the applicant, the Commissioner of
Competition, against the respondent, Vancouver Airport Authority, pursuant to section 79 of
the Competition Act, RSC, ¢ C-34, as amended,;

[2] AND FURTHER TO the parties’ request to amend the Scheduling Order dated
December 20, 2016 and amended by further order on February 16, 2017,

[3] AND WHEREAS the Tribunal has examined the proposed amendments and is of the
view that they are appropriate and respect the principles found in subsection 9(2) of the
Competition Tribunal Act, RSC 1985, ¢ 19 (2" Supp);

THE TRIBUNAL ORDERS THAT:

[4] The revised schedule for the pre-hearing steps shall now be as follows:

August 23-25, 2017 Examination for discovery of the Commissioner’s representative
September 22, 2017 Deadline for fulfilling answers to discovery undertakings
September 29, 2017 Last day for filing of motions arising from answers to

undertakings and refusals

October 13, 2017 Hearing of any motions arising from answers to undertakings or
refusals

November 3, 2017 Last day for follow-up examinations for discovery

November 15, 2017 Applicant to serve documents relied upon and witness statements,

and to serve and file expert reports, if any

November 15,2017 Applicant to serve list of documents proposed to be admitted
without further proof

December 15, 2017 Respondent to serve documents relied upon and witness
statements, and to serve and file expert repotts, if any

January 8, 2018 Deadline for delivering any Requests for Admissions

January 8, 2018 Applicant to serve list of reply documents and witness statements,
and to serve and file reply expert reports, if any

Last day to file motions for Summary Disposition and/or any
motions related to the evidence
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January 19, 2018 Deadline to provide documents to the Tribunal for use at the
hearing (e.g., Briefs of Authorities, witness statements and
Agreed Books of Documents)

Deadline for responding to any Requests for Admissions

January 23, 2018 Hearing of any motions for Summary Disposition and/or any
motions related to the evidence

[5] The evidentiary portion of the hearing of this application shall commence at 10:00 am on
January 29, 2018 in the Hearing Room of the Competition Tribunal located at 600-90 Sparks
Street, Ottawa. The schedule shall be as follows:

January 29-February 2, 2018  First week of hearing (4 days in Ottawa)

February 5-9, 2018 Second week of hearing (4 days in Ottawa)

February 12-16, 2018 Third week of hearing (4 days in Vancouver)

[6] The Tribunal will hear oral argument from February 26, 2018 to February 28, 2018 in
Ottawa.

DATED at Ottawa, this 21" day of July 2017.

SIGNED on behalf of the Tribunal by the Chairperson.

(s) Denis Gascon



COUNSEL:
For the applicant:
The Commissioner of Competition
Jonathan Hood
Antonio Di Domenico
Katherine Rydel
Ryan Caron
For the respondent:
Vancouver Airport Authority
Calvin S. Goldman Q.C.

Michael Koch
Julie Rosenthal
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Competition Tribunal @ribunal de [a concurvence

Date: November 24, 2017

Subject: CT-2016-015 - Commissioner of Competition v
Vancouver Airport Authority

Direction to Counsel (from Mr. Justice Gascon, Chairperson)

Further to the Case Management Conference (“CMC”) held on November 23, 2017 to discuss
the Commissioner of Competition’s alleged non-compliance with his disclosure obligations
pursuant to the Scheduling and Confidentiality Orders in this matter, and considering the
subsequent November 23, 2017 emails received from both parties regarding their availabilities
for a further CMC as well as the Commissioner’s additional records to be produced to
Vancouver Airport Authority (“VAA”), the Tribunal directs as follows:

1. The Tribunal confirms that, as of November 24, 2017, the Commissioner will have
provided to VAA’s counsel a USB key containing 1,011 records that were in the
Commissioner’s power or control as of August 31, 2017, over which the Commissioner
had claimed public interest privilege and for which that privilege has now been waived
by the Commissioner (“Tranche 1 Records™);

2. The Commissioner will, by 4:00 p.m. on November 29, 2017, provide the confidentiality
designation (i.e., Confidential Level A or Confidential Level B) of the Tranche 1
Records;

3. The Tribunal confirms that, as of November 15, 2017, the Commissioner has produced to
VAA, as attachments to the Commissioner’s witness statements, 104 records that were
produced to the Commissioner after August 31, 2017, over which the Commissioner had
claimed public interest privilege and for which that privilege has now been waived by the
Commissioner (“Tranche 2 Records”). The confidentiality designation (i.e., Confidential
Level A or Confidential Level B) of the Tranche 2 Records has already been provided by
the Commissioner;

4, A CMC will take place on Thursday, November 30, 2017 at 3:00 p.m. (Ottawa time) to
discuss potential amendments to the timetable for the steps remaining in the July 21,
2017 Scheduling Order, following the above-noted additional disclosures made by the
Commissioner; ‘

5. Each party shall provide to the Tribunal, by 4:00 p.m. on November 29, 2017, the
amendments, if any, that they propose to make to the existing schedule for the disposition
of the application, bearing in mind that the hearing is scheduled to commence on January
29, 2017, that the Tranche 1 Records will have been provided by the Commissioner nine
(9) days after November 15, 2017, with the confidentiality designation of such records
being specified five (5) days later, and that every effort shall be made to keep the current
hearing dates.
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The Tribunal further directs the Commissioner to inform the Tribunal, by 4:00 p.m. on
November 29, 2017, on:

1.

the total number of records that, as of November 24, 2017, will have been produced
and/or attached to the Commissioner’s witness statements served on VAA (including the
Tranche 1 Records);

out of the total in item 1, the total number of records that were initially classified as
records over which the Commissioner claimed public interest privilege prior to serving
his witness statements and for which that privilege has now been waived,;

the total number of records that, as of November 24, 2017, remain classified as records
over which the Commissioner still claims public interest privilege and which have
therefore not been produced to VAA.

The Tribunal makes the following additional observations:

L.

Throughout this matter, the various Scheduling Orders issued by the Tribunal have
reflected the agreement of the parties to a tight timetable for pre-hearing disclosure,
reflective of the delays provided in the Competition Tribunal Rules, including in
particular the service of the parties’ respective documents relied upon and witness
statements;

In its April 24, 2017 decision on public interest privilege (The Commissioner of
Competition v Vancouver Airport Authority, 2017 Comp Trib 6 (“VAA Privilege
Decision™), the Tribunal specified the following at paragraph 86: “[...] A third safeguard
mechanism is the fact that, if a third party is to testify at the hearing and if the
Commissioner is to rely on his or her evidence, a full witness statement and all relevant
documents relating to the testimony are to be provided by the Commissioner to the
respondent before the hearing (Superior Propame at para 8, TREB at para 7; Direct
Energy at para 15). In other words, no claims of public interest privilege will be
maintained on documents relied on by the Commissioner to support his case” [emphasis
added];

Additionally, at paragraph 176 of the VAA Privilege Decision, the Tribunal further
stated: “If the Commissioner intends to rely upon information before the Tribunal that is
protected by public interest privilege and to have the Tribunal consider it, the privilege
will need to be waived on such relevant information, and full witness statements will
need to be provided for the witnesses testifying at the hearing. Before the hearing of the
Commissioner's Application, VAA will have copies of all documents on which the
Commissioner intends to rely” [emphasis added];

Furthermore, in its October 26, 2017 decision on refusals (The Commissioner of
Competition v Vancouver Airport Authority, 2017 Comp Trib 16 (“VAA  Refusals
Decision”), the Tribunal further said at paragraph 86: “[...] the third safeguard
mechanism will require the Commissioner to waive his public interest privilege on
relevant documents and communications from witnesses providing will-say statements, if
he wants to rely on that information. [...]” [emphasis added]. However, the Tribunal
further clarified the point by adding, at paragraph 87 of the VAA Refusals Decision:
“[...] T should not be taken to have determined that, in order to comply with his
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obligations at the witness statements stage, the Commissioner could simply waive his
privilege claims over those documents and communications he will actually rely on in his
materials, as opposed to all documents and communications related to the witness(es) for
whom the privilege is waived. This is a fact based matter that the Tribunal will address as
needed. I would however mention that, depending on the circumstances, considerations of
fairness could well require that the privilege be waived on all relevant information
provided by a witness appearing on behalf of the Commissioner, both helpful and
unhelpful to the Commissioner, even if some of the information has not been relied on by
the Commissioner (Direct Energy at para 16). [...]” [emphasis added];

5. In light of these two decisions, the Tribunal considers that, when the Commissioner
served his witness statements to VAA on November 15, 2017, he was required to provide
all relevant documents he intended to rely upon and to waive his public interest privilege
on such documents, if any, which he did. The Commissioner could also be required,
depending on the circumstances, to waive his public interest privilege on all relevant
information provided by a witness appearing on his behalf, both helpful and unhelpful to
the Commissioner, even if some of this information had not been relied on by the
Commissioner, It was up to VAA to raise this issue with the Commissioner and the
Tribunal if VAA believed that the Commissioner did not comply with his obligations
when he served his materials, which VAA did through correspondence with the
Commissioner and through its request to the Tribunal for the November 23, 2017 CMC.,
The Tribunal adds that, in view of the comments it made at paragraph 87 of the VAA
Refusals Decision, it could reasonably have been anticipated that such a request for all
relevant documents would be forthcoming from VAA.

6. The Tribunal understands that, by providing the Tranche 1 Records, the Commissioner
has now effectively waived his public interest privilege on all relevant information
provided by witnesses appearing on his behalf, both helpful and unhelpful to the
Commissioner, including information not relied on by the Commissioner. There is
therefore no need for the Tribunal to determine whether, on the facts of this case,
considerations of fairness would have required it to order that the privilege be waived on
all relevant information provided by a witness appearing on behalf of the Commissioner.

Bianca Zamor

Registry Officer

Competition Tribunal

600-90 Sparks, Ottawa ON K1P 5B4
Tel.: 613-941-2440
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