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CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and
IN THE MATTER OF an application for orders pursuant to section 74.1 of the Competition Act

for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05 and 74.011 of the
Competition Act.

BETWEEN:

COMPETITION TRIBUNAL
TRIBUNAL DE LA CONCURRENCE

THE COMMISSIONER OF COMPETITION

FILED/PRODUIT
Novemberl2,201E .
CT-2015-001 X Applicant

Jos LaRose for / pour
REGISTRAR/ REGISTRAIRE

OTTAWA, ONT #47 -and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

AFFIDAVIT OF DEREK LESCHINSKY

I, DEREK LESCHINSKY, of the City of Ottawa, in the Province of Ontario, MAKE OATH
AND SAY:

1. I am counsel to the Commissioner of Competition (the “Commissioner”) in this
application. As such, I have knowledge of the matters to which I hereinafter depose,
except where I have indicated that I am relying on information from others, in which case I

believe such information to be true.
2. Attached and marked as Exhibits “A” to “F” to my affidavit is a copy of the following:

a. the Commissioner’s Amended Notice of Application (Exhibit “A”);
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particulars served by the Commissioner upon the Respondents (Exhibit “B”);
the Respondents’ Response to the Amended Notice of Application (Exhibit “C”);
the Commissioner’s Reply (Exhibit “D”);

the Competition Tribunal’s Confidentiality Order for this proceeding (Exhibit
“E”); and

the scheduling order for this proceeding and the amendments thereto (Exhibit
“F”).

3. On October 9, 2015, the Respondents have served three affidavits of documents upon the

Commissioner:

a.

C.

Aviscar Inc. (“Aviscar”) and Budgetcar Inc./Budgetauto Inc. (“Budgetcar”) have
served one affidavit of documents sworn by William .Boxberger (the Vice
President and General Manager of Aviscar Inc. and Budgetcar Inc./Budgetauto

Inc.);

Avis Budget Group, Inc. (“Avis Budget Group”) has served an affidavit of
documents sworn by Ted Kushner (a paralegal in the legal department of Avis

Budget Group and Avis Budget Car Rental, LLC (“ABC Rental”)); and

ABC Rental has served an affidavit of documents also sworn by Ted Kushner.

4.  Attached and marked as Exhibits “G” to “I” to my affidavit is a copy of the following:

a.

C.

Aviscar and Budgetcar’s sworn affidavit of documents (without schedules “A”
and “B”) (Exhibit “G”)

Avis Budget Group’s sworn affidavit of documents (without schedules “A” and
“B”) (Exhibit “H”); and

ABC Rental’s sworn affidavit of documents (without schedules “A” and “B”)
(Exhibit “I”).
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The schedules “A” and “B” of the Respondents’ affidavits of documents are voluminous
and I have therefore not attached them to my affidavit but they will be made available for

review at the hearing of the motion or earlier at the Tribunal’s request.

On October 20, 2015, the Commissioner served a Request to Admit upon each of the
Respondents. Attached and marked as Exhibit “J” to my affidavit is a copy of the

Requests to Admit and the accompanying cover letter.

On November 6, 2015, the Respondents responded to the Commissioner’s Requests to
Admit. Attached and marked as Exhibit “K” to my affidavit is a copy of the Respondents’

responses and the accompanying cover letter.

I am advised by Sophie Beaulieu, a member of the case team working on this matter, that,
to date, the case team has discovered 3538 documents among the Respondents’
productions that contain redactions without a description of the basis for the redactions.

Attached and marked as “L” to my affidavit are 12 examples of redacted documents.

Avis Budget Group provided to the Commissioner, among other documents, a copy of
what appears to be an employment agreement between Patric Siniscalchi and ABC Rental
in Mr. Siniscalchi’s capacity as Executive Vice President, International at Avis Budget

Group. A copy of this document is attached and marked as Exhibit “M” to my affidavit.

Based on searches I performed, Mr. Siniscalchi’s name appears as the author or recipient
of 240 documents Aviscar and Budgetcar list in Schedule A of their Affidavit of
Documents. Mr. Siniscalchi is listed as an author or recipient of 16 documents listed in the
ABC Rental Affidavit of Documents. The only documents sent or received by Mr.
Siniscalchi in the Avis Budget Group Affidavit of Documents are three employment
agreements with ABC Rental. Examples of three of the documents sent or received by Mr.
Siniscalchi that are listed in the Affidavit of Documents of Aviscar and Budgetcar but not

Avis Budget Group or ABC Rental are attached and marked as Exhibit “N”.

The Commissioner has also listed documents in his Affidavit of Document that were
received by the Bureau from Avis Budget Group in connection with a proposed merger

that list Mr. Siniscalchi as an author or recipient. Examples of two such documents are
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attached and marked as Exhibit “O” to my affidavit. The Respondents have not listed the

documents attached as Exhibit “N” in their Affidavits of Documents.

11. On November 6, 2015, counsel to the Commissioner sent an email to counsel for the
Respondents regarding the examinations for discovery in this matter. Up to the date this
affidavit was sworn, counsel for the Respondents has not responded to this email.

Attached and marked as Exhibit “P” to my affidavit is a copy of this email.

AFFIRMED before me at the City of
of Gatineau in the Province of Québec
this 12 day of November 2015.

(,/% OZ/" M/ﬂ{’%ﬂ

A Commissioner for Taking Affidavits
Aﬂfﬁ’)lb 0( 00/14(/) e
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/ Derek Leschinsky
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This is Exhibit A to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and

IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections
74.05 and 74.011 of the Competition Act.

BETWEEN:
TRIBETAL BE LA CONCURIERCE THE COMMISSIONER OF COMPETITION
FILED/ PRODUIT
CT-2015-001 .
April 29, 2015 Applicant
OTTAWA, ONT #5 -and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
and AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

AMENDED NOTICE OF APPLICATION

TAKE NOTICE that the Commissioner of Competition (the “Commissioner”) will make
an application to the Competition Tribunal (the “Tribunal®) for an order pursuant to
section 74.1 of the Competition Act, R.S.C. 1985, c. C-34 (the “Act’), as amended, in
respect of conduct reviewable pursuant to paragraph 74.01(1)(a), section 74.05 and
subsections 74.011(1) and (2) of the Act.

AND TAKE NOTICE that the Commissioner relies on the following Statement of the
Grounds and Material Facts for this application.
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TO: AVISCAR INC.
1 Convair Drive E.
Etobicoke, Ontario
MOW 6Z9
Canada

AND TO: BUDGETCAR INC. / BUDGETAUTO INC.
1 Convair Drive E.
Etobicoke, Ontario
MOW 679
Canada

AND TO: AVIS BUDGET GROUP, INC.
6 Sylvan Way
Parsippany, New Jersey
07054
United States of America

AND TO:  AVIS BUDGET CAR RENTAL, LLC

6 Sylvan Way
Parsippany, New Jersey
07054

United States of America
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APPLICATION

The Commissioner makes this application pursuant to section 74.1 of the Act

for:

(a) a declaration that each Respondent is engaging in or has engaged in
reviewable conduct, contrary to paragraph 74.01(1)(a), section 74.05 and
subsections 74.011(1) and (2) of the Act;

(b) an order prohibiting each Respondent from engaging in the reviewable
conduct or substantially similar reviewable conduct, in Canada, for a

period of ten years from the date of such order;

(c) an order requiring each Respondent to publish or otherwise disseminate
notices of the determinations made herein pursuant to paragraph
74.1(1)(b) of the Act, in such manner and at such times as the

Commissioner may advise and this Tribunal shall permit;

(d) an order requiring each Respendent Aviscar inc., Budgetcar Inc. and the

Parent Companies (defined below) to pay an administrative monetary
penalty in the amount of $10,000,000;

(e) an order requiring the Respondents to jointly and severally reimburse
current and former customers an amount reflective of, but not to exceed,
revenue collected and retained in association with, or resulting from, the
reviewable conduct between 12 March 2009 and the date of the order, to
be distributed among the persons who rented passenger vehicles from the
Respondents or their affiliates in such a manner as this Tribunal considers
appropriate;

(f) costs; and

(g) such further and other relief as the Commissioner may advise and this
Tribunal may permit.
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OVERVIEW

The Respondents — among the largest rental car companies carrying on
business in Canada - are engaging in deceptive marketing practices. They
have made, and are continuing to make, representations to the public that are
false or misleading in a material respect about the price consumers must pay to
rent their passenger vehicles and associated products in Canada. They do so
at the expense of Canadian consumers to promote their passenger vehicles

rentals, their associated products and their business interests more generalily.

As described below, the Respondents promote their products to the public at
prices or discounts that are not in fact attainable. The Respondents’
representations create the general impression that consumers can rent their
cars and associated products for less than what the Respondents actually
charge. The Respondents’ representations are faise or misleading in a material
respect because the Respondents require consumers to pay additional Non-
Optional Fees (defined below). The Respondents further represent these Non-
Optional Fees (when they ultimately do reveal them) as taxes, surcharges
and/or fees that rental car companies are required to coliect from consumers,
notwithstanding that it is the Respondents themselves who choose to impose
these Non-Optional Fees on consumers to recoup part of their own cost of
doing business.

The Respondents’ Non-Optional Fees increase the cost of a rental by up to

approximately 35%, depending on the rental location and type of vehicle.

The Respondents’ false or misieading representations pervade their extensive
marketing to the public, examples of which are particularized below. The
Respondents however make various substantially similar false or misleading
representations in a variety of media that are not Ifmited to the representations
particularized below.
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The Commissioner brings this application to stop the Respondents’ deceptive
marketing practices and to remedy the harm these practices have caused to
Canadian consumers.

THE PARTIES

The Commissioner is an officer appointed by the Governor in Council under
section 7 of the Act and is responsible for the administration and enforcement of
the Act.

The Respondents Aviscar inc. and Budgetcar Inc./Budgetauto Inc. are private
corporations organized and existing under the laws of Canada, with head
offices in Etobicoke, Ontario. Aviscar Inc. and Budgetcar Inc. operate a car

rental services business throughout Canada.

The Respondent Avis Budget Group, Inc. (“Avis Budget Group®) is a publicly-
traded company organized and existing under the laws of Delaware. Directly,
or through its subsidiaries, including Aviscar Inc. and Budgetcar Inc. and Avis
Budget Car Rental, LLC (*ABC Rental’), Avis Budget Group and its licensees

operate the Avis and Budget brands of rental cars in approximately 175

countries throughout the world.

The Respondent ABC Rental is a limited liability company organized and

existing under the laws of Delaware. ABC Rental is a parent company of

Aviscar Inc. and Budgetcar Inc.

The Respondents Avis Budget Group and ABC Rental are collectively referred

eapaeity-_The Parent Companies planned, directed and werewas uitimately,

essential to the making of the representations that are subject to this
application.
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12. The Respondents Aviscar Inc.. ABC Rental and Avis Budget Group are

collectively referred to hereafter as Avis. The Respondents Budgetcar

inc./Budgetauto Inc., ABC Rental and Avis Budget Group are collectively

referred to hereafter as Budget.

. THE RESPONDENTS’ FALSE OR MISLEADING REPRESENTATIONS

A. Respondents Promote their Products to the Public at Prices or Discounts
that are not Attainable

13 The Respondents’ representations create the general impression that
consumers can rent passenger vehicles and associated products at prices or

discounts that the Respondents represent.

14. Consumers cannot, however, rent passenger vehicles and associated products
from Avis and Budget at the prices the Avis and Budget represent. Consumers
instead pay higher prices or receive lower discounts than the Respondents’

representations convey.

18. Consumers pay higher prices or receive lower discounts than the Respondents
represent because the Respondents require consumers to pay extra non-
optional fees to rent passenger vehicles and associated products from them
(the “Non-Optional Fees").

16. For rentals under the Avis brand, Avis has chosen to impose various Non-
Optional Fees. Avis has chosen to charge consumers for an increasing variety
of Non-Optional Fees, including the following:

English Francais Introduced by
Avis
Concession Recovery Fee | Frais de redevance 1998

aeroportuaire

Premium Location Surtaxe emplacement de 1998
Surcharge prestige

Vehicle License Fee Frais d’immatriculation du 2001
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English Francais Introduced by
Avis
véhicule
AC Excise Tax Taxe d'accise sur la 2001
climatisation
Energy Recovery Fee Frais de recupération 2008
d’'énergie
Tire Management Fee Taxe de mise au rebut des 2008
pneumatiques
Parking Surcharge Surtaxe stationnement 2008
Ontario Environmental Fee | Taxe environnementale de 2009
I'Ontario

Fees” or “Autres frais”.

Avis also requires consumers to pay other Non-Optional Fees, such as “Other

For rentals under the Budget brand, Budget has chosen to impose various Non-

time, including the following:

Optional Fees on its customers, which have also increased in number over

English Francais Introduced by
Budget

Concession Recovery Frais de redevance 1998
aéroportuaire

Car Tax Frais d'immatriculation des 2001
véhicles

Energy Recovery Fee Frais de récupération 2008
d’énergie

Tire Management Fee Taxe de mise au rebut des 2008
pneumatiques

Ont Environ Fee Taxe environnementale de 2009
I'Ontario
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Budget also mandates other Non-Optional Fees on its customers, such as
‘Fees” or “Frais supplémentaires”.

The Non-Optional Fees Avis and Budget charge for passenger vehicles and
associated products are known to the Respondents at the time they make their
price or discount representations to the public. The Respondents nevertheless
exclude these Non-Optional Fees from the representations they make to

promote their rental cars, associated products and business interests.

The Respondents’ Non-Optional Fees increase the cost of a rental by up to

approximately 35%, depending on the rental location and type of vehicle.
Respondents Represent Non-Optional Fees as Mandated by Third Parties

In addition, when the Respondents ultimately do reveal their Non-Optional
Fees, their representations are themselves faise or misieading in a material
respect.

The Respondents’ representations create the general impression that their Non-
Optional Fees are taxes, surcharges or fees that governments and authorized

agencies require rental car companies to coliect from consumers.

The Non-Optional Fees are not charges that governments and authorized
agencies require rental car companies to collect from consumers. Instead, they
are charges the Respondents themselves choose to impose on consumers to
recoup part of their own cost of doing business.

Examples of the Respondents’ False or Misleading Representations

The dates, places and media in which the Respondents have made such false
or misleading representations to the public are known to them. They have
made these false or misleading representations to the public since 1997 or

thereabouts and continue to make them.
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The places and media include representations the Respondents make on their
print advertisements, websites, mobile applications, commercials and through
other means.

Examples of the Respondents’ false or misieading representations are set out
below.

Examples of the Respondents’ False or Misleading Avis Representations
Example of False or Misleading Newspaper Ad

Avis displays prices and percentage discounts in newspaper advertisements
that are not attainable. For example, Avis placed the following advertisement in
the Toronto Metro Newspaper on or about 8 March 2011, 22 March 2011 and 5
April 2011. The representation conveys the general impression that it is
possible for a consumer to obtain a 2-Day Weekend Rental for $55 and

additional days for $21 per day.
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AVIS

DELIVERS GREAT
WEEKEND RATES

2-Day Weekend Rental
Rates Starting at $55!
And each additional day

(to a maximum of 5 days)
from s21/day.

Plus earn 1,000 Bonus
Aeroplan® Miles.’

For details and to reserve visit

avis.ca/metro A Vl S

or call 1 800 TRY-AVIS D.
= (879-2847) /e oy
harder: |

Must quote AWD # H300200 S

and Coupon # MCAADD9

*Toima & Conditlons apply. Rates quoted aro volid o a sub or car, Sp | rates also available on nis-skze
cars (group C). Otfers volid a1 off-sirpoit lecations inthe GTA untll Jute 19,2011. Blaskout puriods apply.

©201" Aviacar, inc. All Rights Resarred. *Avis 1s a rgl d trad: k H d to Aviscas, inc, for use In Canada.
®peropfan bs o registored trademark of Aeroplan Cazada inc.

Avis’' representation is false or misleading in a material respect because it is not
possible for a consumer to obtain a 2-Day Weekend Rental for $55 or obtain
additional days for $21 per day. Auvis instead requires consumers to pay
additional Non-Optional Fees that increase the cost of the rental above the price
Avis represents.
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Example of False or Misleading Promotional Flyer

Avis displays prices and percentage discounts in its promotional flyers that are
not attainable. For example, Avis mailed the following postcard to Edmonton

residents in September 2009. The representation conveys the general

impression that it is possible for a consumer who joins the Avis Weekender
Club to rent a car for $14.99 per weekend day.

JOIN THE

AVIS

WEEKENDER
CLUB AND

SAVE!

Join the Avis Weekender Club and you can enjoy many exciting benefits,
including FREE membership, discounts on applicable weekend and weekly
rentals, 3-day weekend rental rewards... and more!

To get you on your way to earning your free weekend reward,
take advantage of this special rale:

Starting from Minimum 3 day veekend renta

+ Compact car
$1 4 gg Unlimited kilometres
-

pervisshand Ay Olher car groups available «
Valid untit 12/15/09 Ask far rate code: XBI
*See Terms and Conditions on reverse side

Reserve today!
780-448-0066
10235 101 Street, Edmonton, AB.
avis.ca

5, AVIS

Avis' representation is false or misleading in a material respect because it is not
possible for a consumer to rent a car for $14.99 per weekend day. Avis instead
requires consumers to pay additional Non-Optional Fees that increase the cost
of the rental above the price Avis represents.
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Avis' representation is false or misleading in a material respect for an additional
reason. The fine print on the baék of Avis' postcard states: “All taxes (including
Airport Concession and Air Conditioning Excise Tax), Vehicle License Recovery
Fee, surcharges, optional items (such as LDW) and refuelling are additional ..."
[emphasis added]. This statement conveys the general impression that Avis'
Non-Optional Fees are taxes, fees or surcharges that rental car companies are
required to collect from consumers.

F— g Gg?
AVIS e |
%

ith- Terms and Condltions: Valid at Avis downtown location enly: 10235 101
we lry harder W|lh' Strest Edmonton. AB. TS 3E9 on a Compact {proup B) vahiele Other car
7 o » . groups availabla Special rotes are valid only on 8 minimum 3 day weekend
* where2™ GPS Na'\ngallon available vith and maximum 4 day weekend rental Weekend remtal penod begins Thursday
any vehicle rental and car must be sctursied by Monday 1153 a m_ ot hgher rate may appt/. An

. _ 4 sdvance reservation is required. May not be used in conjunction with any
= FREE XM sateliite Radio in seiect GM vehicles other coupon, promation o offer A Satarday alghl keep iy required

« FREE enrollment in the Avis Weekender Ciub Wehicles are subject to availability at time of rental Renter must mest Avis

addhional dally surcharge may apply tor renters under Z5 years cid. Al taxes
({ g Altport isn and Air Conddinning Excise lax), Vehicle
License Recovery Fee, surcharges,
optional items (such as LDW) and
are agditional. Offer sudject to

= No more lost receipis! Avis e-Receipt, our
paperless alternative 1o rental recelpls
Customers can receive an electronic
receipl directly in their inbox = s =
and may not b2 awailable on some rates at

* Aeroplan® Members can some times. Offer may not be avalavle

eam 250 Aeroplan Miles during hotiay znd otiver blackout periods \Wwe try
Otter expires 12/15/09 ha\‘dc":

retief

(3

© 2000 Aviscar, Inc A Rig™ts Reseved (@ Hegistered rademark fcented 1o Avscas Inc for ustin Canada
©heroptan is 0 egsiesd tademark of Aerepbr Canads ne. “Avilazle & puteipting kocatons for an add Loeyd tes

The fine print on the back of Avis’ postcard is false or misleading in a material
respect. Avis' Non-Optional Fees are not taxes, fees or surcharges that rental
car companies are required to collect from consumers. Rather, Avis’ Non-
Optional Fees are charges that Avis itself chooses to impose on consumers to
recoup part of its own cost of doing business.
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(iii) Example of False or Misleading Website Representations

34. Avis displays prices and percentage discounts on its websites that are not
attainable. For example, the following representations appeared on an Avis
website on or about 5 June 2012. Auvis' representation conveys the general

impression that it is possible for consumers to rent a car for $19.99 per

weekend day or save 35% on their rental.

7 Avis Deals In Canada - Windows Internet Explorer
OO Friepms miotovks wepmvwsn B R e P~
Jc Favors s Avis Doaks fn Canada fpaen - B Sthelocourier pmigprimer + Pagev Sbasié - Quts- A Ade =

A VI S Canada . —— —

Salect the tab to suit your travel needs:

Rentlng In Canada Renting in the U.5. Renting Intemationally Aaroplan Offers Last Minute Speclals . CA & US

Deals in Canada

Orive off vith up to 35% Savings at Avis® # Featured Deat $19 99VWeekend Rental Day ¥ Foatured Deot
- i

foqin  Hessi low Ceirr/Uassage  Cutimes: Seevme €

Pay only 51953 per weshend day

Save 1 40 35% on yous nest Avis
weetly or weekend rental when rertng en Ecanasy or Compact Weekend days!
car frorm 4 parsesates U S Canada or [N
Otfer vkt untd Decezber 31 2012 Puerto Rico arport kocsion
B iy Yo Qlies Doiany —
Termm & Conetnny Trra B Conctecy LLAKE A RESERVATION
acarmss a \f

Enoy no addsions! foes whan Uaveing

Enpy 1 Free day of where 2V OPS win
a8 way trom Lonireal to Torontor

& e 3 day car and GPS rental OR
2 Free days of wih 8 masmum § day
rental

Leam movg Lgass Uigve
T B Condunay Terg 3 Corguang

35b. Avis’ representation is false or misieading in a material respect because it is not
possible for a consumer to rent a car for $19.99 per weekend day or save 35%
on his or her rental. Avis instead requires consumers to pay additional Non-

Optional Fees that increase the cost of the rental above the price Avis

represents.
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Avis' representation about the prices and percentage discounts on its websites
are also false or misleading in a material respect for an additional reason. As
set out in the example below from on or about 5 June 2012, Avis' representation
conveys the general impression that its Non-Optional Fees are taxes and

surcharges that rental car companies are required to collect from consumers.

£ Avis Renl A Car; Make a Reservation - Options & Services - Slep 3 - Windaws Internel [xplorer

G Vo mmhps o aea s porieetes v U (X [ e e
¢ Fovoris s AvisRent A Car’ Make & Reservetion - Opticns & Ser. . Foomt = ) ilbolncowrer @Dipprimes v Poges Sboudés Quise ) Ade - 5
A
A WS Canada
STEP B} ! : PRODUCTS & SERVICES
| RENTAL OPTIORS mll Base Rate: § davin) 15.95 CAD
ases & roes: 3,99 CAD
[ 6Ps Havigation 14 95 CAD Per Bay it Surcharge 854 CAD
[] Fuet Service Option (FS0)  Prece net mctuged n Estemated Tetal) — - $3 98 per 22y, maxzum 78 deys (Energy
Purchase 8 fultank of gas 1 advance wih na ead for rafuel on et © mana Recovery Fee)
] Crisa Satety Sests 3370 par doy (Ar Comtsseng Excise Tax.
Sty faal piornates [ & spetty (Up 2} 31 15 per day (Vehicle Licensa Fee
| - 50 15 per Gy (Ot Env Fee
S T e 15 §1% (Promum Locaton Surcharge)
Tax (13 000% 345CAD
ProtectionsiCoverages are subject to tax in certsin locations. This tax i not reflected in the: Hilometers: Untimited
| | Estmatc Total and it be esiculated st tha time of renta. Base Rate and Charges 29,98 CAD
| — resc ]
f [ Lu=a Daemae Wsver 1.0 7.65 CAD Per D2, e
| | O Esaenalbssrentmegiance (AT 499 CAD Per Oay |
[} Bemanal £ fieczy Pradmiiion (FEP 300 CAD Per Doy Chectsit betore M Sundsy
Adritor sl | ity pauranse (AL netavaists | | Estimated Total 28,98 CAD
[ Reseseos syrehies 0 svscanrecony | Mot
s

s -

Avis' representation is false or misleading in a material respect as it is Avis that

chooses to impose these Non-Optional Fees on consumers to recoup part of its
own cost of doing business.
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Further, Avis' representation set out at paragraph 3436 above is false or
misieading in a material respect for two additional reasons. First, Avis’
representation conveys the general impression that it is possible for a consumer
to rent a GPS Navigation Unit for $14.95 per day and/or obtain additional

protections/coverages for daily rates that Avis specifies on its webpage.

¢ Avis Rent A Car: Make a Reservation - {Iptions & Services - Step 3 - Windows Internct Explorer

O =rm et v in — EARe x5
e Favors  wem Aves Rent A Car' Make 8 Resorvation - Options & Ser frawed - £ A‘uahmﬂu 9 Inprimer  ~ Page = Séarké = ka- Q%- X
A
AVIS canac |
STEP :PRODUCTS & SERVICES

Bese Rate: 1 doyis) 14,98 CAD
Tazes 2 293CAD
Surcharge £54CAD

A1 £ per day muxsmam 28 dsys (Enery

RESTAL OPFTIONS

>
[ GPS Havigation 1495 CADPer Day ;
] Fues Service Option (FSO) (Prics net ncuded in Essmsted Tatg! "'}“'"’2 L

feperpeeery

Purchase x hug tank o gas 3 sdvance Wi no need fo5 refuel on retarm Recovery Fos

5076 per tay (Ar Conttionng Excas Tax:
B2/ 31 15 per day (Vehels Licarae Fee
32 1£ per ey [OntEnv Foe!
15 €1% (Premiom Lotaton Surcharge:
Tox{13020% ) 3sscAan
MBometsrn:

Base Rats and Charges

] Crird satety Sests
Sately Seatnsegion | Avaighity

| PROTECTIONS ! COWERAGES t!ﬁ_’]
———

ProtectonsCoverages are subpect o tax in certawy jocations This 1sx is not reflected in the
Eetimated Total and wift be caculsted st the time of rental

[ Leza Caswos Waner [LIW) 2795 CAD Per Day
) Brcnpesl Agcion mauruscs (P} 499 CAD Per Day
[0 Eempnsi £ ey Promcton (FEF| 300 CAD PerDay
Adtonai ListMy awerge (ALI Hat Avadsnie
[ mugsscs Saterytiet ASH 8,99 CAD Per Dy
¥
formesd @ Ireornet fa Kiom <

Avis’ representation set out at paragraph 3638 (and 3436) above is false or
misleading in a material respect. Itis not possible for a consumer to rent a GPS
Navigation Unit for $14.95 per day from an airport location and/or obtain
additional protections/coverages for rates that Avis specifies. A consumer
would instead have to pay higher prices than Avis represents because Avis
requires consumers to pay additional Non-Optional Fees to rent or obtain these
associated products.

29



40.

41.

42.

PUBLIC VERSION

-16 -

Second, Avis’ representation set out at paragraph 3638 (and 3436) above
conveys the general impression that governments require rental companies to

collect taxes from consumers who obtain additional protections/coverages from

certain locations. Avis states “Protections/Coverages are subject to tax in
certain locations. This tax is not reflected in the Estimated Total and will be
calculated at the time of rental’ [emphasis added)].

£ Avis Rent A Car: Make a Reservation Options B Services « Step 3 - Windows Internet txplorer

Giv = awce . T EHImaxE - :
S Favarss e Avis Rent A Car! Maka & Reserveion - Gptions B Ser Foaced = () Ttrelacourer @ lpprimer * Bage= Séaxtsr Qutse Gk v
—__ -
A I”S Canada
STEP 3] : PRODUCTS & SERVICES
REMTAL OFTIONS e | | Pase mater 1 cayin) " can
Taxes & Surcharges: s.99CAD
O ©ps Reviganon usmcoR Oy Surcharge 634CaD
[] Fust Service Option (F80} (Prce net mcisced n Eatmsted Tolah) Fheet) 5053 per day manmum 28 days (Energy
Purznase &l ised of gay i advance wih ne need for re bl on teturn semanmd | Razovery Tee
{0 cnaa setety sests 30 70 per day (Ar Condtonng Excns Tax,
Satery Sopl miprmaon | Avptybiey (Lp 10781 15 per gy (Vehucla Liconse Fee
PROTECTIONS | COVERAGES e
Protectons/Coverages #re subject (o tex in certain locations. This tax Is not sefiected in tha
Estimated Total and wefl ba cakulated at the time of rental.
Eu.!--!u!:’l...u H7 WD Lt v Ly
[ Erersl Accrtort wa ren (241 499 CAD Per Day |
] Bracinl £t P 5P 300 CAD Pes Day |
Agniors ey reepce IALL Hot Avazatie
] Romtsur Sawivtiet (RSN £99 CAD Pet Doy

e

Pick-up informaticn
Termnd . @ e 5 wims -

Avis' representation is false or misleading in a material respect. Governments
do not require rental car companies to collect additional taxes from consumers
who obtain additional protections/coverages from certain locations. Avis rather
chooses to charge consumers additional Non-Optional Fees at these locations
to recoup part of its own cost of doing business.

Avis also increases the price of its protections/coverages by charging
consumers Non-Optional Fees. Avis chooses to do so to recoup part of its own
cost of doing business.
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(iv) Example of False or Misleading Mobile Application Representations

43. Avis displays prices on its mobile applications that are not attainable. For
example, the following representation appeared on Avis’ mobile application on
or about 3 December 2012. Avis' representation conveys the general
impression that it is possible for a consumer to rent a small to full size vehicle
for $57.99.

Last Name Last Name
Wizard Number  Wizard Number

ep 4: D 0 Optio

Avis Worldwide

Discount e

Coupon Code Coupon Code

Small to Full Size from 57.99CAD »
2 Lo from 7299CAD >
44, Avis’ representation is false or misleading in a material respect because it is not

possible for a consumer to rent a small to full size vehicle for $57.99. A
consumer would instead have to pay higher prices than Avis represents

because Avis requires consumers to pay additional Non-Optional Fees.
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45, Avis' representation is false or misleading in a material respect for an additional
reason. Avis' representation conveys the general impression that rental car
companies are required to collect additional taxes and fees.

|| Base Rate

Options

J| Taxes & Fees

‘ Estimated Total

Reserve

84.47 CAD

46. Avis’ representation is false or misleading in a material respect. Rental car
companies are not required. to collect additional taxes and fees from
consumers. Avis rather chooses to charge consumers additional Non-Optional
Fees to recoup part of its own cost of doing business.

32



(v)

47.

48.

(vi)

49,

50.

PUBLIC VERSION

-19-

Example of False or Misleading Oral Representations

Avis orally represents prices that are not attainable. For example, in June 2011,
the following on-hold script ran across all Canadian Avis locations (excluding
Winnipeg and Ottawa). The representation conveys the general impression that
it is possible for a consumer to rent a FIAT 500 for $55 per day:

Rent the NEW, fuel-efficient FIAT 500 at Avis today and earn
Bonus Aeroplan Miles! Rent the FIAT 500 from $55 per day and
receive 500 Bonus Aeroplan Miles. Applicable coupon number and
AWD number must be quoted. Visit avis.ca or ask your Avis
representative for more details. [Emphasis added]

Avis' representation is false or misleading in a material respect because it is not
possible for a consumer to rent the FIAT 500 for $55 per day. Avis instead
requires consumers to pay additional Non-Optional Fees that increase the cost

of the rental above the price Avis represents.
Examples of False or Misleading Customer Service Scripts

Avis makes representations to its customers who seek an explanation of their
total rental charges. In form emails sent to its customers, Avis represents that
the government and other authorized agencies mandate all rental companies,

including Avis, to collect the Non-Optional Fees from customers. Avis states:

Please be aware that in addition to the base car rental rate
customers are required to pay taxes, surcharges, and other
rental related fees, which are mandated by the government
and other authorized agencies. All rental companies, including
Avis, must collect them in order to continue to provide the
appropriate services to our customers. [Emphasis added]

Avis' representation is false or misleading in a material respect. Governments
and other authorized agencies do not mandate all rental companies, including
Avis, to collect Non-Optional Fees from their customers. Avis instead chooses
to impose these Non-Optional Fees on its customers to recoup part of its own
cost of doing business.
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Example of False or Misleading Subject Matter Information and Electronic
Message

Avis sends or causes to be sent false or misleading electronic messages. The
subject matter information for these messages is false or misieading. The
electronic messages themselves are also false or misleading in a material
respect. For example, on 26 August 2014, Avis sent or caused to be sent the
following electronic message. The subject matter information and the
electronic message itself conveys the general impression that it is possible for
a consumer to save up to 25% off his or her next weekend rental.

Subject: Valued Customer, relaxation that's more rewarding. Up to 25% off.

Date: Tue, 26 Aug 2014 08:07:44 -0600

ff & w: ng ¢ 1}
Trouble viewing? View gn Web
Ptease do not reply to this emall. Submit questions or comments herel Add AvisfBe avis.com to your Address
Book

Reservations  Locations Deals Cars & Services

Dear Valued Customer,

Enjoy uplo 25% off your next weekend rental

DOWNLOAD
THE AVIS
MOBILE APP

Availabla for Ancirend,
Phone, Blackberry and
Mabile Windows

LE——,

AVIS

Because weekends
should be fun.
Up to 25% off a weekend rental.

Reserve Now »

The subject matter information for the electronic message is false or misleading.
Avis does not apply the discount to its Non-Optional Fees or the total cost of the
weekend rental. Accordingly, it is not possible for a consumer to obtain up to
25% off a weekend rental. A consumer must instead pay more to obtain a
weekend rental than Avis represents. The electronic message is itself false or
misleading in a material respect for the same reason.
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B. Examples of the Respondents’ False or Misleading Budget
Representations

(i) Example of False or Misleading Newspaper Ad

53. Budget displays prices and percentage discounts in newspaper advertisements
that are not attainable. For example, Budget placed the following advertisement
in the Toronto Metro Newspaper eight times in April and May, 2013. The
representation conveys the general impression that it is possible for a consumer

to rent a sub-compact vehicle for $19.95 per weekend day.

Savings worthy
of a mini-vacay.

Sub-compact vehicle

: 1 995/weekend days’

Explore Toronto or plan a weekend getaway.
Rent for 2 days or more and enjoy big savings
when you use BCD # D601800.

Visit budget.ca or call 1 800 268-8900 4 BUdget’

o ) meIR eI s
25 chonnd B dert loczt > RIS 3% NN dorenriah € S e B 20Toenee att aey athar crutied 0o gt
o) gl sou Gt ard wec ) muisersiery Wi y1h? W cama b icky T

i acm Ue, Vetotli 100 2 Froovry Fee nbapes s i@ g e 2l f.
ot 1R etn

gaxezn lrahe o
sHinksme o st Ane

Q213 in 8 fu et Qirss
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Budget's representation is false or misleading in a material respect because it is
not possible for a consumer to rent a sub-compact vehicle for $19.95 per
weekend day. Budget instead requires consumers to pay additional Non-
Optional Fees that increase the cost of the rental above the price Budget

represents.

Budget's representation set out at paragraph 453 above is false or misleading
in a material respect for an additional reason. The fine print on the bottom of
Budget's advertisement states: “In Toronto all taxes (including Airport
Concession and Air Conditioning Excise Tax, Vehicle License Recovery Fee,
surcharges and optional items are additional)’ [emphasis added]. The fine
print conveys the general impression Budget's Non-Optional Fees are taxes the

government requires rental companies to collect from consumers.

Savings worthy
of a mini-vacay.

Sub-compact vehicle
$19%/weekend days’

Explore Toronto or plan a weekend getaway.
Rent for 2 days or more and enjoy big savings
when you use BCD # D601800

Visit budget.ca or call 1 800 268-8900 » BUdget
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The fine print on the bottom of Budget's advertisement is false or misleading in
a material respect as Budget's Non-Optional Fees, such as its Airport
Concession and Air Conditioning Excise Tax and Vehicle License Recovery
Fee, are not taxes the government requires rental companies to collect from
consumers. Budget's Non-Optional Fees are charges that Budget itself
chooses to impose on consumers to recoup part of its own cost of doing
business.

Example of False or Misleading Website Representations

Budget displays prices and percentage discounts on its websites that are not
attainable. For example, the following representation appeared on a Budget
website on or about 25 April 2012. Budget's representation conveys the
general impression that it is possible for a consumer to rent a car for $19 a

weekend day, $149 a week on a midsize vehicle or save 35% on their rental.

" Car Rental From Budget | Dudget Windows Inlcrnclrlxpluver i I'E‘\E‘
6:,\:« - ’ Li i VW" tcal B - s i ™ by R [" 2~
'.«rw‘- 9 Car Rental From Budget | et Briemt - B Itealocamior iprivee - Poge~ Séart- Ouir @age - "

.‘ 5 lotauons

o
8 | = | g Special Rat= |}
pick-up location - 51 g)m nd doy ‘ 0[:' 5 ‘ec"
seerch by gipert | Sfeiptiman | EMa ) o p
= R ] g A ek Vehir
Enterbcatoncode | pezedarde . —--

dates and Umes e, o wicle _—— -

B
suzz0ia [[aooau 3 [ouzronz |[poean v
discounts and memberships
Stief ceds 8T [N faxtbreat WHCH) SN cougon code,
| | I i

= TOr R OPLONS cae way rentsls. ravel ageshs. | on your next
woekond rontalt

Vegas vacation
| bag
!‘“ﬁ:’ =gl
£ gl -2

[ |

Getup to 2 FREE days
of GES nasigat on

jeammere b

* | nirmacly haren & reservasion

L% =
192y

immors b

oy v 3576

o7y | PEIVACY | e of i | [opving truchy | 72ved pgecy | oot uy
® 2312 Buogetess inc. All nghts reservad. *Butget is & regisiered tadenat Faemsed 1 Budgeioar he ke ues i Cansde

¥,

1 Termné, mais § exsste des etrewrs aw la page. & =t Y W oo -

St o L S =
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Budget's representation is false or misleading in a material respect. It is not
possible for a consumer to rent a car for for $19 a weekend day, $149 a week
on a midsize vehicle or save 35% on their rental. Budget instead requires
consumers to pay additional Non-Optional Fees that increase the cost of the

rental above the price Budget represents.

Budget's representation about the prices and percentage discounts on its
website are also false or misleading in a material respect for an additional
reason. As set out in the example below from on or about 25 April 2012,
Budget's representation conveys the general impression that rental companies

are required to collect additional taxes and fees from consumers.

£ rent your car today | Budget  Windows [nternet Explorer

O - [Eor ivimen

i TR — AR
’,‘ Favars | @rert your car today | Budget Dacel - [ “liclecounir  @nippmer = Page s Séastds Qubs = §) Ade -

Rals cap) | tasytouse GPS navigation
Garmn whern2™ gives tieat easy drections
only 14,95 CAD/this rental ooy ok

(O ironly recommrendied for your rentat! + atied

OX i terma (F | satety seats

= 1 tay 8 hour 1ental » unimied Keep your kids sate Reseive early and
Srex Aometers @ retu rental by 13,00 CAD iremtal oa. cors ity lockin your rale!
Wont's,

s s 0 o intem [5 38 voader [038 booster
tocation [ehaaes]

mom PEARSON Loss Demage Warver (LOW)
ARPORT - YYZ Protects you ff car i damaged or sicken
| | uUSSSSAUGA CA 2595 CADvday o fnfg
j | 54m 28 % 2012:08:00 AU Q ity recammsnded for your rental® T agd
Retune
S3me a9 peh-up bcston
am 28 ave 20120300 A4 Personal Accidemt Insuranca (PAl}
[ m— for you ng your
[ 22 AT 1,99 CADIIey oy vt
CHRYSLER 200
seoau |
w woler |
| & Eiermedate 2- or 4-doot & Roadside Safetylet

AUt 4 ak condtioned Unexpected pmergency? Assisinnce 1 on the way'
Personat info _[ehwnger] 633 CADThs rentsl merg infy

RaceRz=x lureber rone - add
Resigency ta & =
Ofter codes _|ehanges|  Fuel service opbon
» BCO HO3IS08 We refuel your car sl resuced per palon prices.
- couDen coda none Price in not inctuded in your ieservation fotal. Get prevelfing markel

fuel rete and pay at rental time. co ek

@Ko-smc&hgs‘mué L Carsca, our Peet is 100% smaketree [

~
I:-uu & veemet G Lo -

Budget's representation is false or misleading in a material respect as it is
Budget that chooses to impose its Non-Optional Fees on consumers to recoup
part of its own cost of doing business.
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Further, Budget's representation set out at paragraph %59 above is false or
misleading for an additional reason. Budget's representation conveys the
general impression that it is possible for consumers to obtain options such as a
GPS navigation unit for $14.95, a child safety seat for $13, a loss damage
waiver for $25.95 per day, personal accident insurance for $7.99 per day and/or
roadside safety assistance for $6.99.

£ rent your car taday | Budget - Windows Infesnel Explorer

'e'-‘;"" | hitps budget com ? MR & x| @ n £~
- - . “ »
imm B rert your car today | Budget T darued = (1) Urelocourier  pew Ipprimer - Rogn~ Séarlé e Ouds v @ Ade -
rental summary step 3 of 4 choote My opuens
Essy to use GP'S navigation
= " Garmm where2™ Gves tlear easy ereciions. = Reserve Eortyl
| p Daly 14,95 CADthis rentsl cooey iny * Like akftines
s : car rental rates
Ftaxes & feen B T r— [ < it | may hcrease as he
TaTAl cimg days gel dloserto
DX eate terms /F Saloty soats pick-up ime
= 1 day 0 hour rental » uniemted Keep your kos safe Reserve eary and
free Mcweters » retum rentat by 3,00 CAD Iremtal ca. mose infg lock in your ratet
tonas R — s
27 £ o™ intem [6.3 toader [0 % bosster
Locaton NE
Pckagn .
TORONTO LB PEARSON 1 oo Dimnm Waiver (L)
ARPORT - (VZ 1% Protecs you if car i demaged or ivlen
| | USSSSAUGA . CA 2595 CADWey [moes lofg
RS BT N O tioy recommmersde for your reatat! [Faua]
eturn:
t8ms 88 pch-up ooaten
o 25 awr 20120900 AL Personai Accident Insurance (PAl)
[ = for you and your
|c" TR 799 CADNsy e ek
CHRYSLER 200
SEDAN
» mTe
= ntermediste 2. or -dosr w Roadsde SafetyHet
| svtomati » ar Unaxpecied meTpenay” AlsStator ks on De war
Personat it [l 629 CADthia rentsl ey iy
RadicRez Humber none 5 =3
Resitency Ca (E
Offer codes [hang| Fue! service option
+ BLD HO32500 /8 refue] your car af reduced per gallon prices
* s Code none Price is not inciuded in your reservstion totsl. Get prevaiing markel
fuet rate snd pey st rentsl time. o sk
-
I"’"‘ & Irreenet 5 £ 0% v

Budget’s representation set out at paragraph 5961 (and 6#59) above is false or
misleading in a material respect. It is not possible for a consumer to obtain
options such a GPS navigation unit for $14.95, a child safety seat for $13, loss
damage waiver for $25.95 per day, personal accident insurance for $7.99 per
day or roadside safety assistance for $6.99. A consumer would instead have to
pay a higher price because Budget requires consumers to pay additional Non-
Optional Fees to obtain these options.
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Example of False or Misleading Mobile Application Representations

Budget displays prices on its mobile applications that are not attainable. For

example, the following representation appeared on Budget's mobile application

on or about 10 June 2014. Budget's representation conveys the general

impression that it is possible for a consumer to rent a small to full size car for
$50.00.

;’ y}l -

W

Jl W 142 PM

|

Budget

Coupon

Code @ Enter Coupon Code

Car Selection

from
g:;::llto Full 50.00 o7 >

Luxury & 50.00 2" >

CAD

from

Vans & Trucks 84.99 cap 2

from

SUV & Wagons 76.00 cap >

Your Selection
No Car Selected

Budget's representation is false or misleading in a material respect because it is
not possible for a consumer to rent a small to full size car for $50. A consumer
would instead have to pay a higher price than Budget represents because

Budget requires consumers to pay additional Non-Optional Fees.
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65. Budget's representation is false or misleading in a material respect for an

additional reason. Budget's representation conveys the general impression that

rental car companies are required to collect additional taxes and fees.

% Car Rental Estimate 7537 CAD

None Selected

Discounts
No Coupon Applied

Q&s & Taxes 25.37 CAD
Fees
Concession Recovery 9.13 cAD
Car Tax 1.85 CAD
Fees 0.35 cAaD
Tire Management Fee 3.24 cAD
Energy Recovery Fee 0.98 cAD

Taxes
’\Tax 6.54 CAD,

Estimated Total 75.37 co

Modification to your rental
may change this total

66. Budget's representation is false or misleading in a material respect. Rental car
companies are not required to collect additional taxes and fees from
consumers. Budget rather chooses to charge consumers additional Non-
Optional Fees to recoup part of its own cost of doing business.
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Budget also displays prices for associated equipment and coverages on its
mobile applications that are not attainable. For example, Budget's
representation from on or about 3 December 2012 conveyed the general
impression that it is possible for a consumer to rent a GPS navigation unit for
$14.95 per day, or child safety seats for $13.00 per day.

> . B 10:53 AM

52.99 CAD
5 Seats

Smoke Free, Automatic

Step 5: Options Optional

/7 \
GPS Navigation l 14.95 CAD/day

Infant | 13.00 CAD/day

|
Safety | 13.00 CAD/day

Booster | 13.00 CAD/day
\

Step 6: Contact Info

92.83 CAD

Budget's representation is false or misleading in a material respect because it is
not possible for a consumer to rent a GPS navigation unit for $14.95 per day or
a child safety seat for $13.00 per day. A consumer would instead have to pay
higher prices than Budget represents because Budget requires consumers to
pay additional Non-Optional Fees to rent these products.
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(iv)  Example of False or Misleading Television Commercial

69. Budget makes price representations in its television commercials that are not
attainable. For example, between March and April 2012, a Budget commercial
aired 2,473 times on over 30 different Canadian television channels promoting
vehicle rentals for $19 per weekend day. Budget's representation conveyed the

general impression that cars were available for $19 per weekend day.

70. Budget's representation is false or misleading in a material respect because it is
not possible for a consumer to rent a vehicle for $19 per weekend day. A
consumer would instead have to pay a higher price than Budget represents

because Budget requires consumers to pay additional Non-Optional Fees.
(v) Example of False or Misleading Oral Representations

71. Budget orally represents prices that are not attainable. For example, in June
2011, the following on-hold script ran across all Canadian Budget locations.
The representation conveys the general impression that it is possible for a
consumer to rent a Chrysler 300 for only $57 per day:

The NEW Chrysler 300 has arrived! The Chrysler 300 is
available to rent at Budget for only $57 per day. Applicable BCD
number must be quoted. Ask your Budget representative for more
details. [Emphasis added]

72. Budget's representation is false or misleading in a material respect because it is
not possible for a consumer to rent the Chrysler 300 for only $57 per day. A
consumer would instead have to pay a higher price than Budget represents

because Budget requires consumers to pay additional Non-Optional Fees.
(vi) Example of False or Misleading Customer Service Scripts

73. Budget makes representations to its customers who seek an explanation of
their total rental charges. In form emails sent to its customers, Budget
represents that the government and other authorized agencies mandate all
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rental companies, including Budget, to collect Non-Optional Fees from
customers. Budget states:

Please be aware that in addition to the base car rental rate
customers are required to pay taxes, surcharges, and other
rental related fees, which are mandated by the government
and other authorized agencies. All rental companies,
including Budget, must collect them in order to continue to
provide the appropriate services to our customers. [Emphasis
added]

Budget's representations are false or misleading in a material respect.
Governments and other authorized agencies do not mandate all rental
companies, including Budget, to collect all Non-Optional Fees from their
customers. Budget instead chooses to impose these Non-Optional Fees on its

consumers to recoup part of its own cost of doing business.
Aggravating Factors

The Respondents have made, and continue to make, the foregoing false or
misleading representations to the public for the purpose of promoting their
passenger vehicle rentals, their associated products and their business
interests more generally. Avis and Budget have collected and continue to
collect millions of dollars a year by imposing the Non-Optional Fees on

consumers who rent passenger vehicles and associated products from them.

Pursuant to section 74.1(5) of the Act, the deceptive conduct described herein

is aggravated by the following:
a. the national reach of the Respondents’ conduct;

b. the Respondents have made the same or similar representations
frequently and over an extended period of time;

c. the Respondents’ false or misleading representations, described herein,
are material;
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d. self-correction being unlikely to remedy adequately or at all the
Respondents’ conduct;

e. the Respondents have collected more than $35 million in Non-Optional
Fees from their customers who have rented a passenger vehicle for use in
Canada through the Respondents’ websites and mobile applications since
12 March 2009; and

f.  the Respondents are one of the largest rental car companies carrying on
business in Canada.

Relief Sought
The Commissioner claims the relief set out in paragraph 1.
Procedural Matters

The Commissioner requests that this proceeding be conducted in the English
language.

The Commissioner requests that this application be heard in the City of Ottawa.

For the purposes of this application, service of all documents on the
Commissioner may be effected on:

DATED AT Gatineau, this 10" day of March 2015.

AMENDED AT Gatineau, this 29" day of April 2015.

‘Derek Leschinsky”

for: John Pecman
Commissioner of Competition
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DEPARTMENT OF JUSTICE CANADA
Competition Bureau Legal Services

Place du Portage, Phase 1
50 Victoria Street, 22nd Floor
Gatineau, QC K1A 0C9

Derek Leschinsky (LSUC: 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC: 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Lawyers for the Commissioner of Competition

AND COPIES

TO:

AND TO:

NORTON ROSE FULBRIGHT CANADALLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84

Toronto, ON M5J 274

D. Michael Brown
Tel: (416) 216-3962
Fax: (416) 216-3930

Kevin Ackhurst
Tel: (416) 216-3993
Fax: (416) 216-3930

The Registrar

Competition Tribunal

Thomas D'Arcy McGee Building
90 Sparks Street, Suite 600
Ottawa, Ontario

K1P 584
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This is Exhibit B to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and
IN THE MATTER OF an application for orders pursuant to section 74.1 of the

Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections
74.05 and 74.011 of the Competition Act.

BETWEEN:
THE COMMISSIONER OF COMPETITION

Applicant
-and -
AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC
Respondents

PARTICULARS OF PARAGRAPH 11 OF THE AMENDED NOTICE OF
APPLICATION
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The Commissioner of Competition (the “Commissioner”) provides the following
particulars regarding paragraph 11 of the Amended Notice of Application, namely that
“[tlhe Parent Companies planned, directed and were ultimately, essential to the making
of the representations that are subject to this application”:

1. The Respondents or the Parent Companies know how the Parent Companies
planned, directed and were ultimately essential to the making of the
representations that are the subject of this application. In particular but without
limitation and based on information currently in the possession of the
Commissioner:

(a) the business and marketing activities of each of Aviscar Inc. and Budgetcar

Inc. is inextricably interwoven with that of the Parent Companies;

(b) the Parent Companies direct or control the pricing and marketing activities
for vehicles and associated products located in Canada and for consumers
seeking to rent passenger vehicles and associated products from Canada,
including:

(i) that Non-Optional Fees be excluded from the representations
promoting the Respondents’ passenger vehicles, associated

products and business interests more generally;

(ii) whether to add new additional Non-Optional Fees to the

Respondents’ passenger vehicles and associated products;

(i)  the types or classes of Non-Optional Fees that are excluded from
the representations promoting the Respondents’ passenger
vehicles, associated products and business interests more
generally;

(iv) the amount of each Non-Optional Fee, including as amended and

increased from time-to-time;
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(v) when and how, if at all, Non-Optional Fees are presented to

consumers;

(vi) the Respondents’ pricing and marketing strategies, practices and
campaigns; and

(vii) more generally, how prices for passenger vehicles and associated
products are represented to consumers;

(c) the Parent Companies direct and control the systems or processes whereby
consumers in Canada or consumers seeking to rent passenger vehicles
and associated products from Canada reserve and pay to rent the Avis and

Budget brands of passenger vehicles and associated products;

(d) the Parent Companies work jointly with Aviscar Inc. and Budgetcar Inc. in
supplying passenger vehicles and associated products to consumers
located in Canada and seeking to rent passenger vehicles and associated
products from Canada and provide products and services to Aviscar Inc.
and Budgetcar Inc;

(e) persons located in Canada and employed by the Respondents or their
affiliates use the name Avis Budget Group, Inc. when carrying on business
activities in Canada; and

(f) one or more officers, directors and employees of:

(i) the Parent Companies are also officers, directors and employees of
Aviscar Inc. and Budgetcar Inc.;

(i)  Aviscar Inc. and Budgetcar Inc. carry on business from the Parent
Companies’ place of business; and

(i)  the Parent Companies and of each of Aviscar Inc. and Budgetcar
Inc. visit each other and communicate regularly regarding the
representations that are the subject of this application.
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DATED AT Gatineau, this 29" day of May 2015.

/mw\

(signature of solicitor)

DEPARTMENT OF JUSTICE CANADA
Competition Bureau Legal Services
Place du Portage, Phase 1

50 Victoria Street, 22nd Floor

Gatineau, QC K1A 0C9

Derek Leschinsky (LSUC: 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC: 52508V)
Tel : (819) 997-2837
Fax: (819) 953-9267

Lawyers for the Commissioner of Competition

TO: NORTON ROSE FULBRIGHT CANADALLP
Royal Bank Plaza, South Tower, Suite 3800

200 Bay Street, P.O. Box 84
Toronto, ON M5J 2Z4

D. Michael Brown
Tel: (416) 216-3962
Fax: (416) 216-3930

Kevin Ackhurst
Tel: (416) 216-3993
Fax: (416) 216-3930

AND TO: THE REGISTRAR
COMPETITION TRIBUNAL
Thomas D’Arcy McGee Building
90 Sparks Street, Suite 600
Ottawa, Ontario
K1P 584
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This is Exhibit C to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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COMPETITION TRIBUNAL
TRIBUNAL DE LA CONCURRENCE
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FILED / PRODUIT
CT-2015-001
‘July 15, 2015
Guillaume Phancuf gy 7 pour CT-2015-001

REGISTRAR / REGISTRAIRE

OTTAWA, ONT. 439 THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and

IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections
74.05 and 74.011 of the Competition Act.

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant
-and -
AVISCARCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC
Respondents
RESPONSE OF THE RESPONDENTS
TO THE AMENDED NOTICE OF APPLICATION

PARTI: OVERVIEW

1. This application by the Commissioner of Competition (Commissioner) is focused on the

practice of charging consumers additional fees and surcharges (Recovery Fees) for car rental
services in Canada. Recovery Fees are openly charged across the industry, have been
standard in both the Canadian and U.S. car rental markets for over 15 years, and are well-
known to any consumer who has rented a car in North America during that time.

Notwithstanding that both the existence of Recovery Fees and the estimated amount of

DOCSTOR: 5230374 1
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Recovery Fees payable for a specific reservation are repeatedly made known to a potential
renter during the reservation process and before the transaction is completed, the

Commissioner asserts that this conduct amounts to deceptive marketing.

2. Although the Recovery Fees at issue in this application are charged in Canada, the
Commissioner brings this application against Avis Budget Group, Inc. (ABG) and Avis Budget
Car Rental, LLC (ABCR) (the U.S. Respondents), two U.S. companies that are not engaged in
any aspect of the car rental business in Canada and whose only real connection to this case is
as the indirect parent companies of the Canadian Respondent car rental companies, Aviscar
Inc. (Avis) and Budgetcar Inc./Budgetauto Inc. (Budget) (collectively the Canadian

Respondents).

3. The Commissioner's allegation that the business and marketing activities of the
Canadian Respondents are directed and controlled by the U.S. Respondents, and are
“inextricably interwoven” with the business of the U.S. Respondents, is simply false. The
Canadian Respondents are separate legal entities that are independently directed and
managed. Each Canadian Respondent is responsible for all aspects of its car rental business in
Canada, including marketing to Canadian consumers. In any event, even if the Commissioner's
allegations regarding the U.S. Respondents were true, they would not support a finding that the
U.S. Respondents actually made any of the representations that the Commissioner alleges are

false or misleading.

4, In naming the U.S. Respondents, the Commissioner has ignored fundamental principles
of corporate separateness and is effectively attempting to extend the reach of the Canadian

Competition Act (Act) into the U.S. without sufficient factual foundation or legal authority.
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5. The substance of the Commissioner's application is similarly lacking in factual
foundation or legal authority. There is no support for the Commissioner's allegation that the
Canadian Respondents materially misrepresent the prices they charge by failing to adequately
disclose the Recovery Fees to consumers. Any consumer who rents a car from one of the
Canadian Respondents is advised that the Recovery Fees are included in the total rental price
at least four times during the reservation process alone, which normally occurs well before the
consumer makes a final purchase decision. The Recovery Fees are presented once again

before a consumer signs a rental agreement.

6. The Commissioner's application cherry-picks communications by the Canadian
Respondents and completely ignores the continuum of information that is conveyed to the
average consumer throughout the enquiry, reservation and rental process. Instead, the
Commissioner relies on isolated representations taken out of context. For example, in the
Amended Notice of Application, the Commissioner has cut and pasted selective excerpts from
the Canadian Respondents’ online reservation interface, including screen shots of individual
pages from the Canadian Respondents’ websites (the Websites) or their applications for mobile
devices (Mobile Apps). In many circumstances, the information regarding Recovery Fees that
the Commissioner asserts is hidden or missing on these pages is available on the very next

page, only a click or tap away.

7. Not only are Avis and Budget customers repeatedly advised of the Recovery Fees
throughout the reservation and rental process, but the vast majority of those consumers have
also rented from Avis, Budget or other car rental companies in the past and are already familiar
with car rental pricing in general, and with Recovery Fees in particular. When viewed from the

standpoint of the average consumer of the Canadian Respondents’ car rental services, the

55



PUBLIC VERSION

** PROPOSED PUBLIC VERSION **

failure to disclose Recovery Fees in a single representation or advertisement, even if it
occurred, is not misleading. Further, such a discrete omission would not be material nor
influence the average consumer's eventual decision to purchase car rental services given that
by the time of purchase the average consumer will have been notified of the Recovery Fees

multiple times.

8. Similarly, there is no basis for the Commissioner's allegation that the Canadian
Respondents misrepresent the Recovery Fees as taxes or fees “that governments and
authorized agencies require the Respondents to collect from consumers.” In fact, in their day-to-
day marketing and communications with consumers (other than in response to individual
consumer enquiries), the Respondents do not generally make any representations as to the
reason for the Recovery Fees. Representations about the Recovery Fees made by the
Canadian Respondents in their day-to-day communications with consumers are primarily limited

to the names and amounts of the individual Recovery Fees.

9. The names of the individual Recovery Fees themselves do not create an impression,
general or otherwise, that they are fees payable to governments or authorized agencies that the
Respondents are mandated to collect from consumers. Indeed, the Concession Recovery Fee,
which generates the majority of the Recovery Fees collected by the Canadian Respondents,
contains the word “recovery” in it. Other Recovery Fees such as the Vehicle Licence Fee,
Customer Facility Charge and Parking Surcharge do not convey any information about whether

they are fees that the Canadian Respondents are required to collect from consumers.

10. In any event, even if the Canadian Respondents’ representations relating to the
Recovery Fees did create the general impression alleged by the Commissioner, such a

misrepresentation would be immaterial to the average consumer.
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11. From the standpoint of the average consumer, the misrepresentation alleged by the
Commissioner amounts to a distinction without a difference. For a consumer, the question of

whether the Recovery Fees the consumer is being charged are either:

(@) mandatory fees, taxes or surcharges that are paid or payable by the
Respondents to governments or other authorities and recouped from the

consumer by the Respondents; or

(b) mandatory fees, taxes or surcharges that are payable by the consumer and that
the Respondents are mandated to collect from the consumer and remit to such

governments or other authorities,

is entirely irrelevant to the consumer’s purchase decision. Either way, the total price payable by

the consumer is the same.

12. The Commissioner's application fundamentally misconstrues both the meaning and
intent of the deceptive marketing provisions under Part VII.1 of the Act. The clear purpose of
these provisions is to protect Canadian consumers from being deceived in their decisions to
purchase goods and services in Canada. Canadian consumers who purchase car rental
services from Avis and Budget receive exactly the service they paid for at exactly the price they
agreed to, based on information that is fully and repeatedly disclosed to them prior to purchase.
The deceptive marketing provisions under Part VII.1 of the Act have no application to the

conduct in question.

PART Il: ADMISSIONS AND DENIALS
13. Save as expressly admitted below, the Respondents deny each and every allegation in

the Amended Notice of Application, including the particulars of paragraph 11 served on May 29,
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2015 (the Application). The Respondents further deny that the Commissioner is entitled to the

relief sought in the Application and put the Commissioner to the strict proof thereof.

PART lli: MATERIAL FACTS ON WHICH THE RESPONDENTS RELY

The Respondents

14. Avis is a company incorporated in Canada, with its head office at 1 Convair Drive East,
Etobicoke, Ontario. Avis operates a car rental business across Canada, and also offers ancillary
products and services such as GPS systems, insurance products, optional roadside assistance

services, and other products.

15: There are 201 Avis locations in Canada operated by Avis and its licensees, which

generate approximately [CONFIDENTIAL] rentals per year.

16. Budget is a company incorporated in Canada, with its head office at 1 Convair Drive
East, Etobicoke, Ontario. Budget operates a vehicle rental business, and also offers ancillary

products and services similar to those offered by Avis, across Canada.

17. There are 296 Budget locations in Canada operated by Budget and its licensees, which

generate approximately [CONFIDENTIAL] rentals per year.

18. ABG is a company incorporated in Delaware, USA, with its head office at 6 Sylvan Way,
Parsippany, New Jersey, USA. The shares of ABG are listed for trading on the NASDAQ Global
Select Market. ABG is a holding company whose subsidiaries carry on vehicle rental and
sharing businesses worldwide under a number of brand names, including “Avis” and “Budget”.

ABG is the indirect ultimate parent company of ABCR.

19. ABCR is a limited liability company incorporated in Delaware, USA, with its head office

at 6 Sylvan Way, Parsippany, New Jersey, USA. ABCR operates vehicle rental and sharing
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services in the U.S. and its subsidiaries operate vehicle rental and sharing services worldwide.
ABCR is a wholly-owned indirect subsidiary of ABG and an indirect parent company of Avis and

Budget.

20. Each of the Respondents is an independent and separate legal entity.

U.S. Parent Companies do Not Operate in Canada
21. ABG and ABCR are incorporated and based in the U.S., and do not operate in Canada.
Moreover, the U.S. Respondents do not advertise in Canada and do not direct or control the

representations made by the Canadian Respondents to Canadian consumers.

22. ABG is a holding company. ABG does not offer or supply any car rental services in
Canada or elsewhere. Rather, this business is conducted by ABG's subsidiaries and licensees.
At no time during the relevant period or otherwise did ABG direct, plan or control the day-to-day
operations of Avis or Budget, including in relation to the representations that are the subject of

this Application.

23. ABCR does not operate a car rental business in Canada. Rather, ABCR'’s subsidiaries,
including Avis and Budget, conduct the business of offering and supplying car rental services in
Canada and elsewhere. At no time during the relevant period or otherwise did ABCR direct, plan
or control the day-to-day operations of Avis or Budget, including in relation to the

representations that are the subject of this Application.

24, Contrary to the allegations in paragraph 11 of the Application, the U.S. Respondents’
operations are not “interwoven” with those of Avis and Budget. Avis and Budget each have one

director in common with the U.S. Respondents, use similar infrastructure and software in their
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day-to-day operations, and consult with employees of their affiliates, all of which are common,

efficiency-enhancing practices for large multi-national corporations.

Avis and Budget are Independent of U.S. Respondents

25. The U.S. Respondents do not work jointly with Avis and Budget to supply passenger
vehicles and associated products to consumers in Canada. Further, and contrary to the
allegations at paragraph 11 of the Application, the U.S. Respondents do not direct or control the
operations of Avis and Budget in respect of the pricing or marketing of car rentals and ancillary
products and services in Canada. Rather, Avis and Budget develop their own pricing strategies,
including with respect to the types of Recovery Fees charged, the amounts of those charges,
whether to add new fees and charges, and pricing strategies, practices and advertising

campaigns generally in Canada.

26. Similarly, Avis and Budget develop their own marketing strategies for Canada, including
in respect to representations about Recovery Fees. [n particular, Avis and Budget, and not the

U.S. Respondents, ultimately determine:

(a) whether Recovery Fees are included in representations promoting their car rental

services, and if so, which ones;

(b) the format and manner of presenting Recovery Fees to consumers; and

(c) the method of representing prices for car rental and ancillary services to

consumers.

27. There is no basis upon which to found this proceeding as against the U.S. Respondents
under sections 74.01(a), 74.011(1), 74.011(2), and 74.05 of the Act. The U.S. Respondents are

distinct entities from Avis and Budget, and do not supply car rental services in Canada. On this
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basis alone, section 74.05 of the Act cannot apply to these Respondents. Furthermore, the U.S.
Respondents do not have control of or direction over the marketing or pricing activities of Avis
and Budget, and were not directly involved in the representations that are the subject of this

Application. Accordingly, there is no basis for this Application as against the U.S. Respondents.

Itemized Pricing

28. Since at least the late 1990s, car rental companies in Canada and the U.S. have priced
their services by combining a variable daily base rate for the vehicle (Base Rate) and the daily
rate for any options and accessories (Options) with Recovery Fees, which are additional fees
and surcharges that are directly linked to taxes, fees, surcharges and expenses paid by car
rental companies to governments, authorities and third parties. Such Recovery Fees have been
routinely charged by Avis and Budget in Canada for over 15 years. Other car rental companies

in Canada have also imposed similar recovery fees over this period.

29. Car rental services are both priced and sold using a Base Rate plus Options plus
Recovery Fee calculation. The Base Rate, selected Options and all applicable Recovery Fees
are itemized and disclosed to consumers of car rental services as components of the estimated

total price for each rental (Itemized Pricing).

30. Itemized Pricing was first employed in the U.S. in response to significant increases in
rental vehicle title and registration fees charged by various U.S. states. Recovery Fees were
implemented to recoup the cost of these fees and to inform consumers of the reason for
increasing prices. The Canadian Respondents adopted ltemized Pricing in Canada shortly after

its implementation in the U.S., in approximately 1998.
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31. The ltemized Pricing model (sometimes referred to as “unbundled pricing”) has been the
subject of significant review by U.S. regulators and legislators. In 1997, the Itemized Pricing
model was subject to a review by both the U.S. Federal Trade Commission and the Car Rental
Task Force of the National Association of Attorneys General. In each case, these experienced
consumer protection authorities took no issue with the practice so long as consumers knew the

estimated total price of the car rental at the time of making a reservation.

32. The purpose and effect of Itemized Pricing is to provide car rental consumers with more
information, not less. Itemized Pricing discloses to consumers the specific daily Base Rate,
Options and Recovery Fees that are incorporated into the price of each rental, information that
consumers would not have if only the total price of the rental was disclosed. Itemized Pricing
also gives consumers more information for the purpose of price-comparison, allowing them to

price-compare on both daily Base Rate and total rental price for a multi-day rental.

33. The fact that most, if not all, car rental companies in Canada use ltemized Pricing
promotes competition. Itemized Pricing effectively separates the underlying fixed and
unavoidable costs that all car rental companies must pay (the Recovery Fees) from the variable
component of the price over which car rental companies have control (the Base Rate). This
allows car rental companies to compete directly on Base Rates, which are set largely based on

market supply and demand conditions, similar to commodity pricing.

Base Rates

34, Pricing on all Avis and Budget car rentals starts with a Base Rate. The Base Rate is the
most significant component of the total rental price, accounting, on average, for over 90% of the
total rental price (before Options and sales taxes) for non-airport locations and over 80% of the

total rental price for airport locations.

10
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35. Base Rates are entirely variable; there is no fixed component to Base Rates. Avis and
Budget set daily Base Rates that are specific to the pick-up location rented from, the type of
vehicle rented and the date of the rental. For example, the Base Rate for a particular vehicle
rented from a particular location for use on a particular day is set separately from, and may be
different than, the Base Rate for the same vehicle rented from the same location for use on the

following day.

36. Base Rates are set based on a number of factors. In setting Base Rates, Avis and
Budget expend substantial resources collecting and analyzing relevant data. The information

and data collected and analyzed includes, but is not limited to:

(a) competitor Base Rate data collected online;

(b) current and projected inventory of each vehicle type at each Avis and Budget

location;

(c) seasonal variations in demand for each location; and

(d) location-specific events such as major conferences or sporting events.

37. All of this data is fed into a mainframe computer where it is analyzed and used to set
Base Rates in real time. Avis' and Budget's Base Rates are constantly updated and revised as
data is collected and analyzed. The Respondents make (on average) over [CONFIDENTIAL]

changes to their Base Rates every day.

Recovery Fees
38. In addition to Base Rates, Recovery Fees are charged by all major car rental companies

in Canada to recoup costs associated with mandatory fees and taxes imposed by government

1"
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and third party agencies. To remain competitive, both Avis and Budget also charge Recovery
Fees. Contrary to the Commissioner’'s assertions, the Recovery Fees are not retained by Avis
and Budget for profit; rather, they are cost-based and representative of amounts that are paid to

other entities.

39. Unlike Base Rates, Recovery Fees are primarily fixed. As some of the mandatory taxes
and fees which the Recovery Fees are designed to recoup vary by region or location, the
specific Recovery Fees also vary by region and location. However, Recovery Fees do not vary
by rental date nor, with the exception of the Tire Management Fee (as described below), by
vehicle type. With the exception of Concession Recovery Fees (as described below), all

Recovery Fees are charged as a fixed amount, either per rental transaction or per rental day.

40. Each of the Recovery Fees charged by Avis and Budget is described in further detail

below.

Concession Recovery Fee

41. When applicable, concession recovery fees (CRF) are charged to consumers to recover
the concession fees that Avis and Budget are required to pay under their concession
agreements with various airport authorities. Both Avis and Budget have charged CRFs at their

airport locations since before March 2009.

42. Avis refers to the CRF as "Concession Recovery Fee”, and applies it at its 39 airport
locations throughout Canada. Budget refers to the CRF as “Concession Recovery” and applies
it at its 29 airport locations throughout Canada. In some airport locations Avis and Budget are
required by the airport authority to refer to the CRF as a “Premium Location Surcharge” in their

rental agreements and in communications with consumers.

12
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43.  Airport authorities unilaterally determine the concession rate that will be paid by all car
rental companies operating at each airport. The applicable concession rate varies by airport and
applies as a percentage of each car rental company’s gross revenues generated at that airport
location. The airports charge a concession fee ranging from 3.25-17.83%, with the majority
charging a concession fee in the in the range of 10-14%. The Canadian Respondents remit the

CREF in its entirety to the relevant airport authorities.

Customer Facility Charge

44, From time to time when required by airport authorities, Avis and Budget impose a
customer facility charge (CFC). The rate for the CFC is determined and imposed unilaterally by
airport authorities and is used to pay down their indebtedness on bonds used to construct new,
or fund improvements to existing, car rental facilities in the airport. CFCs are imposed by airport
authorities on either a per transaction or per rental day basis and range between $4 and $6 per

transaction or between $0.35 and $6 per rental day.

45, Avis refers to the CFC as a “Customer Facility Charge” and Budget refers to it as a
“Customer Facility” fee. Currently, the CFC only applies at Avis’ and Budget's airport locations in

Deer Lake, Charlottetown, Montreal, Calgary, Fort McMurray and Abbotsford.

46. Airport authorities require Avis and Budget to collect the CFC from their customers and
to remit it directly to the authorities under the terms of their concession agreements. The only
exception is in Calgary, where all car rental companies are permitted to retain $1.00 of each
CFC collected to compensate them for costs associated with moving their airport administrative

offices and service facilities.

13
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47. Although the Canadian Respondents deny making any representation to consumers that
the CFC is a tax, surcharge or fee that governments and authorized agencies require them to
collect from consumers, the CFC is, in fact, precisely such a fee. Accordingly, even if the
Canadian Respondents had made such a representation in relation to the CFC as the

Commissioner alleges, that representation would be true.

Vehicle License Fee

48, Both Avis and Budget have charged a vehicle license fee (VLF) in Canada since before
March 2009. The VLF is the sum of two amounts; an amount charged to consumers to recover
costs that Avis and Budget are required to pay to provincial governments to put their vehicles on
the road; and an amount charged to recover costs associated with the federal Air Conditioner

Excise Tax (A/C Tax) charged on air conditioners installed in motor vehicles.

49. The amounts paid to provincial governments for putting vehicles on the road vary by
province but generally include vehicle title fees, license plate costs and registration fees. The
AI/C Tax is levied on vehicle manufacturers by the federal government, and is in turn directly

passed on to vehicle buyers such as Avis and Budget by the vehicle manufacturers.

50. Avis and Budget refer to the VLF on the Websites and in rental agreements as the
“Vehicle Licence Fee” and, occasionally, as the “Vehicle Licence Fee/AC Excise Tax". Up to
2014, Budget used the abbreviated name “Car Tax" to refer to the VLF (including the A/C Tax)
on its Website due to system and formatting constraints, but has always used the full names of

the VLF and the A/C Tax in its rental agreements.
51. The amount of the VLF charged by Avis and Budget varies by province. On average,

VLF charges are approximately $1.50 per rental day. Through the VLF, each consumer is

14
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allocated a proportionate share of the costs associated with vehicle licensing and the A/C Tax
that Avis and Budget are required to pay to provincial governments and vehicle manufacturers.
The VLF only partially offsets the associated amounts paid by the Canadian Respondents to

these entities.

Energy Recovery Fee

52. Avis and Budget have been charging an energy recovery fee (ERF) since before March
2009 at their locations throughout Canada. Avis refers to the ERF as “Energy Recovery Fee”
and Budget refers to it as “Energy Recovery Fees”. The ERF is charged to consumers to recoup

certain energy-related costs incurred by Avis and Budget.

53. The rate for the ERF is calculated based on a formula that includes various energy-
related costs, such as vehicle energy costs of production, vehicle delivery costs, the costs to
operate shuttle vans, and the cost of fuel and fuel-based supplies. The current rate for the ERF
charged by both Avis and Budget is $0.98 per rental day. The ERF only partially offsets the

associated costs incurred by Avis and Budget.

Parking Surcharge

54. Avis has been charging fees related to parking costs that it incurs at 11 premium
locations throughout Canada since 2009. Avis refers to these parking surcharges as “Parking
Surcharges”. Budget refers to these parking surcharges as “Fees” and charges them at 12 of its

premium locations throughout Canada.

55. The parking surcharges charged by Avis and Budget range from $7 to $12 per rental
transaction. Avis and Budget use these surcharges to partially offset parking costs that third

parties require Avis and Budget to pay at these select locations.
15
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Environmental Fee

56. Avis and Budget have been charging an environment fee (EF) at their Ontario locations
since before March 2009. The EF is charged to consumers to recover the Ontario Eco Fee that
Avis and Budget are required to remit to the Ontario government. The government imposes the
Ontario Eco Fee whenever a product that requires special disposal, such as oil and oil filters, is
consumed. Because Avis and Budget use such products to maintain their fleets, Avis and

Budget are required to pay the Ontario Eco Fee.

57. Avis previously referred to the EF as “Ontario Environmental Fee” and in 2015 changed
it to “Environmental Fee” and Budget previously referred to it as “Ont Environ Fee” and in 2015

changed it to “ENVIRON FEE".

58. Avis and Budget determine the rates of their respective EFs by estimating the total costs
that they will incur under the Ontario Eco Fee in a given year and dividing that amount by the
number of rental days per year. The current rate for the EF charged by both Avis and Budget is
$0.15 per rental day. The EF only partially offsets the amount of the Ontario Eco Fee that Avis

and Budget remit to the Ontario government.

Tire Management Fee

59. Avis and Budget have been charging a “Tire Management Fee” (TMF) at their Quebec
locations since before March 2009. In Quebec, the government mandates that all vehicles use
snow tires. The TMF is a recovery fee charged to recover the costs associated with the

purchase, installation, de-installation, storage and re-installation of these mandatory snow tires.

60. The TMF applies to all vehicles, with non-core vehicles (specialty or premium vehicles,

sport utility vehicles and mini-vans) paying a slightly higher rate than core vehicles (sub-
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compact, compact, intermediate and full-sized vehicles). The current TMF rates charged by both
Budget and Avis are $3.24 per rental day for core vehicles and $4.24 per rental day for non-core
vehicles. The TMF only partially offsets the costs incurred by Avis and Budget in relation to

Quebec’s snow tire law.

PART IV: GROUNDS ON WHICH THE APPLICATION IS OPPOSED

Recovery Fees are Fully Disclosed to Consumers

61. Contrary to the Commissioner's allegations, the Recovery Fees are not hidden from
consumers. The Recovery Fees are fully and repeatedly disclosed to the consumer throughout
the reservation and rental process, typically days before the consumer makes a purchase

decision by entering into a rental agreement.

62. The vast majority of car rentals from Avis and Budget, over 80%, are reserved in
advance. Over 50% of these advance bookings are made indirectly through a third party such
as a travel agent or online travel service. Consumers can make a reservation directly with Avis
or Budget by telephone, through the Avis and Budget Mobile Apps or on the Websites. Similar
to a restaurant reservation, a car rental reservation requires no financial or contractual
commitment from the consumer, who is free to cancel at any time or to simply not show up.
Over [CONFIDENTIAL] of all car rental reservations with Avis and Budget result in

cancellations or no-shows.

63. Over 80% of direct consumer reservations with Avis and Budget are made on the
Websites. Consumers making reservations on the Avis and Budget Websites follow the same

five-step process:
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(a) Step 1 — The consumer enters the desired rental location and rental dates. Any

applicable Promotion Code (as described below) is also entered at this time.

(b) Step 2 — The Website displays a list of available vehicle types for the requested
location and dates and the associated daily Base Rate for each. The consumer is
advised that additional charges will apply. The consumer selects the desired

vehicle type by clicking on it.

(©) Step 3 — The Website displays the Base Rate and all applicable Recovery Fees
plus taxes for the selected vehicle type as well as the total estimated rental price,
which is prominently displayed. The Website also displays a list of available
Options for the selected vehicle (GPS, child car seat, etc.) with the daily rates for
each. The consumer selects any desired Options by selecting them and clicking

‘Continue’ or ‘Next'.

(d) Step 4 — The Website again displays the Base Rate and all applicable Recovery
Fees and adds any Options that have been selected. The total estimated rental
price is updated accordingly and prominently displayed. The consumer can now

confirm the reservation by entering his or her name and email address.

(e) Step 5 — A reservation confirmation page is displayed, again with the Base Rate,
Options, all applicable Recovery Fees, taxes and the estimated total rental price.
At the same time, an automated email message is sent to the consumer
confirming the details of the reservation including the Base Rate, selected

Options, the applicable Recovery Fees and the estimated total rental price.
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64. As detailed above, the Recovery Fees applicable to any car rental are displayed or
disclosed to the consumer at least four times in the online reservation process — on the web

pages displayed at Steps 3, 4 and 5 and in the reservation confirmation email.

65. Reservations made on the Mobile Apps follow a similar process which discloses all

applicable Recovery Fees both within the Mobile Apps and in a reservation confirmation email.

66. These multiple disclosures of the Recovery Fees during the reservation process all
occur well before the consumer has arrived at the rental location and signed a rental agreement.
On average, customers of Avis and Budget reserve their car rentals approximately
[CONFIDENTIAL] in advance of the pick-up date. Further, those customers who show up for
their rentals and do not cancel will be shown all applicable Recovery Fees again on the rental
agreement they must sign to complete their rental purchase. In total, most Avis and Budget
customers will have been advised of the Recovery Fees applicable to their rental on at least five

separate occasions before completing a purchase.

Recovery Fees are Known to the Average Consumer
67. Over [CONFIDENTIAL] of rentals from Budget and Avis are by repeat consumers of
Avis and/or Budget. The percentage of rentals by customers who have rented from any car

rental company is even higher.

68. As an experienced car renter, the average consumer will be aware of Recovery Fees,
which have been widely used by North American car rental companies for at least the last 15

years.
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Base Rate Advertising
69. Price advertising in the Canadian car rental industry is focused on Base Rates.
Accordingly, to the extent that companies in the car rental industry run promotions on price,

those promotions generally apply only to Base Rates (Base Rate Promotions).

70. In order to remain competitive Avis and Budget use Base Rate Promotion advertising,
which is prevalent throughout the industry. At all times, the representations made by Avis and
Budget with respect to such Base Rate Promotions have been consistent with industry practice.
By targeting Base Rates in their pricing promotions, Avis and Budget have always sought to
provide consumers with all the relevant information by advertising on a level playing field with

their competitors so that consumers can make educated purchase decisions based on price.

71. Base Rate advertising is easy for consumers to understand and assess. Contrary to the
Commissioner's position, the Canadian Respondents’ practice of offering fixed Base Rate
Promotions (Fixed Rate) and percentage-off Base Rate Promotions (Percentage-Off) is not
deceptive. Rather, by advertising their promotions in the framework of ltemized Pricing, the
Canadian Respondents provide consumers with a clear reference point for the savings being
offered. The constant, whether a promotion is available or not, is the fact that Recovery Fees

are a separate, and in most cases unchanging, component of the overall price of the car rental.

72. In order to implement Base Rate Promotions across numerous locations and dates, Avis
and Budget create promotional codes (Promotion Codes) that will override the systems that
normally calculate the Base Rate based on actual existing supply and demand conditions. As all
Fixed Rate and Percentage-Off promotions require the use of a Promotion Code, consumers

must use the reservation system and enter or provide the Promotion Code in order to take
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advantage of a Base Rate Promotion. The Promotion Codes also allow the Canadian

Respondents to track precisely how many rentals are generated by each promotion.

73. During the period from March 2009 through to the present, Avis and Budget collectively
ran 26 Fixed Rate promotions, 17 of which appeared only on the Websites. In total, these Fixed
Rate promotions generated [CONFIDENTIAL] rentals. During the same period, Avis and
Budget completed more than [CONFIDENTIAL] rental transactions in Canada. Accordingly, the
rentals generated from these campaigns accounted for approximately 0.05% of Avis' and

Budget's collective rentals during the period.

74. During the period from March 2009 through to the present, Avis and Budget collectively
ran about 49 Percentage-Off promotions, 25 of which appeared only on the Websites or in other
electronic advertising. In total, these Percentage-Off promotions generated approximately
[CONFIDENTIAL] car rentals, accounting for approximately 0.4% of Avis' and Budget's

collective rentals in the relevant period.

Base Rate Promotions Not False or Misleading

75. The Canadian Respondents deny that any of Avis' or Budget's Base Rate Promotion
advertising is false or misleading in a material respect pursuant to section 74.01 of the Act.
Contrary to the Commissioner's allegations, the representations in Avis' and Budget's
advertisements of Base Rate Promotions were true at the time they were made. Consumers
taking advantage of these promotions were able to rent cars at the fixed Base Rate or

discounted Base Rate advertised.
76. At all material times, Avis and Budget disclosed the Recovery Fees in conjunction with

their Base Rate Promotions. In print media advertisements, a traditional disclaimer directs the
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reader to consult terms and conditions where they are notified that additional fees or surcharges
apply. In Website, Mobile App and electronic message advertisements, links are provided which
when clicked or tapped direct the consumer within seconds to terms and conditions and other

information, which make it clear that Recovery Fees are extra.

77. Further, the average consumer of the Canadian Respondents is a repeat customer and
an experienced car renter who knows that the promotions offered in such advertisements apply

to Base Rates, and not to Recovery Fees or Options.

Not Misleading In a Material Respect

78. In the alternative, if Avis’ and Budget's Base Rate Promotion advertisements are false or
misleading (which is denied), they are not false or misleading in a material respect as required
under section 74.01. Even if the average consumer was misled by the initial display of a
particular Base Rate, that misunderstanding is either immediately clarified or corrected in the
reservation process. As discussed above, the total price of the rental, including the Recovery
Fees, is disclosed to the consumer on multiple occasions through that process, prior to
purchase. Accordingly, any initial misleading impression would not be material nor would it

influence the average consumer’s eventual decision to purchase car rental services.

79.  The Canadian Respondents deny the Commissioner's allegations that specific Base
Rate Promotions cited at paragraphs 28-31, 34-35, 38-39, 42-44, 47-48, 51-54, 57-58, 61-64
and 67-72 of the Application are false or misleading in a material respect. The Canadian

Respondents’ responses to these allegations are detailed in Schedule “"A” to this Response.
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Nature of Recovery Fees

Description of Recovery Fees is Not Misleading

80. Contrary to the allegations at paragraphs 22-24, 32-33, 36-37, 40-41, 45-46, 55-56, 59-
60 and 65-66 of the Application, the Canadian Respondents do not misrepresent the Recovery
Fees as taxes, surcharges or fees that they are mandated by governments or other authorized
agencies to collect from consumers. Other than in response to individual customer enquiries,
the Respondents do not generally make any representations as to the purpose of the Recovery

Fees.

81. Representations about the Recovery Fees made by the Canadian Respondents in their
day-to-day communications with consumers are primarily limited to the names and amounts of

the individual Recovery Fees.

82, The names of the Recovery Fees do not in themselves suggest that the Canadian
Respondents are required to collect these fees from consumers. The names of two of the
Recovery Fees, including the Concession Recovery Fee, which accounts for more than half of
the Recovery Fees collected by the Canadian Respondents, contain the word “recovery”,
suggesting they are amounts recovered by the Respondents from consumers, not mandated to

be collected and remitted to an authority.

83. The names of most of the other recovery fees, including Customer Facility Charge,
Vehicle License Fee, Parking Surcharge and Environmental Fee, convey no information
regarding whether or not they are mandated to be collected from consumers and create no

general impression one way or the other.
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84. Even those Recovery Fees that have contained the word “tax” in their names from time
to time do not create the general impression asserted by the Commissioner. The use of the
word “tax” does not, on its own, connote a charge that is mandated to be collected from
consumers. It can equally refer to a tax charged to a seller that is passed on to consumers. At
most, the use of the word “tax” in the names of certain of the Recovery Fees from time to time

was ambiguous, not misleading.

85. In any event, it is not uncommon for businesses to directly pass on to their customers
taxes and other government-imposed fees that those businesses are required to pay. For
example, the Air Conditioner Excise Tax that is incorporated in the Canadian Respondents’
Vehicle Licensing Fee is a federal tax imposed on automobile manufacturers that is passed on
by those manufacturers to Avis and Budget as a separate charge on their automobile
purchases. This same Air Conditioner Excise Tax is also passed on as a separate charge by

automobile dealerships in Canada to purchasers of automobiles.

86. The Commissioner appears to take the extraordinary position in paragraphs 36, 45, 59
and 65 of the Application that even mentioning the Recovery Fees together with, or adjacent to,
provincial or federal sales taxes conveys the general impression that the Recovery Fees are
required to be collected from consumers by the Respondents. The Commissioner maintains this
position even when the sales taxes and Recovery Fees are listed under separate headings or

subheadings.

87. Considered collectively, the Commissioner's allegations amount to an assertion that,
regardless of how they are named, displayed or described, any fees or surcharges that are

additional to the Base Rate and Options necessarily convey the general impression that they
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are taxes or fees that the Canadian Respondents are mandated by governments or other

authorities to collect from consumers. This position is untenable.

Nature of Recovery Fees is Not Material
88. Even if the characterization and method of display of the Recovery Fees conveys a
general impression that is misleading as alleged by the Commissioner, it is not misleading in a

material respect.

89. The total price of a car rental is the same irrespective of the consumer’s understanding
of the rationale for charging Recovery Fees. It is simply immaterial to the average consumer
whether the Recovery Fees are mandated to be collected from consumers or collected from
consumers in order to recoup the costs of mandated charges paid or payable by the Canadian

Respondents.

Section 74.05 Not Contravened

90. The Canadian Respondents’ advertising of Base Rate Promotions does not contravene
section 74.05 of the Act. Both the Fixed Rate advertisements and the Percentage-Off
advertisements promoted Base Rate prices or Base Rate discounts at which the Canadian
Respondents actually sold their services. Any time a consumer supplied the appropriate
advertised Promotion Code, the Canadian Respondents applied the related Fixed Rate or
Percentage-Off adjustment to the Base Rate and provided car rental services at that adjusted

Base Rate.

91. As discussed above, the fact that such Base Rate Promotions advertising related to
Base Rates only was disclosed to consumers through references to additional Recovery Fees,

Options and taxes in printed disclaimers or in clickable links included on the Base Rate
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Promotion advertisements. Further, the average consumer to whom the Base Rate Promotions
were directed was familiar with car rental pricing and knew that these promotions apply to Base

Rates only and that Recovery Fees, Options and taxes were extra.

92. Further, and in the alternative, to the extent any of the Canadian Respondents’ Base
Rate Promotion advertisements could be misinterpreted by consumers as applying to Recovery
Fees, Options and taxes as well as Base Rates, which is not admitted but denied, such
misinterpretation would be immediately corrected as soon as the consumer enters the
Promotion Code and/or starts the reservation process. As discussed above, both the existence
and amount of the Recovery Fees and Options are immediately and repeatedly disclosed to the
consumer through the reservation process. Accordingly, even if one of the Canadian
Respondents’ Base Rate Promotion advertisements is found to be contrary to section 74.05(1),

it is saved by section 74.05(2)(b).

93. As discussed in paragraphs PART lll1:21-PART 11l:23 above, section 74.05 can have no
possible application to the U.S. Respondents because the U.S. Respondents did not supply any

product for sale or rent in Canada during the period in question.

Respondents’ Email Advertising is Not Reviewable Conduct Under Section 74.011

94. The Respondents have not breached subseqtions 74.011(1) or 74.011(2) of the Act. The
Respondents specifically deny that they have sent or caused to be sent any false or misleading
representations in the sender information, subject matter information, or electronic message that

are false or misleading in a material respect.
95. The Percentage-Off advertisements in the electronic messages cited by the

Commissioner promoted discounts off of Base Rates at which the Canadian Respondents
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actually sold their services. The fact that such Percentage-Off advertising related to Base Rates
only was disclosed to consumers by the reference to additional Recovery Fees, Options and

taxes in clickable links included in the electronic messages.

96. Moreover, the average consumer to whom these electronic messages were directed is a
repeat customer of Avis or Budget who is familiar with car rental pricing and knew that the
Percentage-Off promotions applied to Base Rates only and that Recovery Fees, Options and
taxes were extra. Accordingly, the Percentage-Off promotions in the electronic messages were

not misleading.

97. Further, and in the alternative, to the extent any of the Percentage-Off promotions in
these electronic messages created the general impression for consumers receiving these
emails that the discounts applied to Recovery Fees, Options and taxes as well as Base Rates,
which is not admitted but denied, such an incorrect impression would have been quickly
corrected as soon as the consumer clicked on the “Reserve Now” link in the email and started

the reservation process.

98. As discussed above, both the existence and amount of the Recovery Fees and Options
are immediately and repeatedly disclosed to the consumer through the reservation process
before any purchase decision is made. Accordingly, even if one or more of the Percentage-Off
advertisements in the electronic messages sent to consumers by the Respondents was false or
misleading, which is not admitted but denied, it was not false or misleading in a material respect

as it would have had no influence on the average consumer's purchase decision.
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Subsection 74.011(1) is Unconstitutional

99. In the alternative, to the extent the Tribunal finds that the Respondents engaged in
reviewable conduct under subsection 74.011(1) of the Act, the Respondents plead that
subsection 74.011(1) is constitutionally invalid as it places unauthorized and unjustified limits on
their freedom of expression as guaranteed by section 2(b) of the Canadian Charter of Rights
and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(UK), 1982, c 11. Specifically, subsection 74.011(1) places unauthorized and unjustified limits
on freedom of expression in that it applies over-broadly to all false or misleading representations

regardless of whether they are false or misleading in a material respect.

100. The Respondents plead that subsection 74.011(1) should be struck out as it is
unconstitutional. In the alternative, the Respondents plead that a requirement should be read
into subsection 74.011(1) that a false or misleading representation in the subject matter
information of an electronic message must be false or misleading in a material respect to

constitute reviewable conduct.

Administrative Monetary Penalties Not Warranted
101. The Application seeks an order requiring payment of an administrative monetary penalty
in the maximum amount of $10,000,000 by each of Avis, Budget, and the u.s. Respondents.

The Respondents deny that such penalties are warranted in this case.

102. The Respondents have not engaged in reviewable conduct under the Act and therefore

are not liable for administrative monetary penalties.

103. In any event, the Respondents deny each of the alleged aggravating factors on which

the Commissioner relies at paragraph 76 of the Application, and in particular;
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(a) The national presence and size of the Canadian Respondents cannot be relied
upon to order an administrative monetary penalty against the U.S. Respondents,

who are completely absent from the jurisdiction;

(b) The representations are not materially misleading. As such, the fact of their
having been made frequently and over an extended period of time, even if

proven, does not justify an administrative monetary penalty;

(c) To the extent that the representations are found to be misleading, which is

denied, self-correction will completely remedy the conduct.

Reliance on Commissioner's Acquiescence
104. The Respondents have openly charged Recovery Fees and promoted Fixed Rate and
Percentage-Off offers for at least the past 15 years, as have others in the car rental industry in

Canada. Only in 2013 did the Commissioner first raise questions with this practice.

105. The Respondents have structured their pricing practices, and indeed their competitive
approach to the market, with an understanding that these strategies were known to, and not
contested by, the Commissioner. As a result, the Respondents have integrated these practices
into their business models to such an extent that to reverse them will cause hardship to the

Respondents in terms of lost opportunity and loss of competitive advantage.

106. The Commissioner has a statutory duty under section 10 of the Act to conduct an inquiry
whenever he has reason to believe that grounds exist for the making of an order under Part
VII.1 of the Act. Nevertheless, the Commissioner chose not to conduct an inquiry into, or

commence enforcement proceedings regarding, the subject-matter of this application prior to

2013.
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107. The Canadian Respondents have relied on the Commissioner's non-action against them
and any other car rental company that engaged in similar conduct to their detriment. As such,
the Commissioner is estopped from pursuing administrative monetary penalties in respect of the

Canadian Respondents’ past conduct and must be deemed to have waived his rights to do so.

108. In the circumstances, there is no basis upon which the Tribunal should grant an order
requiring the Respondents to pay any administrative monetary penalties, let alone the maximum

allowable penalties totalling $30 million.

Consumers Have Suffered No Loss

109. The Respondents reject the Commissioner's request that the Respondents reimburse
current and former customers as set out at paragraph 1(e) of the Application. Customers of Avis
and Budget have suffered no loss. They received the services and products they sought at
prices that they understood and agreed to pay. Accordingly, there is no reimbursement to be

made.

PART V: RELIEF SOUGHT
110. The Respondents request that the Competition Tribunal dismiss the Commissioner’s

application with costs to the Respondents.

DATED at Toronto, this 29th day of June, 2015

D. Michael Brown

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84

Toronto, Ontario M5J 274
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Tel: 416.216.3962

Kevin Ackhurst LSUC#:41806E
Tel: 416.216.3993

Christine Kilby LSUC #:54323C
Tel: 416.216.1921

Fax: 416.216.3930

Lawyers for the Respondents

DEPARTMENT OF JUSTICE CANADA
Competition Bureau Legal Services
Place du Portage, Phase 1

50 Victoria Street, 22nd Floor

Gatineau, Quebec K1A OC9

Derek Leschinsky
Tel: 819.956.2842
Antonio Di Domenico
Tel: 819.997.2837
Fax: 819.953.9267

Lawyers for the Commissioner of Competition

THE REGISTRAR

Competition Tribunal

Thomas D'Arcy McGee Building
90 Sparks Street, Suite 600
Ottawa, Ontario K1P 5B4
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SCHEDULE “A”
RESPONSES TO SPECIFIC ADVERTISEMENTS CITED BY THE COMMISSIONER

Examples of Avis' Advertisements Are Not Misleading

No False or Misleading Newspaper Ads

1. Contrary to the allegations at paragraphs 28-29 of the Application, the Avis
advertisements appearing in the Toronto Metro Newspaper on or about March 8, March 22 and

April 5, 2011 are not false or misleading in a material respect.

2. It is true that it was possible for a consumer to obtain a 2-day weekend rental "starting at
$55" or to obtain additional days "from $21" per day because the Base Rates of applicable
vehicles started at those prices. Additional fees were not hidden in the reservation process: the
advertisement neither states nor implies that the consumer does not need to pay taxes or
Recovery Fees. To the contrary, as is apparent in the example provided at paragraph 28 of the
Application, the advertisement directs the reader to visit “Avis.ca/metro” and clearly states that

"Terms & Conditions apply”.
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3. As an example, when a user clicks the “Terms & Conditions” link appearing in a
promotion on Avis.ca, a pop-up message immediately appears so that the user is made aware

of the Recovery Fees that will apply to the promotion:

Take $25 olf a weekly rental -~

Vs Ofing Dedads -

Terms & Conditions | | MAXE A RESERVATION

» Coupon vakd on a compact {group B} and above veliicle. excluding the
Signature Series (group X)

« Doflars off applies to the tme and mileage changes only on a minimum five
masimum 28 consecutve-day weekly rental pe
A Saturday mght keep is required
Fuet charges are extra

 Inthe US . taxes concession recovery fees, vehicle fcense recovery fee and
customer faciity charges may apply and are sxtra
e Ee S a AT L 52

{n Canada, ali taxes {inchiding AY Gonditioning Excise Tax), f2es (includmng
Vehicle License Recovery Fee). and opllonal dems (such as LDW) are
addiional

« An advance reservation is required May not be used in conjunction with any
oliter coupon, promuotion 6r offer

= Coupons cannot be transfeirsd, soid and we reserve the right fo change terms
anytime at our sole discretion

« Coupon vald al participating Avis Jocations i the U S., Puerto Rco, U S Virgin
Islands and Canada Offer subject to vehicie avaiablity al time of reservation
and may not be avaiable on some rates ai some times

» Dollars off coupons presented/entered during reservation are calkculated at tima

of reservation

Renter must meef Avis age, driver and credit requirements.

Minimum age may vary by jocation

An additional daily surcharge may apply for renters under 25 years old

Renlal must begin by 8/30/15

-

4. The average consumer of car rental services would have known that the advertised

rates only applied to Avis' Base Rates and/or that Recovery Fees would apply.

5. In order to take advantage of this promotion, the consumer would be required to enter a
Promotion Code and complete the reservation process. Both the existence and amount of the
Recovery Fees and Options are immediately and repeatedly disclosed to the consumer through
the reservation process before any purchase decision is made. Accordingly, even if this
promotion was false or misleading, which is not admitted but denied, it was not false or

misleading in a material respect.

6. These advertisements appeared three times over a period of 28 days and generated a

total of [CONFIDENTIAL] rentals for Avis.
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No False or Misleading Promotional Flyers
7. Contrary to the allegations at paragraphs 30-31 of the Application, the promotional, non-
addressed Avis postcard mailed in Edmonton on or about September 1, 2009 is not false or

misleading in a material respect.

8. It is true that it was possible for a consumer to rent a car "starting from $14.99" per
weekend day because the Base Rates of applicable vehicles started at those prices. Additional
fees were not hidden in the reservation process: the postcard neither states nor implies that the
consumer does not need to pay taxes or Recovery Fees. To the contrary, the reader is directed
to the reverse side of the postcard to review the Terms and Conditions listed, which disclose

applicable additional charges.

9. The average consumer of car rental services would have known that the advertised
rates applied to Avis' Base Rates and/or that Recovery Fees would apply. In order to take
advantage of this promotion, the consumer would be required to enter a Promotion Code and
complete the reservation process. Both the existence and amount of the Recovery Fees and
Options are immediately and repeatedly disclosed to the consumer through the reservation
process before any purchase decision is made. Accordingly, even if this promotion was false or
misleading, which is not admitted but denied, it was not false or misleading in a material

respect.

10. The postcard promotion was mailed only once and generated a total of

[CONFIDENTIAL] rentals for Avis.

No False or Misleading Website Representations
1. Contrary to the allegations at paragraphs 34-35 of the Application, Avis' representations

on its Website on or around June 5, 2012 are not false or misleading in a material respect.
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12. As represented, it is true that it was possible for a consumer to rent a vehicle for $19.99
per weekend day because that price was the Base Rate for applicable vehicles. It is also true
that it was possible for a consumer to obtain a weekly or weekend rental for 35% off of the Base
Rate of an applicable vehicle. Additional fees were not hidden in the reservation process. The
Fixed Rate advertisement neither states nor implies that the consumer does not need to pay
taxes or Recovery Fees. In addition, the 35% off offer neither states nor implies that the 35%
discount is applicable to taxes or Recovery Fees. To the contrary, each advertisement directs

the visitor to two web links: "View Offer Details" and "Terms & Conditions".

13. The example of Avis' Website representations provided at paragraph 34 of the
Application is incomplete because it does not include excerpts from these two web links, which
form a part of the representations. The complete Website representations detail the additional
charges that may apply to each offer. Absent the complete representations, the Commissioner's

example is out of context.
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Had the Commissioner included screenshots of the two web links, it would have been

apparent that the consumer would have been made fully aware of all of the additional charges

that would have applied. For example, when a consumer clicks on “View Offer Details” on

promotions appearing on the Website, the following information is displayed:

TERMS AND CONDITIONS

15.

« Upio

. Tz'x:; :m.:gnlcn,m:avuy focs, vehicle icense recovery fee and cuslomer facliey charges may apply and are exira.
e : o Py e o i

« Pieatse menSon AWD DO27200 10 take advantage of thus offer; Offer & avadabie fos U S and Canadian sesidents only fof remakb o partopabing locatons n the U.S and

= Offer may not be vsed in contmetion wih any ther AWD rumber, promaticn of offet

- A Sxturdsy oigh! kecp and an advance reservaion may be veqwed

+ Drmcount vald on renlah checked oul rd iatas thad 06015

= Offer s subpect to vehicls avatablly al the Gme of rental and may nol be avalable on some rates at some bmes, mcluding some ondne rafes at Avis com
» Car rental return restricons may appy Ofer subject to change wlhoul notice

« Holiday and other blackou! perisets may apply

. Rmmlmk&mmuw:lmmq&m

» Mingrum age may vary by lecation

+ An addienal dady suitharge may apply for remiers under 25 years old

Mers - The savings of upto ll)&lr:pluwmh leoure kicmiivy rates only and & agpicabla ondy 10 the tree and milsage charges ef the rental

Canada

Similarly, when a consumer clicks on a link to “Terms & Conditions” in relation to

promotions appearing on the Website, a pop-up window discloses all additional surcharges and

Recovery Fees:

Helax and save up to 38% off -

Hreg Uddormagan

Terms & Conditions MAKE A RESERVATION

= Upto 35% discount i valid on réntals between September 2, 2014 — June 30,
2015,

» e e

Offer vahd at participating Canadian arpot! and off-alrport focations

Offes vaiid on all car classes excluding Signature Series (Group X)

Vehicles and rates are subject Io avallabity

Hobday and other blackoul penads may appiy

Vehicle must be returned o rental focation

Rates aer non-discountable and cannst be comiEned with any othar colipon
4 rate o1 pfametional offer,

- Rates are quoted in Canadian dollars
. Renter must meat Avis age drver and credil requirements
. Minmum age is 25 bul may vary by location An addibonal dally surcharge may

apply for reniers under 25 years of age

Ty e Do G e
+ Ptease mention AWB # HB55100 ln,lalre advaniage of this offer

Al taxes (}tc)udha; Alr Gonditionng Excise Tax), fees (includng Vebicle
License Recovery Fee), surcharges and opbonal tems (such as LDW) are
additional
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16. Regardless of the Commissioner's out of context excerpts, it is clear that no additional
fees were hidden in the reservation process. As shown in the example provided at paragraph 36
of the Application, after clicking on the promotion, within seconds of selecting his or her vehicle
of choice, the consumer is taken to a screen where the "Estimated Total", including all

applicable taxes and Recovery Fees, is displayed in a summary box.

17. The average consumer of car rental services would have known that the rates
advertised on Avis' homepage applied only to Base Rates and/or that Recovery Fees would
apply. In order to take advantage of this promotion, the consumer would be required to enter a
Promotion Code and complete the reservation process. Both the existence and amount of the
Recovery Fees and Options are immediately and repeatedly disclosed to the consumer through
the reservation process before any purchase decision is made. Accordingly, even if this
promotion was false or misleading, which is not admitted but denied, it was not false or

misleading in a material respect.

18. The $19.99 per weekend day promotion appeared on Avis.ca from March 19, 2012
through June 30, 2012 and generated a total of [CONFIDENTIAL] rentals for Avis. The 35% off
promotion appeared on Avis.ca from January to July 15, 2012 and from August 19 to December

31, 2012.

No False or Misleading Representations on Options

19. Contrary to the allegations at paragraphs 38-39 and 42 of the Application, Avis'
representations on its Website regarding the rental of a GPS Navigation Unit and/or additional
protections/coverages were not false or misleading in a material respect. As represented, it is
true that it was possible for a consumer to obtain a GPS Navigation unit for $14.95 per day and
additional protections/coverages for the prices listed on Avis' Website because these were the

rental prices of these Options.
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20. Additional fees were not hidden in the reservation process: there is no suggestion on the
Website that the customer does not need to pay taxes or Recovery Fees in relation to these
Options. The only Recovery Fee payable on Options such as GPS devices or car seats is the
CRF, which is only payable if the customer is renting at one of Avis’ 39 airport locations.
Renters using any of Avis’ other 162 locations would pay no Recovery Fee on selected Options.
The CRF, which applies as a percentage of the total rental amount, applies because Avis and
Budget must pay fees to the airport authority based on all concessionable revenues, and the
rental income generated from the rental of Options such as GPS devices or car seats is
considered concessionable revenue under the terms of the airport concession agreements. As
with all aspects of the reservation process, applicable taxes and Recovery Fees are updated in
real time in the "Estimated Total" summary box as soon as a GPS device or additional
protections/coverages are selected so that the customer is fully aware of the estimated cost of

the rental; there are no hidden fees.

21. The average consumer of car rental services would have known that the representations
related to the Options only related to the rental price of those Options and/or that Recovery

Fees would apply.

No False or Misleading Mobile App Representations
22. Contrary to the allegations at paragraphs 43-44 of the Application, Avis' representations
in its Mobile App on or around December 3, 2012 are not false or misleading in a material

respect.

23. As represented, it is true that it was possible for a consumer to obtain a rental "from
$57.99" because the Base Rates of small to full size vehicles started at that price. Additional
fees were not hidden in the reservation process: the representation neither states nor implies
that the consumer does not need to pay taxes or Recovery Fees.

7
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24. Furthermore, the examples of Avis' Mobile App provided at paragraphs 43 and 45 of the
Application are incomplete because they do not display the “Car Rental Estimate” bar, which
forms a part of the representation and, when tapped, shows the full details of the Base Rate and
additional charges. Absent the complete representation, the Commissioner's example is

presented out of context.

25. Had the Commissioner included a screen shot of the “"Car Rental Estimate” bar, it would
have been apparent that the consumer would have been made fully aware of all of the
additional charges that would have applied. For example, when a user clicks on this feature in

Avis’ Mobile App, all of the details of the Recovery Fees are available with one simple click:

TELLS = oY .

£ HOME NEW RESERVATION

v CAR RENTAL ESTIMATE 70.49 cap
CAR BASE ~ 80.00 can
Dalty Rate 60.00 can
Inchuded Kilomelers: Unkmite

EQUIPMENT & SERVICES

PROTECTIONS & COVERAGES

DISCOUNTS

FEES

Energy Recovory Foe 0.98 cao
Environmental Foe 0.15cap
Other Fees 1.25 can

26. The average consumer using the Mobile App would know that the rates appearing at the
top of the screen in the Mobile App only apply to Avis' Base Rates and/or that Recovery Fees
would apply. Both the existence and amount of the Recovery Fees and Options are immediately
and repeatedly disclosed to the consumer through the reservation process before any purchase
decision is made. Accordingly, even if this promotion was false or misleading, which is not

admitted but denied, it was not false or misleading in a material respect.
8
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No False or Misleading Oral Representations
27. Contrary to the allegations at paragraphs 47-48 of the Application, Avis' representations
in its on-hold call scripts that were used in June 2011 are not materially false or misleading. Avis

played this on-hold call script in its locations across Canada, excluding Winnipeg, Manitoba and

Ottawa, Ontario.

28. As represented, it is true that it was possible for a consumer to rent a Fiat 500 "from $55
per day"” because the Base Rate for the Fiat 500 was that price. Additional fees were not hidden
in the reservation process: the call script neither states nor implies that the consumer does not
need to pay taxes or Recovery Fees. To the contrary, the listener was prompted to visit Avis.ca
or speak to an Avis representative for more details. Avis customer service representatives are
trained to advise callers of the applicable Base Rate and total rental fees including taxes and

Recovery Fees.

29. The average consumer of car rental services would have known that the rate in the call
script only applied to Avis' Base Rate for the Fiat 500 and/or that Recovery Fees would apply. In
order to take advantage of this promotion, the consumer would be required either to speak with
an Avis representative or visit the Website and enter a Promotion Code and complete the
reservation process. Both the existence and amount of the Recovery Fees and Options are
immediately and repeatedly disclosed to the consumer through the reservation process before
any purchase decision is made. Accordingly, even if this promotion was false or misleading,

which is not admitted but denied, it was not false or misleading in a material respect.

30. This promotion in the on-hold call script aired from May 2011 to December 2011 and

generated a total of [CONFIDENTIAL] rentals.
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Percentage-Off Advertisements in Avis’ Electronic Messages
31. Contrary to the allegations at paragraphs 51-52 of the Application, Avis' electronic
message offering up to 25% off a weekend rental on or around August 26, 2014 is not false or

misleading in a material respect.

32. It is true that it was possible for a consumer to save 25% off a weekend rental because
the Base Rate of the applicable vehicle was reduced by that percentage. Additional fees were
not hidden in the reservation process: the offer neither states nor implies that the 25% discount
is applicable to taxes or Recovery Fees. To the contrary, the offer included a disclaimer for the

consumer to "See below for terms and conditions".

33. The example of Avis' email representation provided at paragraph 51 of the Application is
incomplete because it does not include the terms and conditions which were listed below. These
terms and conditions formed a part of the representation and detailed the additional charges
that applied to the offer. Absent the complete representation, the Commissioner's example is

out of context.

34. Had the Commissioner included the entire screenshot of the email and the below terms
and conditions, it would have been apparent that the consumer would have been made fully
aware that the 25% off offer applied to Base Rates only, and not to any Recovery Fees.
Regardless of the Commissioner's out of context excerpts, it is clear that no additional fees were
hidden in the reservation process. As shown in the example provided at paragraph 51 of the
Application, the promotion included a “Reserve Now” link. Once the “Reserve Now” link was

clicked, the consumer would have been brought into the online reservation process.

35. In order to take advantage of this promotion, the consumer would be required to enter a
Promotion Code and complete the reservation process. Both the existence and amount of the

Recovery Fees and Options are immediately and repeatedly disclosed to the consumer through
10
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the reservation process before any purchase decision is made. Accordingly, even if this
promotion was false or misleading, which is not admitted but denied, it was not false or

misleading in a material respect.

Examples of Budget’s Advertisements Are Not Misleading

No False or Misleading Newspaper Ads

36. Contrary to the allegations at paragraphs 53-54 of the Application, the Budget
advertisements appearing in the Toronto Metro Newspaper in or around April and May 2013 are

not false or misleading in a material respect.

37. As represented, it is true that it was possible for a consumer to obtain a rental for $19.95
per weekend day because the Base Rate of sub-compact vehicles started at that price.
Additional fees were not hidden in the reservation process: the advertisement neither states nor
implies that the consumer does not need to pay taxes or Recovery Fees. To the contrary, the
advertised price contains an asterisk which directs the reader to the terms and conditions that

disclose applicable taxes and Recovery Fees.

38. The average consumer of car rental services would have known that the advertised
rates only applied to Avis' Base Rates and/or that Recovery Fees would apply. In order to take
advantage of this promotion, the consumer would be required to enter a Promotion Code and
complete the reservation process. Both the existence and amount of the Recovery Fees and
Options are immediately and repeatedly disclosed to the consumer through the reservation
process before any purchase decision is made. Accordingly, even if this promotion was false or
misleading, which is not admitted but denied, it was not false or misleading in a material

respect.
39. These advertisements appeared eight times in Toronto Metro Newspaper between April

18 and June 30, 2013, in conjunction with a wider campaign consisting of other print
11
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advertisements, digital spots at Union Station and online advertisements on Budget.ca,

Facebook and Twitter. This campaign generated a total of [CONFIDENTIAL] rentals for Budget.

No False or Misleading Website Representations
40. Contrary to the allegations at paragraphs 57-58 of the Application, Budget's

representations on its Website on or around April 25, 2012 are not false or misleading in a

material respect.

41. As represented, it is true that it was possible for a consumer to rent a vehicle for $19 per
weekend day or a midsize vehicle for $149 per week because those prices were the Base Rates
for the applicable vehicles. It is also true that it was possible for a consumer to save up to 35%
on a car rental because the Base Rate would have been reduced by that amount. Additional
fees were not hidden in the reservation process. The Fixed Rate advertisement neither states
nor implies that the consumer does not need to pay taxes or Recovery Fees. In addition, the
Percentage-Off offer neither states nor implies that the 35% discount is applicable to taxes or

Recovery Fees. To the contrary, each advertisement directs the visitor to "learn more" via a web

link.

42. The example of Budget's Website representations provided at paragraph 57 of the
Application is incomplete because it does not include excerpts from these web links, which form
a part of the representation. The complete Website representation details the additional charges

that may apply to each offer. Absent the complete representation, the Commissioner's example

is out of context.

43, Had the Commissioner included screenshots of these “learn more” web links, it would
have been apparent that the consumer would have been made fully aware of all of the
additional charges that would have applied. For example, when a consumer clicks the “learn

more” link appearing in promotions on Budget.ca, the following information is displayed:
12
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Terms and Conditicns:

= Coupon vaid on all cars exciuding the Signature Senes (group X

= Dollars off appies io the tme and misage charges cnly on 3 five 8 -day weekly rental period

= A Saturday night keep is required. Fuel charges are extia

« Inthe US, taxes concession recovery fees, vehicls icense recovery fee and customsi facidy charges may apply and are extra

In Canada, altaxes (including Ar Conditoning Excise Tax), fees (including Vehicte License Recovery Fee), and optional Rems (such as LDW) I

are addtional

. Ma/ notl be used n coﬂpncﬂon \mh any othef :oupcn promohon or offer

« Coupons cannot be lransferred :old and we reserve the right to cha?e terms anylime al our sole discretion

« Coupon vaid at nada, Puerto Rico, and U SVign Islands

» Offer subject 1o vehicle avahncr. ai time ofreservabon and may ot be avaiable on some rates at some times

= Dollars of oupons presented/entered during reservation are calculated al tme cf reservation Renter must meet Budget age, driver and credi
requlem

« Mnimum age may vary by location

« An additonal daiy surchame may appé for renters under 25 years old

« Renial must begin by 8/30/15.

44. The average consumer of car rental services would have known that the rates
advertised on Budget's homepage applied only to Base Rates and/or that Recovery Fees would
apply. In order to take advantage of this promotion, the consumer would be required to enter a
Promotion Code and complete the reservation process. Both the existence and amount of the
Recovery Fees and Options are immediately and repeatedly disclosed to the consumer through
the reservation process before any purchase decision is made. Accordingly, even if this
promotion was false or misleading, which is not admitted but denied, it was not false or

misleading in a material respect.

45, The 35% off promotion appeared on Budget.ca until July 15, 2012 and from August 19 to

December 31, 2012, generating a total of [CONFIDENTIAL] rentals.

No False or Misleading Representations on Options

46. Contrary to the allegations at paragraphs 61 and 62 of the Application, Budget's
representations on its Website regarding various rental Options were not false or misleading in
a material respect. As represented, it is true that it was possible for a consumer to obtain a GPS
Navigation unit for $14.95 per day, a child safety seat for $13, a loss damage waiver for $25.95
per day, personal accident insurance for $7.99 per day and/or roadside safety assistance for

$6.99 because these were the actual rental prices for these Options.

47. Additional fees were not hidden in the reservation process of offering these Options:

there is no suggestion on the Website that the customer does not need to pay taxes or
13
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Recovery Fees in relation to these Options. As noted above with respect to Avis’ rental Options,
the only Recovery Fee payable on the Options offered by Budget is the CRF, which is only
payable if the customer is renting at one of Budget's 29 airport locations. A Budget customer
renting at any of its other 267 locations would not pay any Recovery Fees on any selected
Options. As with all aspects of the reservation process, the applicable taxes and Recovery Fees
are updated in real time in the "rental summary" box as soon as an Option is selected so that

the customer is fully aware of the estimated cost of the rental; there are no hidden fees.

48, The average consumer of car rental services would have known that the representations
related to the Options only related to the rental price of those Options and/or that additional

surcharges would apply.

No False or Misleading Mobile App Representations
49. Contrary to the allegations at paragraphs 63-64 of the Application, Budget's
representations in its Mobile App on or around June 10, 2014 are not false or misleading in a

material respect.

50. As represented, it is true that it was possible for a consumer to rent a car "from $50.00"
because the Base Rates for small to full size vehicles started at that price. Additional fees were
not hidden in the reservation process: the representation neither states nor implies that the
consumer does not need to pay taxes or Recovery Fees. To the contrary, prior to making the
reservation, the consumer is shown the applicable Recovery Fees and taxes that apply and has

the choice of whether or not to continue.

51. Furthermore, as shown in the example of Budget's Mobile App provided at paragraph 65
of the Application, all of the details of the Base Rate, Recovery Fees and taxes are accessible
to the user with a simple tap of the “Car Rental Estimate” bar, which forms a part of the

representation. Therefore, the average consumer of car rental services would know that the
14
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rates appearing at the top of the screen in the Mobile App only apply to Budget's Base Rates

and/or that Recovery Fees would apply.

No False or Misleading Representations about Options on the Mobile App

52. Contrary to the allegations at paragraphs ‘67-68 of the Application, Budget's
representations at Step 5 of its Mobile App regarding various Options are not false or
misleading in a material respect. As represented, it is true that it was possible for a consumer to
obtain a GPS Navigation unit for $14.95 per day, or a child safety seat for $13, because these

were the actual rental prices for these Opfions.

53. Additional fees were not hidden in the reservation process of offering these Options:
there is no suggestion in the Mobile App that the customer does not need to pay taxes or
Recovery Fees in relation to these Options. As mentioned above, the only Recovery Fee
applicable to such optional products is the CRF, which is only payable if the consumer is renting
at an airport location. Any applicable taxes and Recovery Fees are updated in real time in the
"Estimated Total" appearing at the bottom of the mobile screen as soon as an Option is

selected.

54. The average consumer using the Mobile App would have known that the representations
on the Mobile App in relation to the Options only related to the rental price of those Options
and/or that Recovery Fees would apply. Both the existence and amount of the Recovery Fees
and Options are immediately and repeatedly disclosed to the consumer through the reservation
process before any purchase decision is made. Accordingly, even if this representation was
false or misleading, which is not admitted but denied, it was not false or misleading in a material

respect.

15
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No False or Misleading Television Commercial
55. Contrary to the allegations at paragraphs 69-70 of the Application, the Budget television
commercials which aired in or around March and April 2012 are not false or misleading in a

material respect.

56. It is true that is was possible for a consumer to rent a car for $19 per weekend day
because that price was the Base Rate for the applicable vehicles. Additional fees were not
hidden in the reservation process: the advertisement neither states nor implies that the
consumer does not need to pay taxes or Recovery Fees. Furthermore, the consumer was
directed to Budget.ca, where on the landing page he or she is shown the terms and conditions,

which state the applicable taxes and Recovery Fees will apply.

57. The average consumer of car rental services would have known that the price in the
commercial only related to the Base Rate and/or that Recovery Fees would apply. In order to
take advantage of this promotion, the consumer would be required to enter a Promotion Code
and complete the reservation process. Both the existence and amount of the Recovery Fees are
immediately and repeatedly disclosed to the consumer through the reservation process before
any purchase decision is made. Accordingly, even if this promotion was false or misleading,

which is not admitted but denied, it was not false or misleading in a material respect.

58. The commercial aired on different Canadian television channels during a four-week

period, generating a total of [CONFIDENTIAL] rentals for Budget.

No False or Misleading Oral Representations
59. Contrary to the allegations at paragraphs 71-72 of the Application, Budget's
representations in its on-hold call scripts during June 2011 are not materially false or

misleading. Budget played this on-hold call script in its locations across Canada.

16
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60. As represented, it is true that it was possible for a consumer to rent a Chrysler 300 for
$57 per day because the Base Rate for the Chrysler 300 was that price. Additional fees were
not hidden in the reservation process: the call script neither states nor implies that the consumer
does not need to pay taxes or Recovery Fees. To the contrary, the listener was prompted to ask
a Budget representative for more details. Budget customer service representatives are trained
to advise callers of the applicable Base Rate and total rental fees including taxes and Recovery

Fees.

61. The average consumer of car rental services would have known that the rate in the call-
script only applied to Budget's Base Rate for the Chrysler 300 and/or that Recovery Fees would
apply. In order to take advantage of this promotion, the consumer would be required to enter a
Promotion Code and complete the reservation process. Both the existence and amount of the
Recovery Fees and Options are immediately and repeatedly disclosed to the consumer through
the reservation process before any purchase decision is made. Accordingly, even if this
promotion was false or misleading, which is not admitted but denied, it was not false or

misleading in a material respect.

62. This on-hold call script generated a total of [CONFIDENTIAL] rentals for Budget.

17
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OTTAWA, ONT. P THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and
IN THE MATTER OF an application for orders pursuant to section 74.1 of the

Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections
74.05 and 74.011 of the Competition Act.

BETWEEN:
THE COMMISSIONER OF COMPETITION
Applicant
-and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

REPLY

A. Overview

1. The Commissioner of Competition (the “Commissioner”) repeats and relies
upon the allegations in his Amended Notice of Application, and except as
hereinafter expressly admitted, denies the allegations in the Response. Unless
otherwise indicated, defined terms in this Reply have the meaning ascribed to
them in the Amended Notice of Application.

2. Contrary to the allegation in paragraph 1 of the Response, the Commissioner’s
application is not focused on the practice of charging fees and surcharges to

consumers who rent passenger vehicles and associated products. The
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Commissioner's application is focused on the false or misleading representations
the Respondents have made, and continue to make, to promote their passenger
vehicles and associated products, as set out in the Commissioner's Amended
Notice of Application.

Practices and Acts the Respondents Do Not Dispute

The Respondents do not dispute many allegations in the Amended Notice of
Application. In particular, the Respondents do not dispute that they (or Aviscar
Inc. and Budgetcar Inc.):

a. exclude Non-Optional Fees from representations they make to consumers
to promote their passenger vehicles and associated products;

b. can but choose not to make representations to consumers that contain
the total amount consumers will pay to rent a passenger vehicle or
associated products;

c. display unattainably low prices, and that these unattainably low prices are
the first or only prices a consumer sees when encountering promotional
materials for the Avis and Budget brands of rental vehicles and associated
equipment (see e.g., paragraphs 1, 5, 6, 63(b) and 78 of the Response);

d. exclude the Non-Optional Fees from representations about the price
consumers must pay to rent the Avis and Budget brands of rental vehicles
and associated products, which the Respondents acknowledge “vary by
region and location” (see e.g., paragraph 39 and also paragraphs 42, 43,
44, 49, 54, 56 and 59 of the Response);

e. do not apply represented discounts to the total price a consumer must pay
to rent the Avis and Budget brands of rental vehicles and associated
products (see e.g., paragraphs 75, 76, 91 and 95 of the Response);
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f. choose to impose their Non-Optional Fees on consumers to recoup part
of their own cost of doing business (see e.g., paragraphs 38, 41, 48, 52,
55, 56 and 59 of the Response); and

g. choose the names they use to describe their Non-Optional Fees,
including “Car tax”, “AC Excise Tax”, “surtaxe stationnement’, “surtaxe
emplacement de prestige” and “taxe environnementale de I'Ontario” (see

e.g., paragraphs 48, 50 and 57 of the Response).

4. Further and notwithstanding the denials contained in paragraphs 4 and 21 to 27
of the Response, the Parent Companies cannot dispute that they (or ABC
Rental):

a. make representations to consumers in Canada about the prices of rental
vehicles and associated products outside Canada (e.g., for locations in the
United States) that exclude the same or similar Non-Optional Fees in a
same or similar manner as is done with respect to Non-Optional Fees
charged in Canada; and

b. supply rental vehicles and associated products to Canadian consumers
who travel to locations outside Canada (e.g., to locations in the United
States).

5. Further, and contrary to their denials in paragraphs 5, 7, 10, 11 and 89 of the
Response that excluding Non-Optional Fees from price and discount
representations influences consumer behaviour, the Respondents acknowledge
elsewhere in their Response that this same practice confers a competitive
advantage to parties adopting it, that maintaining these practices are necessary
“[tjo remain competitive” and that “to reverse them will cause hardship to the
Respondents in terms of lost opportunity and loss of competitive advantage” (see
paragraphs 38, 70 and 105 of the Response). As such, the Respondents have
acknowledged — through the pleas in paragraphs 38, 70 and 105 of the
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Response — that excluding Non-Optional Fees from their representations does

indeed affect consumer behaviour, and their own belief that this is the case.

In addition, and as set out in paragraphs 22-24 of the Response, the
Respondents do not deny that the Parent Companies direct, plan or control the
Canadian operations of Aviscar Inc. and Budgetcar Inc. The Parent Companies
only deny controlling the “day-to-day operations” of Aviscar Inc. and Budgetcar
Inc. The Respondents further acknowledge at paragraph 24 of the Response
that “Avis and Budget each have one director in common with the U.S.
Respondents, use similar infrastructure and software in their day-to-day

operations, and consult with employees of their affiliates”.
The Respondents’ False or Misleading Representations Are Material

Contrary to the allegations in the Response, including paragraphs 5, 7, 10, 11
and 89, the Respondents’ representations have a material impact on consumer
behaviour, including consumer purchasing processes and decisions. |n addition,
other suppliers of rental vehicles and associated products, including for example
some third party resellers, do not exclude non-optional fees from their
representations, charge different non-optional fee amounts than the Respondents
charge and/or use different language than the Respondents do to describe the

non-optional fees they charge.

The Names the Respondents Use to Describe Their Non-Optional Fees to
Consumers Create the General Impression That They Are Mandated by
Third Parties

Contrary to allegations contained in their Response, including paragraphs 80-87,
the names the Respondents use to describe their Non-Optional Fees to
consumers, such as “Car tax’, “AC Excise Tax’, “surtaxe stationnement’,
“surtaxe emplacement de prestige” and “taxe environnementale de I'Ontario”,
and the grouping of Non-Optional Fees together with actual taxes, gives the

general impression that the Non-Optional Fees are mandated by third parties,
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such as governments and authorized agencies, that require rental car companies
to collect such fees from consumers.

The Respondents Have Failed to Disclose Altogether Certain Non-Optional
Fees

Contrary to the allegations contained in the Response, including paragraph 12,
the Respondents have failed to disclose all Non-Optional Fees the Respondents
exclude from their price and discount representations when consumers make a
reservation and prior to purchase. In particular, until approximately February
2013 for their websites and late 2013 / early 2014 for their mobile applications,
the Respondents did not disclose the Non-Optional Fees they charged for

associated products, including additional insurance coverages, GPS devices and
child seats.

Subsection 74.011(1) of the Competition Act is Constitutional

Contrary to the allegations contained in the Response, including paragraphs 99-
100, subsection 74.011(1) of the Competition Act conforms to the Charter of
Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982 (UK), 1982, c. 11 (the “Charter”).

Subsection 74.011(1) of the Competition Act does not place unjustified limits on
freedom of expression and, in particular, is not overbroad. False or misleading
representations in the sender information or subject matter information of an
electronic message affect consumer behaviour, including, in particular, a

consumer's decision to open (or not open) an electronic message and view its
contents.

As such, subsection 74.011(1) of the Competition Act does not contravene the
Charter. 1t is a reasonable limit prescribed by law that can be demonstrably
justified in a free and democratic society.
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G. The Doctrine of Estoppel is Unavailable

13.  Contrary to the allegations contained in the Response, including paragraphs 104
to 108, the doctrine of estoppel is unavailable to the Respondents as its
application would interfere with the positive obligations set out in paragraph
74.01(1)(a), section 74.05 and subsections 74.011(1) and (2) of Competition Act.
In any event, the Respondents did not rely or did not rely reasonably on any

>action by the Commissioner to ground an estoppel. Indeed, as per the
allegations contained in paragraph 107 of the Response, the Respondents do not
even plead any positive action on the Commissioner that could properly give rise

to an estoppel.
DATED AT Gatineau, this 13" day of July 2015.
“‘Original signed by”

John Pecman
Commissioner of Competition

DEPARTMENT OF JUSTICE CANADA
Competition Bureau Legal Services

Place du Portage, Phase 1
50 Victoria Street, 22nd Floor
Gatineau, QC K1A 0C9

Derek Leschinsky (LSUC: 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC: 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Lawyers for the Commissioner of Competition
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109

PUBLIC VERSION



PUBLIC VERSION

TABE



PUBLIC VERSION

el il

This is Exhibit E to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015

110



PUBLIC VERSION

Competition Tribunal Tribunal de la Concurrence

Reference: The Commissioner of Competition v. Aviscar Inc., 2015 Comp. Trib. 12
File No.: CT-2015-001
Registry Document No.: 044

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and

AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act.

AND IN THE MATTER OF an application filed by the Commissioner of Competition against
the Respondents for orders pursuant to section 74.1 of the Competition Act for conduct
reviewable pursuant to paragraph 74.01(1)(«) and sections 74.05 and 74.011 of the Act

BETWEEN:

The Commissioner of Competition
(applicant)

and

Aviscar Inc., Budgetcar Inc./Budgetauto Inc.,
Avis Budget Group, Inc. and Avis Budget Car Rental, LLC
(respondents)

Decided on the basis of the written record.
Before Judicial Member: Bames J.
Date of Order: October 14, 2015

CONFIDENTIALITY ORDER
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FURTHER TO the application filed by the Commissioner of Competition (the

“Commissioner”) against the Respondents for orders pursuant to section 74.1 of the Competition
Act, R.S.C. 1985, c. C-34, as amended (the “Act”) for conduct reviewable pursuant to paragraph
74.01(1)(a) and sections 74.05 and 74.011 of the Act;

2]

AND FURTHER to the draft confidentiality order filed on consent by the Commissioner

and the Respondents;

THE TRIBUNAL ORDERS THAT:

3]

For the purposes of this Order:

(a) “Affiliate” means, in respect of a Person, any other Person controlling, controlled
by or under common control with such first Person, whether directly or indirectly, and
“control” means directly or indirectly hold securities or other interests in a Person (i) to
which are attached more than 50% of the votes that may be cast to elect directors or
persons exercising similar functions or (ii) entitling the holder to receive more than 50%
of the profits of the Person or more than 50% of its assets on dissolution;

(b) “Commissioner” means the Commissioner of Competition appointed pursuant to
section 7 of the Act or any person designated by the Commissioner to act on his behalf;

(c) “Designated Representatives” means up to two in-house counsel and up to two
additional individuals designated by the Respondents as their representatives who will be
permitted access to Documents designated as Level B Protected Documents in
accordance with the terms of this Order, which designations shall be made by written
notice to the Tribunal, with a copy sent concomitantly to the Commissioner. The
Commissioner may make a motion to the Tribunal objecting to such designations;

(d) “Document” means any document whatsoever, whether in physical or electronic
form, including “Records”;

(e) “Document Review Vendor” means a professional service provider retained by a
Party with respect to the Proceeding to facilitate the review of documents, both digital
and paper, by legal professionals and who has executed a confidentiality agreement in the
form attached as Schedule A hereto;

® “Independent Expert” means an expert retained by a Party with respect to the
Proceeding who (i) is not a current employee of the Respondents; (ii) has not been an
employee of the Respondents within 2 years prior to the date of this Order, (iii) is not a

-3
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current employee of a competitor of the Respondents; (iv) has not been an employee of a
competitor of the Respondents within 2 years prior to the date of this Order; and (v) has
executed a confidentiality agreement in the form attached as Schedule A hereto;

(2) “Parties” means the Commissioner and Respondents collectively and “Party”
means any one of them,;

(h) “Person” means any individual or corporation or partnership, sole proprietorship,
trust or other unincorporated organization capable of conducting business, and any
Affiliates thereof;

(1) “Proceeding” means the application filed by the Commissioner against the
Respondents (File Number CT-2015-001);

)] “Protected Document” means any Document (including the information such
Document contains) that is produced in the Proceeding, including documents listed in
affidavits of documents, excerpts from transcripts of examinations for discovery, answers
to undertakings, documents produced with answers to undertakings, expert reports, lay
witness statements, pleadings, affidavits or submissions that:

)] the Party producing the Document claims is confidential pursuant to
Section 2 of this Order; or

(ii) the Tribunal has determined is confidential;

k) “Record” has the same meaning as in subsection 2(1) of the Act and, for greater
certainty, includes any email or other correspondence, memorandum, pictorial or graphic
work, spreadsheet or other machine readable record and any other documentary material,
regardless of physical form or characteristics;

)] “Respondents” means Aviscar Inc., Budgetcar Inc./Budgetauto Inc., Avis Budget
Group, Inc., and Avis Budget Car Rental, LLC collectively,; and

(m) “Third Party” means any Person other than the Commissioner or Respondents.
[4] Disclosure of Documents containing any of the following types of information could
cause specific and direct harm, and such Documents may be designated as Protected Documents:

(a) Non-public information relating to pricing, pricing methods and pricing strategies;
(b) Sales figures of the Respondents that are otherwise not public;
-3-

113



(5]

PUBLIC VERSION

(c) Confidential contractual arrangements between the Respondents and their
licensees, partners, customers airport authorities, and others from whom space for the
Respondents’ locations are rented;

(d) Operational information that is commercially sensitive;

(e) Financial data and reports that are not otherwise public;

® Non-public business plans, strategic plans, budgets, forecasts, and other similar
information;

(8 Internal investigative and related documents belonging to the Commissioner;
(h) Internal market studies and analyses of customers and sales; and

1) Other documents containing competitively sensitive and/or proprietary
information.

If information from a Protected Document is incorporated into any other Document, that

Document shall be a Protected Document. Any Protected Document shall cease to be a
Protected Document if: (a) it or the protected information contained therein becomes publicly
available (except if it becomes publicly available through a breach of this Order); or (b) if the
Parties agree that the Document shall cease to be a Protected Document.

[6]

Protected Documents will be identified in the following manner for the purpose of this

Proceeding:

(a) A person who claims confidentiality over a Document shall, at the time of
production of a Protected Document, mark it with the name of the entity
producing the Document and with “Confidential — Level A” or “Confidential —
Level B” on the face of each Document and/or on each page that is claimed as
confidential;

(b) Subject to Section S of this Order, all Documents designated as Protected
Documents shall be treated as a Protected Document, save for determination
otherwise by the Tribunal or re-designation pursuant to Section 10 below;

(©) If a Document originates with or from more than one Party and is designated by at
least one Party as a Protected Document, the highest level of confidentiality shall
universally attach to that Document, subject to the resolution of any challenge to
that claim of confidentiality;

(d) At any point in the Proceeding, a Party may challenge a claim of confidentiality
or level of confidentiality made by another Party. The Parties shall use their best
efforts to agree as to whether the Documents (or portions thereof) are to be treated
as Protected Documents; and

"~ (e) If agreement cannot be reached, the Parties may apply to the Tribunal under Rule

81(1) of the Competition Tribunal Rules, SOR/2008-141 to determine whether the
Document or a portion thereof, is a Protected Document.

-4-
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(71 Subject to a further order of the Tribunal, the consent of the Party or Parties that
produced and claimed confidentiality over the Protected Document, or as required by law,
Protected Documents marked “Confidential — Level A” (“Level A Protected Documents™) may
be disclosed only to:

(a) the Commissioner, counsel to the Commissioner, and the Commissioner’s staff
who are directly involved in the Proceeding;

(b) outside counsel to the Respondents and outside counsel’s staff who are directly
involved in the Proceeding;

(c) Independent Experts and their staff who are directly involved in the Proceeding;
and;

(d) Document Review Vendors.

[8] Subject to a further Order of the Tribunal, the consent of the Parties that produced and
claimed confidentiality over the Protected Document, or as required by law, Protected
Documents marked “Confidential — Level B” (“Level B Protected Documents’) may be
disclosed only to:

(a) the individuals described in Section 7 above; and
(b) Designated Representatives of the Respondents who have executed a
confidentiality agreement in the form attached as Schedule A.

9] Notwithstanding any provision of this Order, the Commissioner may disclose any Level
A Protected Documents or Level B Protected Documents that he has so designated, and that have
not been produced in this Proceeding by the Respondents or otherwise originated from the
Respondents, to any Person for the purpose of preparing for the hearing of this Proceeding,
subject to the limits prescribed by section 29 of the Act.

[10] A Party may at any time and with prior reasonable notice to the other Parties re-designate
any of its own Level A Protected Documents as Level B Protected Documents or public
documents, and/or may re-designate any of its own Level B Protected Documents as public
documents. Where another Party disputes the re-designation, the Tribunal shall determine the
proper designation. Documents re-designated as public shall cease to be Protected Documents
and shall form part of the public record if introduced into evidence at the hearing of the
Proceeding, unless the Parties agree otherwise or the Tribunal so orders. If a Party changes the
designation of a Document to confidential, a prior disclosure of it shall not constitute a breach of
this Order.

[11} If a Party is required by law to disclose a Protected Document, or if a Party receives
written notice from a Person who has signed a confidentiality agreement pursuant to this Order
that they are required by law to disclose a Protected Document, that Party shall give prompt
written notice to the Party that claimed confidentiality over the Protected Document so that a
protective order or other appropriate remedy may be sought.

-5-
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[12]  Outside counsel to a Party and his or her staff, counsel to the Commissioner, the
Commissioner and his staff, and Independent Experts and their staff, may make copies of any
Protected Document as they require in connection with the Proceeding.

[13] Nothing in this Order prevents a Party from having full access to Protected Documents
that originated from that Party.

[14] For greater certainty, in accordance with Rule 62 of the Competition Tribunal Rules, all
Persons who obtain access to Documents and information through documentary, written and oral
discovery through this Proceeding are subject to an implied undertaking to keep the Documents
and information confidential and to use the Documents and information solely for the purposes
of this Proceeding (including any application or proceedings to enforce any order made by the
Tribunal in connection with this Proceeding) and any related appeals.

[15] At the hearing of the Proceeding:

(a) Protected Documents tendered as evidence at the hearing of the Proceeding shall
be identified and clearly marked as such, in accordance with paragraph 6(a), above;

(b) The Tribunal may determine whether the Document should be treated as a
Protected Document;

(©) Protected Documents shall not form part of the public record unless the Party or
Parties claiming confidentiality waive the claim, or the Tribunal determines that the
Document is not a Protected Document;

(d) Documents over which no privilege or confidentiality claim has been asserted
shall, unless otherwise determined by the Tribunal at the hearing, form part of the public
record in this Proceeding if introduced into evidence or otherwise placed on the record.
Public Documents shall be marked “Public” on the face of the document;

(e) Nothing in this Order shall abrogate or derogate any legal burden or requirement
applicable to a sealing order or abrogate or derogate in any way from the rights of the
Parties to assert confidentiality claims during the course of the hearing. In particular but
without limitation, no Party shall rely on the terms of this Order to assert that another
Party has waived or abandoned rights it may otherwise have to assert or dispute that a
Document or information in a Document should be sealed in accordance with the law
applicable to sealing orders.

[16] The Parties shall provide the Tribunal with redacted versions of Protected Documents at
the time any such Documents are introduced into evidence or otherwise placed on the record,
which redacted versions shall be marked “Public” on the face of the document and shall form
part of the public record in this Proceeding. Each Protected Document shall identify the portions
of the document which have been redacted from the “Public” version, by highlighting such
portions in the Protected Document.
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[17]  The termination of the Proceeding shall not relieve any person to whom Protected
Documents were disclosed pursuant to this Order from the obligation of maintaining the
confidentiality of such Protected Documents in accordance with the provisions of this Order and
any confidentiality agreement, subject to any further order of the Tribunal.

[18] Upon completion or final disposition of the Proceeding and any related appeals, all
Protected Documents and any copies of Protected Documents, with the exception of Protected
Documents in the possession of the Commissioner and his staff, shall be destroyed or returned to
the Party that produced them unless the Party that produced the Protected Documents states, in
writing, that they may be disposed of in some other manner, provided that outside counsel to the
Parties and counsel to the Commissioner may keep copies of Protected Documents in their files
and that any copies of Protect Documents as may exist in the Parties' automatic electronic
backup and archival systems may be kept provided that deletion is not reasonably practical and
the copies are retained in confidence and not used for any purpose other than backup and
archival purposes.

[19] The Parties shall bear their own costs associated with the request for and issuance of this
Order.

[20] Nothing in this Order prevents or affects the ability of a Party from applying to the
Tribunal for further order or directions with respect to the use or disclosure of Documents or
information produced by another Party.

[21]  The Tribunal shall retain jurisdiction to deal with any issues relating to this Order,
including, without limitation, the enforcement of this Order and any undertakings executed

pursuant to this Order. This Order shall be subject to further direction of the Tribunal and may be
varied by order of the Tribunal.

DATED at Ottawa, this 14" day of October, 2015.
SIGNED on behalf of the Tribunal by the presiding judicial member.

(s) R. L. Bamnes
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[22] Schedule "A" - Confidentiality Agreement

IN CONSIDERATION of being provided with information or documentation in
connection with this Proceeding which have been designated as confidential (the
“Protected Documents”), | , of the City of
, in the Province/State of , hereby agree to
maintain the confidentiality of the Protected Documents so obtained.

I will not copy or disclose the Protected Documents so obtained to any other person,
except (a) my staff who are directly involved in this matter; (b) counsel for the party on
whose behalf | have been retained, members of counsel’s firm who are directly involved
in this Proceeding and, in the case of the Commissioner, the Commissioner's staff
involved in the Proceeding; (c) other experts retained by or on behalf of the Party on
whose behalf I have been retained and who have signed a similar confidentiality
agreement with the Parties to this Proceeding; and (d) persons permitted by order of the
Competition Tribunal. Nor will I use the Protected Documents so obtained for any
purpose other than in connection with this Proceeding and any related appeals.

Upon completion of this Proceeding and any related appeals, I agree that the Protected
Documents, and any copies of same, shall be dealt with in accordance with instructions
from counsel for the Party I am retained by or as prescribed by the Order of the
Competition Tribunal. I agree that the confidentiality of the information contained in the
Protected Documents shall be maintained regardless of the completion of this Proceeding.

I acknowledge that I am aware of the Order granted by the Competition Tribunal on
, in this regard, a copy of which is attached to this agreement and agree
to be bound by same. 1 acknowledge that any breach of this agreement by me will be
considered to be a breach of the said Order of the Competition Tribunal. I further
acknowledge and agree that any Party shall be entitled to injunctive relief to prevent
breaches of this agreement and to specifically enforce the terms and provisions hereof, in
addition to any other remedy to which they may be entitled in law or in equity.

In the event that I am required by law to disclose any of the Protected Documents, I will
provide the Parties to this Proceeding with prompt written notice so that the Party that
claimed confidentiality over such Protected Documents may seek a protective order or
other appropriate remedy. In any event, I will furnish only that portion of the Protected
Documents that is legally required and I will exercise my best efforts to obtain reliable
assurances that confidential treatment will be accorded to the Protected Documents.
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I will promptly, upon the request of the person providing the Protected Documents,
advise where such material is kept. At the conclusion of my involvement, I will, upon
the request and direction of the person providing the Protected Documents, destroy,
return or otherwise dispose of all Protected Documents received or made by me having
been duly authorized and directed to do so.

I hereby attorn to the jurisdiction of the Competition Tribunal to resolve any disputes
arising under this agreement.

DATED this day of , 2015.

SIGNED, SEALED & DELIVERED
in the presence of:

(seal)

Witness Name
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COUNSEL

For the applicant:
The Commissioner of Competition
Derek Leschinsky
Antonio Di Domenico

For the respondents:
Aviscar Inc.
Budgetcar Inc./Budgetauto Inc.
Avis Budget Group, Inc. and
Avis Budget Car Rental, LLC
D. Michael Brown
Kevin Ackhurst

Christine Kilby
Christine Spence
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Competition Tribunal Tribunal de la Concurrence

Date: October 14, 2015

Subject:  CT-2015-001 - The Commissioner of Competition v. Aviscar Inc.,
Budgetcar Inc./ Budgetauto Inc., Avis Budget Group, Inc. and Avis
Budget Car Rental, LLC

Direction to Counsel (from Justice Barnes)

The Tribunal has made changes to the draft Confidentiality Order filed by the
parties on consent. The definition of “Personal Information” as well as the
references to the terms “Personal Information” (found in paragraphs 1(i) and 17 of
the draft Confidentiality Order) have been removed. The Tribunal will deal with
issues relating to documents containing “Personal Information” on a case-by-case
basis.

The reference to the “Federal Court” in the last paragraph of the Confidentiality
Agreement, found at Schedule A to the draft Confidentiality Order, has been also
removed.

Clarifications have been added to paragraph 16 (paragraph 14 of the draft
Confidentiality Order) so as to provide that a “Protected Document” shall identify
the portions that have been deleted from the “Public” version, by highlighting such
portions.

Further explanations regarding these changes shall be provided by the Tribunal at a
case management conference. If counsel have any concerns about the above
changes, they can raise them at such a case management conference.

Joseph (Jos) LaRose

Deputy Registrar / Registraire adjoint
Competition Tribunal / Tribunal de la concurrence
600-90 Sparks, Ottawa ON K1P 5B4

Tel.: 613-954-0857 Fax: 613-952-1123
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This is Exhibit F to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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Competition Teibunal Tribunal de la Concurrence

Reference: The Commissioner of Competition v. Aviscar Inc., 2015 Comp. Trib. 7
File No.: CT-2015-001
Registry Document No.: 030

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the

Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act.

BETWEEN:

The Commissioner of Competition
(applicant)

and

Aviscar Inc., Budgetcar Inc./Budgetauto Inc.,
Avis Budget Group, Inc. and Avis Budget Car Rental, LLC
(respondents)

Date of case management conference: 20150630
Before Judicial Member: Barmes J.
Date of Order: July 7, 2015

SCHEDULING ORDER
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(1] FURTHER TO the application filed by the Commissioner of Competition pursuant to
sections 74.01(1)(a), 74.05 and 74.011(1) and (2) of the Competition Act, R.S.C. 1985, c. C-34,
alleging that the respondents Aviscar Inc., Budgetcar Inc./Budgetauto Inc. and Avis Budget
Group, Inc. are engaging in deceptive marketing practices;

[2] AND WHEREAS counsel for the parties advised the Tribunal on June 29, 2015 that they
had reached an agreement on a timetable for the disposition of the application;

[3] AND WHEREAS the Tribunal has examined the proposed timetable and is of the view
that it is appropriate and respects the principles found in subsection 9(2) of the Competition
Tribunal Act, R.S.C. 1985, c. 19 (2nd Supp.);

[4] AND FURTHER TO the discussion with counsel at the case management conference of

June 30, 2015;

THE TRIBUNAL ORDERS AS FOLLOWS:

[5] The schedule for the pre-hearing steps shall be as follows:

March 11, 2015 (done)
April 29, 2015 (done)
May 29, 2015 (done)
June 29, 2015 (done)
July 13,2015

September 25, 2015

October 28, 2015

Date to be set as needed,
on November 9 and 10, 2015

November 23, 2015

November 30, 2015 — December
23,2015

Service of Notice of Application

Service of Amended Notice of Application
Service of Particulars upon the Respondents
Deadline for service of Response

Deadline for service and filing of Reply, if any

Service of affidavits of documents and delivery of
documents by all parties

Deadline for the filing of any motions arising from
affidavits of documents and/or productions and/or in
respect of the scope of examinations for discovery

Hearing of any motions arising from affidavits of
documents and/or productions and/or in respect of the
scope of examinations for discovery

Deadline for delivery of any additional productions
resulting from any affidavits of documents/production

motions

Examinations for discovery according to a schedule to be
settled between counsel

o o
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January 15, 2016

January 22, 2016

January 28-29, 2016

February 5, 2016

February 18, 2016

March 4, 2016

March 18, 2016

March 24, 2016

April 4,2016

April 11,2016

April 11, 2016

PUBLIC VERSION

Deadline for fulfilling answers to discovery undertakings

Deadline for filing motions arising from answers to
undertakings and refusals

Hearing of motions arising from answers to undertakings
and refusals

Last day for follow-up examinations for discovery

Applicant to serve documents relied upon, witness
statements, and serve and file expert reports

Applicant to serve list of documents proposed to be
admitted without further proof

Respondent to serve documents relied upon, witness
statements, and serve and file expert reports

Deadline for delivering any requests for admissions

Applicant to serve list of reply documents, witness
statements, and serve and file reply expert reports

Deadline for the hearing of any motions for summary
disposition and/or any motions related to the evidence

Deadline to provide documents to the Competition Tribunal
for use at the hearing (e.g., briefs of authorities, witness
statements, and agreed books of documents)

[6] The hearing of the application will commence at 10:00 am on April 18, 2016, for not
more than 30 days, in the Hearing Room of the Competition Tribunal located at 600-90 Sparks

Street, Ottawa.

DATED at Ottawa, this 7th day of July, 2015.

SIGNED on behalf of the Tribunal by the presiding judicial member

(s) R.L.Barnes
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APPEARANCES
For the applicant:
The Commissioner of Competition

Derek Leschinsky
Antonio Di Domenico

For the respondents:

Aviscar Inc.

Budgetcar Inc./Budgetauto Inc.
Avis Budget Group, Inc. and
Avis Budget Car Rental, LLC

D. Michael Brown
Kevin Ackhurst
Christine Kilby
Christine Spence
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A
NORTON ROSE FULBRIGHT

September 25, 2015 Barnisiers & Soliciors / Palenl & Trade-mark Agents
) Norton Rose Fulbright Canada tLP
Sent by E-mail Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84
The Honourable Mr. Justice Robert L. Barnes Toronto, Ontario M54 2Z4 CANADA
Competition Tribunal
Thomas D'Arcy McGee Building F: +1416.216.3930
Suite 600 nortonrosefulbright.com
90 Sparks Street

Ottawa, Ontario K1P 5B4

D. Michael Brown
416.216.3962
michael.brown@nortonrosefulbright.com

Qur reference
01012106-0047

Your Honour:

Aviscar Inc. et al. ats The Commissioner of Competition
File #CT-2015-001 - Timetable

We write on behalf of the parties to provide Your Honour with an update in respect to the progress of the
application.

Pursuant to the timetable in the above-captioned application, the parties are scheduled to exchange their
affidavits of documents and the productions attached thereto today. The Commissioner has served his affidavit
of documents and the productions attached thereto. The Respondents have served approximately 57,000 of
their documents and the schedule "A" arising from those documents. The Respondents have not yet served
schedule "B" to the Respondents’ affidavit of documents nor further relevant documents (and the schedule "A"
arising from those further relevant documents), as described more fully below.

In a teleconference on September 23, 2015, we advised counsel to the Commissioner that we very recently
identified approximately 4,000 documents which require further review before they can be produced. As a result,
there will be a further production delivered to the Commissioner by no later than October 2. We also advised
counsel to the Commissioner that we would serve a complete affidavit of documents (including a schedule "B")
by no later than October 9 once the privilege review can be resumed and completed. The majority of the
Respondents’ productions (we estimate approximately 95%) are unaffected by this delay and were delivered as
planned today.

The Commissioner does not oppose the foregoing adjustments to the timetable so long as certain subsequent
deadlines in the timetable, listed below, are adjusted as well. The Respondents do not oppose these
adjustments to the timetable.

. The October 28, 2015 deadline for the filing of any motions arising from affidavits of documents and/or
productions and/or in respect of the scope of examinations for discovery will be changed to November
12, 2015;

° The November 8 and 10 motion dates will be rescheduled to two dates later in November based on Your

Honour's availability; and

DOCSTOR: 5305112

Norton Rose Fulbnght Canada LLP is a limited liability parinership established in Canada
Norton Rosa Fulbinght Canada LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright South Afnca Inc and Norton Rose Fulbnght US LLP are separate

legal entities and all of them are members of Norton Rose Fulbright Verein, a Swiss verain. Norton Rose Fulbright Verein heips coordinale the activihes of the members but does nol itself
provide legal services to clients. Details of each entity, with certain regulalory information, are at nortonrosefulbright com
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The Honourable Mr. Justice Robert L. Barnes
September 25, 2015

A
NORTON ROSE FULBRIGHT

s The November 23, 2015 deadline for delivery of any additional productions resulting from any affidavits
of documents/production motions will be adjusted based on the new motion dates.

We are confident that the parties can continue to work together to advance the application and agree upon any

necessary changes. However, should Your Honour have any concerns regarding the foregoing, please do not
hesitate to contact us.

Yours very truly,

o 1~

D Michael Brown

DMB/cd

Copies to: Derek Leschinsky / Antonio Di Domenico (Department of Justice Canada)
Christine Kilby (Norton Rose Fulbright Canada LLP)

DOCSTOR: 5305112 2
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Competition Tribunal Tribunal de la Concurrence

Date: October 9, 2015

Subject: CT-2015-001 - The Commissioner of Competition v. Aviscar Inc.,

Budgetcar Inc. / Budgetauto Inc., Avis Budget Group, Inc. and Avis
Budget Car Rental, LLC

Direction to Counsel (from Justice Barnes)

Further to the correspondence of counsel, dated September 25, 2015, in which counsel seeks to
adjust, on consent, certain deadlines set out in the Scheduling Order of July 7, 2015, the Tribunal
hereby grants the request made and directs the following :

e The deadline for the filing of any motions arising from affidavits of documents and/or

productions and/or in respect of the scope of examinations for discovery is November
12, 2015.

e Any responding motion materials are to be served and filed by Thursday, November 19,
2015.

e Any reply is to be served and filed by Tuesday, November 24, 2015.

e The hearing of any motions arising from affidavits of documents and/or productions
and/or in respect of the scope of examinations for discovery shall take place in Ottawa,
on December 1-2, 2015.

Joseph (Jos) LaRose

Deputy Registrar / Registraire adjoint
Competition Tribunal / Tribunal de la concurrence
600-90 Sparks, Ottawa ON K1P 5B4

Tel.: 613-954-0857 Fax: 613-952-1123
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This is Exhibit G to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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CT-2015-001

THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; and
IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections
74.05 and 74.011 of the Competition Act.

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant
-and -
AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC
Respondents

AFFIDAVIT OF DOCUMENTS
{(sworn October 9, 2015)

I, William Boxberger of the City of Barrie, Province of Ontario, MAKE OATH AND SAY:

1. | am the Vice President and General Manager of Aviscar Inc. and Budgetcar Inc. /
Budgetauto Inc., which is a corporation.

2. | have participated in and overseen a review of the corporation’s potentially relevant
documents and have made appropriate inquiries of others to inform myself in order to make this
affidavit.

3. I have listed in Schedule A to my affidavit the relevant documents that are or were in the
corporation’s possession, control or power for which no privilege is claimed.

4, | have listed in Schedule B to my affidavit the relevant documents that are or were in the
corporation’s possession, control or power for which privilege is claimed by the corporation,
including the grounds for each such claim.

5. | have listed in Schedule C to my affidavit the relevant documents that were in the

corporation’s possession, control or power and which are no longer in its possession, control or
power.

DOCSTOR: 5287404
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Communications including correspondence, e-mails, notes, reports and/or other
documentation sent and received by me that were lost, destroyed and/or not archived, if

any.

6. | am not aware of any other relevant documents that are or were in the corporation’s
possession, power or control other than those listed or described in this affidavit.

SWORN BEFORE ME at the City of
Toronto, on October , 2015.

% 97

Commissionerfor Taking Affidavits

Danny James Urquharl, a Commissioner, etc.,
Province of Ontario, while a Student-at-Law
Expires April 15, 2017.

DOCSTOR: 5297404
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LAWYER'S CERTIFICATE
| CERTIFY that | have explained to the deponent,

(a) the necessity of making full disclosure of all documents relevant to any matter in
issue in the action;

(b) what kinds of documents are likely to be relevant to the allegations made in the
pleadings.

October 9, 2015 W

Signature of lawyer

DOCSTOR! 5297404
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Court File No. CT-2015-001
THE COMPETITION TRIBUNAL

THE COMMISSIONER OF COMPETITION
Applicant

-and -

AVISCAR INC. et al.

Respondents

AFFIDAVIT OF DOCUMENTS
(sworn October 9, 2015)

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower

Suite 3800, 200 Bay Street

P.O. Box 84

Toronto, Ontario M5J 2Z4

D. Michael Brown LSUC #: 38985U
Tel: 416.216.3962

Kevin Ackhurst LSUC#:41806E

Tel: 416.216.3993
Christine Kilby LSUC #:54323C
Tel: 416.216.1921

Fax: 416.216.3930

Lawyers for the Respondents
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po s e

This is Exhibit H to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, ¢. C-34, as amended; and
IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01( 1)(a) and sections

74.05 and 74.011 of the Competition Act.

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant
-and -
AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC
Respondents

AFFIDAVIT OF DOCUMENTS
(sworn October 9, 2015)

I, Ted Kushner of the City of Summit, in the State of New Jersey, MAKE OATH AND
SAY:

1. | am the Paralegal, in the Legal Department of Avis Budget Group, Inc., which is
a corporation.

2. | have participated in and overseen a review of the corporation's potentially
relevant documents and have made appropriate inquiries of others to inform myself in order to
make this affidavit.

3. I have listed in Schedule A to my affidavit the relevant documents that are or
were in the corporation’s possession, control or power for which no privilege is claimed.

4, | have listed in Schedule B to my affidavit the relevant documents that are or
were in the corporation’s possession, control or power for which privilege is claimed by the
corporation, including the grounds for each such claim.

5. I have listed in Schedule C to my affidavit the relevant documents that were in

the corporation’'s possession, control or pow er and which are no longer in its possession, control
or power.

DOCSTOR: 5297417
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6. | am not aware of any other relevant documents that are or were in the
corporation's poss ession, power or control other than those listed or described in this af fidavit.

SWORN BEFORE ME at the City ofW%

7

the State of New Jersey, on October4

2015,
%&d'& m ’?e\d Kd‘s/l‘\Ze/MML)
c

ommissioner for TAKing Affidavits

AIDA AVILES
NOTARY PUBLIC
STATE OF NEW JERSEY
MY COMMISSION EXPIRES APRIL 5, 2020

DOCSTOR: 5297417
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LAWYER'S CERTIFICATE

| CERTIFY that | have explained to the deponent,

(a) the necessity of making full disclosure of all documents relevant to any matter in
issue in the action;

(b) what kinds of documents are likely to be relevant to the allegations made in the
pleadings.

October 4 |, 2015 I, —
Signa}u’@ of lawyer

DOCSTOR. 5297417
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(o il oee—

This is Exhibit | to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, ¢. C-34, as amended; and
IN THE MATTER OF an appilication for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01( 1)(a) and sections

74.05 and 74.011 of the Competition Act.

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant
-and -
AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC
Respondents

AFFIDAVIT OF DOCUMENTS
(sworn October 9, 2015)

I, Ted Kushner of the City of Summit, in the State of New Jersey, MAKE OATH AND

SAY:

1. I am the Paralegal, in the Legal Department of Avis Budget Car Rental LLC, which is a
corporation.

2. I have participated in and overseen a review of the corporation’s potentially relevant

documents and have made appropriate inquiries of others to inform myself in order to make this
affidavit.

3. | have listed in Schedule A to my affidavit the relevant documents that are or were in the
corporation’s possession, control or power for which no privilege is claimed.

4, I have listed in Schedule B to my affidavit the relevant documents that are or were in the
corporation’s possession, control or power for which privilege is claimed by the corporation,
including the grounds for each such claim.

5. I have listed in Schedule C to my affidavit the relevant documents that were in the
corporation's possession, control or power and which are no longer in its possession, control or
power.

DOCSTOR: 5297409

140



PUBLIC VERSION

6. | am not aware of any other relevant documents that are or were in the corporation’s
possession, power or control other than those listed or described in this affidavit.

SWORN BEFORE ME at the City of?ﬁes:pPF Ky
in the Stat@ﬁ)f New Jersey, on
October 9

+ 2015;
. ) G?'fgj /\7 . /C ‘A@/ém&\
%L Ted Kushner
'Comﬁxibs?oner for Takipg Aifpyits
. 7. " NOTARYPUBLIC

' STATE OF NEW JERSEY
MY COMMISSION EXPIRES APR]L. 5,2020

DOCSTOR: 5297409
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LAWYER'S CERTIFICATE

| CERTIFY that | have explained to the deponent,

(a) the necessity of making full disclosure of all documents relevant to any matter in
issue in the action;

(b) what kinds of documents are likely to be relevant to the allegations made in the
pleadings.

October q . 2015 g/{/‘/‘/ﬁ o

Sigéature of lawyer

DOCSTOR: 5297409
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This is Exhibit J to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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Ministére de la Justice
Canada

Bureau de la concurrence
Services juridiques

Place du Portage, Tour |
22e étage

50, rue Victona
Gatineau QC K1A 0C9

20 October 2015

Department of Justice
Canada

Competition Bureau
Legal Services

Place du Portage, Phase |
22nd Floor

50 Victoria Street
Gatineau, QC K1A 0C9

Michael Brown/Kevin Ackhurst
Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower, Suite 3800

200 Bay Street, P.O. Box 84

Toronto, ON M5J 274

Dear Counsel:

Re:

PUBLIC VERSION

Cole de securité — Security classification

pate: 2015-10-20

Téléphone/Telecopieur
(819) 997-2837

Telephone/Fax
(819) 953-9267

VIA EMAIL and FACIMILE

Commissioner of Competition (“Commissioner”) vs Aviscar
Inc., Budgetcar Inc. / Budgetauto Inc., Avis Budget Group, Inc.,
and Avis Budget Car Rental, LLC - CT-2015-001

We enclose Requests to Admit of the Commissioner in the above-
captioned proceeding, which is hereby served upon you. The Requests
to Admit are pursuant to Rule 57 of the Competition Tribunal Rules and
section 69 of the Competition Act.

As you will read, the Requests to Admit refer to each of the documents
listed in the affidavits of documents swomn by Mr. William Boxberger and
Mr. Ted Kushner. Accordingly, the Responses to the Requests to Admit
must address each of the documents listed in the applicable affidavit of
documents. In order to avoid the service of a voluminous document upon
you, however, we have not listed in the enclosed Requests to Admit each
document listed in the Respondents’ various affidavits of documents.
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As a practical matter, if a Respondent’'s response to a particular fact is
identical, then that Respondent may provide one answer that applies to all
the documents captured by that fact. For example, Aviscar Inc. is
requested to admit, for the purposes of this proceeding only, the truth of
the following fact:

“Aviscar Inc., or an agent of Aviscar Inc., has or had in their
possession each of the documents listed in the Affidavit of
Documents sworn by William Boxberger on October 9, 2015."

If Aviscar Inc.'s answer to the foregoing is “yes” for all the documents
listed in the Affidavit of Documents sworn by Wiliam Boxberger on
October 9, 2015, then Aviscar Inc. need only indicate that the answer is
“yes" with respect to each of the documents listed in the Affidavit of
Documents sworn by William Boxberger on October 9, 2015. If a
Respondent'’s response varies by document, the Response to the Request
to Admit will obviously need to identify the Respondent's answer with
respect to each document. In this regard, and for the sake of efficiency,
please identify each document using the Bates number associated with
each document.

We look forward to service of the Responses to the Requests to Admit
within the time period prescribed by Rule 57(1) of the Competition Tribunal
Rules.

Yours very truly,

o i G e

Antonio DiDomenico

Canadd
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File No. CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act;

AND IN THE MATTER OF an application filed by the Commissioner of Competition (the
“Commissioner”) against the Respondents for orders pursuant to section 74.1 of the Competition
Act, R.S.C. 1985, c. C-34, as amended (the “Act”) for conduct reviewable pursuant to paragraphs
74.01(1)(a) and sections 74.05 and 74.011 of the Act

BETWEEN:

THE COMMISSIONER OF COMPETITION
Applicant

and

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC.,,
AVIS BUDGET GROUP, INC., AND AVIS BUDGET CAR RENTAL, LLC
Respondents

REQUEST TO ADMIT

To: Aviscar Inc.

YOU ARE REQUESTED TO ADMIT, for the purposes of this proceeding only, the truth
of the following facts:

1.  Aviscar Inc., or an agentl of Aviscar Inc., has or had in their possession each of the
documents listed in the Affidavit of Documents sworn by William Boxberger on October
9, 2015.

! For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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I

Each of the documents listed in the Affidavit of Documents sworn by William Boxberger
on October 9, 2015 are or have been on premises used or occupied by Aviscar Inc.

31 Aviscar Inc., or an agerlt2 of Aviscar Inc., has or had in their possession each of the
documents listed in the two Affidavits of Documents sworn by Ted Kushner on October 9,
2015.

4.  Each of the documents listed in the two Affidavits of Documents sworn by Ted Kushner on
October 9, 2015 are or have been on premises used or occupied by Aviscar Inc.

These documents are not attached as counsel for Aviscar Inc. has copies of each in its
possession.

YOU MUST RESPOND TO THIS REQUEST by serving a response to request to admit in Form
256 prescribed by the Federal Courts Rules WITHIN 20 DAY after this request is served on
you. If you fail to do so, you will be deemed to admit, for the purposes of this proceeding only,

the truth of the facts and the authenticity of the documents set out above.

DEPARTMENT OF JUSTICE
Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC K1A 0C9

October 20, 2015

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

* For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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File No. CT-2015-001

THE COMPETITION TRIBUNAL

THE COMMISSIONER OF COMPETITION
Applicant

-and -

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC,,
AND AVIS BUDGET CAR RENTAL, LLC
Respondent

REQUEST TO ADMIT

Department of Justice

Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC KI1A 0C9

Derek Leschinsky (LSUC# 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Counsel for the Applicant

NOISY3A J1I79nd
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File No. CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act;

AND IN THE MATTER OF an application filed by the Commissioner of Competition (the
“Commissioner”) against the Respondents for orders pursuant to section 74.1 of the Competition

Act, R.S.C. 1985, c. C-34, as amended (the “Act”) for conduct reviewable pursuant to paragraphs
74.01(1)(a) and sections 74.05 and 74.011 of the Act

BETWEEN:

THE COMMISSIONER OF COMPETITION
Applicant

and

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC., AND AVIS BUDGET CAR RENTAL, LLC
Respondents

REQUEST TO ADMIT

To: Budgetcar Inc./Budgetauto Inc.

YOU ARE REQUESTED TO ADMIT, for the purposes of this proceeding only, the truth
of the following facts:

1. Budgetcar Inc. / Budgetauto Inc., or an agent' of Budgetcar Inc. / Budgetauto Inc., has or
had in their possession each of the documents listed in the Affidavit of Documents sworn
by William Boxberger on October 9, 2015.

! For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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2. Each of the documents listed in the Affidavit of Documents sworn by William Boxberger
on October 9, 2015 are or have been on premises used or occupied by Budgetcar Inc. /
Budgetauto Inc.

3. Budgetcar Inc. / Budgetauto Inc., or an agent” of Budgetcar Inc. / Budgetauto Inc., has or
had in their possession each of the documents listed in the two Affidavits of Documents
sworn by Ted Kushner on October 9, 2015.

4.  Each of the documents listed in the two Affidavits of Documents sworn by Ted Kushner on
October 9, 2015 are or have been on premises used or occupied by Budgetcar Inc. /
Budgetauto Inc.

These documents are not attached as counsel for Budgetcar Inc./Budgetauto Inc. has copies of
each in its possession.

YOU MUST RESPOND TO THIS REQUEST by serving a response to request to admit in Form
256 prescribed by the Federal Courts Rules WITHIN 20 DAYS after this request is served on
you. If you fail to do so, you will be deemed to admit, for the purposes of this proceeding only,

the truth of the facts and the authenticity of the documents set out above.

[/éxf oll ()’a//??%—*

DEPARTMENT OF JUSTICE
Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC KI1A 0C9

October 20, 2015

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

* For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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File No. CT-2015-001

THE COMPETITION TRIBUNAL

THE COMMISSIONER OF COMPETITION
Applicant

-and -

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,

AVIS BUDGET GROUP, INC.,
AND AVIS BUDGET CAR RENTAL, LLC
Respondent
REQUEST TO ADMIT
Department of Justice

Competition Bureau Legal Services
50 Victoria Street
Gatineau, QC K1A 0C9

Derek Leschinsky (LSUC# 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Counsel for the Applicant

NOISY3A J1I79nd
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File No. CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act;

AND IN THE MATTER OF an application filed by the Commissioner of Competition (the
“Commissioner”) against the Respondents for orders pursuant to section 74.1 of the Competition
Act, R.S.C. 1985, c. C-34, as amended (the “Act”) for conduct reviewable pursuant to paragraphs
74.01(1)(a) and sections 74.05 and 74.011 of the Act

BETWEEN:

THE COMMISSIONER OF COMPETITION
Applicant

and

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC., AND AVIS BUDGET CAR RENTAL, LLC
Respondents

REQUEST TO ADMIT

To: Avis Budget Group. Inc.

YOU ARE REQUESTED TO ADMIT, for the purposes of this proceeding only, the truth

of the following facts:
1.  Avis Budget Group, Inc., or an agent' of Avis Budget Group, Inc., has or had in their
possession each of the documents listed in the Affidavit of Documents sworn by William

Boxberger on October 9, 2015.

! For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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2. Each of the documents listed in the Affidavit of Documents sworn by William Boxberger

on October 9, 2015 are or have been on premises used or occupied by Avis Budget Group,

Inc.

3. Avis Budget Group, Inc., or an agent’ of Avis Budget Group, Inc., has or had in their
possession each of the documents listed in the two Affidavits of Documents sworn by Ted
Kushner on October 9, 2015.

4.  Each of the documents listed in the two Affidavits of Documents sworn by Ted Kushner on
October 9, 2015 are or have been on premises used or occupied by Avis Budget Group,

Inc.

These documents are not attached as counsel for Avis Budget Group, Inc. has copies of each in
its possession.

YOU MUST RESPOND TO THIS REQUEST by serving a response to request to admit in Form
256 prescribed by the Federal Courts Rules WITHIN 20 DAYS after this request is served on
you. If you fail to do so, you will be deemed to admit, for the purposes of this proceeding only,

the truth of the facts and the authenticity of the documents set out above.

A D e

DEPARTMENT OF JUSTICE
Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC K1A 0C9

October 20, 2015

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

* For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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File No. CT-2015-001

THE COMPETITION TRIBUNAL

THE COMMISSIONER OF COMPETITION
Applicant

-and -

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,

AVIS BUDGET GROUP, INC.,,
AND AVIS BUDGET CAR RENTAL, LLC
Respondent
REQUEST TO ADMIT
Department of Justice

Competition Bureau Legal Services
50 Victoria Street
Gatineau, QC KI1A 0C9

Derek Leschinsky (LSUC# 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Counsel for the Applicant

NOISY3A J1I79nd
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File No. CT-2015-001
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and sections 74.05
and 74.011 of the Competition Act;

AND IN THE MATTER OF an application filed by the Commissioner of Competition (the
“Commissioner”) against the Respondents for orders pursuant to section 74.1 of the Competition
Act, R.S.C. 1985, c. C-34, as amended (the “Act”) for conduct reviewable pursuant to paragraphs
74.01(1)(a) and sections 74.05 and 74.011 of the Act

BETWEEN:

THE COMMISSIONER OF COMPETITION
Applicant

and

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC., AND AVIS BUDGET CAR RENTAL, LLC
Respondents

REQUEST TO ADMIT

To: Avis Budget Car Rental, LLC

YOU ARE REQUESTED TO ADMIT, for the purposes of this proceeding only, the truth
of the following facts:

1.  Avis Budget Car Rental, LLC, or an agentl of Avis Budget Car Rental, LLC, has or had in
their possession each of the documents listed in the Affidavit of Documents sworn by
William Boxberger on October 9, 2015.

! For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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2. Each of the documents listed in the Affidavit of Documents sworn by William Boxberger
on October 9, 2015 are or have been on premises used or occupied by Avis Budget Car
Rental, LLC.

3. Avis Budget Car Rental, LLC, or an agent2 of Avis Budget Car Rental, LLC, has or had in
their possession each of the documents listed in the two Affidavits of Documents sworn by
Ted Kushner on October 9, 2015.

4.  Each of the documents listed in the two Affidavits of Documents sworn by Ted Kushner on
October 9, 2015 are or have been on premises used or occupied by Avis Budget Car
Rental, LLC.

These documents are not attached as counsel for Avis Budget Car Rental, LLC has copies of
each in its possession.

YOU MUST RESPOND TO THIS REQUEST by serving a response to request to admit in Form
256 prescribed by the Federal Courts Rules WITHIN 20 DAYS after this request is served on
you. If you fail to do so, you will be deemed to admit, for the purposes of this proceeding only,

the truth of the facts and the authenticity of the documents set out above."

toite L oerree

DEPARTMENT OF JUSTICE
Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC K1A 0C9

October 20, 2015

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

* For greater certainty, agent means “agent of a participant” as defined in section 69(1) of the Competition Act,
R.S.C. 1985, c. C-34, as amended.
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File No. CT-2015-001

THE COMPETITION TRIBUNAL

THE COMMISSIONER OF COMPETITION
Applicant

-and -

AVISCAR INC., BUDGETCAR INC./BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC.,,
AND AVIS BUDGET CAR RENTAL, LL.C
Respondent

REQUEST TO ADMIT

Department of Justice

Competition Bureau Legal Services
50 Victoria Street

Gatineau, QC K1A 0C9

Derek Leschinsky (LSUC# 48095T)
Tel: (819) 956-2842
Fax: (819) 953-9267

Antonio Di Domenico (LSUC# 52508V)
Tel: (819) 997-2837
Fax: (819) 953-9267

Counsel for the Applicant

NOISY3A J1I79nd
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1

This is Exhibit K to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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NORTON ROSE FULBRIGHT

Barristers & Solicitors / Patent & Trade mark Agents
November 6, 2015
Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84
Toronto, Ontario M5J 2Z4 Canada

Sent By E-mail and Facsimile

Mr. Derek Leschinsky
Mr. Antonio Di Domenico
Department of Justice Canada F:+1 416'216'39?0
Competition Bureau Legal Services mortamaseilimighbesn)
Place du Portage, Phase 1

50 Victoria Street D. Michael Brown

nd
22 ~Floor 416.216.3962
Gatineau, Quebec K1A 0C9 michael brown@nortonrosefulbright.com

Our reference
01012106-0047

Dear Sirs:

Aviscar Inc. et al. ats The Commissioner of Competition
File #CT-2015-001

Please find enclosed our clients’ Responses to your Requests to Admit dated October 20, 2015, which are
hereby served upon you.

D. Michael Brown
DMB/cd
Enclosures

Copies to: Christine Kilby / Kevin Ackhurst

DOCSTOR: 5343012

Norton Rose Fulbright Canada LLP is a imited kability parinership established in Canada

Norton Rase Fulbright Canada LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright South Africa Inc and Nonqn Rose Fulbnght US LLP are separate
legal entities and all of them are members of Norton Rose Fulbright Verein, a Swiss verein. Norton Rose Fulbright Verein helps coordinate the activities of the members but does not itself
provide legal services to clients Details of each entity, with certain regulatory information, are at nortonrosefulbright com
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CT-2015-001
THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and
sections 74.05 and 74.011 of the Competition Act; and
AND IN THE MATTER OF an application filed by the Commissioner of Competition
(the “Commissioner”) against the Respondents for orders pursuant to section 74.1 of
the Competition Act, R.5.C. 1985, c. C-34, as amended (the *Act’) for conduct
reviewable pursuant to paragraphs 74.01(1)(a) and sections 74.05 and 74.011 of the
Act

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant

-and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC,,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

RESPONSE TO REQUEST TO ADMIT
In response to your request to admit dated October 20, 2015, the Respondent

Aviscar Inc.:

1. Refuses to admit the truth of facts numbered: 1-4 for the following reasons:

(a) The request to admit dated October 20, 2015 does not seek
admissions of the truth of facts or the authenticity of particular
documents, but rather, seeks blanket legal and/or conclusory

admissions in relation to all of the documents listed not only in Aviscar

DOCSTOR: 6328703
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Inc.'s Affidavit of Documents, but also in the Affidavits of Documents of
its co-respondents, without specifying particular documents subject to
the request. In light of the number of productions listed in these
Affidavits of Documents, Aviscar Inc. cannot practicably answer the

request to admit;

(b) further, the request to admit seeks, in part, the admission of facts
already set out in Aviscar Inc.’s Affidavit of Documents such that it is

unnecessarily duplicative; and

(c) to the extent that the request to admit seeks information that is not
already contained in Aviscar Inc.'s Affidavit of Documents, the

information sought is not properly the subject of a request to admit.
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1}(a) and
sections 74.05 and 74.011 of the Competition Act; and
AND IN THE MATTER OF an application filed by the Commissioner of Competition
(the “Commissioner”’) against the Respondents for orders pursuant to section 74.1 of
the Competition Act, R.S.C. 1985, ¢. C-34, as amended (the “Act”) for conduct
reviewable pursuant to paragraphs 74.01(1)(a) and sections 74.05 and 74.011 of the
Act

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant

-and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

RESPONSE TO REQUEST TO ADMIT
In response to your request to admit dated October 20, 2015, the Respondent

Budgetcar Inc. / Budgetauto Inc.:

1. Refuses to admit the truth of facts numbered: 1-4 for the following reasons:

(a) The request to admit dated October 20, 2015 does not seek
admissions of the truth of facts or the authenticity of particular
documents, but rather, seeks blanket legal and/or conclusory

admissions in relation to all of the documents listed not only in

DOCSTOR: 5328705
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Budgetcar Inc./Budgetauto inc.’s Affidavit of Documents, but also in
the Affidavits of Documents of its co-respondents, without specifying
particular documents subject to the request. In light of the number of
productions listed in these Affidavits of Documents, Budgetcar

Inc./Budgetauto Inc. cannot practicably answer the request to admit;

(b) further, the request to admit seeks, in part, the admission of facts
already set out in Budgetcar Inc./Budgetauto Inc.’s Affidavit of

Documents such that it is unnecessarily duplicative; and

(c) to the extent that the request to admit seeks information that is not
already contained in Budgetcar Inc./Budgetauto Inc.'s Affidavit of

Documents, the information sought is not properly the subject of a

request to admit. )
« M/\/
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and
sections 74.05 and 74.011 of the Competition Act; and
AND IN THE MATTER OF an application filed by the Commissioner of Competition
(the “Commissioner”) against the Respondents for orders pursuant to section 74.1 of
the Competition Act, R.S.C. 1985, c. C-34, as amended (the "Act”) for conduct
reviewable pursuant to paragraphs 74.01(1)(a) and sections 74.05 and 74.011 of the
Act

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant

-and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

RESPONSE TO REQUEST TO ADMIT
In response to your request to admit dated October 20, 2015, the Respondent Avis

Budget Group, Inc.:
1. Refuses to admit the truth of facts numbered: 1-4 for the following reasons:

€)] The request to admit dated October 20, 2015 does not seek
admissions of the truth of facts or the authenticity of particular
documents, but rather, seeks blanket legal and/or conclusory

admissions in relation to all of the documents listed not only in Avis

DOCSTOR: 5328706
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Budget Group, Inc.’s Affidavit of Documents, but also in the Affidavits

of Documents of its co-respondents, without specifying particular

documents subject to the request. in light of the number of productions

listed in these Affidavits of Documents, Avis Budget Group, Inc. cannot

practicably answer the request to admit;

(b) further, the request to admit seeks, in part, the admission of facts

already set out in Avis Budget Group, Inc.’s Affidavit of Documents

such that it is unnecessarily duplicative; and

(c) to the extent that the request to admit seeks information that is not

already contained in Avis Budget Group, Inc.’s Affidavit of Documents,

the information sought is not properly the subje
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, ¢. C-34, as amended:;
AND IN THE MATTER OF an application for orders pursuant to section 74.1 of the
Competition Act for conduct reviewable pursuant to paragraph 74.01(1)(a) and
sections 74.05 and 74.011 of the Competition Act; and
AND [N THE MATTER OF an application filed by the Commissioner of Competition
(the “Commissioner”) against the Respondents for orders pursuant to section 74.1 of
the Competition Act, R.S.C. 1985, c. C-34, as amended (the "Act’) for conduct
reviewable pursuant to paragraphs 74.01(1)(a) and sections 74.05 and 74.011 of the
Act

BETWEEN:

THE COMMISSIONER OF COMPETITION

Applicant

-and -

AVISCAR INC., BUDGETCAR INC. / BUDGETAUTO INC.,
AVIS BUDGET GROUP, INC. and AVIS BUDGET CAR RENTAL, LLC

Respondents

RESPONSE TO REQUEST TO ADMIT
In response to your request to admit dated October 20, 2015, the Respondent Avis

Budget Car Rental, LLC:

1 Refuses to admit the truth of facts numbered: 1-4 for the following reasons:
(a) The request to admit dated October 20, 2015 does not seek
admissions of the truth of facts or the authenticity of particular
documents, but rather, seeks blanket legal and/or conclusory

admissions in relation to all of the documents listed not only in Avis

DOCSTOR: 5328708
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Budget Car Rental, LLC's Affidavit of Documents, but also in the
Affidavits of Documents of its co-respondents, without specifying
particular documents subject to the request. In light of the number of
productions listed in these Affidavits of Documents, Avis Budget Car

Rental, LLC cannot practicably answer the request to admit;

(b) further, the request to admit seeks, in part, the admission of facts
already set out in Avis Budget Car Rental, LLC's Affidavit of

Documents such that it is unnecessarily duplicative; and

(c) to the extent that the request to admit seeks information that is not
already contained in Avis Budget Car Rental, LLC's Affidavit of

Documents, the information sought is not properly the subject of a

request to admit.
WL/)
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Derek Leschinsky
Affirmed 12 November 2015
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This is Exhibit M to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015
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EX-10.6 3 dex106.htm EMPLOYMENT AGREEMENT - PATRIC T. SINISCALCHI
Exhibit 10.6

December 19, 2008

Mr. Patric Siniscalchi

Executive Vice President, International
Avis Budget Group

6 Sylvan Way

Parsippany, NJ 07054

Dear Pat:

We are pleased to confirm your continued employment with Avis Budget Car Rental, LLC, (“ABCR” or the “Company”), a
subsidiary of Avis Budget Group, as Executive Vice President, International. To comply with the requirements of

Secction 409A of the Internal Revenue Code and the regulations thercunder (“Section 409A”), the Company is hereby
amending and restating this letter agreement as set forth herein.

Your salary will continue to be paid on a bi-weekly basis at its current rate. You will be eligible to receive a target bonus
equal to the percentage of your regular base salary during the performance period that is no less than your current target
bonus percentage, subject to the Company achieving performance goals as described in the Management Incentive Plan for
ABG Senior Executive Leadership and you remaining employed with the Company through the payment date. The bonus
distribution is typically in the first quarter of the next year.

Per ABCR’s standard policy, this letter is not intended, nor should it be considered, to be an employment contract for a
definite or indefinite period of time. As you know, employment with ABCR is at will, and cither you or ABCR may
terminate your employment at any time, with or without cause.

If, however, your employment with ABCR is terminated by ABCR other than: (i) “for cause” (as defined below); (ii) in
connection with your disability which prevents you or is reasonably expected to prevent you from performing services for
ABCR for a period of 12 months (your “disability”); or (iii) death, you will receive (1) a lump-sum severance payment within
15 days following the Release Date (as defined below) equal to 200% of the sum of your base salary plus your target
incentive (bonus) and (2) perquisites to include continued access to company car usage, financial planning and health
coverage (Company-subsidized COBRA) for a period of 24 months. For purposes of this agrecement ‘company subsidized
COBRA’ shall mean that the Company shall subsidize the total cost of COBRA coverage such that the contributions required
of you for health plan participation during the 24 month period shall be substantially cqual to the contributions required of
active employed executives of ABG. All other programs and perquisites would be governed by their respective plan
documents; provided, however, that the provision of such severance pay is subject to, and contingent upon, your executing
within forty-five days following your termination of employment and failing to revoke a separation agreement with ABCR
(the date on which the release is no longer revocable, the “Release Date™), in such form determined by ABCR, which requires

http://www.sec.gov/Archives/edgar/data/723612/000119312509039260/dex106.htm 08/09/2015
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Mr. Patric Siniscalchi
Page Two
Deccember 19, 2008

you, in part, to release all actual and purported claims against ABCR and its affiliates and which also requires you to agree to:
(i) protect and not disclose all confidential and proprietary information of ABCR,; (ii) not compete, directly or indirectly,
against ABCR for a period of no longer than one year after your employment scparation or for a period of time and within a
geographic scope determined by ABCR to be reasonable to protect ABCR’s business interests; and (iii) not solicit any ABCR
employees, consultants, agents or customers during and for one year after your employment separation.

In addition, if you experience an involuntary termination of employment from ABCR other than “for cause,” and other than
as a result of your “disability” or death, you will receive a lump sum cash payment within 15 days following the Release Date
equal to the fair market value as of your termination of employment of your stock-based awards which would have vested in
accordance with their original vesting schedule by the one-year anniversary of your termination of employment; provided
that, to the extent required to achieve deductibility under Section 162(m) of the Internal Revenue Code of awards that vest
based on the achievement of performance criteria, with respect to any awards that vest based on the achievement of
performance criteria, for performance periods beginning after January 1, 2009, payment in respect of these awards shall not
occur unless and until ACBR determines that all applicable performance goals have been attained (and you or your
beneficiary will receive such payment at the same time, and on the same basis, as awards granted to other executive officers
who are subject to the same performance goals vest).

In addition, if you experience a termination of employment from ABCR due to your “disability” or death, you or your
beneficiary will reccive a lump sum cash payment within 15 days following thc Relecase Date (or, in the cvent of your death,
within 30 days of your death) equal to the fair market value as of your termination of employment of all of your stock-based
awards.

“Termination for Cause” shall mean: (i) your willful failure to substantially perform your duties as an employee of the
Company or any subsidiary (other than any such failure resulting from your incapacity due to physical or mental illness);
(ii) any act of fraud, misappropriation, dishonesty, embezzlement or similar conduct against the Company or any subsidiary;
or (iii) conviction of a felony or any crime involving moral turpitude (which conviction, due to the passage of time or
otherwise, is not subject to further appeal).

The payments and benefits described in this letter are intended to comply with Section 409A and, accordingly, to the
maximum extent permitted, the terms of this letter shall be interpreted and administered to be in compliance with

Section 409A of the Internal Revenue Code (“Section 409A”). Notwithstanding anything to the contrary contained herein, to
the extent required to avoid accelerated taxation and/or tax penalties under Section 409A, you will not be considered to have
terminated employment with ACBR for purposes of the benefits provided in this letter and no payments shall be due to you
on termination of employment hereunder until you are considered to have incurred a “separation from service” from ACBR
within the meaning of Section 409A. Each amount to be paid or benefit to be provided in this letter shall be construed as a
separate identified payment for purposes of Section 409A. Any payments described in this Agreement that are paid pursuant
to a “separation pay plan” as described in Treas. Reg. 1.409A-1(b)(9)(iii) or that are due within
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the “short term deferral period” as defined in Section 409A shall not be treated as deferred compensation unless applicable
law requires otherwise. Notwithstanding anything contained herein, to the extent required in order to avoid accelerated
taxation and/or tax penaltics under Section 409A amounts that would otherwise be payable and benefits that would otherwise
be provided pursuant to this letter (or any other plan or agreement of the Company providing you with payments or benefits
upon your separation from service) during the six-month period immediately following your separation from service shall
instead be paid or provided on the first business day after the date that is six months following your separation date (or death,
if earlier).

The by-laws of the Company provide that officers will be indemnified for their authorized actions on behalf of our Company
to the fullest extent permitted under applicable law.

This severance pay as set forth in this letter is in lieu of and supersedes any other severance benefits otherwise payable to you
under any other agreement or severance plan of ABCR or its affiliates.

Regards,

/s/ Mark J. Servodidio
Mark J. Servodidio
Executive Vice President — Human Resources

Understood and accepted:

/s/ Patric Siniscalchi
Patric Siniscalchi

Date: 12/23/2008
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This is Exhibit N to the Affidavit of
Derek Leschinsky
Affirmed 12 November 2015

178



PUBLIC VERSION

Tab Redacted
Subject to Confidentiality Claim by the Respondents

179



PUBLIC VERSION

TAB O



PUBLIC VERSION

This is Exhibit O to the Affidavit of
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Leschinsky, Derek (IC/IC)

From: DiDomenico, Antonio (IC/IC)

Sent: November-06-15 12:41 PM

To: Brown, Michael (Toronto)

C¢: Leschinsky, Derek (IC/IC); Rydel, Katherine (IC/IC); Ackhurst, Kevin; Kilby, Christine;
Spence, Kristine

Subject: Avis/Budget - examinations for discovery

Michael:

Given the upcoming oral examinations for discovery, we wanted to follow-up with you about timing, logistics and the
deponents for the examinations for discovery.

With respect to timing, we would like to set aside the weeks of December 14 and 21 for the oral examinations (for all
examinations). The Commissioner’s deponent can be examined in Gatineau/Ottawa. Please let us know if you would
also like the Respondents’ deponents to be examined in Gatineau/Ottawa.

With respect to the deponents, we would like to examine William Boxberger on behalf of Aviscar Inc. and Budgetcar
Inc./Budgetauto Inc.. With respect to Avis Budget Car Rental, LLC and Avis Budget Group Inc., we would like to examine
Patric Siniscalchi. If you have any issues in this regard, please let us know. Sophie Beaulieu (the lead case officer) will
be the deponent examined on behalf of the Commissioner of Competition. Ms. Beaulieu wishes to be examined in
French.

Thanks,
Tony

Antonio Di Domenico

Conseiller juridique | Counsel

Services juridiques du Bureau de la concurrence | Competition Bureau Legal Services

Ministére de la Justice | Department of Justice Gouvernement du Canada | Government of Canada
50 rue Victoria, Gatineau, Québec K1A 0C9 Place du Portage |, 22e étage | 22nd floor

Tel: (819) 997-2837 | Mobile: (613) 608-5271 | Fax: (819) 953-9267

Email: antonio.didomenico@cb-bc.gc.ca
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