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OVERVIEW

1. The Commissioner of Competition (the "Commissiopei€nies each of the allegations
in the Response of MasterCaithe "MasterCard Response”) and in the Responsésaf (the
"Visa Response”, and together with the MasterCaedpBnse, the "Responses”), except as

expressly admitted herein.

2. In seeking to justify the obvious anti-competitivaffects of their conduct, the
Respondents attempt to cloak themselves in theestte of consumers by repeatedly claiming
that the Merchant Restraints were implemented 'Hotegt consumers”. This self-serving
assertion is neither fair nor accurate. The regb@se and effect of the Merchant Restraints is to
preserve the now approximately $5 billion in Carctéptance Fees paid each year by merchants
in Canada, by preventing those merchants from gagiaps to effectively foster competition in
respect of, and thereby constrain, these significdard Acceptance Fees. Those Card

Acceptance Fees are largely passed on to consumes form of higher retail prices.

3. The Responses contain multiple unsupportable @&mserand rely on numerous legal,
economic and factual fallacies. The Respondetitgtks on the Application are wholly without
merit, and should be rejected. As discussed mdhg lhelow, the Commissioner replies to the

following eight issues arising from the Responses:

@) Relevant Product Market: The Respondents' position that the relevant produ

market includes all methods of payment, includiagh; wire transfers and text

Unless otherwise indicated, defined terms in tRisply have the meaning ascribed to them in the
Commissioner's Notice of Application and StatemehtGrounds and Material Facts (together, the
"Application™).
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messaging, rests on unsupportable assertions rin@@nsistent with economic
theory and reality. Moreover, their position isatlf contradicted by the
predominant methodology for defining relevant m&ke the hypothetical
monopolist test — which neither Respondent eventimes) let alone applies.
Although other methods of payment exist, none efiths an effective substitute

for merchants for Credit Card Network Services;

Two-Sided Nature of the Market The Commissioner denies the Respondents
allegation that the Application somehow misconceitbe nature of or has
ignored any part of the relevant market in isswel, farther denies that the "two-
sided" market is "the key economic fact" in thiseaNowhere in their Responses
do Visa and MasterCard explain or establish that ttho-sided nature of the
market bears upon, let alone undermines, the Cosmnisr's position that the
Merchant Restraints influence upward or discourdige reduction of Card

Acceptance Fees paid by merchants in Canada;

Alleged Balancing of the Market A significant portion of the Responses is
devoted to attempting to justify the Merchant Rasts on the basis that they
allegedly contribute to "appropriately balancingétmarket or to achieving an
"important and delicate balance" between cardholdemand and merchant
acceptance. This claim by the Respondents, in ttaes as self-appointed
regulators of the Credit Card Network Services regrls untenable and fails to
address adequately, or at all, the blatant antipstitive effects of the Merchant

Restraints, not the least of which is to eliminaesignificant source of



(d)

(e)

-3-

competitive discipline on Card Acceptance Fees. t@on to what the

Respondents repeatedly claim, even if the MercRastraints maximize output
on the Respondents' respective networtkes does not make them pro-
competitive. It is not uncommon for anti-compettipractices to result in higher

outputfor the firms engaging in those practices

Application of Section 76 of theCompetition Act: Visa and MasterCard attempt
to avoid responsibility for the adverse effectsammpetition resulting from the
Merchant Restraints by, in effect, alleging thaytlinave no role in the supply of
Credit Card Network Services to merchants, andeatstmerely act as "the
moderator" between Acquirers and Issuers. Thisréssas incorrect. Not only
do Visa and MasterCard supply Credit Card Netwoskviges indirectly to
merchants through Acquirers, they include expboitractual provisions in their
agreements with Acquirers that dictate the termsnughich Credit Card
Network Services may be supplied by Acquirers toraments, including the
Merchant Restraints. Visa and MasterCard are ¢leanlore than mere
"moderators”. They exert control over the provisioh Credit Card Network
Services in Canada in their capacity as operatbtbeir respective credit card

networks;

Payment of Card Acceptance Fees does Not Mean Thodeees are
Competitive: The Respondents claim that the fact that mershlaawe continued
to accept their credit cards despite high and amirgy Card Acceptance Fees is

evidence that the benefits of accepting their ¢reaids outweigh the costs. This
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does not mean, however, that such Card Acceptaees Rave been set at
competitive levels. Nor does this mean that Cacdefptance Fees have not been
improperly influenced upward by the Merchant Restsa Rather than
supporting the Respondents' claim that Card Acoept&ees are competitive, the
fact that merchants have continued to accept tispdtelents’ credit cards and to
pay the significant Card Acceptance Fees assocwitbdthose cards is clear and
compelling evidence of the Respondents’ market poamd the lack of

competitive alternatives available to merchants;

)] Adverse Effects on Competition Resulting from the Mrchant Restraints
The Respondents' claim that the Merchant Restraioteot affect competition
adversely because merchants have "significant "tailgheir disposal to steer
customers to lower cost payment methods is aldoowitmerit. Discounting and
the other mechanisms identified by the Respondemés not effective in
encouraging customers to use lower-cost methogswhent. Indeed, Visa and
MasterCard prohibit surcharging precisely becau$eyt recognize the
effectiveness of surcharging in encouraging conssiitteuse lower-cost payment

methods;

(9) No Inconsistency Between the Theory of Harm and Relant Market: The
Respondents assert that, based on the Commissiaemition of the relevant
product market, allowing merchants to effectivehc@urage consumers to use
lower-cost forms of payment, such as by surchargmdpigher-cost credit cards,

"cannot constrain pricing for Credit Card Networ&r8ces" as these lower-cost
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forms of payment are outside of the relevant produarket defined by the
Commissioner. There is no inconsistency. Fromexchant'sperspective, other
payment methods are not effective substitutes fedi€ Card Network Services.
The fact thatonsumersnay elect to use another method of payment irettieat
that credit cards are subject to a surcharge, doealter the fact that, even in the
face of a significant increase in Card Acceptaneeskmerchantsare unable to
elect to accept only other forms of payment whigelshing to accept Visa and
MasterCard credit cards. As explained below, th&s lof revenue merchants
would suffer by ceasing to accept Visa and Mastet@aedit cards would be
greater than the cost to merchants of paying afsignt increase in the level of

Card Acceptance Fees;

Merchant Restraints are Not Pro-Consumer The Merchant Restraints are
intended to protect the economic interests of \asa MasterCard, not the
interests of consumers. In particular, Visa andstéiCard seek to continue to
collect without interruption or diminishment thellions of dollars in Card

Acceptance Fees that are paid annually by Canadiarchants through the
Respondents’ networks. Contrary to what the Rebkpus suggest, the
significant Card Acceptance Fees paid by merchamdslargely passed on to
consumers in the form of higher prices, includinighler prices for those
consumers that pay with cash, Interac debit an@roliwer-cost methods of
payment. There is likewise no merit to the Respatslelaim that the Merchant
Restraints are necessary to protect consumers"fsarnand switch behaviour" or

opportunistic or excessive surcharging. That cleests on pure speculation and
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ignores, among other things, the significant comipetand regulatory incentives

that merchants have to refrain from engaging imsaonduct.

Il. RELEVANT PRODUCT M ARKET

4, Visa and MasterCard contend that the relevant mtocharket for assessing the adverse
competitive effects of the Merchant Restraints $thtve expanded beyond the relevant market of
Credit Card Network Services proposed by the Comioner to include all available forms of

payment, including (but not limited to) cash, chegjuwire transfers and payments through text

messaging.

5. As discussed below, the Respondents’ positiontenable, and is fundamentally at odds
with the predominant methodology for defining relet product markets. The position of the
Respondents is also inconsistent with prior densibetermining relevant markets specifically in

respect of credit card networks.

6. The Commissioner states that the relevant prodwrken for the consideration of the
competitive effects of the Merchant Restraintshis supply of Credit Card Network Services,
defined as the operation of a network that provid#sastructure and services enabling
merchants to obtain authorization, clearance aritleseent of transactions for merchants'

customers that pay using the Respondents' own $@fratedit cards.

7. The assertions of the Respondents concerning lénardg market fail to discuss, let alone
apply, the well known and established hypothetigcahopolist test for defining relevant markets.

Instead, the Respondents ground their position wapect to the relevant market on the
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unsupportable and self-serving claim that they cam@gainst all other forms of payment and

that these payment methods should theredtirbe included in the relevant market.

8. Under the hypothetical monopolist test of a proposslevant market, the question is
whether a hypothetical monopolist in the marketl@qarofitably raise its price by a small but
significant amount (usually taken to be 5%), fonan-transitory period of time. If customers
would substitute other products in sufficient amsuno render such a price increase
unprofitable, then the proposed relevant productketashould be expanded to include such

substitutes.

9. Different products are in the same market if they sufficiently close substitutes for
each other from the perspective of the relevantooosrs. In the present Application, the
relevant customers ammerchantsthat accept Visa and/or MasterCard credit cards$ @ay

associated Card Acceptance Fees. The Applicatlmges that the Merchant Restraints

influence upward or discourage the reduction ofdQ®rceptance Fees paid tmerchants

10. A merchant that wishes to accept the hypotheticaiapolist's credit card cannot process
that transaction using another method of paymamth sas a wire transfer or text message.
Rather, to process the payment, the merchant noush@se Credit Card Network Services from
an Acquirer who has access to the relevant credd network and who is authorized to supply

Credit Card Network Services to the merchant.

11. Facing a price increase from a hypothetical monspof Credit Card Network Services,
merchants confront the Hobson's choice of payiegptice increase or not receiving Credit Card

Network Services. Without Credit Card Network Seed, merchants would be unable to accept
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credit cards as a method of payment by their custemIn the current market, most merchants
cannot refuse to accept credit cards as a meapsayohent, despite having to pay high Card
Acceptance Fees, as they would suffer economicalbtuding by losing significant sales to

retail rivals that continue to accept credit cardderchants would not decline to accept credit
cards in response to a 5% price increase by thethgpcal monopolist above the level that

would prevail in the absence of the Merchant Redsa

12. The loss of revenue suffered by merchants fromiiegde accept credit cards would be
greater than the cost to merchants of paying alsmalsignificant non-transitory increase in the
level of Card Acceptance Fees. Indeed, despitstantial increases over time in the cost to
merchants of accepting Visa and MasterCard creudids; there has been no reduction in the

number of outlets that accept Visa or MasterCagditicards.

13. Competition from other payment methods would not dadficient to prevent a
hypothetical monopolist of Credit Card Network Seeg from profitably maintaining

supracompetitive prices for Credit Card Networkv8ms provided to merchants.

14.  Although other methods of payment exist, from tleespective of merchants none of
them is an effective substitute for Credit Card ek Services. If all payment types were
effective substitutes, which is expressly deniedrahants would not be expected to accept the
Respondents' credit cards, which are a higher+oeshod of payment, and increases in fees for
Credit Card Network Services would be deterredafdeast constrained) by the likelihood that
merchants would significantly reduce their purchais€redit Card Network Services. However,
the Respondents have not been deterred from ramingaintaining Card Acceptance Fees

significantly above the competitive level.
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15. Notably, American courts and the European Comnriskave rejected repeated attempts
by the Respondents to broaden the relevant marykethude all other methods of payment, such

as cash, cheques and debit cards.

16. In light of the foregoing, the Respondents' ponitwith respect to the relevant product

market is untenable.

[I. CREDIT CARD NETWORK AS A TWO-SIDED M ARKET

@) Relevance of Two-Sided Market Framework

17. Visa and MasterCard assert (see, for example, Response at paragraphs 2 and 26 and
Visa Concise Statement of Economic Theory at papdw 4 to 6 and 16; MasterCard Response
at paragraphs 5 to 6, 52 to 57, 84 and 100(a) aastvlCard Concise Statement of Economic
Theory at paragraphs 4 and 6) that the Commissitnisconceives the nature of the market in
issue". They claim that Credit Card Network Sesgi@re supplied in a "two-sided" market
consisting of consumers, on one side, and merchantthe other. The Respondents also claim
that the alleged misconception of the Commissiomerrespect of this issue, and more
particularly the Commissioner's alleged exclusieeus on the interests of merchants, is

somehow fatal to her Application.

18. The Commissioner denies that the Application misedres the nature of or has ignored
any relevant part of the market in issue and, esates to this Application, expressly rejects the
Respondents' claim that a two-sided market is "dnmehtally different, from an economic

perspective, than a one-sided market" (see Visaci€erStatement of Economic Theory at

paragraph 4). The Commissioner also denies treetass of the Respondents that the two-sided
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nature of the Credit Card Network Services markéthe key economic fact in this case" (see

MasterCard Concise Statement of Economic Theopatgraph 4).

19. Nowhere in their Responses do Visa and MasterCeguthi@ or establish how the two-
sided nature of the market bears upon the Commissgallegation that the Merchant Restraints
influence upward or discourage the reduction of digmificant Card Acceptance Fees paid by
merchants in Canada. Nor do they explain or a@stablow this feature of the market somehow
affects or alters the conclusions that the relevaatket consists of Credit Card Network
Services in Canada and that the Merchant Restraaws had and are having an adverse effect

on competition in that market.

20. A number of markets are commonly considered toaAmedided, such as newspapers and
communications networks, yet those markets ardmelyt examined using the same legal and
economic approaches applicable to "one-sided" nmarkEor example, the fact that a market is
two-sided does not preclude one side (or the ofn@m) constituting a relevant market, nor does
it preclude or undermine the suitability of the lagion of the hypothetical monopolist test or

the adverse competitive effects analysis to (oohg side of the market.

21. In this matter, the fact that Visa and MasterCalgb asupply Credit Card Network
Services to Issuers and, through them, to cardh®ldees not alter the fact that the Merchant
Restraints influence upward or discourage the realucof the prices paid by merchants for
Credit Card Network Services on the Visa and M&sed networks. Nor does this fact
somehow preclude the Tribunal from prohibiting Viaad MasterCard from continuing to

enforce the Merchant Restraints in their agreemitksAcquirers.
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(b) Setting of Default Interchange Fees and AllegeBalancing of the Market

22. A significant portion of the Responses is devotedttempting to justify the practice by
which Visa and MasterCard set so-called "defaultéichange Fees. As noted in paragraph 44 of
the Application, by far the most significant compah of a Card Acceptance Fee is the
Interchange Fee, which typically represents att|88%o of the total Card Acceptance Fee. The
Respondents each establish schedules that setltdéfidéerchange Fees. Those default

Interchange Fees are then adopted, almost or lgniiitout variation, by Issuers.

23. MasterCard correctly recognizes in paragraph 3itsoResponse that the "Competition
Bureau has not challenged" the Respondents' peaofisetting default Interchange Fees, but
nevertheless claims that the setting of defaultrbitange Fees is "central to the matters in issue
in this Application”. Although MasterCard does redy so explicitly, it appears that this
contention rests on the Respondents' related mss#nmat the Merchant Restraints are somehow
justified because, without them, Visa and MastedCaould not set and maintain the

"appropriate" level of Interchange Fees.

24. In this regard, throughout their Responses Visa MiadterCard attempt to justify the
Merchant Restraints on the basis that they someatoiribute to "appropriately balancing” the
market or to achieving an "important and delicatédéabce" between cardholder demand and
merchant acceptance. For example, MasterCard asgeparagraph 8 of its Concise Statement
of Economic Theory that the Merchant Restraints"ar®ther mechanism by which consumer

and merchant demand is balanced".
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25.  For the reasons set out below, the Respondentsofed justification of the Merchant
Restraints is entirely without merit. Notably, ghjustification is also at odds with the
Respondents’' claim in their Responses that thelMeatdRestraints have no effect on the level of

Interchange Fees, on Card Acceptance Fees or arhamgs.

26. Rather than allowing the market to operate freehd @ermitting market forces to

establish competitive Interchange Fees, Visa anst&i@ard have, through the imposition of the
Merchant Restraints, eliminated a significant seuof competitive discipline on Interchange
Fees, thereby permitting the Respondents to maimtdificially high Interchange Fees and, by
necessary implication, supracompetitive Card Acege Fees. The "equilibrium" fixed by Visa
and MasterCard, in their roles as self-appointgaledors of the Credit Card Network Services
market, is not the true equilibrium that would k#hiaved in a competitive market absent the

Merchant Restraints.

27. Visa claims at paragraph 5 of its Concise StaterakRiconomic Theory and throughout
its Response that "balancing the market" is "thetkeincreasing the overall output through the
Visa Network". Similarly, MasterCard contends ia Response that the goal of the Merchant
Restraints is to "maximize output" on the MastedCaetwork and that "[a] competition law
challenge to conduct designed to maximize outputoisay the least, very peculiar" (seeg,
MasterCard Concise Statement of Economic Theonyaedgraphs 2, 3 and 8 and MasterCard

Response at paragraph 41).

28. In fact, and to the contrary, it is not uncommondati-competitive conduct to result in
higher outpufor the firms engaged in the anti-competitive pi@es in issueFor example, that

is precisely the situation where a dominant firns lraproperly eliminated or disadvantaged its
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rivals, thereby increasings own output relative to a competitive market. Therenathing
"peculiar" about seeking to eliminate anti-compe&titpractices, even where doing so may result

in lower outpuffor the firms engaged in such practices

29. Even if the Merchant Restraints resulted in Cardeftance Fees that were set at a level
of maximizing outpubn the credit card networksf MasterCard and Visa (and even if this was
relevant to the within Application), this could nmasonably be considered an economically
efficient outcome. Maximizing or increasing the usiethe Respondents' significantly more

costly payment networks at the expense of consumvbcs use lower-cost payment methods,

such as cash and Interac debit, is not economieélbjient.

30.  Further, lower Card Acceptance Fees and removtdeoMerchant Restraints wiikely
result in increased merchant acceptance of cradisc Certain merchants or suppliers, including
municipalities and universities, are reluctant toept credit cards as a form of payment given
the high Card Acceptance Fees and the inabilitgtover such costs in the form of a surcharge.
In the absence of the Merchant Restraints, thegsglisuss would be more likely to accept credit

cards, leading to more widespread acceptance oit cards.

V. APPLICATION OF SECTION 76 OF THE COMPETITIONACT

31. Visa and MasterCard contend that the price maimiemg@rovisions found in section 76
of the Act are inapplicable to them, primarily dretbasis that the Respondents do not supply
Credit Card Network Services directly or indirectty merchants. For example, Visa asserts in
paragraph 41 of its Response that it "does not lguipp services indirectly (or directly) to

merchants through Acquirers”. In paragraph 31oResponse, MasterCard describes its role in
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the supply of Credit Card Network Services as nyetdéle moderator" between Issuers and

Acquirers.

32. Visa and MasterCard attempt to avoid responsibifity the adverse effects on

competition resulting from the Merchant Restrainys in effect, alleging that they have no role
in the supply of Credit Card Network Services torchants. This argument is entirely without
merit. Not only do Visa and MasterCard supply @ré&thrd Network Services indirectly to

merchants through Acquirers, they include exploahtractual provisions in their agreements
with Acquirers that dictate the terms upon whicledir Card Network Services may be supplied
by Acquirers to merchants. As Visa admits at paalyg 32 of its Response: "Visa's Operating
Regulations require Acquirers to obtain merchaatgeement to abide by the [Merchant

Restraints] (among others) in their contracts".

33. Visa and MasterCard are clearly not mere "modesator hey are the operators of their
respective credit card networks, and establishatarilly the mandatory terms and conditions on
which access and other Credit Card Network Servitesy be supplied by Acquirers to

merchants.

34. In paragraph 41 of its Response, Visa states thadoes not provide the products
(services) identified by the Commissioner as Cr&xitd Network Services to its customers”.
However, in paragraphs 16 and 32 of its Response,eéssewhere therein, Visa admits that
Acquirers are its customers and that "[a]uthoraaticlearing and settlement are services
provided by Visa Canada to Issuers and Acquirefiie Commissioner states that, contrary to
the assertions of Visa, it is obvious that Visamigs Credit Card Network Services to its

Acquirer customers.
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35. Visa contends in paragraphs 16 and 41 of its Resgptmt section 76 of the Act is not
applicable because the services supplied by Vis&ctpuirers are not "resold". In this regard,
Visa alleges that the services provided by Acqgaitermerchants are different from the services
supplied by Visa to Acquirers. For example, Visseats that the services provided by Acquirers
include additional services, such as point-of-sadeipment and transaction reports, and that

these ancillary services are not supplied by \isadquirers.

36. Visa's arguments are without merit. Section 7éhefAct does not require that a product
be "resold". Rather, section 76 applies to an ages¢ or other prescribed conduct by a supplier
that influences upward or discourages the reductfdhe price at which that supplier's customer
supplies or offers to supply a product within Camafls noted above, it is evident that Visa and
MasterCard supply Credit Card Network Services heirt Acquirer customers and that the
Merchant Restraints implemented by the Respondmfiisence upward or discourage the

reduction of the price at which Acquirers supplyraduct within Canada.

37. Alternatively, and in any event, Visa and MasterCdp, in fact, supply Credit Card
Network Services to be "resold" by Acquirers to amants. At a fundamental level, Visa and
MasterCard have created credit card networks t@hvthey provide direct access to Acquirers
on certain mandatory terms, including an agreenbgnthe Acquirers to apply the Merchant
Restraints. Acquirers, in turn, provide acceshto\isa and MasterCard networks to merchants
for the purpose of processing transactions andiegepayment, again on terms dictated by

Visa and MasterCard, including the mandatory MemtlRestraints.

38. Visa further argues that for its conduct to be sabjo section 76 of the Act, Acquirers

must be reselling to merchants precisely the sanefservices — no more and no less — that are
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supplied by Visa to Acquirers. This too is incotreSection 76 explicitly refers to conduct that
influences upward or discourages the reductionhefprice that "a product” is supplied by a

customer, as opposed to "the product" or "the ganmeuct".

39. Section 76 of the Act explicitly contemplates thians engaged in the supply of Credit
Card Network Services may be subject to a remedprioe maintenance. Among the few types
of firms expressly identified in section 76 arerfg that are "engaged in a business that relates to

credit cards".

40.  Further, Visa contends in paragraph 46 of its Respahat section 76 of the Act does not
apply to the Merchant Restraints on the basisttiey "say nothing about what Acquirers may
charge merchants". Similarly, MasterCard stategaragraph 82 of its Response that it has no

agreement with "Acquirers as to what they chargechamnts for acquiring services".

41. However, section 76 of the Act is not confined gyements that specify a particular
price or set minimum prices. Rather, in pertineat psection 76 applies to conduct that "directly
or indirectly" by agreement or other prescribed msedas "influenced upward, or has
discouraged the reduction of" the price at whicupplier's customer supplies or offers to supply
a product within Canada. As described in paragrapisto 75 of the Commissioner's
Application, the Merchant Restraints have the eftéanfluencing upward or discouraging the
reduction of the significant Card Acceptance Feesrged by Acquirers for supplying Credit

Card Network Services to merchants.

42. MasterCard argues in paragraph 86 of its Respdrate hased on the Commissioner's

theory of the case, "increasing the price of arnuinproduct constitutes price maintenance,
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because it will likely increase the cost of an otifproduct”. Similarly, Visa states in paragraph
44 of its Response that Card Acceptance Fees Gsts that are akin to all other costs that
merchants incur and which presumably merchants ttagever in the prices they charge if they

hope to make a profit".

43.  As aresult of the Merchant Restraints, howevex significant Card Acceptance Fees are

not, in fact, "akin" to other costs faced by merdka

44.  Obviously, merchants have various operating costd aften provide services to
customers that may be optional, such as parkingyehdelivery and assembly of products.
Merchants compete on the provision of such servidesome cases, the cost of supplying such
services is incorporated into the price paid bytauers and offered with no additional charge.
In other cases, however, the purchase price doesnolude these additional services, and
merchants charge customers who wish to utilize sgtliices a fee to recoup (in whole or in
part) the cost of providing those services. Thigrpes merchants to offer lower prices to those
customers who assemble their own products, detiveir own products or otherwise do not

utilize the additional services.

45. By contrast, the Merchant Restraints require mershéo treat Card Acceptance Fees
differently from other costs merchants incur. Speagily, the Merchant Restraints prevent

merchants from declining to accept higher-cost \Asd MasterCard credit cards — that is, from
declining to offer these costly, additional sergieeand also prevent merchants from applying a
surcharge to credit cards with higher Card AccemalRees — that is, from charging a fee to

recover all or part of the expense associated thidke costly, additional services.
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46. In the absence of the Merchant Restraints, thafgignt Card Acceptance Fees paid by
merchants would be similar to such other costshénsense that merchants would be able to
elect whether to accept higher-cost credit cardsvibether to apply a surcharge for those
customers who choose to use higher-cost crediscaslwith the treatment of other input costs,
this would permit merchants to charge lower pritegthose customers who elect not to use

higher-cost credit cards.

47.  MasterCard contends in paragraphs 3 and 89 ofeispé&hse that the Application is not in
furtherance of a "proper goal of competition laBimilarly, Visa asserts in paragraph 63 of its
Response that no other antitrust authority hadeingéd the Merchant Restraints as constituting

price maintenance.

48.  Although foreign competition authorities have apgldifferent statutory frameworks in
analyzing, challenging and seeking relief in respgdhe Merchant Restraints, many of these
authorities have identified significant concerngameing the anti-competitive effects of the
Merchant Restraints similar to those alleged byGbenmissioner. Further, despite differences in
the applicable legal frameworks, a number of coirtipat authorities have required Visa and
MasterCard or their respective affiliates to am#r@Merchant Restraints to address competition

issues similar to those identified in this Applioat

49. For example, the New Zealand Commerce Commissicently secured a remedy
against Visa International Service Association,avi&/orldwide Pte Limited and MasterCard
requiring, among other things, the removal of thke prohibiting merchants from surcharging
Visa and MasterCard credit cards. Among the corscaedentified by the New Zealand

Commerce Commission were that the Merchant Resdétaand the No Surcharge Rule in
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particular, "have the purpose, effect or likelyeeff of controlling or maintaining, or providing
for the controlling or maintaining of, the [Card deptance Fees] charged by acquirers" and that
the Merchant Restraints "prevent competitive presdtom eroding [Interchange Fees] and

[Card Acceptance Fees]".

50. In the proceedings brought against Visa Inc. andgtbt&€ard by the U.S. Department of
Justice ("DOJ"), relied upon by Visa at paragraghd its Response, the DOJ recognized
explicitly in its Complaint that, among other thggthe "Merchant Restraints impose a
competitive straightjacket on merchants”, that tlespondents' "set of vertically imposed
restrictions independently restrains competitionoagn networks" and that each of the
respondent's "vertical Merchant Restraints arectlyr@imed at restraining horizontal interbrand

competition”.

51.  Further, contrary to the assertions of MasterC#nd, Commissioner's Application is
entirely consistent with the "proper goal of conmpet law" of prohibiting price maintenance
that has an adverse effect on competition, inclyigirohibiting agreements and other conduct
between suppliers and downstream firms that infleempward or discourage the reduction of
the price at which such downstream firms supplyféer to supply products to customers. As
described in greater detail in the Commissionensplikation at paragraphs 67 to 94, the
Commissioner seeks a remedy with respect to raetigc imposed by suppliers (Visa and
MasterCard) that by agreement or like means (thechdat Restraints) restrict the terms upon
which downstream firms (Acquirers) may supply pragu(Credit Card Network Services) to

customers (merchants), thereby influencing upwardiscouraging the reduction of the price at
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which Acquirers supply products to merchants andeeskly affecting competition in the

relevant market.

V. PAYMENT OF CARD ACCEPTANCE FEeEs DOEs NoT MEAN THOSE FEES ARE
COMPETITIVE

52. In paragraph 22 of its Response, Visa assertghtbdfact that many ... merchants accept
credit cards (including Visa Cards) speaks to #wt that, for those merchants, the benefits of
doing so outweigh the costs". Similarly, MasterCstates at paragraph 88 of its Response that
"merchants who accept credit cards have deterntimdhey are more profitable doing so than

not".

53. The fact that merchants accept credit cards anchjghyCard Acceptance Fees does not
somehow support the assertion that those Card Aacep Fees have been set at competitive

levels or have not been influenced upward by thechBnt Restraints.

54. To take an example from a different context, thet that customers continue to buy a
product sold at a supracompetitive price by supplieeho are conspiring to fix prices

(presumably because even at the supracompetitige fire benefits of purchasing the product
outweigh the costs) does not mean that the cotgtaonduct is not anti-competitive, that the
prices paid by customers are competitive, or tlatigpants in the cartel are not deserving of
condemnation. Even a pure monopolist sets pritésvals where consumers will continue to

purchase its products.

55. Indeed, the fact that merchants continue to pay @aceptance Fees despite the fact that

such fees are set at a supracompetitive level mosfine market power held by the Respondents
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and the lack of competitive alternatives availablenerchants, rather than that Card Acceptance

Fees are competitive.

56. Contrary to paragraph 95 of the MasterCard Respotis® Commissioner is not
attempting to substitute her judgment concernirggdptimal level of Interchange Fees. Rather,
the Commissioner is seeking to have the level ofe¢hfees determined by competitive market

forces, unobstructed by the Merchant Restraint®sag by Visa and MasterCard.

VI. ADVERSE EFFECTS

57. In subparagraph 62(d) of its Response and paragtdpbf its Concise Statement of
Economic Theory, Visa alleges that the removalhef Merchant Restraints would not enhance
competition between Issuers with respect to thellef/Card Acceptance Fees as "Issuers do not
compete in this regard". To the extent that Issuker not compete in this regard, this is so in

whole or in part because the Merchant Restraintsrgte any incentive for them to do so.

58. As discussed above and in the Application, the nsigtificant component of Card
Acceptance Fees are the Interchange Fees retaneduers and which are essentially set by the
Respondents through their default Interchange Fees result of the Merchant Restraints, the
Respondents currently establish default Interchdregs for Visa and MasterCard credit cards
without regard to whether merchants may react Iplyapy a surcharge or declining to accept
any of the Respondents' credit cards. The MercRastraints also eliminate (or significantly
reduce) the need or incentive for Issuers to deviiam the default Interchange Fees set by the

Respondents.
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59. In the absence of the Merchant Restraints, the ddegmts would have an incentive to
set default Interchange Fees at a competitive linatlwould not result in Card Acceptance Fees
that cause merchants to surcharge, prefer othdit ciards or decline to accept such cards. Even
if the Respondents would not lower default Interdea Fees in response to the removal of the
Merchants Restraints, which the Commissioner espredenies,lssuers would have an
incentive to agree to lower Interchange Fees inaxge for commitments from merchants not to
surcharge or refuse their cards. Consequentlyptbgpect and fact of merchants surcharging,
disfavouring or refusing to accept certain creditds would lead to increased competition

between the Respondents, as well as among Issu#rsespect to Interchange Fees.

60. Visa contends in paragraph 13 of its Concise Stat¢rof Economic Theory that the
Commissioner fails to distinguish between "demaond & product for resale and derived
demand". Visa suggests that because it does ngiysaperchants directly with Credit Card
Network Services, it does not compete with respe€ard Acceptance Fees. There is no merit
to this assertion. In fact, it is Visa that faidsfairly acknowledge that, although suppliers may
not directly participate in downstream markets, suppliers mpetitive markets do sadirectly
and will wish to ensure that prices are set atléetlgat are competitive in downstream markets.
For example, suppliers of products to a groceryesset wholesale prices at levels that allow
those products to be offered by the grocer atlrptates that are competitive. Although the
suppliers do not participate directly in the retailarket, they must still have regard to

competition at the retail level.

61. For the reasons explained above and in the Appitcats a result of the Merchant

Restraints the Respondents and Issuers have raosignificantly reduced, incentive to ensure



-23-

that Interchange Fees and Network Fees are sewals|that will result in competitive Card

Acceptance Fees.

62. Visa also contends in paragraph 13 of its ConciateBient of Economic Theory that the
Merchant Restraints do not result in an adversecefin competition because merchants have
"significant tools at their disposal”, such as disating, to encourage customers to use lower-
cost forms of payment. This contention is withogrit. The Commissioner need only establish
that making surcharging available as an option #&ycmants would allow merchants to more
effectively encourage consumers to use lower-costhaus of payment, not that all other
mechanisms identified by the Respondents are ictefee Nevertheless, the Commissioner
reiterates that discounting and the other mechanisientified by Visa in paragraph 58 of its
Response are not effective in encouraging custontieersse lower-cost methods of payment.
More particularly, as outlined in paragraph 66hef Commissioner's Application, the addition of
surcharging as an available option is more effecthan discounting in promoting competition

in respect of Card Acceptance Fees.

63. Indeed, Visa and MasterCard prohibit surchargirgcigely because they recognize the
effectiveness of surcharging in encouraging conssinteeuse lower-cost payment methods. As
MasterCard notes in paragraphs 59 and 98(b) ofRksponse, if merchants surcharge
MasterCard credit cards, or refuse to accept M@ster credit cards this will affect the

willingness of cardholders to use MasterCard credits. It is telling that MasterCard does not
express similar concerns with respect to discogntand has in fact permitted merchants to grant

discounts for use of lower-cost forms of payment.
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VII. NO INCONSISTENCY BETWEEN THE COMMISSIONER 'S PROPOSED RELEVANT PRODUCT
MARKET AND THEORY OF COMPETITIVE HARM

64. In paragraphs 57 and 62(f) of the Visa Responsmgpaphs 14 and 15 of the Visa
Concise Statement of Economic Theory and paragréplend 48 of the MasterCard Response,
the Respondents assert that, based on the Comn@ssialefinition of the relevant product
market, allowing merchants to effectively encourag@msumers to use lower-cost forms of
payment, such as by surcharging on higher-cositaans, "cannot constrain pricing for Credit
Card Network Services" as these lower-cost fornagiment are outside of the relevant product
market defined by the Commissioner. More partidylathe Respondents argue that the
Commissioner's position that consumers would switchther methods of payment in response
to surcharging is inconsistent with her positioattthese other methods of payment are not
within the relevant product market. In paragrafhdf its Concise Statement of Economic
Theory, Visa goes so far as to describe the Conmomisss position on this issue as

"nonsensical”.

65. Visa and MasterCard wrongly equate the paymenbpogtavailable to consumers with

the competitive alternatives available to merchafi$sa result of the Respondents' No Surcharge
Rule, customers using credit cards cannot see antbtiface the costs to merchants resulting
from the use of those cards, and may thereforerdegadit cards as a substitute to other forms
of payment, including those that impose lower costsnerchants. By contrast, merchants, who
bear the costs associated with different paymetidiag do not regard credit cards as substitutes

for lower-cost payment options.
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66. From a merchant's perspective, other payment msthaosl not effective substitutes for
Credit Card Network Services. The fact tltansumeramay elect to use another method of
payment in the event that credit cards are sulipeatsurcharge does not alter the fact that, even
in the face of a significant increase in Card At¢aape Feesnerchantsare unable to elect to
accept only other forms of payment while declintagaccept Visa and MasterCard credit cards.
As explained above, the loss of revenue merchantddasuffer if they ceased accepting Visa
and MasterCard credit cards would be greater tharcost to merchants of paying a significant

increase in the level of Card Acceptance Fees.

67. In the absence of the Merchant Restraints, mershaotuld effectively encourage
consumergo use lower-cost methods of payment, such asubgharging higher-cost credit
cards, without having to refuse to accept the Redgot's credit cards altogether. However, in
the presence of the Merchant Restraints, Visa arabtdiCard can maintain high Card
Acceptance Fees without the risk that they willeldsansactions to lower-cost methods of
payment because the Merchant Restraints consth@inability of merchants to effectively

encourageonsumerso switch to lower-cost forms of payment.

68.  Further, the fact that other payment methods argdriof the relevant market should not
be assumed to mean that theraassubstitutability between such other payment mesthad

Credit Card Network Services. Rather, it means toatpetition from other payment methods
would not be sufficient to prevent suppliers of diteCard Network Services from profitably

maintaining supracompetitive prices for merchaner @ sustained period of time.



-26 -

69. Consistent with the above, MasterCard recognizesecity in paragraph 47 of its
Response that the focus of the inquiry in defiranglevant market should be on whether there is
"sufficient” competition between Credit Card Netlw@ervices and other payment methods, as
opposed toany competition. Having recognized this principle, Mag&ard fails to apply it.
Nowhere in its Response does MasterCard assertstiiitient competition exists between
Credit Card Network Services and other payment austho establish that these products are

within the same relevant product market.

VIIl. MERCHANT RESTRAINTS INCREASE PRICES TO MERCHANTS AND ULTIMATELY HARM
CONSUMERS

70. MasterCard and Visa claim repeatedly in their Raspe that the Merchant Restraints
were implemented to "protect consumers”. Thisselving assertion is simply untrue. Instead,
the purpose and effect of the Merchant Restramte protect the now approximately $5 billion

per year in Card Acceptance Fees paid by merchar@anada by preventing merchants from
taking steps to effectively foster competition iaspect of, and thereby constrain, these

significant Card Acceptance Fees.

71. Establishing price maintenance within the meanihgeaxtion 76 of the Act does not
require the Commissioner to shdwoth that the prices paid by merchants for Credit Card
Network Services were and are being influenced wgpwaa a result of the Merchant Restraints

andthat retail prices paid by consumers were andhigiiger owing to the Merchant Restraints.

72. In any event, far from being beneficial to consusnehe billions of dollars in Card

Acceptance Fees paid each year by Canadian mesclhave largely been passed on to
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consumers, including those consumers that pay wash, Interac debit or other lower-cost
methods of payment, in the form of higher retailc@s. Absent the ability to effectively
constrain against the increase of Card Acceptarems Fabove competitive levels.d, by
refusing to accept higher-cost credit cards orlsanging), the only way merchants can recover
the additional costs resulting from artificiallyghi Card Acceptance Fees is to increase prices

generally to all consumers.

73. Consumers who pay with cash, Interac debit or d#es costly methods of payment are
unambiguously harmed by the Merchant Restrainthese restrictions result in artificially high
Interchange Fees and correspondingly higher netiziés, while these consumers receive none of

the benefits associated with the use of creditsard

74. In paragraphs 71, 72 and 75 to 80 of the Master®asponse and paragraph 9 of Visa's
Concise Statement of Economic Theory, the Respdsdegue that the Merchant Restraints are
necessary to protect consumers against attemptadoghants to engage in "bait and switch

behaviour with consumers" and from opportunistiexcessive surcharging by merchants.

75. These assertions are self-serving and purely spidomilin nature. Merchants have

significant legal, economic and reputational inoezg not to "bait and switch" or engage in any
other form of deceptive marketing or unfair bussesactice. Merchants that might engage in
such practices, such as failing to adequately asscimaterial conditions of purchase, not only
face potential remedies under tGempetition Acbor other statutes, but also a loss of customer

goodwill, damage to their reputation and a lossepkat business.
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76. The Respondents' arguments that merchants woulseng opportunistic or excessive

surcharging to extract additional revenues fromsoomers is inconsistent with the manner in
which competitive markets operate. Merchants timatage in surcharging or apply excessive
surcharges to credit card purchases risk losingsgal those rivals that do not apply surcharges
or that apply lower surcharges. In the absencén@fMerchant Restraints, competition among
merchants would constrain the ability of merchaotapply surcharges, in the same way that

competition at the retail level constrains othenfs of price increases.

77. In the absence of the Merchant Restraints, thogehaets that elected to surcharge on
higher-cost credit cards would simply be charginfige for a costly servica.¢., the right to
purchase with a credit card that has a high Carcepiance Fee). Charging fees to customers
who elect to use services that result in costh¢onterchant is a standard, competitive business

practice, not a "bait and switch" tactic.

78. The Respondents' descriptions of surcharges argletaty at odds with the common

sense interpretation of these charges as pricdsyste merchant for offering a costly service
(i.e, a transaction by credit card). For example,atgraph 80 of its Response, MasterCard
claims that its Merchant Restraints prevent "memnth&rom penalizing consumers who wish to
pay with a MasterCard card". Cardholders who useerexpensive credit cards may be required
to pay the costs associated with using those ¢astisad of having their credit cards subsidized
through higher prices paid by other consumers.h@imcarrangement cannot sensibly or fairly be
described as a "penalty”, any more than a fee eldatg customers who elect to use parking

(rather than walk or take the bus) can fairly bectibed as a "penalty”.
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79. If the Respondents are required to permit merchantharge cardholders for the cost of
using a credit card, this may affect the decisiédnsome cardholders to use credit cards.
However, this would simply be the price system atkyguiding consumers to make cost-based

decisions.

80. In paragraph 38 of its Response, Visa suggestgttadtdonour All Cards Rule should be
maintained because Visa markets its cards "in lpegeon the promise that cardholders will be
able to use their Visa Card" at merchants thatlaysihe Visa logo. The effect of the Honour All
Cards Rule is to prohibit merchants from selecyivedfusing to accept only those Visa and
MasterCard credit cards with higher Card Acceptdfees. As a consequence, faced with Card
Acceptance Fees above competitive levels, merctartsgonfronted with the binary choice of
ceasing to accepll Visa and MasterCard credit cards, or continuingatceptall of the
Respondents' credit cards. The fact that Visaelexted to market its products on the basis of
universal acceptance is not a legitimate justifocatfor maintaining a restraint that requires
merchants to accept all credit cards, includings¢hwith supracompetitive Card Acceptance

Fees.

81. In any event, the Commissioner is not seeking fréftiat requiresmerchants to decline

higher-cost credit cards. Rather, she is simpikisg relief that will ensure that merchants have
that option. In the absence of the Merchant Redfaiparticipants in the Visa credit card
network could take steps to reduce the likeliholoat tmerchants will decline to accept Visa

credit cards by ensuring that Card Acceptance &eeset at competitive levels.

82. Visa alleges in paragraph 63 of its Response thatdntitrust authority in any other

jurisdiction has ever challenged the [Honour Allr@aRule]". As Visa must surely be aware,
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this is incorrect. Although ultimately resolved dbgh a consensual resolution that did not
include removal of the Honour All Cards Rule, that&ment of Claim filed by the New Zealand
Commerce Commission in proceedings commenced 6 20B8allenged the Honour All Cards
Rule claiming that it substantially lessened contipet by "preventing merchants from declining
to accept [Visa and/or MasterCard cards] issuegdasticular issuing banks" and by "preventing
merchants from declining to accept Visa and/or Ei&3ard cards of particular types or from
offering different terms to customers presentingavand/or MasterCard cards of particular

types".

83. MasterCard asserts at paragraph 87 and elsewhete Response that removal of the
Merchant Restraints and, in particular, removaltred Honour All Cards Rule, threatens to
"fundamentally undermine, and perhaps destroy tlast®Card system”. The Commissioner
denies this hyperbolic assertion. Presumably, alstdrCard and its Issuers genuinely believed
that the very existence of the credit card netweaalk at risk, they would ensure that Interchange
Fees are set at competitive levels so as to rethecdikelihood that merchants will refuse to

accept MasterCard credit cards.

84. In other jurisdictions, MasterCard has made sinyildire predictions. In Australia, for
example, MasterCard claimed that the removal dfageMerchant Restraints and the lowering
of Interchange Fees would "eventually lead to thele open system unravelling"”, a process that
MasterCard characterized as a "death spiral". ¢, flae removal of certain of the Merchant
Restraints, including the No Surcharge Rule, didrasult in a "death spiral" for MasterCard in

Australia. To the contrary, since the removalhattcountry of the No Surcharge Rule and a
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reduction in Interchange Fees, MasterCard has antihcies to benefit frormcreasedmerchant

acceptance in Australia.
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