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PUBLIC VERSION

WHEREAS pursuant to a Merger Agreement, dated March 8, 2009, Merck & Co., Inc.
(“Merck™) and Schering-Plough CorporationS¢hering-Ploughi) will combine in a stock and
cash transaction (thdfansaction”);

AND WHEREAS the Transaction will be structured as a reverse merger pursSuavitich
Schering-Plough will acquire Merck, but will operate under the navierck” (the ‘Merged
Entity ”);

AND WHEREAS this Consent Agreement (thAgreement’) shall apply to the Merged Entity
following the implementation of the Transaction;

AND WHEREAS the Commissioner of Competition (th€dmmissioner) has determined that
the Transaction is likely to result in a substantial lesseningrevention of competition in
Canada for the supply of NK-1 Receptor Antagonists for the treatafe@tNV or PONV in
humans, and that the divestiture of the Rolapitant Product Asselsfif@sd herein) is necessary
to ensure that such substantial lessening or prevention of competitiamiviesult from the
completion of the Transaction;

AND WHEREAS the Respondents do not admit that the Transaction is likely to rasalt
substantial lessening or prevention of competition in Canada for the safpNk-1 Receptor

Antagonists for the treatment of CINV or PONV in humans, or thaéihei Transaction were to
result in such substantial lessening or prevention of competition, thaitlive of the Rolapitant
Product Assets would be necessary to ensure that such substaseairig or prevention of
competition would not result from the completion of the Transaction, dunwati contest the
Commissioner’s conclusions for the purposes of the enforcement of anwgignowaf this

Agreement or in any subsequent proceeding, including any proceeding uritter $86 of the

Act, in relation to this Agreement;

AND WHEREAS the Commissioner has determined that the Transaction is likebgtdt in a
substantial lessening or prevention of competition in certain animal health mar&etsada;

AND WHEREAS, in order to address the Commissioner’s concerns that the Transacti
likely to result in a substantial lessening or prevention of conggetit certain animal health
markets in Canada, Merck divested its 50 percent interest in IMendgted (“Merial”) to
Sanofi-Aventis on September 17, 2009, pursuant to a Share Purchase Agreameniuly 29,
2009, and a Termination Agreement in connection with the Master Merial Venturewegiee

AND WHEREAS Merck, Schering-Plough, and Sanofi-Aventis have entered into a CainOpt
Agreement, dated July 29, 2009;

AND WHEREAS the Commissioner has determined that the exercise by Sanofi\eétie
call right set out in the Call Option Agreement is likely ésult in a substantial lessening or
prevention of competition in certain animal health markets in Canada;
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AND WHEREAS the Respondents do not admit that the exercise by Sanofi-Aveniis chlt
right set out in the Call Option Agreement is likely to resaolta substantial lessening or
prevention of competition in certain animal health markets in Canada;

AND WHEREAS the Respondents will not contest, for the purposes of the enforcemamnt of a
provision of the Agreement or in any subsequent proceeding, including angdgirgceinder
section 106 of the Act, in relation to this Agreement, the Commissorenclusion that the call
right set out in the Call Option Agreement is likely to resaolta substantial lessening or
prevention of competition in certain animal health markets in Canada;

AND WHEREAS the Respondents consensually attorn to the jurisdiction of the Competiti
Tribunal for purposes of this Agreement and any proceeding initiatethédbyCommissioner
relating to this Agreement;

AND WHEREAS the Commissioner and the Respondents agree to the immediatiatiegi®f
this Agreement with the Competition Tribunal by the Commissioner;

NOW THEREFORE Schering-Plough, Merck, and the Commissioner agree as follows:

l. DEFINITIONS

[1] For the purposes of this Agreement, unless something in the subjset anacontext is
inconsistent therewith, the following capitalized terms have the following mgsni

(@ “Act” means the&Competition Act, R.S.C., 1985, c. C-34, as amended,;
(b) “Acquirer(s)” means the following:

0] a Person specified by name in this Agreement to acquireydartassets
or rights that the Respondents are required to assign, grant, Jideress,
transfer, deliver, or otherwise convey pursuant to this Agreemenhand t
has been approved by the Commissioner; or

(i) a Person approved by the Commissioner to acquire particulatsass
rights that the Respondents are required to assign, grant, licevesst, di
transfer, deliver, or otherwise convey pursuant to this Agreement;

(c) “Acquisition” means the acquisition and subsequent merger contemplated by the
Agreement and Plan of Merger by and among Merck & Co., Inc., Schering-
Plough Corporation, Blue, Inc. and Purple, Inc., dated as of March 8, 2009 (the
“Acquisition Agreement’);

(d) “Affiliate ” means an affiliated corporation, partnership or sole proprietorship
within the meaning of subsection 2(2) of the Act;

(e) “Agency(ies) means any government regulatory authority or authorities in the
world responsible for granting approval(s), clearance(s), qualdiuzi,
license(s), or permit(s) for any aspect of the research, Develdpmanufacture,
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marketing, distribution, or sale of a Product. The term “Agencyuntes, without
limitation, Health Canada and the United States Food and Drug Admaiiust
(HFDA”);

“Agreement means this Consent Agreement entered into between Merck,
Schering-Plough and the Commissioner pursuant to section 105 of the Act,
including the schedules hereto;

“Animal Health Products” means all pharmaceutical, biological and medicinal
products, including, without limitation, in-feed products, vaccines, paidsiic

all other products intended to enhance the health or performance of aajl and
species of animals (including livestock, aquatic animals and compamioials,

but excluding humans) and all products developed using genetic techniques
(including selective breeding) to improve poultry (including chickens, ysrke
ducks, geese, guinea fowl, pheasants, partridges and quail), whetheedbr m
production, egg production or any other purpose;

“Application(s)” means

0] in respect of Canada, all of the following, as required bytH&2anada or
the Canadiafrood and Drugs Act, R.S.C. 1985, c. F-27, as amended, and
all rules and regulations promulgated thereunder: “Investigationad Ne
Drug Submission” (“INDS”), “New Drug Submission” (“NDS”),
“Abbreviated New Drug Submission” (“ANDS”), “Supplemental New
Drug Submission” (“*SNDS”), “Supplemental Abbreviated New Drug
Submission” (“*SANDS”), “Clinical Trial Application”, “Clinical Trial
Application Amendment”, “DIN Application”, or “Experimental Study
Certificate” for a Product filed or to be filed with Healthr@da, and all
supplements, amendments, and revisions thereto, any preparatory work,
drafts and data necessary for the preparation thereof, and all
correspondence between the Respondents and Health Canada related
thereto; and

0] in respect of the United States, all of the following: N@mig Application
(“NDA”), Abbreviated New Drug Application (“ANDA"), Supplemental
New Drug Application (“SNDA”"), or Marketing Authorization
Application (“MAA”), the applications for a Product filed or to béed
with the FDA pursuant to 21 C.F.R. Part 314, and all supplements,
amendments, and revisions thereto, any preparatory work, drafts and data
necessary for the preparation thereof, and all correspondence beteeen t
Respondent(s) and the FDA related thereto. The term “Applicatiso” al
includes an Investigational New Drug Application (“IND”) for aoBuct
filed or to be filed with the FDA pursuant to 21 C.F.R. Part 312, and all
supplements, amendments, and revisions thereto, any preparatory work,
drafts and data necessary for the preparation thereof, and all
correspondence between the Respondent(s) and the FDA related thereto;
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The term “Application” and all of the foregoing terms or abbreviationkide the
foreign equivalents of the above-referenced filings and activitigstte foreign
counterpart(s) of Health Canada and the FDA, as applicable;

“Call Option” means:

0] the Call Option Agreement among Merck & Co., Inc., Schering-Ploug
Corporation and Sanofi-Aventis dated July 29, 200€a(l' Option
Agreement’); and

(i)  any other agreement or arrangement that provides Sanofi-Aweitli any
right or option to acquire an Ownership Interest in Intervet Schering-
Plough Animal Health or the business of researching, developing,
manufacturing, marketing or selling Animal Health Products opetated
the Respondents;

“cGMP” means:

0] for any Product regulated by Health Canada, current Good Manurfactur
Practice, as set forth in the Canadtod and Drugs Act, R.S.C. 1985, c.
F-27, as amended, and all rules and regulations promulgated thereunder;
and

(i)  for any Product regulated by the FDA, current Good Manufacturing
Practice as set forth in the United States FedEwald, Drug, and
Cosmetic Act, as amended, and includes all rules and regulations
promulgated by the FDA thereunder;

“CINV” means the treatment of chemotherapy-induced nausea and vomiting in
humans;

“Clinical Requirements’ means all quantities of SCH 619734 (Rolapitant) as are
required by the Acquirer of the Rolapitant Product Assets for the cbmduc
preclinical, clinical studies, and/or Clinical Trials for the pugsosf obtaining
any and all Applications and/or Product Approvals in the Geographictargrri

for the use of Products containing SCH 619734 (Rolapitant) for CINV and/or
PONYV;

“Clinical Trial(s)” means a controlled study in humans of the safety or efficacy
of an NK-1 Compound, and includes, without limitation, any Phase | climiahl
Phase Il clinical trial, or Phase Il clinical trial, fdret purposes of obtaining any
and all Applications and/or Product Approvals in the Geographic Terfaothe

use of Products containing SCH 619734 (Rolapitant) for CINV and/or PONV;

“Closing Daté¢ means the date on which the Respondent(s) (or a Divestiture
Trustee) Divests the Rolapitant Product Assets to an Acquireugnirso this
Agreement;
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(o) “Commissionef means the Commissioner of Competition appointed pursuant to
section 7 of the Act or any Person designated by the Commissioaetr ao her
behalf;

(p) “Confidential Business Informatiori means all information owned by, or in the

possession or control of, a Respondent that is not in the public domain aisd that
directly related to the research, Development, manufacture, nmayketi
commercialization, importation, exportation, cost, supply, sales, sag®ort, or

use of the Rolapitant Product(s), provided, however, that the restrictions
contained in this Agreement regarding the Respondents’ use, conveyance,
provision, or disclosure of “Confidential Business Information” shall pptyato

the following:

) information that subsequently falls within the public domain through no
violation of this Agreement or breach of confidentiality or non-discesur
agreement with respect to such information by the Respondent(s);

(i) information related to the Rolapitant Products that was arebed,
Developed, manufactured, marketed, or sold by the Respondent Schering-
Plough that Respondent Merck can demonstrate it obtained without the
assistance of Respondent Schering-Plough prior to the Acquisition;

(i)  information that is required by Law to be publicly disclosed,;

(iv) information relating to the Respondents’ general businesegiat or
practices relating to research, Development, manufacture, marketing
sales of Products that does not discuss with particularity thepiRoia
Products or the proprietary business interests of Merial;

(v) information specifically excluded from the Rolapitant Productets
(other than the NK-1 Know How exclusively licensed to the Acquirer);

(vi)  all intellectual property licensed to the Acquirer on a noreskee basis;
and

(vii) information that is protected by the attorney work product, atyectient,
joint defense or other privilege prepared in connection with the
Acquisition and relating to any Canadian or foreign antitrust or
competition Laws;

(@) “Contract Manufacture” means the manufacture of SCH 619734 (Rolapitant) to
be supplied by a Respondent to an Acquirer or the Acquirer's Designee;

)] “Designeé means any Person other than a Respondent that has been designated
by an Acquirer to manufacture a Rolapitant Product for that Acquirer;

(s) “Development means all preclinical and clinical drug development activities,
including test method development and stability testing, toxicology,uiatian,
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process development, manufacturing scale-up, development-stage mamgacturi
quality assurance/quality control development, statistical anabsis report
writing, conducting Clinical Trials for the purpose of obtaining any afd
approvals, licenses, registrations or authorizations from any Ageoessary for

the manufacture, use, storage, import, export, transport, promotion, marketing
and sale of a Product (including any government price or reimbursement
approvals), Product approval and registration, and regulatory affetsddo the
foregoing. ‘Develog means to engage in Development;

“Direct Cost’ means a cost not to exceed the cost of labour, material, aadel
other expenditures to the extent the costs are directly incusrguiovide the
relevant assistance or service. “Direct Cost” to the Acqtmreits use of any of

the Respondents’ employees’ labour shall not exceed the average \wagdy

rate for such employee, provided, however, in each instance where: (1) an
agreement to Divest relevant assets is specificallyaeéexd and attached to this
Agreement; and (2) such agreement becomes a Remedial Agre@meat
Rolapitant Product, “Direct Cost” means such cost as is providedugh s
Remedial Agreement for that Rolapitant Product;

“Divestiture” means, the sale, transfer, assignment, licensing or other digfosal
identified assets, such that the Respondents will have no direct r@cindterest

in such assets except as permitted herein or upon the consent of the
Commissioner; Divest’ means to implement the Divestiture;

“Divestiture Truste€’ means a Person appointed by the Commissioner pursuant
to the relevant provisions of this Agreement and any employees, ayeuttser
Persons acting for or on behalf of the Divestiture Trustee;

“Divestiture Trustee Sale Period means the one (1) year period following the
expiration of the Initial Sale Period, within which the Divestitlirastee alone is
empowered to sell the Rolapitant Product Assets, or such longer peritice
Commissioner, in her sole discretion, considers appropriate in the circumstances;

“Domain  Namé means the domain name(s), universal resource locators
(“URLs"), and registration(s) thereof, issued by any Person or atythbat
issues and maintains the domain name registration. “Domain Namaé” reot
include any trademark or service mark rights to such domain nameshathehe
rights to the Product Trademarks required to be divested,;

“Drug Master Files’” means the information submitted to the FDA as described
in 21 C.F.R. Part 314.420 related to a Product, and all submissions to Health
Canada referred to as drug master files in respect of a Product;

“Effective Date€’ means the earliest of the following dates:

0] the date the Respondents consummate the Acquisition pursuant to the
Acquisition Agreement;
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(i) the date the merger contemplated by the Acquisition Agrattmecomes
effective by filing the certificate of merger with the Ddpzent of the
Treasury of the State of New Jersey;

(i)  the date on which Respondent Schering-Plough acquires, directly or
indirectly, fifty (50)% or more of the voting securities of Respondent
Merck; or

(iv)  the date on which Respondent Merck acquires, directly or indirdicty
(50)% or more of the voting securities of Respondent Schering-Plough;

‘Freedom to Operate Searchésmeans all studies, analyses, reports and legal
opinions that were prepared for the purposes of identifying, evaluating or
analyzing potential patent barriers to the commercialization hef NK-1
Compounds and related technologies;

“Geographic Territory” shall mean each of (1) Canada and (2) the United States
of America;

“Government Entity” means any Canadian Federal, provincial, or municipal
government, or any U.S. Federal, state, local, or non-U.S. government, or any
court, legislature, government agency, or government commission, arcaciglj

or regulatory authority of any government;

“Initial Sale Period” means ten (10) days from the Effective Date, subject to
extension in the sole discretion of the Commissioner;

1SPAH” or “Intervet Schering-Plough Animal Health’ means any of
Respondent  Schering-Plough’s  business of discovering, developing,
manufacturing, marketing, or selling Animal Health Products includarigpout
limitation, the following Persons: Intervet Australia Pty Ltchielvet Canada
Ltd.; Intervet Deutschland GmbH; Intervet do Brasil Veterinatidal Intervet
GesmbH; Intervet Hellas A.E.; Intervet Inc.; Intervet India Pwd; Untervet
(Italia) S.R.L.; Intervet Innovation GmbH; Intervet International Blktervet
International GmbH; Intervet Korea Ltd.; Intervet Mexico S.A. de.Cliervet
Nederlands B.V..; Intervet Pharma R&D S.A.; Intervet Productionsli®t&rvet
Productions Srl; Intervet SA; Intervet South Africa (Pty) Ledit Intervet UK

Ltd; Intervet UK Production Ltd; Intervet Venzolana SA; Laboratotiasrvet
S.A.; Schering-Plough Animal Health Limited; Schering-Plough Sanienale
S.A.S.; Schering-Plough Saude Animal Industria E Comerciao Ltda.rigghe
Plough Tibbi Urunler Ticaret Anomim Sirketi and the respective cthrs,
officers, employees, agents representatives, successors, joint esentur
subsidiaries, divisions, groups and Affiliates and assigns of each of the foregoing;

“Law” means all laws, statutes, rules, regulations, ordinances, and other
pronouncements by any Government Entity having the effect of law;
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(gg) “Merck” means Merck & Co., Inc., its directors, officers, employees, agent
representatives, successors, and assigns; and its joint venturesliagebsi
divisions, groups and Affiliates in each case controlled by Merck, had t
respective directors, officers, employees, agents, representativegssors, and
assigns of each. After the Acquisition, “Merck” shall mean teeséh that
includes Merck and Schering-Plough;

(hh)  “Merial” means Merial Limited, an English private company, and Meridl L&
limited liability corporation organized, existing and doing business uzarby
virtue of the laws of the State of Delaware, with its headgsaa@dress located
at 2100 Ronson Road, Iselin, New Jersey 08830, its directors, officers,
employees, agents, representatives, successors, and assignsjoamdvatures,
subsidiaries, divisions, groups and Affiliates in each case controjlederial
Limited and/or Merial LLC (including, but not limited to, Ancare Aafi (Pty)
Limited, Ancare Ireland Limited, Animal Health Care South Adr{ty) Limited,
ASP, Inc., Beijing Merial Vital Laboratory Animal Technology Cadl. IM
Merial Holdings, LLC, Laboratorios Merial Peru S.A., Merial (IA)P, Merial
(Thailand) Ltd., Merial Animal Health Co. Ltd., Merial Animal HigsaLimited
(U.K.), Merial Animal Health Limited, Merial Argentina SA, Mal Asia Pte,
Ltd., Merial Australia Pty Ltd., Merial B.V., Merial Belgium, éial Canada,
Inc., Merial Colombia S.A., Merial de Mexico S.A. de C.V., MeriastDbution
SAS, Merial Finance LLC, Merial GmbH, Merial Hong Kong LindgiteMerial
Inc., Merial International Trading (Shanghai) Co., Ltd., Merial dt&pA, Merial
Japan, Limited, Merial Korea Ltd, Merial Laboratories SA, Meria
Limited/L.L.C., Merial Mexico S.A de C.V., Merial Nanjing Animblealth Co.
Ltd., Merial New Zealand Limited, Merial Noreen A/S, Meridlilippines, Inc.,
Merial Portugese — Sade Animal L.A., Merial Production SAS, M&kg Merial
SAS, Merial Sade Animal LTD, Merial Select, Inc., Merial SouAfrica
(Proprietary) Limited, Merial Taiwan Co., Ltd., Merial Technolagic., Merial
Venezuela, C.A., Nomad New Jersey, Inc., Rhone-Merieux Limited, SIRBA\,
and the respective directors, officers, employees, agents, reptasm)t
successors, joint ventures, subsidiaries, divisions, groups and Affilzaies
assigns of each of the foregoing;

(i) “Monitor ” means a Person appointed pursuant to Part V of this Agreement and
any employees, agents or other Persons acting for or on behalf of the Monitor;

an “NK-1 Compound(s) means the neurokinin-1 (NK-1) receptor antagonists SCH
619734 (Rolapitant) and SCH 900978, and any Product containing either of these
compounds, individually and collectively;

(kk) “NK-1 Know How” means all the know how that is exclusively used for the
Rolapitant Products, including any and all specifications, processeagnsjes
plans, trade secrets, ideas, concepts, inventions, manufacturing, engiraeeti
other manuals and drawings, standard operating procedures, formulae, flow
diagrams, toxicological, biological, physical, analytical, safstgpility, supply,
selection, constitution, or use of any raw material, quality assejranality
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control and clinical data, technical information, and research recehish shall
include Product Manufacturing Technology that is intangible and excltesitre
Rolapitant Products. The term “NK-1 Know How” excludes any inforomathat
is covered by the claim of any Patent issued prior to the Closing Date;

“OPKO” means OPKO Health, Inc., a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delawdte,itsv
headquarters address located at 4400 Biscayne Blvd, Miami, Florida, 33137, it
directors, officers, employees, agents, representatives, succemsdrassigns;
and its joint ventures, subsidiaries, divisions, groups and Affiliates, tlaend
respective directors, officers, employees, agents, representgiineeiecessors,
successors, and assigns of each;

“Operational Interest” means the right to lease, manage or control the operations
of a Person, directly or indirectly;

“Order Date” means the date on which the U.S. Federal Trade Commission’s
Decision and Order in respect of the Acquisition becomes final;

“Ownership Interest’ means any and all rights, present or contingent, to hold
any voting or nonvoting stock, share capital, equity or other interests, or
beneficial ownership in a Person;

“Patent(s) means all patents, patent applications, including provisional patent
applications, invention disclosures, certificates of invention and apphsator
certificates of invention and statutory invention registrations, ¢ch ease existing

as of the Closing Date (except where this Agreement speeafdifferent time),

and includes all reissues, additions, divisions, continuations, continuations-in-part,
supplementary protection certificates, extensions and reexamin#tienesf, all
inventions disclosed therein, and all rights therein provided by interniationa
treaties and conventions, related to any Product of or owned by the Resfg)ndent
as of the Closing Date (except where this Agreement specifies a ditierejit

“Persori means any individual, partnership, joint venture, firm, corporation,
association, trust, unincorporated organization, joint venture, or other business
Government Entity, and any subsidiaries, divisions, groups or Affiliates thereof;

“PONV” means the treatment of post-operative nausea and vomiting in humans;

‘Product(s)’ means any pharmaceutical, biological, or genetic composition
containing any formulation or dosage of a compound referenced as its
pharmaceutically, biologically, or genetically active ingredeemd in any stage of
Development, including pre-clinical and clinical Development staged a
commercialized Products;

“Product Approval(s)” means any approvals, registrations, permits, licenses,

consents, authorizations, and other approvals, and pending applications and
requests therefor, required by applicable Agencies related to eearch,

10
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Development, manufacture, distribution, finishing, packaging, marketing, sale
storage or transport of the Product within the Geographic Terraagyjncludes,
without limitation, all approvals, registrations, licenses or authboms granted

in connection with any Application;

(uu)  “Product Assumed Contracts means all of the following contracts or
agreements (copies of each such contract to be provided to the Acquicer
before the Closing Date and segregated in a manner that déamlyfies the
purpose(s) of each such contract):

0] that make specific reference to the Rolapitant Produch@)parsuant to
which any Third Party is obligated to purchase, or has the option to
purchase without further negotiation of terms, the Rolapitant Product(s)
from the Respondent(s) unless such contract applies generally to the
Respondent’s sales of Products to that Third Party;

(i) pursuant to which the Respondent(s) purchases the active phariceceut
ingredient(s) or other necessary ingredient(s) or had planned to mrchas
the active pharmaceutical ingredient(s) or other necessarydiegtes)
from any Third Party for use in connection with the manufacture of the
Rolapitant Product(s);

(i)  relating to any Clinical Trials involving the Rolapitant Product(s);

(iv)  with universities or other research institutions for the usd®Rolapitant
Product(s) in scientific research;

(v) relating to the particularized marketing of the RolapitaradBet(s) or
educational matters relating solely to the Rolapitant Product(s);

(vi)  pursuant to which a Third Party manufactures or packages tlagitoit
Product(s) on behalf of the Respondent(s);

(vii) pursuant to which a Third Party provides the Product Manufacturing
Technology related to the Rolapitant Product(s) to the Respondent(s);

(viii) pursuant to which a Third Party is licensed by the Respondeat(se the
Product Manufacturing Technology;

(ix) constituting confidentiality agreements involving the Rolapitant
Product(s);

(x) involving any royalty, licensing, or similar arrangement involvig
Rolapitant Product(s);

(xi)  pursuant to which a Third Party provides any specialized s&rvic
necessary to the research, Development, manufacture or distributian of

11
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Rolapitant Product to the Respondent(s) including, but not limited to,
consultation arrangements; and/or

(xii)  pursuant to which any Third Party collaborates with the Resp{sjan
the performance of research, Development, marketing, distribution or
selling of the Rolapitant Product(s) or the Rolapitant Product(s) business;

provided, however, that where any such contract or agreement alss fela
Retained Product(s), the Respondent(s) shall assign the Acquiserchllrights
under the contract or agreement as are related to the Rolapitahict(s), but
concurrently may retain similar rights for the purposes of the Retained Pryduct(s

“Product Copyrights” means rights to all original works of authorship of any
kind directly related to the Rolapitant Product(s) and any retisisa and
applications for registrations thereof within the Geographic tbeyriincluding,
but not limited to, the following: all such rights with respect fopeomotional
materials for healthcare providers, all promotional materialspadrents, and
educational materials for the sales force; copyrights in adllipical, clinical and
process development data and reports relating to the research atapBeve of
the Rolapitant Product(s) or of any materials used in the résdaevelopment,
manufacture, marketing or sale of the Rolapitant Product(s), includiing
copyrights in raw data relating to Clinical Trials of the Rdknt Product(s), all
case report forms relating thereto and all statistical pnogrdeveloped (or
modified in a manner material to the use or function thereof (atla@r through
user references)) to analyze clinical data, all marketarelsedata, market
intelligence reports and statistical programs (if any) usednéoketing and sales
research; all copyrights in customer information, promotional and mragke
materials, the Rolapitant Product(s) sales forecasting modetiicah education
materials, sales training materials, and advertising and dispkggrials; all
records relating to employees who accept employment with the A&cquir
(excluding any personnel records the transfer of which is prohibiteggddicable
Law); all copyrights in records, including customer lists, stdese call activity
reports, vendor lists, sales data, reimbursement data, speakendéistgacturing
records, manufacturing processes, and supplier lists; all copyrightfata
contained in laboratory notebooks relating to the Rolapitant Product{@atng

to its biology; all copyrights in adverse experience reports gexirklated thereto
(including source documentation) and all copyrights in periodic adverse
experience reports and all data contained in electronic databelaéiagr to
adverse experience reports and periodic adverse experience rapadpyrights

in analytical and quality control data; and all correspondence witkt#e and
Health Canada;

“Product Development Reports means:

) Pharmacokinetic study reports related to the Rolapitant Product(s);

12
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Bioavailability study reports (including reference listediglinformation)
related to the Rolapitant Product(s);

Bioequivalence study reports (including reference listed dntagymation)
related to the Rolapitant Product(s);

all correspondence to the Respondent(s) from the FDA and Healtd@
and from the Respondent(s) to the FDA and Health Canada relatimg to t
Application(s) submitted by, on behalf of, or acquired by, the
Respondent(s) related to the Rolapitant Product;

annual and periodic reports related to the above-described Applisation(
including any safety update reports;

FDA and Health Canada approved Product labeling related to the
Rolapitant Product(s);

currently used product package inserts (including historicahgdheof
controls summaries) related to the Rolapitant Product(s);

FDA and Health Canada approved patient circulars and infoomati
related to the Rolapitant Product(s);

adverse event/serious adverse event summaries related Roldq@atant
Product(s);

summary of Product complaints from physicians related to tte@pRant
Product(s);

summary of Product complaints from customers related t&Rtlapitant
Product(s); and

Product recall reports filed with the FDA and Health Gineelated to the
Rolapitant Product(s);

“Product Employee Information” means the following, for each Rolapitant
Product Core Employee, as and to the extent permitted by Law:

(i)

(ii)

a complete and accurate list containing the name of eaevardl
employee (including former employees who were employed by the
Respondent(s) within ninety (90) days of the execution date of any
Remedial Agreement related to the Divestiture of the RolapRenduct
Assets);

with respect to each such employee, the following information:

A. the date of hire and effective service date;
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B. job title or position held;

C. a specific description of the employee’s responsibilitieder|t
the relevant Rolapitant Product; provided, however, in lieu of this
description, the Respondent(s) may provide the employee’s most
recent performance appraisal;

D. the base salary or current wages;

E. the most recent bonus paid, aggregate annual compensation for the
relevant Respondent’s last fiscal year and current target or
guaranteed bonus, if any;

F. employment status (i.e., active or on leave or disability;tifak-
or part-time); and

G. any other material terms and conditions of employment in regard
to such employee that are not otherwise generally available to
similarly situated employees; and

at the Acquirer’s option or the Proposed Acquirer’s option (geieable),
copies of all employee benefit plans and summary plan descriptions (i
any) applicable to the relevant employees;

“Product Intellectual Property” means all of the following related to a
Rolapitant Product (other than Product Licensed Intellectual Property):

(i)

(i)
(iii)

(iv)

Patents, which shall include the NK-1 Patents as defined iRdkapitant
Product Divestiture Agreement;

Product Copyrights;

Product Trademarks, Product Trade Dress, trade secrets, Howyv-
techniques, data, inventions, practices, methods, and other confidential or
proprietary technical, business, research, Development and other
information; and

rights to obtain and file for patents and copyrights and regists
thereof,

provided, however, “Product Intellectual Property” does not include the ctepora
names or corporate trade dress of “Merck” or “Schering-Ploughheocdrporate
names or corporate trade dress of any other corporations or companezs @mw
controlled by the Respondents or the related logos thereof;

“Product Licensed Intellectual Property means the following intellectual
property owned, controlled, or licensed by Respondent Schering-Plough existing
prior to the Effective Date:
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0] Patents that are related to a Rolapitant Product thateébpdRdent(s) can
demonstrate have been used, prior to the Effective Date, for an&ektai
Product(s); and

(i)  trade secrets, know-how, techniques, data, inventions, practicdsmdagt
and other confidential or proprietary technical, business, research,
Development, and other information, and all rights in the Geographic
Territory to limit the use or disclosure thereof, that aretedldut not
exclusive to a Rolapitant Product and that the Respondent(s) can
demonstrate have been used, prior to the Effective Date, for an&ektai
Product(s), and shall include tangible and intangible Product
Manufacturing Technology not exclusive to the Rolapitant Products;

Product Manufacturing Employees means all salaried employees of the
Respondents who have directly participated in the planning, design,
implementation or operational management of the Product Manufacturing
Technology of the Rolapitant Product(s) (irrespective of the portiomooking

time involved unless such participation consisted solely of oversighggat,
accounting, tax or financial compliance) within the two (2) yearioder
immediately prior to the Closing Date;

“Product Manufacturing Technology’ means:

) all technology, trade secrets, know-how, and proprietary information
(whether patented, patentable or otherwise) related to the manefattur
the Rolapitant Product(s) that is owned, controlled or licensed by
Respondent Schering-Plough prior to the Effective Date, including, but
not limited to, the following: all product specifications, processexjymt
designs, plans, trade secrets, ideas, concepts, manufacturing, engjneeri
and other manuals and drawings, standard operating procedures, flow
diagrams, chemical, safety, quality assurance, quality contraanss
records, clinical data, compositions, annual product reviews, regulatory
communications, control history, current and historical information
associated with the FDA and Health Canada Application(s) conformance
and cGMP compliance, and labeling and all other information related to
the manufacturing process, and supplier lists;

(i) all active pharmaceutical ingredients related to the jBtt@at Product(s)
that is owned, controlled or licensed by Respondent Schering-Plough prior
to the Effective Date; and

(i)  for those instances in which the manufacturing equipment igesatily
available from a Third Party, at the Acquirer’s option, all suchpegant
used to manufacture the Rolapitant Product(s) that is owned, controlled or
licensed by Respondent Schering- Plough prior to the Effective Date, t
price for which will be set at a reasonable price, not to exteed
Respondent’s depreciated value of such equipment;
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(ccc) “Product Marketing Materials” means all marketing materials used specifically
in the marketing or sale of a Rolapitant Product(s) in the Geograghiitory as
of the Closing Date, including, without limitation, all advertisingtenals,
training materials, product data, mailing lists, sales métefmg., detailing
reports, vendor lists, sales data), marketing information (e.g., caampeti
information, research data, market intelligence reports, statiggrograms (if
any) used for marketing and sales research), customer informat@uading
customer net purchase information to be provided on the basis of eithans doll
and/or units for each month, quarter or year), sales forecasting snodel
educational materials, and advertising and display materials, spésts
promotional and marketing materials, Website content and advertisingjsplay
materials, artwork for the production of packaging components, televisistera
and other similar materials related to the Rolapitant Product(s);

(ddd) “Product Research and Development Employeetsmeans all salaried
employees of the Respondents who have directly participated in tharales
Development, or regulatory approval process, or clinical studies éfdlagpitant
Product(s) (irrespective of the portion of working time involved, unlesh s
participation consisted solely of oversight of legal, accountingotaftnancial
compliance) within the two-year (2) year period immediately goahe Closing
Date;

(eee) ‘Product Trade Dress means the current trade dress of the Rolapitant Product,
including but not limited to, Product packaging, and the lettering of theult
trade name or brand name,;

(fff)  “Product Trademark(s)” means all proprietary names or designations,
trademarks, service marks, trade names, and brand names, includstrgtiegs
and applications for registration therefor (and all renewals, neatldns, and
extensions thereof) and all common law rights, and the goodwill symaloli
thereby and associated therewith, for the Rolapitant Product(s);

(ggg) “Proposed Acquirer’ means a Person proposed by the Respondents (or a
Divestiture Trustee) to the Commissioner and submitted for the apmbtize
Commissioner as the acquirer for particular assets required tassigned,
granted, licensed, divested, transferred, delivered or otherwise conweybé
Respondents pursuant to this Agreement;

(hhh) *“Remedial Agreement(s) means the following:

0] any agreement between the Respondent(s) and an Acquirer that is
specifically referenced and attached to this Agreement, includihg
amendments, exhibits, attachments, agreements, and schedules thereto,
related to the relevant assets or rights to be assigned, griceeded,
divested, transferred, delivered, or otherwise conveyed, and that has been
approved by the Commissioner;
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(i) any agreement between the Respondent(s) and a Third Paffet¢bthe
assignment of assets or rights of the Respondent(s) relateldia@tant
Product to the benefit of an Acquirer that is specifically sxfeed and
attached to this Agreement, including all amendments, exhibits,
attachments, agreements, and schedules thereto, that has been approved by
the Commissioner;

(i)  any agreement between the Respondent(s) and an Acquirertéaenea
Divestiture Trustee and an Acquirer) that has been approved by the
Commissioner to accomplish the requirements of this Agreement,
including all amendments, exhibits, attachments, agreements, and
schedules thereto, related to the relevant assets or rightsassigaed,
granted, licensed, divested, transferred, delivered, or otherwise conveyed,
and that has been approved by the Commissioner; and/or

(iv) any agreement between the Respondent(s) and a Third Paftgctotiee
assignment of assets or rights of the Respondent(s) relatedia@itant
Product to the benefit of an Acquirer that has been approved by the
Commissioner, including all amendments, exhibits, attachments,
agreements, and schedules thereto;

provided, however, where only particular terms or provisions of an agnéeeainee
referenced in this Agreement, the term “Remedial Agreensdrall only include
such terms and/or provisions as are specifically referenced herein;

(i)  “Respondent(s) means Schering-Plough and Merck, individually and
collectively;

(i)  “Retained Product means any Product(s) other than a Rolapitant Product;

(kkk) “Right of Reference or Usé means the authority to rely upon, and otherwise
use, an investigation for the purpose of obtaining approval of an Application,
including the ability to make available the underlying raw data fribm
investigation for FDA or Health Canada audit;

()  * Rolapitant Products” means all Products that contain either of the active
pharmaceutical ingredients known as the NK-1 Compounds and any dose form,
presentation, or line extension thereof. “Rolapitant Products” includésout
limitation, any combination of “Rolapitant” with any other Product ahaiker
Products in Development prior to the Effective Date by Respondentii@gher
Plough that are neurokinin 1 receptor antagonists for CINV and/or PONV;

(mmm)“Rolapitant Product Asset$§ means all of the Respondent Schering-Plough’s
rights, title and interest in and to all assets related to Respondent’s business
throughout the world related to the Rolapitant Products to the extgatyle
transferable, including the research, Development, manufacture, distrbut
marketing, and sale of the Rolapitant Products, including, without tionitathe
following:
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all Product Intellectual Property;
all Freedom to Operate Searches;
all Product Approvals;

all Product Manufacturing Technology that is tangible and ekaus the
Rolapitant Products;

all Product Marketing Materials;
all Website(s);
all rights to all of the Respondents’ Applications;

Right of Reference or Use to the Drug Master Filglsted to the above-
described Applications including, but not limited to, the pharmacology
and toxicology data contained in all Application(s);

all Product Development Reports;

at the Acquirer’s option, all Product Assumed Contracts cklatethe
Rolapitant Products (copies to be provided to the Acquirer on or before the
Closing Date);

all strategic safety programs submitted to each ofRB& and Health
Canada related to the Rolapitant Products that are designed tasgecre
product risk by using one or more interventions or tools beyond the
package insert;

all patient registries related to the Rolapitant Proslueind any other
systematic active post-marketing surveillance program to tghlatent
data, laboratory data and identification information required to be
maintained by the FDA or Health Canada to facilitate the iryestsdn of
adverse effects related to the Rolapitant Product(s);

at the Acquirer’s option and to the extent approved by the Cssiamer

in the relevant Remedial Agreement, all inventory (except sucmtione

that is subject to retention requirements imposed on the Respondent by
applicable Law) in existence as of the Closing Date including,nbtit
limited to, raw materials, packaging materials, work-in-procasd
finished goods related to the Rolapitant Products; provided, however, that,
at the Acquirer's option, the Respondents shall be entitled to retain
physical possession of up to twenty (20) percent of the inventory of SCH
619734 (Rolapitant) on hand as of the Closing Date to be held by the
Respondents solely for the purposes of assisting the Acquirer; provided
further, however, that the Acquirer shall be entitled to lega tail all
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inventory of SCH 619734 (Rolapitant) including such inventory as is
retained in the physical possession the Respondents; and

(xiv) all of the relevant Respondent’s books, records, and files ginettted
to the foregoing or to such Rolapitant Product(s);

provided, however, that “Rolapitant Product Assets” shall not include: (1)
documents relating to either the Respondent’s general businesgisgaor
practices relating to research, Development, manufacture, marketisgles of
pharmaceutical Products, where such documents do not discuss with g@aiicul
the Rolapitant Products; (2) administrative, financial, and accourgouyds; (3)
quality control records that are determined by the Monitor or the Agaquot to

be material to the manufacture of the Rolapitant Products; (4)eahgstate and
the buildings and other permanent structures located on such reaj asth(5)
assets licensed to the Acquirer pursuant to the Rolapitant Product Licenses;

provided further, however, that in cases in which documents or other atgteri
included in the relevant assets to be divested contain informatiothatiielates

both to the Rolapitant Products and to other Products or businesses of the
Respondent Schering-Plough and cannot be segregated in a manner éne¢pres
the usefulness of the information as it relates to the Rolapttaalict(s); or (2)

for which the Respondent(s) has a legal obligation to retain thmalricppies,

the Respondent(s) shall be required to provide only copies or relevanptsxaf

the documents and materials containing this information. In instarieea® wuch
copies are provided to the Acquirer, the Respondent(s) shall provide such
Acquirer access to original documents under circumstances wheres copi
documents are insufficient for evidentiary or regulatory purposes;

‘Rolapitant Product Core Employee(s) means the Product Research and
Development Employees and the Product Manufacturing Employees idkasfie
“Key Rolapitant Employees” in the Rolapitant Product Divestitugregment

and any additional employees with responsibilities related to SCH 619734
(Rolapitant) as identified by the Monitor (if one has been appointedreas
necessary for the purposes of complying with this Agreement. Respondent
Schering-Plough represents that the Key Rolapitant Employeesll dPeoduct
Research and Development Employees and Product Manufacturing Employees
who were members of the Rolapitant Project Team since Janua?p(4,, and

who were employed by Respondent Schering-Plough within ninety (90) days
prior to the Closing Date;

‘Rolapitant Product Divestiture Agreement means the Asset Purchase
Agreement by and between Schering Corporation and OPKO Health, lad. dat
October 12, 2009 and all amendments, exhibits, attachments, agreements, and
schedules thereto;

‘Rolapitant Product License$ means all of the following related to the
Rolapitant Products:
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0] a perpetual, non-exclusive, fully paid-up, royalty-free, irrevogable
transferable, license(s) with rights to sublicense to all Proldgensed
Intellectual Property and all Product Manufacturing Technologyeret
general manufacturing and research and Development know-how solely:

A. to research and Develop the Rolapitant Products for marketing,
distribution or sale within the Geographic Territory;

B. to use, make, have made, distribute, offer for sale, promote,
advertise, or sell the Rolapitant Products within the Geographic
Territory;

C. to import or export the Rolapitant Products to or from the

Geographic Territory to the extent related to the marketing,
distribution or sale of the Rolapitant Products in the Geographic
Territory; and

D. to have the Rolapitant Products made anywhere in the World for
distribution or sale within, or import into the Geographic Territory;
and

(i) a perpetual, exclusive (even as to the Respondents), fully pardyatty-
free, irrevocable, transferable, license(s), with rights to serdie, to all
NK-1 Know-how;

provided, however, that for any Product Licensed Intellectual Propettisttize
subject of a license from a Third Party to the Respondents, the aicthgerights
granted hereunder shall only be required to be equal to the scope ajhtise r
granted by the Third Party to the Respondents;

‘Rolapitant Product Releasee($)means the Acquirer for the Rolapitant Product
Assets or any Affiliate of such Acquirer, or any licensees, ceidiees,
manufacturers, suppliers, distributors, and customers of such Acquirsuclor
Affiliate of the Acquirer,

“Sanofi-Aventis’ means Sanofi-Aventis S.A., a French société anonyme, its
directors, officers, employees, agents, representatives, predecessmessors,
and assigns; its joint ventures, subsidiaries, divisions, groups, andta#ilin
each case controlled by Sanofi-Aventis and the respective direofticers,
employees, agents, representatives, successors, and assigns of each;

SCH 619734 (Rolapitant) means the NK-1 Compound designated as
neurokinin-1 (NK-1) receptor antagonist SCH 619734 (Rolapitant);

“Schering-Plough means Schering-Plough Corporation, its directors, officers,

employees, agents, representatives, successors, and assignsjoamdvistures,
subsidiaries, divisions, groups and Affiliates in each case contimli&thering-
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Plough and the respective directors, officers, employees, agentsamjatives,
successors, and assigns of each;

“‘Supply Cost means a cost not to exceed the manufacturer's average jurect
unit cost of manufacturing the Rolapitant Product for the twenty-f&dir fhonth
period immediately preceding the Effective Date. “Supply Costll exg@ressly
exclude any intracompany business transfer profit; provided, howeverinthat
each instance where: (1) an agreement to Contract Manufactapeagically
referenced and attached to this Agreement, and (2) such agreermemebea
Remedial Agreement for a Rolapitant Product, “Supply Cost” mdensdst as
specified in such Remedial Agreement for that Rolapitant Product;

“Technology Transfer Standard$ means requirements and standards sufficient
to ensure that the information and assets required to be deliverednpuostras
Agreement are delivered in an organized, comprehensive, complete,, useful
timely (i.e., ensuring no unreasonable delays in transmission), andnigie&ni
manner. Such standards and requirements shall inchieealia:

0] designating employees knowledgeable about the Product Manufacturing
Technology (and all related intellectual property) related tdriblepitant
Product who will be responsible for communicating directly with the
Acquirer and/or its Designee, and the Monitor (if one has been appointed),
for the purpose of effecting such delivery;

(i) preparing technology transfer protocols and transfer acceptaitega for
both the processes and analytical methods related to the Rolapitant
Product(s) that are acceptable to the Acquirer;

(i)  preparing and implementing a detailed technological trangfen that
contains, inter alia, the transfer of all relevant informationa@gtiropriate
documentation, all other materials, and projected time lines for the
delivery of all such Product Manufacturing Technology (including all
related intellectual property) to the Acquirer or its Designee; and

(iv)  providing, in a timely manner, assistance and advice to enable the
Acquirer or its Designee to:

A. manufacture the Rolapitant Product(s) in the quality and quantities
achieved by the Respondent(s), or the manufacturer and/or
developer of such Rolapitant Product;

B. conduct Clinical Trials for such Rolapitant Product(s);

C. finalize all clinical and study reports, brochures and other
documents related to SCH 619734 (Rolapitant);
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D. receive, integrate, and use all such Product Manufacturing
Technology and all such intellectual property related to the
Rolapitant Product(s); and

E. use the Rolapitant Product Assets and the Rolapitant Product
Licenses to complete the Clinical Trials;

(www) “Third Party(ies)” means any non-governmental Person other than the

(xxx)

(yyy)

following: the Respondents, or the Acquirer for the affected assgtés and
Rolapitant Product(s); and

“Tribunal” means the Competition Tribunal established by @@mpetition
Tribunal Act, R.S.C. 1985, ¢.19 (2nd Supp.), as amended;

“Website’ means the content of the Website(s) located at the Domain 3\ dimee
Domain Names, and all copyrights in such Website(s), to the eoserdd by the
Respondents, provided, however, “Website” shall not include the following: (1)
content owned by Third Parties and other Product Intellectual Propmerowned

by the Respondents that are incorporated in such Website(s), sucbclas st
photographs used in the Website(s), except to the extent that {henBests can
convey its rights, if any, therein; or (2) content unrelated to amlyeoRolapitant
Product(s).

All other terms defined in this Agreement have the meaningblissiad elsewhere in
this Agreement.

Il. APPLICATION

[2] The provisions of this Agreement shall apply to:

(@)
(b)
(€)

(d)
(€)
(f)
(9)

Merck;
Schering-Plough;

all other Persons acting in concert or participating withasmaore of those listed
in (a) or (b), with respect to the matters referred to inAlgieement, who shall
have received actual notice of this Agreement;

the Commissioner;
the Monitor;
the Divestiture Trustee; and

each Acquirer and the Acquirer's heirs, successors, legasegatives and
assigns.

.  FUTURE ACQUISITIONS AND AGREEMENTS
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The Respondents shall not, for a period of ten (10) years from thefdhie Agreement,
directly or indirectly, without the prior approval of the Commissioner:

(@ acquire any voting or non-voting stock, share capital, equity, notesrtblave
into any voting or non-voting stock, Ownership Interest or other intenest i
Merial;

(b) acquire any assets, including, without limitation, licenses &lectual property,
owned or controlled by Merial, except for goods and realty trandfenréhe
ordinary course of business;

(© acquire any assets, including, without limitation, licensesttléctual property,
owned or controlled by Sanofi-Aventis used in, or used within six (6) marths
such proposed acquisition in, the research, Development, manufacture,
distribution, marketing or sale of Animal Health Products, excepygdods and
realty transferred in the ordinary course of business;

(d) consummate any merger or other combination with Merial;

(e) consummate any merger or other combination with Sanofi-Avéuatisdlates to
Animal Health Products;

)] sell to Merial or to Sanofi-Aventis any voting or non-voting statikare capital,
equity, notes convertible into any voting or non-voting stock, Ownership Interes
or other interest in ISPAH including, without limitation, pursuant to &ayl
Option;

(9) sell or grant to Merial or to Sanofi-Aventis, any assetdudncg, without
limitation, licenses to intellectual property, owned or controlled hg t
Respondents used in, or used within six (6) months of such proposed acquisition
in, the research, Development, manufacture, distribution, marketing eorosal
Animal Health Products including, without limitation, pursuant to anyl Cal
Option, except for the sale of goods and realty transferred in di@aoy course
of business;

(h) enter into and make operational or consummate any agreemenSaviti-
Aventis or Merial that would restrict or impair the Respondenisityato operate
the Respondents’ business related to Animal Health Products in a milagines
competitive and fully independent of Sanofi-Aventis;

0] enter into and make operational or consummate any agreemdntSasitofi-
Aventis or Merial that would restrict or impair Sanofi-Aventigis Merial’'s
ability to operate either Sanofi-Aventis’s or Merial’'s businessated to Animal
Health Products in a manner that is competitive and fully independeihie of
Respondents;

()] enter into and make operational or consummate any agreementher ot
arrangement with Merial or Sanofi-Aventis to convey an Operatiomatest in
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ISPAH or in any other assets including, without limitation, licetisantellectual

property, or businesses of the Respondents related to the Animal Health Products;

(K) enter into and make operational or consummate any agreement or
arrangement with Merial or Sanofi-Aventis to obtain an Operatibriaftest in
Merial or in any assets including, without limitation, licensesintellectual
property, or businesses of Sanofi-Aventis related to the AnimatiHBabducts;
or

()] reacquire the Rolapitant Product Assets.

Notwithstanding anything to the contrary in section 3, Respondent Mertknshde
prohibited from entering into a contribution agreement substantialiihenform of
Exhibit A to the Call Option Agreement (th€6ntribution Agreement”) provided that
the consummation of any transaction contemplated by such Contributiom#ggrieghall
be conditional upon the prior written approval of the Commissioner.

DIVESTITURE OF THE ROLAPITANT PRODUCT ASSETS

Subject to sections 6 and 7 below, during the Initial Sale Period,asgoRdents shall
Divest the Rolapitant Product Assets and grant the Rolapitant Pradcemnses,

absolutely and in good faith, to OPKO pursuant to, and in accordance with, the

Rolapitant Product Divestiture Agreement, and each such agreerménbecomes a
Remedial Agreement related to the Rolapitant Product Asseisc@porated by
reference into this Agreement and made a part hereof.

If the Commissioner notifies the Respondents by the Order Dat©O&O is not an
acceptable purchaser of the Rolapitant Product Assets, then the Resposioal
immediately rescind the transaction with OPKO, in whole or in, partdirected by the
Commissioner, and shall Divest the Rolapitant Product Assets anttigeaRolapitant
Product Licenses within one hundred eighty (180) days from the Order (Dt

“Alternate Sale Period), absolutely and in good faith, at no minimum price, and on the

following terms:
€)) The Divestiture shall take place:

0] By sale, assignment, transfer or other disposition necessansure that,

by the completion of the Divestiture, the Respondents will have no direct

or indirect interest in the Rolapitant Product Assets, excepeanitted
herein, or upon the consent of the Commissioner;

(i) To an Acquirer approved by the Commissioner;

(i)  To an Acquirer at arm’s length from the Respondents and wheasfy
the Commissioner that they:

A. are committed to carrying on the business of the Rolapitant

Product Assets in Canada;
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B. have the managerial, operational and financial capability to
compete effectively; and

C. will enter into an agreement prior to the expiry of the Ahé
Sale Period and complete the Divestiture of the Rolapitant Product
Assets prior to the expiry of the Alternate Sale Period,;

(iv) by way of a commercially reasonable public tender, bidding orrothe
procedure instituted in a manner to allow a fair opportunity for one or
more bona fide potential Acquirers to obtain notice of the prospective
Divestiture and to make an offer to acquire the Rolapitant Prod@setts\s
pursuant to this Agreement; and

(V) on usual commercial terms for transactions of the size andenait those
contemplated in this Agreement, including reasonable and ordinary
commercial representations and warranties.

The determination of whether the above conditions are satisfiedtise aole
discretion of the Commissioner. In exercising her discretion to appaove
Divestiture of the Rolapitant Product Assets to an Acquirer, then@ssioner

may take into accountinter alia, the likely impact of the Divestiture on
competition. The decision of the Commissioner as to whether to approve the
Divestiture shall be in writing.

Any Person making a bona fide inquiry of the Respondents shall biechdiift
the Divestiture is being made pursuant to this Agreement andbshaliovided
with a copy of this Agreement, with the exception of the provisionsoligvhich
are confidential.

Subject to section 6(d) below, any prospective Acquirer with a tid@anterest
in purchasing any of the Rolapitant Product Assets shall:

0] be furnished with all pertinent information regarding the Rodayit
Product Assets within fourteen (14) days of a request therefor;

(i) be permitted to make reasonable inspection of the Rolapitaduétr
Assets and of all financial, operational or other non-privileged documents
and information, including Confidential Business Information, which may
be relevant to the Divestiture, except for any documents which, airtée
of the request for inspection of such documents the Commissioner has
agreed need not be disclosed; and

(i) be given such full and complete access as is reasonabléen
circumstances to the management personnel relating to the Rulapita
Product Assets.
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If a Monitor is concerned as to the bona fides of any Person makiimgjairy,
the Monitor shall advise the Commissioner of such concern and the final
determination of bona fides shall be made by the Commissioner alone.

(d) Access by a potential Acquirer to the information identifiedaction 6(c) above
shall be conditional on the execution of a standard confidentialitgmgm in a
form determined by the Commissioner containing, among other things,
nonsolicitation terms relating to personnel and suppliers.

If the Respondents have divested the Rolapitant Product Assets anddgthat

Rolapitant Product Licenses to OPKO prior to the Order Date, ahd i€Commissioner
notifies the Respondents by the Order Date that the manner in \ubiéhvestiture was
accomplished is not acceptable, the Respondents, or a DivestitureeTapgointed by
the Commissioner, shall effect such modifications to the mannenvesture of the

Rolapitant Product Assets or the granting of the Rolapitant Prodcemdes to OPKO
(including, but not limited to, entering into additional agreementsrangements) as the
Commissioner may determine are necessary to satisfy therenmgumits of this

Agreement.

Prior to the Closing Date, the Respondents shall secure all coasentgivers from all

Third Parties that are necessary to permit the Respondentsvést Dhe Rolapitant
Product Assets and grant the Rolapitant Product Licenses to therékccand/or to
permit the Acquirer to continue the research, Development, manufadiegemarketing

or distribution of the Rolapitant Products, provided, however, the Respondents may
satisfy this requirement by certifying that the Acquirer heeceted all such agreements
directly with each of the relevant Third Parties.

The Respondents shall transfer and deliver, or cause to be trahsfedelelivered, all
Product Manufacturing Technology (including all related intelleghuaperty) related to
the Rolapitant Products and shall transfer and deliver, or cause ttansérred and
delivered, all rights to all Product Manufacturing Technology (includafigrelated
intellectual property) that is owned by a Third Party and licensgedRespondent
Schering-Plough to the Acquirer in a manner consistent with the Tegydlansfer
Standards. The Respondents shall obtain any consents from Third Ragtiesd to
comply with this provision, provided, however, that any services provided by the
Respondents pursuant to this section are not required to extend longen¢h@dr) year
after the Closing Date or until the Respondents have fully traedfév the Acquirer the
Rolapitant Product Assets and the Rolapitant Product Licenses, whichéter; except
that the Respondents shall continue for one additional year to make peesailable,
in a reasonable time and manner, to respond to inquiries from Accoelaged to the
Rolapitant Product Assets and Rolapitant Product Licenses.

Upon the request of the Acquirer, the Respondents shall Contract Mamnefactd

deliver to the Acquirer a supply of SCH 619734 (Rolapitant) at a patéo exceed the
Respondents’ Supply Cost, in the following manner:
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(@) in such a time so as to avoid any potential disruption or dethg ipreclinical or
clinical activities, including, without limitation, any clinical usies and/or
Clinical Trials, related to SCH 619734 (Rolapitant);

(b) for a period of time sufficient to enable the Acquirer (or Eresignee of the
Acquirer) to manufacture SCH 619734 (Rolapitant) independently of the
Respondents in quantities and of the quality necessary to meet douaeks
Clinical Requirements; and,

(c) upon request of the Acquirer or Monitor (if any has been appointed), the
Respondents shall make available to the Acquirer and the Monitonyihas
been appointed) all records that relate to the manufacture of SCH 619734
(Rolapitant) that are generated or created after the Effective Date;

The foregoing provisions shall remain in effect with respect td 8£9734 (Rolapitant)
until the earliest of (1) the date the Acquirer (or the Desig)ex the Acquirer) is able

to manufacture SCH 619734 (Rolapitant), in a manner consistent with cGMP
independently of the Respondents, and in sufficient quantities to me@ictugrer’s
Clinical Requirements for SCH 619734 (Rolapitant); (2) the date the AcquirkBestite
Commissioner and the Respondents of its intention to abandon its edfddsvelop
SCH 619734 (Rolapitant); (3) the date of written notification fromQbemissioner that

the Monitor, in consultation with the Commissioner, has determinedhthadquirer of

the Rolapitant Products has abandoned its efforts to Develop SCH 6197 3ditéRola

or (4) four (4) years from the Closing Date.

The Respondents shall:

(@) submit to the Acquirer, at the Respondents’ expense, all ConfildBusiness
Information related to the Rolapitant Products;

(b) deliver such Confidential Business Information to the Acquirer:
0] in good faith;

(i) in a timely manner, i.e., as soon as practicable, avoiding aaysda
transmission of the respective information; and

(i) in a manner that ensures its completeness and accuracthaindully
preserves its usefulness;

(© pending complete delivery of all such Confidential Business Ir&bom to the
Acquirer, provide the Acquirer and the Monitor (if any has been appoiniéd) w
access to all such Confidential Business Information and employeepagsess
or are able to locate such information for the purposes of identifigendpooks,
records, and files directly related to the Rolapitant Productscthrdain such
Confidential Business Information and facilitating the delivery irmanner
consistent with this Agreement;
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not use, directly or indirectly, any such Confidential Businessrirdtion related
to the research, Development, manufacturing, marketing, or sale Rblagitant
Products other than as necessary to comply with the following:

0] the requirements of this Agreement;

(i) the Respondents’ obligations to the Acquirer of the RolapitaotiirRits
under the terms of any Remedial Agreement related to Rolapitant
Products; or

(i)  applicable Law;

not disclose or convey any such Confidential Business Informatiactigior
indirectly, to any Person except the Acquirer or other Personsfispkygi
authorized by the Acquirer to receive such information; and

not provide, disclose or otherwise make available, directly ordotly, any such
Confidential Business Information related to the research, Development
manufacturing, marketing or sales of the Rolapitant Products tomp&yees
associated with any business that either:

0] relates to those Retained Products that are either neurokireneptor
antagonists, 5-HT3 receptor antagonists; and/or

(i) relates to any Product Developed or in Development for CINV cand/
PONV.

The Respondents shall not enforce any agreement against a TiyrdrRae Acquirer to

the extent that such agreement may limit or otherwise intipaiability of such Acquirer
to acquire or use the Product Manufacturing Technology (includingaideintellectual

property) related to the Rolapitant Products from the Third Parttgh &greements
include, but are not limited to, agreements with respect to thimslise of Confidential

Business Information related to such Product Manufacturing Technology.

Not later than ten (10) days after the Closing Date, the Resporsthatitgrant a release
to each Third Party that is subject to an agreement as dekaribection 12 that allows
the Third Party to provide the relevant Product Manufacturing Techndiogghe
Acquirer. Within five (5) days of the execution of each such reldaseRespondents
shall provide a copy of the release to the Acquirer.

The Respondents shall:

(@)

for a period of six (6) months from the Closing Date or upon theghof
nineteen (19) Rolapitant Product Core Employees by the Acquirer, whicheve
occurs earlier, provide the Acquirer with the opportunity to enter imfgl@/ment
contracts with the Rolapitant Product Core Employees. Each of pleesels is
hereinafter referred to as thd&kdlapitant Product Core Employee Access
Period(s)’;
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not later than the earlier of the following dates: (1) ten @Eys after notice by

the Commissioner to the Respondents to provide the Product Employee
Information; or (2) ten (10) days after written request by the Aeguprovide

such Acquirer or Proposed Acquirer(s) with the Product Employee Infiorma
related to the Rolapitant Product Core Employees. Failure by tmoR#ents to
provide the Product Employee Information for any Rolapitant Product Core
Employee within the time provided herein shall extend the Rolapitartubt

Core Employee Access Period(s) with respect to that employas iamount
equal to the delay;

during the Rolapitant Product Core Employee Access Period(shtedere with

the hiring or employing by the Acquirer of the Rolapitant Product Core
Employees, and remove any impediments within the control of the Respajdent(
that may deter these employees from accepting employment heitAdquirer,
including, but not limited to, any noncompete or nondisclosure provision of
employment with respect to a Rolapitant Product or other contrattsthe
Respondent(s) that would affect the ability or incentive of those thhis to be
employed by the Acquirer. In addition, the Respondents shall not make any
counteroffer to such a Rolapitant Product Core Employee who has e@eive
written offer of employment from the Acquirer, provided, however, thatestibj

to the conditions of continued employment prescribed in this Agreemesit, thi
subsection 14(c) shall not prohibit the Respondents from continuing to employ
any Rolapitant Product Core Employee under the terms of such employee’
employment with the Respondent(s) in effect prior to the date ofritten offer

of employment from the Acquirer to such employee or such other ganesally
applicable to similarly situated employees who are not Rolapi@Gmte
Employees;

until the Closing Date, provide all Rolapitant Product Core Empkyeith
reasonable financial incentives to continue in their positions and ¢arcbs
Develop, and manufacture the Rolapitant Product(s) consistent withrpestes
and/or as may be necessary to preserve the marketability, tyiahiid
competitiveness of the Rolapitant Product(s) and to ensure successfuicexetut
the pre-Acquisition plans for such Rolapitant Product(s). Such incerghadb
include a continuation of all employee compensation and benefits offerid by
Respondents until the Closing Date(s) for the Divestiture of thepRaht
Product Assets has occurred, including regularly scheduled raises, ©ioande
vesting of pension benefits (as permitted by Law), provided, however, that,
subject to those conditions of continued employment prescribed in this
Agreement, this Agreement does not require nor shall be construegluicerthe
Respondents to terminate the employment of any employee or to prheent t
Respondents from continuing to employ the Rolapitant Product Core Employees
in connection with the Acquisition; and

for a period of one (1) year from the Closing Date, not:
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0] directly or indirectly, solicit or otherwise attempt to indugny employee
of the Acquirer with any amount of responsibility related to a Rialap
Product (Rolapitant Product Employe€) to terminate his or her
employment relationship with the Acquirer; or

(i) hire any Rolapitant Product Employee, provided, however, the
Respondents may hire any former Rolapitant Product Employee whose
employment has been terminated by the Acquirer or who independently
applies for employment with the Respondents, as long as such employee
was not solicited in violation of the nonsolicitation requirements aoedai
herein and provided further, however, that a violation of this provision
will not occur by any of the following actions: (1) the Respondent(s)
advertise for employees in newspapers, trade publications or othex medi
not targeted specifically at the Rolapitant Product Employee&)ahe
Respondent(s) hire a Rolapitant Product Employee who contacts the
Respondents on his or her own initiative without any direct or indirect
solicitation or encouragement from the Respondents.

[15] The Respondents shall require, as a condition of continued employment pestitie
of the Rolapitant Product Assets, that each Rolapitant Product @uyee retained
by the Respondents, the direct supervisor(s) of any such employee, arathany
employee retained by the Respondents and designated by the MonipmliGélale) sign
a confidentiality agreement pursuant to which such employee shalechgred to
maintain all Confidential Business Information related to the RulapiProducts as
strictly confidential, including the nondisclosure of such information Itoother
employees, executives or other personnel of the Respondents (other tiemessary to
comply with the requirements of this Agreement).

[16] Not later than thirty (30) days after the Effective Date, Respondents shall provide
written notification of the restrictions on the use of the ConfideBtiginess Information
related to the Rolapitant Products by Respondent’s personnel to a# Blespondents’
employees who:

€)) are or were directly involved in the research, Development, mantihg,
distribution, sale or marketing of any of the Rolapitant Products;

(b) are directly involved in the research, Development, manufacturisigibdtion,
sale or marketing of Retained Products that are either:

0] neurokinin 1 receptor antagonists, 5-HT3 receptor antagonists; and/or

(i) any Product Developed or in Development for CINV and/or PONV;
and/or

(© may have Confidential Business Information related to the Rolapitant Products
The Respondents shall give such notification by e-mail with retweiptrequested or

similar transmission, and keep a file of such receipts for ongegl) after the Closing
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Date. The Respondents shall provide a copy of such notification to therércqdihe
Respondents shall maintain complete records of all such agreeahémesRespondent’s
registered office within the United States and shall provide &edf certification to the
Commissioner stating that such acknowledgment program has been enfgdnand is
being complied with. The Respondents shall provide the Acquirer with copiaf
certifications, notifications and reminders sent to the Respondents’ personnel.

Until the Respondents complete the Divestiture of the Rolapitant Prodwets/Assl fully
transfer and deliver, or cause to be transferred and delivered, |#ted réroduct
Manufacturing Technology, to the Acquirer,

€)) the Respondents shall take such actions as are necessary to:

0] maintain the full economic viability and marketability of thasinesses
associated with the Rolapitant Products;

(i) minimize any risk of loss of competitive potential for such business;

(i)  prevent the destruction, removal, wasting, deterioration, or immeaat of
any of the assets related to the Rolapitant Products exceptdioamyr
wear and tear;

(iv)  ensure the assets required to be divested are transferretblarated to
the Acquirer in a manner without disruption, delay, or impairment of the
regulatory approval processes related to the business assocititetievi
Rolapitant Product; and

(V) ensure the completeness of the transfer and delivery of the Produc
Manufacturing Technology; and

(b) the Respondents shall not sell, transfer, encumber or otherwae time assets
required to be divested (other than in the manner prescribed in theemgnt)
nor take any action that lessens the full economic viability, nmevkiey, or
competitiveness of the businesses associated with the Rolapitant Products.

The Respondents shall not join, file, prosecute or maintain any suawimi equity,
against the Acquirer of the Rolapitant Product Assets or the RaiapProduct
Releasee(s) of that Acquirer under the following Patents:

€)) any Patent owned or licensed by the Respondents as of theeddahatEffective
Date (excluding those Patents that claim inventions conceived bydunded to
practice after the Effective Date) that claims a methodnaking, using, or
administering, or a composition of matter, relating to the NK-1 Compoands
that claims a device relating to the use thereof;

(b) any Patents owned or licensed by the Respondents at any emthafEffective
Date (excluding those Patents that claim inventions conceived byduaded to
practice after the Effective Date) that claim any aspefctthe research,

31



PUBLIC VERSION

Development, manufacture, use, import, export, distribution, or sale ofkie N
Compounds;

if such suit would have the potential to interfere with such Acgsifegedom to practice
the research or Development of the NK-1 Compounds anywhere in the Wbdd. T
Respondents shall also covenant to such Acquirer that as a conditionasfsagyment,
transfer, or license to a Third Party of the above-described BateatThird Party shall
agree to provide a covenant whereby the Third Party covenants notdocsu@cquirer

or the related Rolapitant Product Releasee(s) under such Pdtémessuit would have
the potential to interfere with that Acquirer's freedom to pcactthe research or
Development of the NK-1 Compounds anywhere in the World.

[19] Upon reasonable written notice and request from the Acquirer to gsmoRdent(s), the
Respondent(s) shall provide, in a timely manner, at no greater thact OTost,
assistance of knowledgeable employees of the Respondents to lestsi&tduirer to
defend against, respond to, or otherwise participate in any litigaiaed to the Product
Intellectual Property related to the Rolapitant Products, if stigahtlon would have the
potential to interfere with the Acquirer's freedom to practice following: (1) the
research, Development, or manufacture of the Rolapitant Products;tbe (&e, import,
export, supply, distribution, or sale of the Rolapitant Products withinGenegraphic
Territory.

[20] For any patent infringement suit in which Respondent Schering-Pload/eged to have
infringed a Patent of a Third Party prior to the Closing Datéooisuch suit as such
Respondent Schering-Plough has prepared or is preparing as of the Masingo
defend against such infringement claim(s), and where such a suit vauk the
potential to interfere with the Acquirer's freedom to practice following: (1) the
research, Development, or manufacture of the Rolapitant Products;tbe (&e, import,
export, supply, distribution, or sale of the Rolapitant Products, the Respondents shall:

(@) cooperate with the Acquirer and provide any and all necessanidal and legal
assistance, documentation and witnesses from the Respondent(s) inioonnect
with obtaining resolution of any pending patent litigation involving the pitzlat
Products;

(b) waive conflicts of interest, if any, to allow either Respondentitside legal
counsel to represent the relevant Acquirer in any ongoing paterdtititig
involving such Rolapitant Products; and

(c) permit the transfer to the relevant Acquirer of all of litigation files and any
related attorney work-product in the possession of either the Resporuigsite
counsel relating to such Rolapitant Products.

[21] The Respondents shall not seek, directly or indirectly, pursuant to gmyteliresolution
mechanism incorporated in any Remedial Agreement, or in any agneestated to any
of the Rolapitant Products a decision the result of which would be istemswith the
terms of this Agreement and/or the remedial purposes thereof.
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V. MONITOR

[22] The Commissioner may appoint a Monitor responsible for monitoring thelieore of
the Respondents with the obligations set out in this Agreement pectesf the
Rolapitant Product(s) and the Rolapitant Product Assets. The selettihe Monitor by
the Commissioner shall be subject to the consent of Respondent Merck, aghisent
shall not be unreasonably withheld. If Respondent Merck has not opposed,img,writ
including the reasons for opposing, the selection of the Monitor withi(L@rdays after
notice by the Commissioner to Respondent Merck of the identity of tbeitdd,
Respondent Merck shall be deemed to have consented to the selectiorpapibeed
Monitor. Within ten (10) days of the appointment of such Monitor, the Resporaishts
the Monitor shall execute an agreement, subject to the approval Gfothenissioner,
reflecting the terms and conditions of this Agreement and thatrsoorfiethe Monitor all
of the rights and powers necessary to permit the Monitor to mohigoRéspondents’
compliance with the obligations set out in this Agreement in résgethe Rolapitant
Product(s) and the Rolapitant Product Assets. If the Respondents avidrtiter fail to
agree on terms within seven (7) days from the date of appointméme ddonitor, the
Commissioner shall establish the terms of the Monitor’s service.

[23] The Respondents shall be responsible for all reasonable fees andesxpsmzerly
charged or incurred by the Monitor in the course of carrying out thetM@anduties
under this Agreement, and those of any substitute Monitor appointed pursuéhig t
Agreement.

[24] If a Monitor ceases to act or fails to act diligently or othee in accordance with this
Agreement, the Commissioner shall appoint a substitute Monitor ordeotce with the
terms of this Part V, subject to the consent of Respondent Merckh whall not be
unreasonably withheld. If Respondent Merck has not opposed the selection of the
substitute Monitor in writing, including the reasons for the oppositiominviien (10)
days after notice by the Commissioner to Respondent Merck of thatydehtthe
substitute Monitor, Respondent Merck shall be deemed to have consentedediethien
of the substitute Monitor. Respondent Merck and the substitute Monitoresieallite an
agreement, subject to the approval of the Commissioner, refledtengetrms and
conditions of this Agreement. In the event that Respondent Merck oligedise
Commissioner’s appointment of a substitute Monitor, Respondent Merclapmdy to
the Tribunal for appropriate relief on five (5) days notice to the i@issioner. The
notice must set out the grounds for the objection. The provisions of thegragnt shall
apply, mutatis mutandis, to any substitute Monitor appointed pursuant to this Part V.

[25] The Monitor shall have, subject to any valid claim to a legattpgrized privilege, full
and complete access to all personnel, books, records, documents anesfaeiited to
the Rolapitant Product Assets or to any other relevant informatidading Confidential
Business Information, as the Monitor may reasonably request. TiperRients shall
cooperate with any reasonable request of the Monitor. The Respondehtsostiake
any action to interfere with or impede the Monitor's compliancén,witr ability to
oversee the Respondents’ performance of, this Agreement.
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The Monitor shall serve, without bond or security, at the expense &as@ondents, on
such reasonable and customary terms as are agreed with the appfrotad
Commissioner. The Monitor shall have the authority to engage, abgh@nd expense
of the Respondents, such consultants, accountants, attorneys, and othentedese
and assistants as are reasonably necessary to carry out theorModuties and
responsibilities under this Agreement. The Monitor shall account lfoexpenses
incurred, including fees for services, and such account shall be stabfeetapproval of
the Commissioner only.

The Respondents shall indemnify the Monitor and hold the Monitor harngasstany
losses, claims, damages, liabilities or expenses arising oot of,connection with, the
performance of their duties under this Agreement. This includegadbnable fees of
counsel and other expenses incurred in connection with the preparatioeraredef any
claim, whether or not such claim results in any liability, exdepihe extent that such
liabilities, losses, damages, claims or expenses result ffeasance, gross negligence
or bad faith by the Monitor.

The Respondents shall report to the Monitor in accordance with theeraguits of this
Agreement. The Monitor shall evaluate the reports submitted td/1tdrator by the
Respondents and any reports submitted by the Acquirer with respbet performance
of Respondent’s obligations under this Agreement or the RemedialerAgre(s).
Within thirty (30) days from the date the Monitor receive theperts, or at the request
of the Commissioner, the Monitor shall report in writing to the Cagsimner concerning
performance by the Respondents of their obligations under this Agreement.

The Respondents shall not exert or attempt to exert any influemeeti@h or control
over the Monitor.

This Agreement shall not be construed as providing the Monitor with ehiper
management, possession, charge or control of the Rolapitant Product Assets.

The Monitor shall execute confidentiality agreements in a foatmsfactory to the
Commissioner, pursuant to which the Monitor will undertake not to dischose
Confidential Business Information acquired in the performance of thetdfeniuties to
any Person, except as permitted by this Agreement.

If a Monitor believes that either of the Respondents is in breaahyobf the terms of
this Agreement, the Monitor shall immediately notify the Comiores and the
Respondents of the breach, setting out particulars of such breach.

The Monitor shall serve until:

(@ the date of completion by the Respondents of the DivestituretbédRolapitant
Product Assets and the transfer and delivery of the related Piddnafacturing
Technology in a manner that fully satisfies the requirementhi®fAgreement,
including, without limitation, the provisions of section 5 above; and

(b) until the earliest of:
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0] the date the Acquirer (or its Designee(s)) is able toufescture SCH
619734 (Rolapitant), in a manner consistent with cGMP, independently of
Respondents;

(i)  the date the Acquirer notifies the Commissioner and the Resptndé
its intention to abandon its efforts to commercialize Products comgai
SCH 619734 (Rolapitant) for CINV and/or PONV; or

(i)  the date of written notification from the Commissioner tin&t Monitor, in
consultation with the Commissioner, has determined that the Acquser ha
abandoned efforts to commercialize Products containing SCH 619734
(Rolapitant) for CINV and/or PONV,

provided, however, that the Monitor’'s service shall not exceed fiveg@syfrom the
date of this Agreement, subject to extension in the sole discretion of the Commnissione

VI. DIVESTITURE TRUSTEE

[34] If the Respondents have not fully complied with the obligation to DivesRolapitant
Product Assets, as required by this Agreement, the Commissionerapmoint a
Divestiture Trustee to Divest the Rolapitant Product AssetsDIVestiture Trustee will
be a Person with experience and expertise in acquisitions andilDiesstThe selection
of the Divestiture Trustee by the Commissioner shall be subpethea consent of
Respondent Merck, which consent shall not be unreasonably withheld. If Respondent
Merck has not opposed, in writing, including the reasons for opposing, tlctiselef
any proposed Divestiture Trustee within ten (10) days after notiteeb€ommissioner
to Respondent Merck of the identity of any proposed Divestiture Trulesgondent
Merck shall be deemed to have consented to the selection of the propesstitude
Trustee. Immediately following the appointment of the Divestilutestee, and prior to
the expiry of the Initial Sale Period, the Respondents shall provide vhstire Trustee
with complete access to all information relevant to the RolapiRantuct Assets,
including Confidential Business Information, to facilitate the Drnast of the
Rolapitant Product Assets by the Divestiture Trustee.

[35] The Respondents consent to the following terms and conditions regardiDiy¢iséture
Trustee’s powers, duties, authority, and responsibilities:

(@) Subject to oversight and approval by the Commissioner only, thetiRives
Trustee shall have the exclusive authority to control the processhéor
Divestiture of the Rolapitant Product Assets and, subject to thiseAwent, to
accomplish such Divestiture by whatever procedure the Divestituistekr
believes in its sole discretion is suitable for completing sustedditure within
the Divestiture Trustee Sale Period, or such longer period adedirby the
Commissioner.

(b) The Respondents will not be included in the process for the Divrestf the
Rolapitant Product Assets, including negotiations, nor will the Responiiants
contact with prospective Acquirers except with the prior approval hef t
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Commissioner; however, the Divestiture Trustee may consult with the
Respondents in the presence of a representative of the Commissimreithe
Divestiture Trustee considers such consultation to be appropriate and the
Commissioner consents.

(© Notwithstanding any term of this Agreement, the Divestiluitstee’s obligations
and powers under this Agreement shall not expire until the Divestdiithe
Rolapitant Product Assets is completed.

(d) The Divestiture Trustee shall execute a confidentialiyeeagent in a form
determined by the Commissioner and shall refrain from communicatiyg
Confidential Business Information to anyone except to the extenbnaaly
required to effect the Divestiture of the Rolapitant Product Assets.

(e) The Commissioner may extend the Divestiture Trustee Bated as the
Commissioner considers necessary, in her sole discretion, totb#dbtvestiture
of the Rolapitant Product Assets.

)] The Divestiture Trustee shall have, subject to any validncleo a legally
recognized privilege, full and complete access to the personnel, booés]sre
and facilities related to the Rolapitant Product Assets and to atihgr
information, including Confidential Business Information, deemed relevattteby
Divestiture Trustee to effect the Divestiture of the RolapiBrotuct Assets. The
Respondents shall take no action to interfere with or impede the tiRives
Trustee’s efforts to complete the Divestiture of the Rolapitant ProductsAsset

(9) The Respondents shall fully and promptly respond to all requests tfrem
Divestiture Trustee and shall provide all information the Divesgtitnustee may
request. The Respondents shall identify an individual who shall have yprimar
responsibility for responding to such requests from the Divestituistda on
behalf of the Respondents.

(h) The Divestiture Trustee shall use commercially reasoreffdets to negotiate
favourable terms and conditions for the Divestiture of the Rolapitesdulet
Assets at that time, but, if necessary, shall sell the Ratggtroduct Assets at no
minimum price. The Divestiture Trustee’s opinion of what constitiztesurable
terms and conditions is subject to the Commissioner’s approval only.

0] The Divestiture Trustee shall have the sole authority torméte, and the
Respondents shall provide, all reasonable and ordinary commercial coyenants
representations, warranties and indemnities for the purpose of cagpleé
Divestiture of the Rolapitant Product Assets.

0) The Divestiture Trustee shall serve, without bond or other $gcatithe cost and
expense of the Respondents, and on such reasonable and customary terms and
conditions as the Commissioner may set.
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(K) The Respondents shall pay all reasonable invoices submitted Byvénsiture
Trustee on a monthly basis. Any outstanding monies owed to the Diwestitur
Trustee by the Respondents shall be paid out of the proceeds of thetlDeed
the Rolapitant Product Assets.

() The Divestiture Trustee shall have the authority to emplotheaexpense of the
Respondents, such consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives and assistames
necessary to carry out the Divestiture Trustee’s duties apdngbilities. The
Divestiture Trustee shall account for all monies derived fronDikiestiture and
all expenses incurred. After approval by the Commissioner of tlwuaicof the
Divestiture Trustee, including fees for the Divestiture Trustes®rvices, all
remaining monies shall be paid at the direction of the Respondentshend t
Divestiture Trustee’s power shall be terminated.

(m)  The Respondents shall indemnify the Divestiture Trustee andheodivestiture
Trustee harmless against any losses, claims, damagestidéigpitr expenses
arising out of, or in connection with, the performance of the Divesfitiustee’s
duties, including all reasonable fees of counsel and other expensagdnitur
connection with the preparation or defence of any claim, whether oesdting
in any liability, except to the extent that such losses, clalasiages, liabilities,
or expenses result from malfeasance, gross negligence or hhadbyaithe
Divestiture Trustee.

(n) If the Divestiture Trustee ceases to act or fails toddigently or otherwise in
accordance with this Agreement or any agreement between thei€oomar and
the Divestiture Trustee, the Commissioner may appoint a subdbiwéstiture
Trustee in the same manner as provided in this part VI for thal iDivestiture
Trustee.

(o) The Divestiture Trustee shall have no obligation or authority toatgeor
maintain the Rolapitant Product Assets.

(p) The Divestiture Trustee shall report in writing to the Cossioner and the
Respondents every sixty (60) days, and upon the Commissioner’s reqiin@st wi
three (3) days, concerning the Divestiture Trustee’s effortsotaplete the
Divestiture of the Rolapitant Product Assets. Such reports shallaicont
reasonable detail on the steps being taken by the Divestiture éltastemplete
the Divestiture of the Rolapitant Product Assets, including but natetinto: the
identity of potential Acquirers; the status of negotiations withhspotential
Acquirers; and any additional information requested by the Commissioner.

(q) The Divestiture Trustee shall notify the Commissioner of @ngposed
Divestiture of the Rolapitant Product Assets. Such notice shalideclthe
identity of the Proposed Acquirer(s); the details of the proposed tidivesof the
Rolapitant Product Assets; information concerning whether, in the ofetve
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Divestiture Trustee, the Proposed Acquirer(s) would likely sattsfyterms of
this Agreement; and any additional information requested by the Commissioner.

The Divestiture Trustee shall only Divest the RolapitarddBct Assets to an
Acquirer or Acquirers as approved in writing by the Commissioner.

If the Commissioner notifies the Divestiture Trustee 8t has approved a
proposed Divestiture of the Rolapitant Product Assets, the Divesiituisee

shall forthwith notify the Respondents, in writing, of such proposed Divesof

the Rolapitant Product Assets. Such notice shall include the ideitithe
Proposed Acquirer and the details of the proposed Divestiture of thpit&ota
Product Assets. Notwithstanding the foregoing, if the Divestitunst@&e receives

bona fide offers from more than one Proposed Acquirer, and if the Coiomeiss
determines to approve more than one such Proposed Acquirer, the Divestiture
Trustee shall Divest the Rolapitant Product Assets to the Propsmparer
selected by the Respondents from among those approved by the Commissioner;
provided further, however, that the Respondents shall select such Proposed
Acquirer within five (5) days after receiving notification of t@emmissioner’s
approval.

The Respondents may not object to or challenge the performantke of
Divestiture Trustee’s duties under this Agreement or Divestdtitee Rolapitant
Product Assets by the Divestiture Trustee on any grounds other than the
Divestiture Trustee’s malfeasance, gross negligence or khdifagxecuting its
obligations hereunder. If the Respondents object to the terms and condiiteons
Divestiture of the Rolapitant Product Assets that has been proposdae by

Divestiture Trustee on the grounds of malfeasance, gross negligebed faith
by the Divestiture Trustee, the Respondents or the Commissioneapphyto
the Tribunal for directions, but in no event shall any such dispute sesuspend
the Divestiture Trustee Sale Period.

FAILURE OF DIVESTITURE TRUSTEE SALE

If the Divestiture Trustee has not effected the Divestituréhef Rolapitant Product
Assets at the end of the Divestiture Trustee Sale Periodidingl any extensions), or if
the Commissioner is of the opinion that the Divestiture of the RalapRroduct Assets
will not likely be completed prior to the end of the Divestiture #@esSale Period, the
Commissioner may apply to the Tribunal for such order as is negdssaffect the
Divestiture of the Rolapitant Product Assets.

The Respondents agree that the Tribunal has jurisdiction to grant sathse$ required
to give effect to this Agreement and complete the DivestitutheRolapitant Product
Assets.

CONFIDENTIAL BUSINESS INFORMATION

In addition to any other requirements and prohibitions relating to Confidldhisiness
Information in this Agreement, the Respondents shall ensure that etsgoitients’

38



[39]
[40]

[41]

[42]

[43]

PUBLIC VERSION

counsel (including in-house counsel under appropriate confidentiality amangg shall
not retain unredacted copies of documents or other materials providedAtaairer or

access original documents provided to an Acquirer, except under ciano®stwhere
copies of documents are insufficient or otherwise unavailable, anchédofotlowing

purposes:

€)) to ensure the Respondents’ compliance with any Remedial Agmneethis
Agreement, any Law (including, without limitation, any requiremenbltain
regulatory licenses or approvals, and rules promulgated by the Caomaids
any data retention requirement of any applicable Government Entitgnyor
taxation requirements; or

(b) to defend against, respond to, or otherwise participate in amggatibin,
investigation, audit, process, subpoena or other proceeding relating to the
Divestiture of the Rolapitant Product Assets;

provided, however, that the Respondents may disclose such information ssaneter

the purposes set forth in this section pursuant to an appropriate coafitientider,
agreement or arrangement and provided further, however, that pursuastsiction the
Respondents shall: (1) require those who view such unredacted documenit&ror ot
materials to enter into confidentiality agreements with tlevaat Acquirer (but shall not

be deemed to have violated this requirement if such Acquirer withhabtisagjreement
unreasonably); and (2) use best efforts to obtain a protective ordemtiect the
confidentiality of such information during any adjudication.

REMEDIAL AGREEMENTS
Any Remedial Agreement shall be deemed incorporated into this Agreement.

Any failure by a Respondent to comply with any term of such Remadraement shall
constitute a failure to comply with this Agreement.

Respondents shall not modify or amend any of the terms of any Remgdeédment
without the prior approval of the Commissioner.

COMPLIANCE

Within five (5) days of the Acquisition, the Respondents shall submitth&o
Commissioner a letter certifying the date on which the Acquisition occurred.

Within thirty (30) days after the Order Date and every si&f) days thereafter until the
Respondents have fully complied with the following sections: 5, 8, 9, 10, 1Ind.37a
the Respondents shall submit to the Commissioner a verified wigpemnt setting forth
in detail the manner and form in which they intend to comply, are camgplgnd have
complied with this Agreement. The Respondents shall submit atrtieetgae a copy of
their report concerning compliance with this Agreement to the Monftany Monitor
has been appointed. The Respondents shall include in their reports, amorthiogser
that are required from time to time, a full description of theref being made to comply
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with the relevant paragraphs of the Agreement, including a fullrigéea of all
substantive contacts or negotiations related to the Divestitutee aketevant assets and
the identity of all Persons contacted, including copies of allemritommunications to
and from such Persons, all internal memoranda, and all reports andmecdations
concerning completing the obligations.

Each year, on the anniversary of the date of this Agreement, fdongpas this
Agreement remains in force, and at other times as the Coromessinay require, the
Respondents shall file a verified written report with the Comonss setting forth in
detail the manner and form in which they have complied and are compWtimghis
Agreement.

The Respondents shall notify the Commissioner at least thirty (30) days prior to:
€)) any proposed dissolution of a Respondent;
(b) any proposed acquisition, merger or consolidation of a Respondent; or

(c) any other change in a Respondent including, but not limited to, assigmd
the creation or dissolution of subsidiaries, if such dissolution, acquisitierger,
consolidation, or change might affect compliance obligations arisingfoilis
Agreement.

For purposes of determining or securing compliance with this Agraered subject to
any legally recognized privilege, and upon written request and uporbjivdays notice
to any Respondent, such Respondent shall, without restraint or interfepencé any
duly authorized representative of the Commissioner:

€)) access, during business office hours of such Respondent and in gre@res
counsel, to all facilities and access to inspect and copy all boe#tgerk,

accounts, correspondence, memoranda and all other records and documents in the
possession or under the control of such Respondent related to complidmce wit
this Agreement, which copying services shall be provided by such Respandent

the request of the authorized representative(s) of the Commissindeat the
expense of such Respondent; and

(b) to interview officers, directors, or employees of such Respondaontyvay have
counsel present, regarding such matters.
NOTIFICATION

Notices, reports and other communications required or permitted pursuamy bf the
terms of this Agreement shall be in writing and shall be coreidés be given if
dispatched by personal delivery, registered mail or facsinaifestnission to the parties as
follows:

(@)

If to the Commissioner:
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Competition Bureau

Place du Portage, 2 Floor

50 Victoria Street, Phase |

Gatineau, Quebec K1A 0C9

Attention: Commissioner of Competition
Fax: (819) 953-5013

With a copy to:

Executive Director and Senior General Counsel
Competition Bureau Legal Services

Justice Canada

Place du Portage, Phase |

50 Victoria Street

Gatineau, Quebec K1A 0C9

(b) If to the Respondents:

Merck & Co., Inc.
One Merck Drive
P.O. Box 100, WS3A-65
Whitehouse Station, New Jersey 08889-0100
Attention: Office of Secretary
Fax: (908) 735-1246

Schering-Plough Corporation
2000 Galloping Hill Road
Kenilworth, New Jersey 07033
Attention: Thomas Sabatino
Fax: (908) 298-7555

With a copy to:

Blake, Cassels & Graydon LLP

199 Bay Street

Suite 2800, Commerce Court West

Toronto, Ontario M5L 1A9

Attention: Calvin S. Goldman, Rob Kwinter and Navin Joneja
Fax: (416) 863-2653

or to such other street address, individual or electronic communicatidmenamaddress as may
be designated by notice given by any party to the other parties.déngnd, notice or other
communication given by personal delivery will be conclusively deeméthte been given on
the day of actual delivery and, if given by registered mail, ofiiftheday following the deposit
thereof in the mail and, if given by electronic communication, on thetagnsmittal thereof if
given during the normal business hours of the recipient and on the daywhiohmgsuch normal
business hours next occur if not given during such hours on any day. Ifrtheyipang any
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demand, notice or other communication knows or ought reasonably to know of fasujtidié
with the postal system that might affect the delivery of paaiy such demand, notice or other
communication may not be mailed but must be given by personal delivasy electronic
communication.

Xll. DURATION
[48] The Respondents shall be bound by the terms of this Agreement:

€)) in respect of the obligations set forth in Part lll of &kggeement, for a period of
ten (10) years from the date of this Agreement; and

(b) in respect of the obligations set forth hereunder relating tBdhapitant Products
and the Rolapitant Product Assets (specifically excluding theatldigset out in
section 3(1)), until the Divestiture of the Rolapitant Product Asgeeffected in
accordance with this Agreement or further order of the Tribunal, rendetated
Product Manufacturing Technology has been fully transferred and deljvare
caused to be transferred and delivered, to the applicable Acquirer(s).

Xlll. GENERAL

[49] The Respondents agree to the immediate registration of thiserAgré with the
Tribunal.

[50] Nothing in this Agreement (including the recitals hereto) preclierck, Schering-
Plough, or the Merged Entity from bringing a future application unds#tosel06 of the
Act (or a successor or equivalent provision under the Act) to vaneswind this
Agreement on the grounds that the circumstances that led to thexgmekithis
Agreement have changed and the other requirements of section 106(1)Adut taee
satisfied. The Respondents agree that they shall not, in any suctapplicontest the
Commissioner’s present conclusions that: (i) the Acquisition i$ylikeprevent or lessen
competition substantially for the supply of NK-1 Receptor Antagofostthe prevention
and treatment of CINV and PONV in humans, and that the divestituhe dRolapitant
Product Assets is necessary to ensure that such substangaliigser prevention of
competition will not result from the completion of the Acquisition;the Acquisition is
likely to result in a substantial lessening or prevention of conetih certain animal
health markets; and (iii) the exercise of the call right set out i€#heOption Agreement
is likely to result in a substantial lessening or prevention of cttigpein certain animal
health markets in Canada.

[51] This Agreement constitutes the entire agreement between theni€sioner and the
Respondents and supersedes all prior agreements with respect dobjbet matter
hereof.

[52] This Agreement shall be governed by and interpreted in accordarteheiitaws of
Ontario and the laws of Canada applicable therein.
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[53] Computation of time periods contemplated by this Agreement shailldsordance with
the Interpretation Act, R.S.C. 1985, c. I-21. For the purpose of this Agreement, the
definition of “holiday” in the Interpretation Act shall be deemed to include Saturday.

[54] Nothing in this Agreement abrogates the notification obligationswgein Part IX of the
Act.

[55] In the event of a dispute regarding the interpretation or applicatitinisoAgreement,
any of the Commissioner, Merck, Schering-Plough, or the Merged Enayyapply to
the Tribunal for an order interpreting any of the provisions of thissémgent. In the
event of any conflict or inconsistency between the English languageiveof this
Agreement and the French language version of this Agreement, sudictconf
inconsistency shall be resolved in favour of the English languageoneddi this
Agreement.

[INTENTIONALLY LEFT BLANK]
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[56] This Agreement may be executed in two or more counterparts, eadhobf shall be an
original instrument, but all of which shall constitute one and the same Agreement.

The undersigned hereby agree to the registration of this Agreement.

DATED this 29" day of October, 2009.

[Original Signed by “Melanie L. Aitken”]
Melanie L. Aitken
Commissioner of Competition

MERCK & CO., INC.

By:  [Original Signed by “Bruce N. Kuhlik”]
Name: Bruce N. Kuhlik,
Title: Executive Vice President and General Counsel

SCHERING-PLOUGH CORPORATION

By: [Original Signed by “Winston K.C. Lam”]
Name: Winston K.C. Lam
Title: Group Vice President & Associate General Counsel
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