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AFFIDAVIT OF DENISE BOUCHER
I, DENISE BOUCHER, of the Town of Fort Kent, in the State of Maine, MAKE

OATH AND SAY AS FOLLOWS:

Background
1. I am the Office Manager for the Applicant, Nadeau Pouitry Farrn Limited ("Nadean™). |

am also responsible for assembling financial data, and am familiar with the records and

the operations of the St- Frangois plant.

2. I have read the Affidavit of Thomas Soucy, sworn November 5, 2008 (the "Soucy

Affidavit"), and make this affidavit, in part, to respond thereto.
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General Response to the Soucy Affidavit

3.

It ié true that quotas:
{a)  are allocated to the provinces and producers in kilograms; and
(b) vary from pefiod to period, depending on the demands of the Canadian market.

However, neither one of those assumptions changes the fact the Respondents were fully
capable of complying with the terms of the June 26, 2008 interim supply order (the

"Inteyim Order™).
Further, neither one of the assumptions in paragraph 3 changes the fact that:

(a) all of the parties used the 2 kg./chicken weight estimate for the purposes of the

s.104 hearing;

(b)  all of the parties accepted the averages used for the purposes of the 5.104 hearing
(namely, 186,230 birds/week for Westco, 26,450 birds/week for Dynaco and

58,670 birds/week for Acadia);
(c) none of tﬁe information contained in the Soucy Affidavit is new information; and

(d) the 2 kg/chicken weight estimate was used as exacily that, an estimate, and that

same estimate was used by all of the parties.

The real problem in this case has nothing to do with the fluctuating quotas or the quota

allocations for the periodsA-87, A-88 or A-80. The real problem is that the Respordent,

Groupe Westco Inc. ("Westco"), changed its production to meet Olymel's requirements
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' as a priority, to the detriment of Nadeau. More specifically, commencing in period A-87,

Westco changed its production from an average size bird of 2.05 kg. to 2.3 kg.

Further, at no time did Westco provide Nadean with advance notice that Westco had
changed its production to meet Olymel's size requirements. Nadeau's first "notice" came

‘with the delivery of Westco's production schedule for the 'peﬁod A-87.

Regardléss of the fluctuating quotas for periods A-87, A-88 and A-89, the Respondents
werefare still capable (perhaps niot willing) of meeting the requirements of the Interim
Order. Interestingly, Mr. Soucy does not state that the Respondents were unable to meet

the requiiements of the Interim Order in his affidavit,

Relevant Facts

The Interim Order

9.

10.

1l

Attached hereto as Exhibit ""A" is a copy of the Interim Order.
The Interim Order states:

{57] The Respondents are to continue 1o supply the Applicant with live
chickens on the usual trade terms at the current level of weekly supply,
namely 271,350 live chickens.

[58] This requirement to supply will last until a final decision is made on
the merits of the application under section 75 of the Act. This volume of
supply is to be reduced by 25,000 live chickens per week upon the first
delivery of the live chickens to the Applicant expected from Nova Scotia
in September, 2008, and further reduced by any other supply of live
chickens the Applicant may secure during this interim period.

By letter dated July 17, 2008, counsel for Nadean advised counsel for the Respondents

that Nadeau had begun receiving 25,000 additional birds per week from Nova Scotia.

- 003
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Attached as Exhibit "B" is a copy of a letter from counsel for Nadeau to counsel for the

Respondents, dated July 17, 2008, advising them of the new supply.

By letter dated August 22, 2008, counsel for Nadeau advised counsel for the Respondents
that Nadeau would begin receiving an additional 6,250 birds per week from Nova Scotia,

starting on September 15, 2008. Atiached as Exhibit "C" is a copy of the letter.

Taking into account the permitted reductions (25,000 + 6,250 = 31,250 chickens per
week), the Respondents are required to supply Nadeau with 240,100 (271,350 -31,250= . .

240,100) chickens per week starting on September 15, 2008.

Quota Periods A-87, A-88 and A-39

14.

15.

Attached as Exhibit "D" is a copy of the schedule for the quota periods for the years

2008 and .2009. As can be seen from the schedule:

(a)  quota period A-87 runs from September 14, 2008 to November 8, 2008;
(b)  quota period A-88 runs from November 9, 2008 to January 3, 2009; and
(¢)  quota period A-89 runs from January 4, 2008 to Febmary 28, 2009,

The total New Brunswick quotas for periods A-87, A-88 and A-89 are as foflows:

Period(s) Quota (Kg.)
A-87 5,495,216
A-88 5,224,019
A-89 5,716,109
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Attached as Exhibit "E" are copies of the documents issued by the Chicken Farmers of

New Brunswick ("CFNB") in that regard.

The Respondénts did not supply Nadeau with the correct number of chickens in period A-
87, nor are the Respondents planning on supplying Nadean with the correct number of
chickens in period A-88 (based on the schedules delivered to Nadeau to date). The

details of the shortfalls are outlined below.

Period A-87

17.

18.

19.

20.

The Respondents' guotas for period A-87 were the following:

Respondent(s) Kg./Period Heads/Week
(based on 2 kg./chicken)

Westco 2,796,356 - 174,772

Acadia 880,745 - 55,047

Dynaco 341,496 21,343

Slipp Farm 55,248 . 3453

Total 4,073,845 ‘ 254,615

Attached hereto as Exhibit "F" is a chart prepared by Nadeau reflecting allocations by

ownership and groups for the period A-87.

As 1 mentioned above, the Respondents did not supply Nadeau with the correct number
of chickens for the period A-87 (240,100/week), despite the fact they were fully capable

of doing so (254,615/week).

Our-lawyers-corresponded-with the Respondents’ lawyers on this issue to try to get the

Respondents to come into compliance with the terms of the Interim Order, as follows:

00
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Attached as Exhibit "G" is a copy of a letter from Leah Price to counsel for the

Respondents dated October 7, 2008;

I am advised by our counsel, and verily believe, that they received a letter from
counsel for Westco dated October 8, 2008, I am also advised by our counsel, and
verily believe, that such letter is attached to the Affidavit of Mary Anderson (as

Exhibit B) because some of the content is Confidential Level A;

Attached as Exhibit "H" is a copy of a letter from counsel for Dynaco to Leah.

Price dated October 8, 2008;

Attached as Exhibit "I" is a copy of an e-mail received by counsel for Nadeau
from counsel for Acadia on October 8, 2008, along with a copy of Acadia's letter

dated October 14, 2008 on this issue;

Attached as Exhibit "J" is a copy of a2 letter from counsel for Westco to

Mr. Justice Blanchard dated October 9, 2008; and

Attached as Exhibit "K' is a copy of a letter from Leah Price to
Mr. Justice Blanchard dated October 10, 2008 (without the attachments as they

have already all been produced).

On October 16, 2008, the Tribunal issued a Direction to Counsel Regarding the Terms of

the Interim Supply Order of June 26, 2008. Atftached as Exhibit "L" is a copy of the

Direction.
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I am advised by Yves Landry, and verily believe, that on October 17, 2008, he sent an e-
mail to Dynaco and Westco requesting that they provide him with a revised schedule for
period A-87 showing the correct number of chickens to be delivered for the period.
Attached as Exhibit "M" is a copy of the email. Yves Landry never received a revised
schedule from the Respondents for the period A-87, nor did he receive any response to

his email.

Attached as Exhibit "N" is a copy of a letter from Leah Price to counsel for the
Respondents, dated October 28, 2008, along with a copy of a chart prepared by Nadean
with respect to the number of heads ordered, received, and projected to be received for

the period A-87. 1bave since updated the chart to show the actual shortfall for the period

A-87v N =t:2ched as Exhibit "O").

Attached as Exhibit "P" is a copy of a letter from counsel for Dynaco to Leah Price

dated October 29, 2008,

Attached as Exhibit "Q" is a copy of a letter from counsel for Westco to the Tribunal

dated October 29, 2008.

Attached as Exhibit "R" is a copy of a letter from Leah Price to the Tribunal dated

QOctober 30, 2008.

Attached as Exhibit "S" is a copy of a letter from counsel for Westco to the Tribunal

dated October 30, 2008.

Attached as Exhibit "T" is a copy of a letter from counsel for Dynaco to the Tribunal

dated October 31, 2008,

007
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29.  Attached as Exhibit “U" is 2 copy of the Direction to Counsel from the Presiding .
Jodicial Member dated October 31, 2008.

Period A-88

- 30.  The Respondents' quotas for period A-88 are the following:

B Respondent(s) - KgJ/Period Heads/Week

NP (based on 2 kg./chicken)
e Westco 2,659,696 166,231
S Acadia | 837,700 52,356

Dynaco 304,807 20,300
T ~ Slipp Farm 52,548 3284

L Total 3,874,751 242,171

- 31.  Attached as Exhibit "V" is a chart prepared by Nadeau showing the allocations by

owaership and groups for the period A-88.

32.  Attached as Exhibit "W" is a chart prepared by Nadeau showing the actual deliveries for

period A-88, along with the projected shortfalls for period A~8_ﬁsed

on the schedules delivered to date,

33,  As can be seen from the numbers above, the Respondents are fully capable of supplying |
Nadeau with the correct number of chickens (240,100) as required under the terms of the

- Interim Order.

- 34.  Attached hereto as Exhibit "X" are copies of the delivery schedules Nadean received

e from Westeo for the periods A-87 and A-88. — cee
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N o, Westco is making sure

Olymel gets its birds before making sure Nadeau gets its birds under the terms of the

Interim Order. This much is admitted in the letter dated October 29, 2008 from Ogilvy

Renault LLP to the Competition Tribunal (Exhibit "Q™) at page 10, paragraph 5,

Period A-89

35.  The Respondents' quotas for period A-89 are the following:

Respondent(s) Kg./Period Heads/Week
_ - (based on 2 kg./chicken)
Westco 2,910,233 181,889
Acadia 916,608 57,288
Dynaco 355,403 22,213
Slipp Farm 57,498 3,593
Total 4,239,742 264,983

- AJDormmssmncr for (ekdng arfidavits,

36.  Aitached as Exhibit “Y" is a chart prepared by Nadeau showing the allocations by

ownerships and groups for the period A-89.

37.  As can be seen from the numbers above, the Respondents are fully capable of supplying
Nadeau with the correct number of chickens (240,100) as required under the terms of the
Interim Order.

SWORN before me at the Town of Clair,

in the Province of New Brunswick, this
11® day of December, 2008,

L R ot

CHANTALE B BOUTOT
Commissaire aux serments
Ma nomination expire
le 31 décembre 20.. 13R.....
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This is Exhibit A referred to in the affidavit of
Denise Boucher, sworn before me this 11 day of
December, 2008

(el B Reukd

A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
lo 31 décembre 20 ..
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Reference: Nadegu Poultry Farm L;mz:ed v. Groupe Westco Inc. et al., 2008 Comp Tnb 16
File No.: CT-2008-004 - .
Registry Document No,: 0070

IN THE MATTERofthe.campeﬁﬁon Acf,R5.C.1985,. C-34, as amended;

AND IN THE MATTER of an Applicatwn by Nadeau Ferme Avicole Lxmltécmadeau Poultry
Farm Lmuted for an Order pursuant to sectton 75 of the Campenrzon Act'

. AND IN THE MATTER of an Apphcat;on by Nadeau Ferme Avicole LumteefN adeau Poultry
© Farm Lir.mted for an Intenm Order puxsuant to sectmn 104 of the Competzt:ou Act

. BETWEEN

.Nadeau Ferme choie Limltéel
Nadeau Poultry Farm Limited

(apphcant)
and -

Groupe Westco Inc. and Groupe Dynaco, Coopérative Agroalimentaire, and Volallles
Acadia S.F.C. and Volailles Acadia lncJAcadm Poultry Ine.
(respondents) -

Date of hedring: 20080623
Presiding Judicial Member: Blanchard J. -
Date of Reasons and Order; June 26;2008.

. Reasons and Order signed by: Justice Edmond P. Blanchard

REASONS FOR ORDER AND ORDER ALLOWING AN APPLICATION FOR
INTERIM RELIEF UNDER SECTION 104 OF THE COMPETTTION ACT
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| 8 INTRODUCTION

{1}  Nadeau Ferme Avicole Limitée/Nadeau Poulry Farm Limited (the “Applicant”) applies
to the Competition Tribunal pursuant to section 104 of the C’ompetmon Act, RS8.C. 1985, ¢, C-34
as amended (the “Act”), for an order direoting the Respondents to continue fo deal with the

- Applicant and to supply it with live chickens on the usual trade terms, in the volumes previously

supplied, pending the Tribunal’s decision on the Applicant’s main application undcr section 75
of the Act.

{2]  The Applicant operates 2 chicken ;Srocessing facility in Saint-Frangois-de-Madawaska,
i New Brunswick (the "St-Francois Plant™) and the Respondents currently supply approximately

46% of its live chickens.

- [3] The Resﬁoﬁdcnt Group;e Westco Inc, (“Westco”) possesses apptoximately 51% of New |

Brunswick’s chicken production and supplies 31.5% of the Applicant’s live chickens, As of July
20, 2008, Westco will cease supplying live chickens to the Applicant by reason of its decision to
have its live chickens processed by Olymel, a Quebec based processor, pursuant to a partnership

' .agreement.

{41  The Respondents Volailles Acadia S.E.C. and Volailles Acadia Inc./Acadia Poultry Inc.

(“Acadia™ supply approximately 10% of the Applicant’s live chickens and the Respondent
Groupe Dynaco, Coopérative Agroalimentaire (“Dynaco”™), supplies 4.5%. As of September 15,
2008, Acadia and Dynaco will cease supplying live chickens to the Applicant.

[5]  On March 17, 2008, the Applicant applied to the Tribunal for leave to seek an order
under section 75 of the Act and for an interim supply order under section 104, Leave was pranted
on May 12, 2008, as the Tribunal concluded that it had reason to believe that the Applicant is
directly and substantially affected in its business by a practice referred to in section 75 that could
be subject to an order under that section. A complete description of the parties” businesses, their
business plans and all the relevant facts appear in that decision {see Nadeau Poultry Farm
Limited v. Groupe We.s'_tco Inc. et al., 2008 Comp. Trib, 7) and will not be rapeated‘ here.

[6]  After the filing of further writien submissions with regard to the applicatioi: for interim
relief and cross-examinations by the Applicant and Westco on their opponent’s affidavits, the
submissions of counse] for all parties on this application for an interim supply order were heard
in Oftawa on June 23, 2008
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f, THE TEST FORINTERIM RELIEF
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Section 104 of the Act sets out the test to be applied on an application for an interim
order. It reads:

1 ‘order under section 100 or 103.3, the Tribunal, on

104, (1) Where an application has been made for
an ordet under this Part, other than an interim

application by the Commissioner or a person who
has made an application under s¢etion 78 or 77,
may issue such interim order as it considers
appropriate, having regard to the principles
ordinarily considered by superior courts when
granting interlocutory.or ijunctive relief,

{2} An interim order issued under subsection (1)
shall be on such terms, and shall have effect for
such period of time, as the Tribunal considers
necessary and sufficient to meet the cirenmstanees.

of the case,

[..]

104. (1} Lorsqu'une demande d'ordonnance a &é
faite en application de 1a présente partie, sauf'en ce
qui concerne les ordormances provisoires en vertu
des articles 100 on 103.3, le Tribunal peut, 4 la
demande du comwmissaite ou d'une personme qui a
présenté une demande en vertu des articles 75 ou
77, rendre toute ordormance provisoire qu'il
considére jusu'ﬁée conformément aux principes
normalement pris en considération par les cours

1 supéricures en matiéres mterlocutoxrcs et

d'injonction.
{2) Une ordonnance provzsmre rendue aux fermes
du paragraphe (1) contient les conditions et a effet

1 pour la durée que Je Tribunal estime nécessaires et

suffisantes pour parer aux circongtances de
Paffaire,

L]

{8]  The Tribunal has consistently applied the principlés found in the decision of the Supreme

Court of Cenada in R/R-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311,

when considering an application for an interim supply order. The Supreme Court of Canada held
in that decision that to issue an order for injunctive relief, a conrt must first be satisfied that there
is a serious issue 0 be tried. Second, it must be determined whether the applicant would suffer
1rreparable harm if the injunction were refused, Finally, an assessment must be made as to which
of the parties would suffer greater harm from the' granhng or refusal of the remedy pendmg a

' decision on the merits.

HII. ANALYSIS
A. Serlous Issue to be tried

{97  Iwill furn to the first part of the test: whether the evidence before the Tribunal is
sufficient to satisfy it that there is a serious issue to be tried.

[10] The Applicant submits that, leave having been granted, it has demonstrated that there iz a
serious issue to be tried. In the altemative, it asserts that the evidence adduced demonstrates that
there is 2 serious issue to be med and that the reqmrements of section 75 of the Act havc becn

-. et
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_[11] The Respondents contend that the Applicant has failed to establish, even on a ﬁr:‘mafaéfe

basis, that it meets all of the criteria set out in section 75, They assert in their written submissions
that there is insufficient evidence showing that the Applicant is “substantially affected in [its]
business [...] due to {its] inability to obtain adequate supplies of a product anywhere in 2 market
on usual trade terms"” (para. 75(1){a) of the Act), The Respondents submmit that the expression
“substantially affected in his business” (“sensiblement génée dans son entreprise™) is
synonymous with being unable to continue fo carry on business (“&tre incapable de continuer 4
exploiter son entreprise”. See Hearing Transoript, p. 107). To conclude otherwise, argue the

‘Respondents, would mean that each fime the Applicant loses supply and revenue, ftis -

substantially affected. As the Applicant’s own evidence shows that it can carry on business with
a weekly supply of 300,000 live chickens, the Applicant has failed to establish that it is
substantl.aliy affected in its business,

Il 2] TheRespondents further contend that the Applicant has failed to provide sufficient
“evidence that it is unable o obtain (“se procurer™) adequate supplies of live chickens anywhere .
in a market on usual trade terms. They say that the Applicant has not made any attempt to
‘replace the Respondents’ supply whereas the evidence indicates that other sources of supply are

available in the market on usual trade terms. They stress that the definition of “trade terms” set -
out in subsection 75(3) of the Act explicitly excludes price. So even if the Applicant’s assertion
that it would have to pay higher premiums fo replace the Respondents’ live chickens proves to be
trug, the Applicant still failed to establish, even on a prima facie bas1s, that it is unable to obtain
adequate supplies on. USual trade terms.

[13] The Respondent Westco further submits that the Applicant’s inability to obtain adequate
supplies of live chickens is in no way linked to “insufficient competition among suppliers in the
market” as is required by paragraph 75(1)(5}, Rather, it is the result of Westco’s legitimate
business decision fo add chicken process'mg to its business plan, The prondents also contend
in their written submissions that there is no evidence indicating that there is insufficient
competition among chicken producers in the market.

{14] Finally, the Respondent Westco refers to the Tribunal’s decision in Quinlan’s, above, to
assert that live chickens are not in ample supply under paragraph 75(1)(d). Westco asserts that as

.of July 20, 2008, Westco’s live chickens are to be processed in Quebec pursuanttoits - . -
partnership agreement with Olymel. As Westco has no excess supply given the national supply .

management scheme in place, it should be free to select the customers to whom it will sell the
product. Since Westco has chosén that customer, the Tribunal cannot conclude that the product
in question is in ample supply.

{15] In R/R-MacDonald, sbove, the Court described the consideration of a serious issue to be.
tried as follows {at pp. 337-338)

What then are the indicators of “a serious guestion to be tried"? There are no specific
requirements which must be met in order to satisfy this test. The threshold is a low one.
The judge on the application must make a preliminaty assessment of the merits of the

- case. {.+. ] Once satisfied that the application is neither vexations nor fiivolous, the — -
motions judge should proceed to consider the second and third tests, even if of the
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opinion that the plamtifT is uulikely;r 1o succeed at trial. A prolonged examination of the
merits is generally neither necessary nor desirable.

f16] The Tribunal has applied this test in respect of a private application pursnant to section

104 of the Aci. An interim supply order was granted by the Tribunal in Quinlan's of Huntsville
Inc. v. Fred Deeley Imports Lrd,, 2004 Comp. Trib, 28. In describing the standard for. granting

* such an order, Madam Justice Simpsun stated at_paragraph 24 of her reasons:

One of the principles applied by Supenor Courts in dealing with interim orders
requires the Judge to have regard for all the circurnstances of the case,.including
its practical and statutory context. In that regard, it seems wrong to conclude that
a private applicant, who has just been granted leave on the basis of the fact that
the Tribunal “could” find the facts necessary to prove a section 75 case, must
show a strong prima facte case in a subsequent motion for an interim order, In |
my view, the demonstration of & serious issue (in the sense that it is not fivolous
of vexatious) is most consistent with the statutory scheme which sets a relatively

- low threshold for leave. It is also the case that, in the context of an application
under section 75, a mandatory order is nof an extracrrdinary temedy. Rather, itis.
what the section is all about and it seems to me that, in this context, orders which
preserve orresume supply should nét be viewsd as excepttonal

[17] Ihave carefully reviewed the Respondents’ submissions reiatmg to the factors 10 be met
in order to obtain relief under section 75 of the Act. Those arguments raise complex questions of
fact and law which may require assessing the credibility of evidence and considering expert
evidence. Such questions are ilf suited for determination in an application for interim relief
where a prolonged examination of the merits is generally neither necessary nor desirable. Having
reviewed the evidence and arguments of the parties, | am of the opinion that the applicaﬁon is
neither vexatious nor frivolous, [ therefore conclude, in viéw of the principles set ont in R/R-
MacDoniild and based on the record before me, that the Appllcant has raised serious issues to be

*. tried on the merits of its case under section 75 of the Act. This is not to suggest that I am in any

way satisfied that the case has been met under section 75. I remind the reader of the low”
threshold that must be met at t!us stage

'B. Irreparable Harm

18] Iwill now tum to the second part of the test, the question of irreparable harm.

[191 The Applicant asserts that the St-Francois Plant is the Applicant’s only business and that
it would suffer irreparable harm if an interim order werg refused. The Applicant’s affiant, M.,
Anthony Tavares, formerly the Chief Executive-Officer of Maple Lodge Holding Corporation,
the Applicant’s parent company, attests that the Applicant will suffer the following irreparable
harm should 46% of its supply of live chickens be lost:

1. a massive loss of revenue estimated at $20,000,000 and profits estimated at
" "$3;336,000 over thersix ionth peiiod from Fily, 2008, 10 thie end 6f January, 2009, -
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would result from the loss of supply by Westco only. 'fhe Applicant contends that this
1oss of profits represents over 50% of its anmmal profits which will not be recoverable.

2. an immediate inability to fulfill the needs of its customers which would cause
immediate damage to the relationships the Applicant has built with its cusiomers over the
last 18 years. More specifically, this would result in: a loss of confidence, a loss of
goodwill, a potential loss of market share, and a potential loss of customers.

3. animmediate impact on the viability of the St-Francois Plant, The Applicant
asseris that it has developed long term supply relationships with New Brunswick
producers which allowed it to develop stable and profitable markets for its products. It
contends that it depends on live chickens supplied by the Respondents without which the
St-Francois Plant will only be dble to operate at 40% capacity or just over % of one shift
per day. The Applicant claims that the majority of the 340 jobs at the plant will be lost if
supply from the Respondents is cut off, and the viability of the whole plant would be

severely compromised.

[20] Mr. Tavares’ affidavit further attests that the Applicant “requires a guarantee of 350,000

chickens per week to stay viable.” However, on cross-exarmination, he stated that a weekly
supply of 300,000 live chickens would allow the Applicant to get by and that “getting by”
referred to “viability in the long term” and that “{d]epending on the markets, it could mean
losing 2 lot of money.” He also stated that after the Respondents cut off supply, the Applicant
will have a supply of 294 450 live chickens.

{211 During the hearing, counsei for the Applicant confirmed that the Applicant had secured,
since the filing of its initial affidavit, an additional 25,000 live chickens to be supplied from

_ Nova Scotia, This volume would apparently be available to the Applicant sometime early this

fall. The only dispute between the parties relating to the volume concemns the number of Tive
chickens to be supplied by the Respondent Dynaco after September 15, 2008. The Respondent
‘Westco contends that an additional 3 67% chickens would continue to be supplied to the
Applicant by Dynaco via Slipp Farm whereas counsel for the Applicant denied that allegation.

[22) The Respondents conténd that the Applicant adduced no clear and tangible evidence that
the Respondents’ refusals will result in irreparable harm to the Applicant before a hearing on the
menits, The Respondents assert that irreparable harm, if any; which would result from a loss of
supply, can only be that harm attributable to a loss of supply which would cause the Applicant to
fall below its viability threshold, In the Respondents® submissions, the Applicant’s own evidence
suggests that threshold to be at 300,000 live chickens per week, a threshold which is not in
jeopardy in the circumstances of this case. The Respondents consequently argue there can be no
jrreparable harm, The Respondents further maintain that the Tribunal would not have jurisdiction
to make an order beyond the Applicant’s viability threshold since it could not then be said that
the Applicant is “substantially affected in his business”, a prerequisite of paragraph 75(1)a) of
“the Act.

{231 The Respondents stress that the Applicant has operated the St-Francois Plant for 15 years
with less than 350,000 live chickens per week and that it is only recently that the Applicant’s
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weekly supply has increased. The Respondents also contend there are other sources of supply of
live chickens in the market on usual trade terms and that the Applicant has failed 1o make any

- efforts to access this supply,

{24] The Applicant’s affiant, Mr, Tavares, in his supplementary affidavit, affirms that since
chicken supply is controlled in Canada by the supply management system, alternative sources of
supply could ouly be obtained with great difficulty and only if the Applicant paid “extortionate”
prices and diverted existing supplies from other processors. He further attests that it is difficult to

. ‘transport live chickens from Quebec or Ontario and that the Applicant has already had problems

in the winter with respect to the transportation of live chickens from Nova Scotia including
attrition tatgs in fransit and goncems raised under‘ laws governing livestock handling.

{25]. The Supreme Court of Canada held in RJR MacDonald; above, at p. 341, that
“irreparable” refers to the nature of the harm suffered rather than its magnitude; 1t is Harm which
either cannot be quantified in monetary ferms or which canxiot be cured. It would include

.instances where one party will be put out of business by the court’s dedision.

[26] Normally, proof of irreparable hart canriot be inferred and cvidcncc'establishing
trreparable harm must be clear and not speculative. However, here, there can be no.direct
evidence of harm because the Respondents are still supplying the' Applicant with live chickens.

_The evidence relating to loss resuiting in irreparable harm must, of necessity, be inferred. The

relief sought in this application is akin to a guia timet injunction, The jurisprudence teaches that
an applicant seeking 2 quia timet injunction may establish that it will suffer irreparable harm
through inferences thet can reasonably be drawn from the evidence, See: Ciba-Geigy Canada
Ltd. v, Novopharm Lid. (1994), 83 F.T.R. 161 at paras, 117-120. While the drawing of inferences
that logically follow from the evidence is permitted in such circumstances, there must
nevertheless be clear evidence showing how such harm will occur and why it will be irreparable.
In the absence of such evidence, there is nothing on which inferences of irreparable harm can
reasonably and logically be based. See: Bayer HealthCare AG and Bayer Inc. v. Sandoz Canada
Inc., 2007 FC 352 at para. 35.

271 The Rcspondents Dynaco and Acadia contend that because of the small number of live
chickens they respectively supply to the Applicant, there can be no itreparable harm as.a result of
their supplies being cut off. T continue to be of the view that there i3 sufficient evidence of ties
betweer the Responderits which allows me to consider, for the purposes of this application for
interim relief, the Respondents’ supply collectively.

[28) 1reject the Respondents’ argument that irveparable harm, if any, can only be sustained for
losses which result from.a reduction of supply below the Applicant’s self declared wabihty level,
The Applicant’s evidence is that it can be viable at 350,000 lve chickens per week and in
September 2008, it will have almost this number of Tive chickens. However, viability is not the
starting point for an analysis of irreparable harm, In my view, companies can suffer irreparable
harmn long before they hit the point whtere they are no longer viable,

- {291 ‘The-most compelling evidence adduced bythe Applicant about irreparable-harnt 1s-the

evidence regarding the loss of profits that would be suffered by the Applicant should supply
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from the Respondents be terminated, Mr, Tavares, the Applicant’s affiant, attests that “sach
100,000 chickens represent approximately 150,000 kg of saleable product with a selting value of
approximately $3/kg or $450,000.” The profit on this volume would be approximately 50¢/kg or
$75,000. Accordingly, the removal of “Westco's 186,230 birds alone would cause revenue loss
of over $830,000 per week, and loss of profits of more than $139,000 per week.” Mr., Tavares
states that “{blecause of the high level of fixed costs, loss of the Westeo birds alone would
reduce profits by about 50% on an annualized basis.” This evidence is-not contested by the
Respondents, It is clear evidence showing how the harm alleged will occur. It is irreparable
because the Tribunal has no authority to award damages should the Applicant meet with success
on the underlying application. Further, the Respondents have not provided an undertaking to
compensate for the stated losses, should théy not be successful on the application.

[30] The Applicant also asserts irreparable harm concernting the damage to its-customer base
over the past 18 years, including loss of confidence and goodwill and potential loss of market
share and customers. Given the significant volume of live chickens involved, 46% of the
Applicant’s total current supply, the impact on the Applicant of such a disruption of supply is, in
my view, overwhelming. [ am prepared to infer that irreparable harm can reasonably and
logically result to the Apphc:mt s customer base in such circumstances. This inference can be
drawn because a reduction in suprply of this magnitude necessarily 1mphes that the Applicant will
be unable to continue to provide its customers with the level of service it currently provides,
since it will simply not have sufficient supply of live chickens to do so. The Applicant may be
able to replace some of its live chickens from other suppliers, essentiaily from outside New
-Brunswick, as recent experience iidicates. However, [ am prepared to infer, based on the record,
that such efforts are unlikely fo sufficiently address the very significant deficiency in supply in
the short tertn.

{31] The Applicant has failed to adduce dny direct evidence that it would default in its .
contractual commitments to its customers. There is only the affidavit evidence of Mr. Tavares
who asserts that “[i]nterruption of supply would create an immediate inability to fulfil] the needs
of Nadeau’s customers,” There is, nevertheless, sufficient evidence on the record upon which the
inference of irreparable harm to the Applicant’s customer base can reasonably and logically be
based, and 1 so find.

'[32] It can also be inferred, based on ihe record before me, fhat aﬁmﬁon of supply of this

magnitude will have a significant impact on the operational efficiencies of the St-Francois Plant.
Reducing operations to ¥ of one shift per day cannot be as efficient or as profitable 25 operating
at one or two shifts per day, since the fixed overhead costs remain the same.

[33] Finally, the record shows that the Applicant has not, historically, relied on producers
from oufside New Brunswick. The current supply from Nova Scotia and Prince Edward Istand is
recent and results from a shortage of processing capacity in Nova Scotia, which apparently, is 2
short term situation. Also, there is evidence of a recent contract for 25,000 live chickens to be
supplied from Nova Scotia. Further, the evidence does clearly establish that there is a benefit to
the Applicant in accessing its supply of live chickens from its nearest suppliers. This is not an
ifsignificant cofripotieit of the cost of dofig business, particularty given the recent jticredses in
fuel costs. There is also evidence to establish other difficulties associated with transporting live
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chickens long distances, such as the Canadian climate, the condition of the birds upon arrival and
transportation requirements. On the evidence, I can infer that live chickens supplied from Nova
Scolia or from more distant suppliers will generally cost more to the Applicant than those
obtained through its traditional New Brunswick supply.

{34] The Respondents argue that the Applicant has a duty to mitigate by purchasing live |
chickens from other producers, This would necessarily entail accessing supply outside New
Brunswick since the Respondents collectively produce almost 75 % of New Brunswick’s total
quota. There would simply be insufficient supply left in New Brunswick to replace the
Applicant’s lost volume. Additionally, this would invelve extra costs for the Applicant.

[35] The Applicant relies on Quinlen's, abdve, int support of its contention it has no duty to

mitigate, In Quinlan s, the Tribunal had this o say at paragraph 25

-In my view, when bringing a case under section 75 of the Act, there is -
no duty to mitigate damages by entering into supply arrangements to -
replace the items at {ssne in the case. Quinlan’s was a H-D [Harley-
Davidson] dealer and, if it can prove its case, it may continue to be a H-
D dealer. It is unrealistic fo suggest that, pending a final ruling on its
access to H-D produets, it is required to make supply agreements with
other motorcycle manufacturers. It may choose to do so, but to requlre it
to do so is contrary to the scheme of section 75.

36] Inmyview Qumlan s does not stand for the general proposition that there is no duty fo
mitigate in refusal to deal cases. The case can be distinguished on the facts and finds no
apphcatlon here, In Quinlan s, the Tribunal was saying that on an interim basis no duty to
mitigate is present when mitigation involves a fundamental change to the nature of an applicant’s
business; In anlan s, the Applicant was 2n exclusive Harley-Davidson.dealer. 1t conld not be. |
expected t6 mitigate the loss of supply of Har!e)r-Dawdson motorcycfes by attempnng to secure
gupply from another manufacturet. .

[37} Herethe Applicant is dealmg’in a commodity, live chickens, On the evidence, there is )
nothing exclusive about the live chickens the Applicant requires in order to opetate. Save for the
complications and additional costs associated with the transportation, of lve chickens from
longer distances, which may be significant, a chicken is 2 chicken. Ireject the Applicant’s
contention that it had no duty to mitigate. It could not sit idly by and make no attempt to secure
additional live chickens when faced with the loss of about half of its supply. However, what is
adequate mitigation will tumn on the circumstances of each case.

[38] In this case, the Applicant’s failure to mitigate is of littlé or no consequence. This is so
because of the magnitude of the Iost supply. On the record before me, it can be inferred that even
if the Applicant had been diligent in its efforts to mitigate, such efforts could not have resulted in
the replacement of the lost supply of live chickens in the short or medium term,

{391 -Inthis case,‘the-volume of live chickens at-issue is very significant: 1t represents 46% of -

the Applicant’s current supply, most of which is from New Brunswick. The impact of the loss of
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such a volume would be overwhelming to any pi'ocessor. I am therefore satisfied on the record

before me and for the above reasons, that interruption of the stated supply from the Respondents -

constitutes irreparable harm fo the Applicant for the purposes of this application.
C. Balance of Inconvenience '
[40]  Finally, I turnto the last part of the test: balance of inconvenience.

{41] The Applicant asserbs that the inconvenience it will suff‘er, should interim relief be

. withheld, is mors substantial than the inconvenience the Respondents will suffer if interim relief

is granted. If contends that it will suffer 2 massive loss of revenue and profits, that it will have to
lay off employees, and that it will lose customers, confidence, and goodwill.

'142]  The Respondent Westco asserts that the balance of inconvenience favours Wesido .

-Westeos affiant attests that Westco's profits from the sale of its live chickens to Olymel,
pursuant to the partnership agreement, would be superior to those resulting from jts deahng,s with
the Applicant. According to Westco’s evidence, Olymel will also share with Westcoa -

© percentage of the profits generated by the processing of the live chickens, Westco further

submits that an interim supply order will delay the implementation of its decision to integrate
chicken processing in its business plan which will also lead to delay in the construction of the-
new processing facility.

[43]  All three Respondents contend in their submissions that an interim order by the Tribunal
would limit their freedom to-choose to whom to sell their five.chickens.

{44] In the balance of inconvenience test, the Tribunal must determine which of the two
parties will suffer the greater harm from the granting or refusal of an mterlocutory injunction,
pendmg a decision on the merits: See: RIR-MacDonald, above, at p. 342.

451 1am of the view that the balance of inconvenience in this case weighs in favour of the
Applicant and is not offset by the harm that the Respondenis will suffer if relief is granted, The
evidence adduced by the Applicant establishes that without the Respondents® live chickens, there
will be a si ignificant loss of profits, a significant impact on the operational efficiéncies of the

. Applicant’s St-Francois Plant, and-a significant harm to the Applicant’s customer base. I have -

accepted, for the purposes of this application, that irreparable harm on this basis has been
established.

[46] The Respondent Westco has tendered evidence of the quantum of financial lesses it will
allegedly incur should the order.for interim relief be granted. In the circumstances of this case,
the inconvenience associated with harm to the Applicant’s existing enterprise outweighs the
inconvenience that would flow from delaying the implementation of the Respondent Wesico's
business plan or parinership agreement. In the Applicant’s case, what is at stake is more than a
lossof profits, but also a significant impact on its customer base and-on the aperational
efficiencies of its emst:ng p}ant whﬂe the Respondent Westco s Iosses are hrmted to reduced

- -profits in the interint. ~ - : v
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- [47] Further, the evidence in respect of the major project contemplated by the partnership,

namely the new processing plant in New Brumswick, is uncertain as the project has-not yet
advanced to the point where evidence regarding, for example, the location of the new processing

-~ facility and the commencement of construction, is readily available. The Respondent Westco has
. not adduced its partership agreement with Olymel or any other agreement regarding the
partitership or the construction of the new processing plant,

' (48]  In the circumstances of this case, | am satisfied that the inconvenience to the Applicant,

should interim relief be withheld, outweighs the inconvenience the Respondents will suffer if

o interim refief is granted,

D. Tribnnal’s Discretmu to Issue Interim Reliel

. M9 The Respondent Westco contends that the Tribunal should refuse to exercise its

discretion to grant an order. An interim order would, according to the Respondents, be contrary
to the spirit of the Competition Act because it would guarantee the Applicant’s dominant position
in the New Brunswick chicken processing markat, The Respondents should be able to select the
customeérs fo whom they wish to sell their live chickens.

[0] The Respondenis also refer to a bill recently passed by the New Brunswick legislature;
Bill 81, An Act to Amend the Natural Products Act (2d Sess., 56th Leg,, New Brunswick, 2008)
which gives the New Brunswick Minister of Agriculture the power to designate the plants where
chickens may be processed. The Respondents indicate that the New Brunswick legislature has
therefore exercised its constitutional power to address the situation at issue and that the Tribunal,
in such circumstances, shoutd refuse to exercise its discretion to grant interim relief. The
Respondents do not explicitly assert that the Tribunal does not have jurisdiction to issue the
relief sought, they merely contend that out of “caution”, the Tribunat should “read down™ the
powers it has pursuant to section 104 (“il est prudent et cunsﬁtuﬁoni:ellement préférable de
donner, aux importants pouvoirs que a loi [...} accorde [au Tribunal] en vertu de Particle 104,
unc interprétation atiénuée de maniére & éviter un éventuel contlit constitutionnel”. See : Hearing
Transcript, p. 185).

[51] Subsection 104(1) of the Act provides that the Tribunal “may” issue such interim order as
it considers appropriate. Such an order shall be oa such terms, and shall have effect for such
period of time, as the Tribunal considers necessary and sufficient to meet the circuinstances of
the case.

[52] 1am not convinced that the Tribunal should refuse to exercise its discretion to grant an
interim order by reason of the passage of Bill 81. The debates surrounding Bill 81 indicate that
the Minister of Agriculture was aware of the proceedings before the Competition Tribunat and
that the power set out in Bill 81 is meant to constitute a temporary measure. Further, the Bill has
not yet been proclaimed in force and, in my view, the alleged conflicts, constitutional or
otherwise, ave speculative at this stage.
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[83]  The Tribunal’s power to grant interim refief pursuant to section 104 of the Act inno way
conflicts with the spirit of the Competition Acr. The provision prowdes for a temporary measure
pending a final disposition of the matter on its merits.

1IV. CONCLUSION

[541 In the clrcumstances, [ am satisfied that the Apphoant has sat:sﬁcd the tripartite
conjunctive test for the granting of an interlocutory injunction. .

[55] Inconsequence, an order granting the interim relief sought will be granted.
FOR THESE REASONS THE TRIBUNAL ORDERS THAT:

. [56] The Application for Interim Relief is granted.
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[37] The Respondents are to continue to supply the Applicant with live chickens on the usual
trade terms at the current level of weekly supply, namely 271,350 five chickens. =~

[58]  This requirement to supply will last until a final decision is made on the merits of-tﬁc
application under section 75 of the Act, This volume of supply is.to be reduced by 25,000 live
chickens per week upon the first delivery of the live chickens to the Applicant expected from

Nova Scotia in September, 2008, and further reduced by any other suppiy of live chickens the
Applicant may secure during th1s interim p'anod

[59] Absent agreement between the ReSpondents the reductions in supply contemplated
above shall be prorated on the basis of the current level of supply of each Respondent to the
Applicant,

[60] The Applicant shall have its ‘costs on the application.

DATED at Ottawa, th:s 26* day of June 2008,
SIGNED on bchalf oI' the Tnbunal by the pres:dmg jUlelal meriiber.

(s) Edmond P. Blanchard
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APPEARANCES:
For the applicant:

Nadeau Ferme Aviccie Limitée/Nadenn Poultry Farm Limited

‘Leah Price
Andrea MoCrag

" " For the respondents:

Groupe Westco Inc.
Eric C. Lefebvre

Denis Gascon
Martha A Healey

Groupe Dynaco, Coopérative Agroatimentaire

Paul Routhier
-Olivier Tousignant

Volailles Acadia 8.E.C. and Volailles Acadia Inc./Acadia Poultry Inc.

Pierre Beaudoin
Valérie Belle-Tsie
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This is Exhibit B referred to in the affidavit of
Denise Boucher, swom before me this 11" day of
December, 2008 :

- {CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
16 31 décembre 20,12 ...
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July 17, 2008
VIA EMAIL

Eric Lefebvre
Ogilvy Renault LLP

#1100 1981 McGill Collégé Avemnse

Montréal, QC H3A 3C1

" - Ofivier Tousignant

Joli-Coeur, Lacasse, Gcofﬁ*[oa.

- Jené, St-Pierre
- #600-1134 Grande AIIéc,Ouest .
" Québec, QC GIS 1E5 -

Dear ers .

PUBLIC

Fogler, Rubineff LLP Barristers & Solicitors
95 Weltington Street West

. Suite 1200, Torante-Dominjon Centre
Toranto, ON M5 2Z9

. Telt 416 B64.9700 Fax: 416.941.8852

www foglers.com

. ReplyTo:  Andrea D, McCrac

. Direef Dial:- 416.365.3703 -
"E-mail: | amcorae@foplers.com
Qur File No. 07/5264

" Plerre Beaudodin

Lavery, De Billy ~
Barristers and Soljcitors )
#500-925 Grande Allée Quest )

- Quebcc QC GIS icr .

Re: Nadeau Ferme Avmole leitée/Nadeau Puultry Farm Limited ("Nadeau")

CT-2008 004

: We have leamcd that thé extra 25 000 Nova: Scoua chickens, which are referred to-in the order of

Justice Blanchard dated June 26, 2008 {the "Order™), which were scheduléd to start arriving in
September, 2008, have already begun arriving. ' This is becausé the, Nova Scotia procassor re~

asmgned this productlon to Nadeau earlwr than expected

‘We understand that the new quota peﬁod (A—Bé) commences on Monday, and we thm'cfore L
... suggest that, in accordance with the Order, the Respondents allocate amongst thernsalves a-
-, -reduction of supply totaling 25,000 chickens per week, commencing on Monday :

Please confinm that the, foregoing arrangement is'satisfaciory, and provide us with the dctalis
regarding the reduciion i in supply in ordet that we may adv:se our chent

Yourd truly, *

cc C‘hent

Leah Price, Fogler, Rubiinoff LLP
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This is Bxhibit C referred to in the affidavit of
Denise Boucher, sworm before me this 11 day of
December, 2008 o

;EJ omﬁrlsssjrol' Nﬁé FOR TAKING AFFIDAVITS

|CHANTALE B, BOUTOT

i Commissare aux sefments
i‘ Ma nomination expire
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August 22, 2008

VIA E-MAIL

Eric Lefebvre

Ogilvy Renault LLP

#1100- 1981 McGill College Avenue
Montréal, QC H3A 3CI

- . Olivier Tousignant
- Joli-Coeur, Lacasse, Geoffnon, -,

Jetté, St-Pierre

“ . #600-1134 Grande Allée Ouest-
e Qx_:ébec._QC G181ES |

- Dcar Slrs _ o _
. Re;:' Nadeau Ferme Avicole I.am:tée/Nadeau Pou]try Farm leltcd ("Nadeau"} k

CT-ZBOS—!)M

PUBLIC

Fogler, Rubinoff LLP Barristers & Solicitors

' 95 Wellington Street West
Suite 1200, Toronto-Dominion Centre

Torontn, ON M51 279

Tel: 416.864.9700 Fax: 416,941.8852

www.foglers.com |

Reply Tor  Andrea D. McCrae.»

Direct Dial:  416.365.3703

E-mail: | amccre@foglers, com
Our File No. 07!5264 ' :

Pierre Beaudoin
Lavery, De Billy
Bartisters and Solicitors
#3500-925 Grande Aliée Ouest
- "Québee, QC G181C1 IR

Further to our letter of Juiy 17 ‘2008, we have leamed that our chcnt will begin receiving an.
additional 6,250 chickens per week from Nova Scotla commencmg over- three weeks ﬁ’om now,

h namely, on September 15, 2008,

ADMjp
ec  Leah Price, Fogler, Rubinoff LLP

L The Respﬂndents should allocate amongst themse}ves a teductxou of- suppiy totalmg 6250 L
chickens per week, commencing on September 15, 2008, and-advise us 1mmed1ate1y of the :

. details regarding the reduetion in supply in order that we may adwsc our client,
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This is Exhibit D referred to in the affidavit of
Denise Boucher, sworn béfore me this 11" day of
December, 2008

A ; OMM;ISSIONEé FORi TAKING AFFIDAVITS

;CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
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This is Exhibit E refetred to in the affidavit of
Denise Bouchet, swom before me this 11 day of
December, 2008

A COMMISSIONER FOR TAKING AFFIDAVITS

Commissajre Ux sarments
Ma nammatacn & ge [

[CHANTALE B 5607 gr;
?

le 31 décembre 20..
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Jolly Parmer 802

PUBLIC
TUL-16.-2008 15:16 CHICKEN FARMERS OF NB
N /“ ) B .
f 3 -
Revised
PERIOD{E) A-87 -
" Sopt 14, 2008 to Nov 8, 2008
58 DAYSIJSOURS .
5485216
. : .. TOTAL
BROILER: ROASTER  DOMESTIC
© Volailke Acadia ‘ 108,813 0 . 109,613
Ferme Avicole Bolduc C 196,183 0 196,153
Fatme J.J.C.Boldue 145,468 0 145,458
' Forma Montagnafe, T 285385 o 205385
» Fermsde ls Rivisre P L R L1 9 s 1018
" Ferme Avicole Boulay Lt 282,744 . 0. . 282744
. Ferme Du Moulin Lteﬁ B -1 130,408 302885 0 -
-, Farme Du Lac - . 64,018 130409 LT 194,427
_ Ferme Frontiere ng.. ' 178,378 0: 178,379
"L P Nadeau T 258,438 B 266,436
Volsills Acadin 2 302,758 o0 . 302758
Scott Broilers 238,547 H ' 236,647
- Samalexine: . 13888Y 198,681 - 336,340
Volgiie Acadia 3 . . 287208 0 287,208
. Ferme Almxam- C 285,33 0 205,331
Volaite Acadia 4 . - 37,018 o T8
© 058385 N-8 Inc(Michs! P 2875 81,776 64,451
. Volaitle Acadia 5, - 56,638 0 56,838
Louiselia' Boucherd . 78,291 ~ 00 T8
. Ferme Nordie i - © 181,028 0 181,025
. Fermes Chapi Inc. _ 118,900 o . 118900
. Cormico Inc. B 272,848 0 2726848
" 503430 NBING ) ©A81,%37- 0 181,337
CBO3MIINBINC,, . - are2e 0 87,628
Volaile Acadia g -- - - - 87,828 g - 87829
- .Edgett Dignna . . 87,828 b . BrO2
- - ConmierlaFermme 236,485 0. 236,955
Ferme Avicols DMS 147,237 0 147,237
Les Peres Trappistes . 80,037 ) 80,037
" Group Wesico 78,943 0 78,963
Nickerson Sterding L. 37,254 o 374
- Slipp Farms -+ - . 39873 - 16,085 56,268 .
Veroco . - 405,857 i 105,857
Couvoir Welwu ’ 4770 0 4,770
0 808

v e

4560841  53BAM 5408248

/417 D@W

'1 .970

SOB 651 2121

NET

ALLOCATION

-39

-7

52
-

51
-1

09
70

82
~108

-85

A2t

-103
-85
43
23
20
27
8-
42
58
85

31
31
-3

-85 ..
-53
29

28
13

. 20,

-38
-2
1,970

0

108,574
- 145,413
. m,m

1409087 .

282842 -

302,878 -
184357 -

178,316

258,344

302,848

236,482

336,220
" 287,106
- 265208

37,003
64,428
56,818

78,263

180,960
- 118,358

272,548

181,272

87,668

. 87,508

87,688

236,770

147,184

80,009

76,938

37.251
£6,248

105,818

4,768
2,776

5495218

"‘-—‘

P 01,018

027
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PERIOD(E) A-38

‘Volailte Acadia 1

Ferme Avicole Bolduc

. Ferme . JJ4.C.Bolduc
T Ferme Montagnaise,
- Fésrme de la Riviere L
- Ferme Avicole Boulay Lt

. Ferme Du Moulin Liss,

Fermie DO Lac

" Ferme Frontiere inc.
- Lut P. Nadesu
* Volaitle Acadia 2
: Samalex Inc,
- " Volallle Acadia 3

Formu Alexam

. Voinills Acadis 4
LQ5R385 N-B Inc{Miche! P,
- Volailie Acadia &

Louiselie Bouchard
Fanme Nordie ine

- Farma Chapl Ine,
-Cormicang, -
‘503430 NE INC

- 503431NBINC.

" ‘Volallle Acadia 6

- Edgeit Dianma -

Cormier L Ferme
Ferme Avicole DMS
Las Perea Trappistes
Group Wesico .
Nickerson Sterding L,
Slipp Farms- -~ -~

" Veroco

Couvoir Wesico

© Nov 9, 2008 to January 3, 2008
58 DAYSIIOURS -
8,224,019
: TOTAL.
BROKER ROASTER' DOMESTIC
. 104,204 0 104,204
. 1BBATS o0 . 188473
138,287. I 138,287 -
262268 0 262,288
.- 134,058 . 0 134,058
- 268,790 - D - - 288,700
164,059 123873 283,032
T engst 123973 184832
169,678 0 - 189,578 -
243,780 0 243780
287815 D . 287818
224,873 . 0 224 873
" 132,786 188,975 319,741
273,034 [ 273,034
252,237 0 282237
35,188 i 35,189
2,543 88,727 61,270
. 54,034 . 54,031
. 72528 ~ 9 72,528 -
472,081 0 - 172,081 -
114,134 0 194,134
259,190 o 259100
172,387 1] T 172,387
- B3,305 6 83,305 -
- B3,305 L3 83,306
- 83|305 -n ) 83.305
225,188 V] 225,188
138,971 0 139,971
78,087 0 76,087
73,185 8 73,165
35425 _ ] 35,425
- 37230 15,301 §2 541
100,633 0 100,633
4534 0 4,534
783 0 787

Jauy Famer

CHICKEN FARMERE OF NY

4,715,085 508,950

5,224,019

[

© BUS 451 2121 - P.0L04

R

767
NET :
ALLCCATION
15 104,219 .
27 188,500 .
20- 138,307
37 282308
20 . 134078
. 39. . 268620 .
.4z 288074 .
r & 184,850
25 169,801 -
38 243,818
42 287,887
33 224,906
47 - 319,788
40 273,074
a7 252,274
8 35,184
g 81,279
8 54,029
11 72,538
25 172,118
16 111,147
33 * 259|226
28 172313
12 83,317
.12 . 3131?
12 | 83317 |
3 225,180
21 139,091
£ 78,088
1 73,178
5 35430
- 8 52,648
15 100,848
1 4,535
<787 0

D 5224010

028
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5195213 . 556,892

o Mwﬂw [P Sty ATAL } . A—
OCT-02-2008 14:25 . CHICKEN FARMERY OP WB
PERIOD{E) A.39
January 4, to Feb 29 2000
56 DAYS/IJOURS:
. 8,716,108
- : TOTAL
- BROWER ROA.STER DOMESTIC
Vohﬁlehmdia 1 114,019 g 114,018
Fervie Avicole Bolduc 204,038 -0 204,038
Feme JJCBolduc . - R LK o 151,313
- Farme Montagnalse, < T 278,031 g - Z78.081
Ferme de la Riviers ) " 148,686 o - 146888 -
Ferme Avicole Boulay Lt~ 204,108 0 294,100
Ferme Dy Moufin Lise. .- 179518 . 135851 | 315,164
Ferme Oulac . o 68,501 138681 . 202,242
Farme Frontiersine. ‘ 185,550 . 185,680
Luc P. Nadeau’ ‘ - 288744 0 268,744
. Volaille Acadia2 _ 214,026 0 314,928
7 Scolf Broliers 248,058 ¢} 248,085
- Samsiex inc. . 145,273 204 588 349,880
Volsille Acadia 3 298,754 0 208,754
Farme Alexam 275,897 o 275,997
. “Voliaile Acadis 4 . 38,504 0 38,504
« - OB6B3IBS N-B Inc{Michel P 2783 84,259 67,042
;. Volaille Acadia 5 89,121 ] 59,121
Louiselle Bouchard 76,357 0 79,357
Farroke Nordic Ine - 188,302 1] 188,302
. Ferme Chapl Inc, : 121,500 9 121,508
. - Conmica Ine, 283,605 0 . 283,805
- 503430 NBINC . 188,626 0 186,676
50343 1MBING. . . . 91,152 .0 41,182 .
- -Volallle Acedia B 91,162 .0 - 9L162
Edgett Ddanna . 91,152 a o152
Cormier L.a Ferms 248,376 0 248,378 -
Ferme Avicols DMS 153,156 0 153,158
* Lag Peres Trappum 83,256 e 83,255
" Group Westso ' 80,087 o 80,057
Nickerson SwriinglL. 38,782 (] 38,762
Slipp Farms 40,787 16,742 . 57,490
Veroco 110,113 0 110,113
Couvoir Wastco 4,962 : o 4,962
5,718,108

. 506 45! 218

M Repe

838
NET .
ALLOCATION
17 14058
<30 204,068
.22 151,335
40 278072
. 22 U 1481708 '
43 . 284,182
48 315,210
30 . 202272
27 185577
3 288,783
48 314,972
38- 248,052
51 344,011
44 208,797
40 8,037
6 36,508
1o 67082
g £9,128
12 - 76,386
28 188,328
18 121,817
42 283,647
28 188,554 .
13 ‘91,188
13 91,185
13 91‘.185
3 248,412
22 163,178
12 83,267
12 B0,088 -
8 30,768
8 57,498
18 M0,129
E! 4,962
0 5718108

P.OL-GL

-029
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- This is Exhibit F referred 'to in the affidavit of
Denise Bouchet, sworn before me this 11™ day of
December, 2008 -

ISSIONER FOR TAKING AFFIDAVITS

CHANTALE B, BOUTGT
Commissafre aux Serments
Ma nomination gy ire
o 31 décembre 20.,

LT X X




- o : PUBLIC i O 3 U
T Allocations by Ownerships and Groupes - o : A-87
L | S
E 5 Ferme Avicole Boldue . 196,083 - . - Luc P Nadeau . 256,344
=~ Farme Avicole J.J.C Bolduc 4543 Scott Brollers ' 236,462
i - Midss  B21%  WichelP(0SS36NBIn) 64428
U ' . - ' S SETI3M 10.14%
,’ l Volailfe Acadia 1 _ : 100,574 _ Cormico Inc. 272,548
o Volallle Acadia 2 . 302.648 -+ Ferme Cormier 236,770
. Volallle Acadia 3 ' 267,106 - Avicols DM 147,184
L Volailie Acadia 4 37,003 658,502 11,95% -
Volallle Acadia 6 . T 56.816 '
- Volaille Acadia6 ., - 87,598
L ' - e, 16.03%
¥ Montagnalse o 265269 . DiannaEdgeft . .- 87698  1.60%
U  DelaRwiers ~ . 140967 : C S
: AvicoleBoulay © 282,642 Lot Peves Trappistes . 50,009  1.46%.
*1 Du Moulin 302,876 _ ' : _
L ‘Dulac . N 104,357 $. Mickerson (Hugh Harmon) 37,2561 0.68% -
. Frontlere 178,315 '
L L Samalex 336,220 Stipp Farm 55,208 1.01%
’ Alexam . 265,238 '
i Loulseiie Bouchard . 76,283. Joliy Farmer~ 2,718
L . Nerdic - . : 180,960 - .
Chapl L 116,858 Total net allocation -87
]' ;’ ‘ M Michaud(503430NBinc.) 3 starz - '
- ‘MJ Michasd(503431NBInc.) - 87,508
' GroupWesteo ~ 78938
P Veroce | : . 105819
. Couvolr Westco o 4,768
' 2,798,366 . 50:89%
b 0.00%
e Old ownership
o Note:  JAcadial Feme Anima
U . |Acadin 2 Ferme Monique Ouefet
- Acadia 3 Avicols J-P Ouellet
P Acadia 4 Marc Ovellst{052641 NB inc)
L* - -- JAcadia & Ferme Avicols Marc Custiat e - S
; Acadia 6 Entreprise JPO
Lo
||

A 87 Allocation (8).xds

L.,
i
|
I
i
i

L
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This is Exhibit G referred to in the affidavit of
Denise Boucher, swom before me this 11" day of
December, 2008 ' :

| QQVAQ ‘DQ‘ @ Qﬁm A(‘\\]‘ |

A COMMISSIONER FOR TAKING AFFIDAVITS

g CHANTALE B, BOUTOT

f Commissaire aux serments

Ma pominatfon expire
te 31 décembre 20

LEE AL T




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit G only
appears in the Confidential Version of the Responding Motion Record (filed).
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This .1s Exhibit H referred to in the afﬁdav'lt of .
Denise Boucher, swom before me this 1 1" day of
December, 2008 '

71 .LlZ)\}T :
gcomvné ssfo'r¢§ TOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT|

't Commissaire aux serments -
Ma nomination expire R

| lo 81 décembre 20. 3 '

LR LT




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit H only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit I referred to in the affidavit of
Denise Boucher, sworn before me this 1 1’ day of
- December, 2008 . T

‘A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B, BOUTOT
Commissaire aux serments
Ma nomination expire
le 31 décembre 20. 1%
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Price, Leah

From: vhelleisie@lavery.qe.ca
Sent: October 8, 2008 1:48 PM
Tor McCrae, Andrea; Prics, Leah
Ce! a!ain‘gameau@lacpép.ccop

Subject: RE: Nadeau v.Westco
Sensitivity: Confidential

Ms Price,
Ms McCras,

We have received your letter dated October 7th. However, Plerre Beaudoin and myseif are currently attending a
hearfing in Montreal and won't l:_se able {o respond before Friday.

Regards,

Valérie Belle-isle

- Per McCrae, Andrea [ma!!to amccrae@foglers.com]
. Dates mar, 2008-10-07 10:48
As paul.routhler@jolicoeurlacasse.com; abourbonnais@ogilvyrenauit.com; dgascon@ogiivyrenautt.com;
elefebvre@ogilvyrenault.com; geohrad@oglivyrenault.com; louis,masson@jolicoeuriacasse. com; Martha A
( Healey; Olivier Touslgnant; paul michaud@jolicoeuriacasse,com; Beaudoin, Plerre; Belle-Isle, Valérie
- 'Cee Price, Leah; Freeman, Joshua R
Objet : Nadeau v.Westco

Please see attached letter from L.eah Price.

Yours truly, .
FOGLER, RUBINOFF LLP

" Andrea McCrae

Please note that my new email address effective July 1, 2008 is amccrae@yfoglers.com and our website
is wvyw foglers.com Please update your Outlook address book

. .95 Wellington Street West
Suite 1200
Toronte-Dominion Centre
Toronto, ON M5J 229

Direct Line: 416.365-3703

.. _Main Line; 416-864-9700
Facsimile: 416-941-8852 - - - e e
Email: amccrae@foglers.com

' This communication s solicitor/client privileged and contains confidential information Intended only for the
K persons to whom it is addressed. Any other distribution, copying or disclosure Is strictly prohibited. If you have
' received this message in error, please notify us immediately and delete this message from your mail box and

trash without reading or copying it.
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~This communication is solicitor/client privileged and contains
confidential information intended only for the persons to whom it

“is addressed, Any other distribution, copying or disclosure is

_strictly prohibited. If you have received this message in error,
please notify us immediately and delete this message from your mail

box and trash without reading or copying it, ) _
******"F?***** **’f*‘i‘***.‘l‘*****#**#***‘F***Iﬂ‘ﬁ*'*i***********************
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- Regards,

L AVERY, DE BILLY
T R N Y
. BARRISTERS AND SOULICITORS

Me Valériv Belle-lsls
Syite 500
925 Grands e Quest . .
Cluebes, Gpebes 518 1Ct . . .
eoct U ::;.z_es—spfn e - . Quebec Gity, Octof‘.}er 14, 2008
Ms. Leah Price - - By email: iprice@ioglers.com.
Fogler, Rubinoff LL.P ' . : .

95, Wellington Street West, sulte 1200
Toronto-Dominion Center :
Toronto {Ontario)

M8J 229

~ Re: ‘Madeau Poultry Farm Limited

v. Group Westco Inc. et al,

GT: 2008-004
Qur file: 415153-00001

is. Price:

We ars In receipt of your letter dated October 7", 2008, You allege that the Respondent Acadia
has delibgrately breached the terms of the interim Order under §104 of the Competition Act.

 Asyou know, Acadia's.live chicken production may vary at limes to-meet its allocated quota.

This being said, please noté that Acadia has always complied with the Interim Order by
supplying Nadeau with Its whole five chicken preduction,

Therefore, our client wouid appreciate that you do not juﬁp to conclusions about its motives
without having verifled the facts:

LAVERY, DE BILLY
77 st
" VBIfro Ma Valérie Belle-Isie

ce.  Me Eric C. Lefebvre (Oglivy, Renaulf)
Me Alexandra Bourbonnais (Ogilvy, Renault)
Me Oiivier Touslgnant (Joli-Ceeur, Lacasse, Geoffrion, Jettd, St-Pierre)

Auebes Gty Momtrea Montraal Laval tttawy

Suile 500 Suita 400D Suie 2460 Syie 500 Sulls 1§t

985 Grands Atide Quest 1 Plaga \Ale Marie 00 Dn La Gauchefire West 3080 poul. Lo Catrsiour 350 Albar! Stsel
Quabet. Ouetee GLS 1C1 Vonltedl, Quobas HIB 44 Moniteal, Quebes H3B8 4L8 Lave, Queties H2T ZRS Qliawa, Oniwio KIR7X7
Yolephana; 418 688-5000 Tatephone: 514 8711522 Talephone: 514 §71-1622 ‘Tofephora: 450 376-8700 Teiephone: 613 5944535
Fax: 418 606-3458 Fax: $14 6714937 Fax: 514 871-887F Fax: 450 978-8111 Fax: 613 594-8783
“wwewiverydebily,com Trsda-mark AgerTs.
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This is Exhibit J referred to in the affidavit of
Denise Boucher, sworn before me this 11” day of

A'COMMISSIONER FOR TAKING AFFH)AVITS

. 1CHANTALE B, BGUTOT :

Commissaire aux serments

. Ma nomination expire
lei31 décembrezﬁ P\m....
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RENAULT

URSSENTRL 2L

Direct Dial: (514} 2474891
Direct Fax: (514) 286-5474
elefebvre@ogilvyrenanlt.com

SENT BY EMAIL

Montréal, October 9, 2008

Honourable Justicé Blanchatd
Competition Tribunal

Thomas D’ Arcy McGee Building

#600-90 Sparks Street
Otiawa, ON KI1P 5B4

Dear Mr. Justice Blanchard:

Re: Nadeau Poulfry Farm Limited (*Nadeau™) v. Groupe Westco Inc.
{*Westco™) et al,,
Tribunal File No. CT-2008-004

We are in receipt of Nadeau's letter to the Tribunal of earlier today regarding the issue of costs.

With respect, we do not believe that directions from the Tribunal are warranted at this juncture.
Indeed, further to the prior correspondence to which Nadean’s letter réfers, we were in the
process of preparing our final response in respect of costs when Westco, together with the rest of
the Respondents, received an unfounded letter from Nadean dated October 7, 2008 alleging an
intentional-breach of the Tribunal’s interim order regarding supply.

What’s more, Nadeau threatened to take the matter up before the Tribunal if it did not receive a
response within 24 hours, knowing full well that the Respondents are presently engaged in the
busy task of preparing witness statements, lists of docurnents and expert reports, which must ail
be communicated to Nadeau on Qctober 20, 2008. Faced with such an abusive and antificial
deadline, we were forced to set aside the issue of costs and respond fo Nadeau’s letter as soon as
possible,

In light of these extenuating circumstances which, we might add, are directly atiributable to
Nadeau, we were unable to provide it with our response as to the issve of cosis within the
timeframe it had initially requested. However, we will be finalizing our position over the course
ofthe -weekend and be providing Nadeau, as-well-as the Tribunal, with a full resporise on the

Avscals, agents de bravals Burmaw 1100 Télkphony {814) 8474747 ogilvyrengult.com
ol agunts do marques de commerce 1884, avenue MeGilt Colloge Téteropipur {§14) 206-5474

Holréal {Québac) HIA ICY

Canada

Montréat . Ottaws ' Quebee : Toronin . Londray

040

r\r\ﬁﬁg’_ﬂ'l ~ A1 804401
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issue before 5:00 p.m. on Tuesday, Ootober 14, 2008, We frust that such a delay will be
satisfactory.,

Yours very truly, -

Eric ¢, Lefebore

Enc Lefebvre

e Leah Price, Fogler Rubinoﬁ' LLP

Olivier Tousignant, Jo/i-Coeur, Lacasse, Geaffrion, Jeitd, St-Pzerre
Pierre Baudom, Lavery De Billy

041
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This is Exhibit K referred to in the affidavit of
Denise Boucher, sworn before me this 11" day of
December, 2008 :

(VD odde @ Lokl

A COMMIS srom_ak FOR TAKING AFFIDAVITS
'CHANTALE B. BOUTOT

o1 Commissaire aux serments
i Manomination sxpjre
i 1 S .
( lo 81 décembre 20, A ue. |




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit K only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit L referred to in' the affidavit of
Denise Boucher, sworn before me this 11 day of
December, 2008

\ )

A TOMMISSIONER FOR TAKING AFFIDAVITS

;‘CHANTALE B. BOUTOT
1 Commissaire aux Sserments

{ 2 nomination expire

| loat décembre 20, Y25, ...
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D“lRECT ION TD COUNSEL REGARDING 'ﬂ{E TERMS OF THE }NTERIM SUFPPLY
ORDER OF JUNE 26,2008 : .

File No,: CT-2008-004
Date: Thursday, October 16, 2008
Subjéet: Nadeau Ferme Avicole Limitée/Nadeau Poultry Farm Limited v.

Groupe Westeo Inc., Groupe Dynaco, Coopérative Agroalimentuire, Volailles
Acadia S.E.C. and Volailles Acadia Inc./dcadia Poultry Inc.

.. FURTHERTO he Gompetition Tribunal Order of May 12, 2008, granting Nadeau
‘Ferine Avicole Limitée/Nadeau Poultry Famm Limited (the “Applicant™) leave to make an

application wnder section 75 of the Competztzan Act R 8.C. 1985 ¢. C-34, a5 amended (ihe
“Act”), .

3 AND FURTHERTO the Compaunon Tribunal Order of Juno 26, 2008, al!Ong the
Applicant’s application for interim relief under section 104 of the Act (the “Interim Supply

Order™);

3, AND FURTHER TQ a letter filed by the Applicant on October 14, 2008, in which if
alleges that the Respondents are no longer complying with the Tribunal’s Interim Supply Order
and seeks an opportunity to bnng this matter before the Tribunal on an urgent basis;

4, AND UPON notmg that the Interim Supply Order clearly expresses the level.of weekly
supply of chickens to be provided to the Applicant by the Respondents in number of live
chickens and not in terms of weight of the said chickens;

5. AND UPON noting that the Tribunal, at the hearing of the Applicant’s application for
interim relief, was not seized with the argument that the Respondents® weekly supply of live
chickens or any reduction thereof is 1o be based upon the weight of the live chlckens and not the

. tumber of chickens;

6, AND UPON it being cfeai' that the Respondents’ weekly supply of live chickens to be

“adjusted in accordance with the provisions of the Interim Supply Order is to be expressed in
number of live chickens and not in terms of kilograms or weight of the chickens;

7.  AND UPON noting that if the Respondent Groupe Westco Inc. now believes that the

circumstances that led to the making of the Interim Supply Order have changed to the extent that

it would warrant the Tribunal to vary its order, the Respondent can bring an application pursuant
to paragraph 106(1)(a) of the Act seekmg an order to that effect;
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THE TRIBUNAL DIRECTS THAT:

8. The Respondents’ weekly supply of live chickens to be provided to the Applicant
pursuant to paragraphs 57 and 58 of the Interim Supply Order will continug to be expressed in
number of live chickens.
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This is Exhibit M referred to in the affidavit of
Denise Boucher, sworn before me this 11" day of
December, 2008

(0 © Eo k)t

A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT

Commissaire ayx sermonts
Ma nomination expire -
fe 31 décembre 20. 1,
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‘From: Yves Landry [mailto:yves.landry@nadeaupoultry.com]

Sent: Friday, October 17, 2008 12:03 PM
To: (patrick.noel@dynaco.coop); (westco_gus@hotmail.com)
Subject: Cédule révisée A-87

Eioniour Daniel et Patrick,

Pourriez-vous S.V.P. me faire parvenir une cédule révisée nous démontrant que nous recevrons de Dynaco,

© Westco et Acadia 240,100 poulets par semaine pour ia pétiode A-87.

Merci,
Yves

047

’ 101’1..-” .

17/10/2008
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This is Exhibit N referred to in the affidavit of
Denise Boucher, swom before me this 11® day of
December, 2008

st

A COMMISSIONE FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT

Commissaire aux sermnents
Ma nomination expire

{e31 décembre 20..




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit N only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit O referred to in the affidavit of
Denise Boucher, sworn before me this 11" day of
December, 2008

Ot & Lpld

A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
le 3 décembre 2012, ...




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit O only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit P referred to in the affidavit of
Denise Boucher, swom before me this 11 day of
December, 2008

MMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B, BOUTOT
Commissaire aux serments

Ma nomination expire

le 31 décembre 20.15. ..
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McCrae, Andrea

From: Tousignant Ofivier [olivier tousignani@jolicoeuriacasse.comj

Seint: Qctober 29, 2008 10:52 AM

Tor Price, Leah; McCrae, Andrea; Freeman, Joshua R.

Ce! Masson Louis; Michaud Paul; Routhier Paut; pbeaudoin@lavery.qe.ca;

ebsaudet@iavery.qc.ca; vbelleisle@lavery.qe.ca; Lefebvre, Eric; Bourbonnais, Alexandre:
Healey, Martha A.; Gascon, Denis; Conrad, Geoffrey

Subject: Re: Lefter dated October 28th 2008
Attachments: Leitre Price - 22 octobre 2008.pdf

F ) ]
L I 4
L.
Joli-Coeut, Lacasse
Geoffrion, Jetté, St-Plerre
AVOCATS
Dear colleagues,
Please sece the attached letter.
Regards,
Olivier Tousignant
Avocat/ Lawyer - _
Tél : (418) 681-3060, poste 2628
Fax : (418) 681-7100
olivier.tousignant@jolicoeurlacasse.com
Moniréal - Québec Trols-Rividres
2001, avenus McGill College 1134, Grunde Allée Cuest 1500, rue Royale, bureau 450
Bureau %00, Montréal tbed) 34 101 Burery 600, Qusbec (Québec) GIS 1ES Trois-Riviktes (Qul’f‘bec) Q9A 4E6
ﬁ (514} £71-2800 {514) 8713933 a {418)%81-7007 {418) 681 7160 ﬁ (815} 3794331 f% {319) 3793524

WWW, 50}.100%1;1' Lacass_e.cgr_n,
A Pintearsion de poire clismtile
Protection de ttotre secre! professionns!

La transenispon e colmiely peul contenir ded Informations sujdlies #ue sacral professiontal. SI 68 o) 451 NOINE DRI LOMMUNICHAION AlCHONIQUR, RS Vous
mAHONS & AOUS confirmer pr ratour A présnt cowrriel volre dccord gquant & Tutiisation du counisl comine mode de communication,

5t vous 3109 an désaccard Gveg Futibsetion de c4 mude de communication viuillaz daslsmant nous le fais sAvolr et nous flsbiirons ensembia le mode Yo
comtrunication ls misux adapth b n0s Niuetons raspeclives,

Avis & Fintention di e
Qquin'est puk fir destinataive s Co courriel

Le prisant measago psul ranfemier das renseignements noligds ef confidentials & fintantion axclusive da 1a personne préciis, Sivous avez ¢ ke présant
MBssagE Pl ST, duidter oh wviser immrbdislement Fexpadieur par 16dphons (e wils) ou b tinvayer ll MESIIGe P37 CORTIAT GHClranique. Volie collabaration

d et Ggerd vl vivamen! appricide,
&

\y

[

29/10/2008
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i e ' Jo]t«(‘mur Lacagse
N _ : Goofirion, Joltd, St-Pievre
. ) : AVOCATS
B
L-] Me Olivier Tousignamt

Courtiel : plivier thusigronti@lulleopurlacayse.com
Ligne divecle : [418) 681-3060 #2628

- SENT BY EMAIL, -

f ,

L.:{ Quiébec, October 26™, 2008

l‘ - Ms. Leah Price

. : Fogler, Rubinoff LLP

- o 95 Weilington Stroct Wost, Suite 1200
: : Toronto-Dominion Center

[ : Torqllto (Ontano) M3 2729

B ~.

~

Objﬁi‘}i‘ Nadcau Pouitry Farm Limited
v. Groupe Westco In¢ ot al.
CT-2008-004
Qur file: 100261-48

I

(-
5/\ A

Y

- Ms.Price,

Once again, and further to your letter dated Qctober 28, 2008 relating to a presumed breach
from Groupe Dynaco and the other-Respondents of the interim Oeder rendored under section
104 of the Competition Aet, be aware that Groupe Dynaco’s entire production of live chickens
was and will be sent to Nadcau in accordance with the inferim Order rendered by Iusnce

b Blanchard. (See charts previgusly sent October 8%, 2008)

_ Mnrcovcr, I have been informmed by my client that Mr. Yves Landry had an argument with Mr.
- .. Patrick. Noél.with regards to the defiverics of Groups Dynaco’s live chicken for period A-87.
Ll : From now on, if Nadeau’s represenlatives have any complaints to express coneerning Groupe
[ Dynaco’s deliveries of live chicken, we formally request that Nadeau's representatives contact
directly their lawyors on those matters, and not Groupe Dynaco’s representatives.

o

Yours truly,

M, . .

1 .
| | w}@/\

i Olivier Tousignant / "ed

A OT/ed

t
ﬂ;___‘: ) .

MONIRIZAL (B THOIS RIVIERLS

ros .20, avenue MeGlColleps: . Li34, Grarule ABge Ouest 150, pae; fheapales, bruncay 45}
1! . Buiean 000, Montséal (Quibee} 113A 101 © Buotean (10, Quitzee (o} G185 1185 Tons RM‘ s Qi) LA 610
[ (\ T4 S0 E71 2800 Telke,: (119 878 5933 VL () 6817007 . [Ele, : ($18) 631 Thi} VL 19 3N TR @ S WM
o
‘ f ymumnwmta»fuuuc ) Uretin, Eot 330, ey Pronriies, Siaerbasyigy Wn de Juinrs, ' s Besbs, Taise 000 3000k 0 Fart Bewiee Bameraton, e, 20 i R teaine S Bty
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This is Exhibit Q referred to in the affidavit of
Denise Boucher, sworn before me this 119 day of
December, 2008

A: COMMISSI%% FOR TA%G $EA‘F'FIDAV’ITS

CHANTALE B. BOUTOT
Commissafre aux senments

Ma nomination expire ;

le 31 décembre 20 Y 2....... |
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Direct Dial: (314) 347-4891
Direct Fax: (§14) 286.5474
elefebvre@ogilvyrensult.com

SENT BY EMAIL

Montréal, October 29, 2008

M, Patrice Lavoie
Competition Tribunal
Thomas D' Arcy McGee Building

-#600-90 Sparks Street
~ Ottawa, ON KIP 5B4

Dear Mr. Lavoie:

Re: Nadeau Poultry Farm Limited (“Nadeau”) v. Groupe Westco Inc.
{*Westco™) et al.,
Tribunal File No. CT-2008-004

We are writing further to Justice Blanchard’s direction of October 16, 2008 (“Direction™) and to
the Order of June 26, 2008, allowing the Applicant’s application for interim relief nnder section
104 of the Competition Act (the “Interim Supply Order”).

We also received yesterday further communication from counsel to the Applicant, attached

hereto as Attachment A. ‘In view of the content of that letter, Westco seeks to confirm that its
interpretation and application of the Interim Supply Order is consistent with that Order. If
Westeo’s interpretation is not maintained by the Tribunal, Westco seeks further direction as to
the precise nature of its supply obligations in this interim period. Westco does not seek, at this
point, to vary the Interim Supply Order, merely to ensure the application of that Order is
consistent with the facts and assumptions that led to its terms,

I Baékgropnd and Source of Reference Figure of 271,350 Birds per week

As discussed in greater detail below, Westeo’s understanding of the Interim Supply Order is that
the level of supply to Nadeau was to be maintained at prior levels (100% of Westco's allowed
production pursuant to the applicable period’s gquota) with allowance for a reduction in the
supply of chicken as Nadean obtained replacement chicken.

Paragraphs 57 and 58 of the Interim Supply Order provide as follows:

Avocels, sjeviy 40 Srevels Bureay 1100 Ta#tbphons {514) B4T.4T4T oplyyrenaylt.com
ol Fgunts d¢ marquey de commarcs 1981, avenus McGil Collage Télbcoppeur (514) 2865474

Montréal {Cuebec) HIA 3CL

Canada

Kontréal . Otlaws . Quibee . Toronle . Londins

{ &
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{57] 'the Respondents are to continue to supply the Applicant with tive chickens
an the uswal trade terms at the current level of weekly supply, namely 271.350
live chickens.

[58] This requirement to supply will last until a final decision is made on the
merits of the application under section 75 of the Act. This velurne of supply is
to be reduced by 25,000 live chickens per week upon the first delivery of the
live chickens to the Applicant expected from Mova Suetia in September, 2008,
and further rednced by any other supply of live chickens the Applicant may
secure during this interim period. Jemphasis added] .

The “current favel of weekly supply” represented, at the time the Interim Supply Order was

~ issued, all of Westco’s and the other Respondents’ production as allowed under their respective
production guotas (which are allocated in kilograms of live chicken per period). The number of
271,350 birds referenced in the Interim Supply Order to reflect this current Jevel of supply was a
fictional figure put forward by Nadeat: based on the following assumptions;

. W;:stoo was deemed to be supplying Nadeau with roughly 186,230 birds at the time the
application for interim relief under section 104 of the Competition Act was filed by
Nadeau, using an hypothetical average weight of 2kgs/bird;

s At the same time, Dynaco was deemed to be supplying Nadean with approximately
26,450 birds, using the hypothetical average weight of 2kgs/bird; and

¢ At the same time, Acadia was deemed to be supplying Nadeau with approximately
58,670 birds, using the hypothetical average weight of 2kgs/bird.

Nadeau’s representative for the hearing of Nadeau’s application for interim relief, Mr. Tavares,

clearly stated that the cumbers used to reference the weight of chicken were approximate while

the quotas, expressed in kilograms, were exact numbers (the 2kgs/bird measure, therefore, was
_ mot an exact mamber): :

Attached hereto and marked as Exhibit "D to this my affidavit is a chart
prepared by Yves Landry, General Manager of Nadeau ("Mr. Landry"), the
contents of which I verily believe are true. It shows all of New Brunswick's
chicken quoias, by kilograms, for the quota period A83, which covers the 8-
week period from February 3, 2008 to March 29, 2008, As each chicken weighs
about 2 kilograms, the chart represents a total for New Brunswick of about
205,800 chickens per week. The chart shows the nominal quota-holder (for -
example, "Montagnaise"), as well as the controlling producer groups.

{Emphasis added)

{Tavares Affidavit, March 14, 2008, paragraph 23)

LA SRATL = A0 INE
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The 2kgs/bird assumption was also explained by Mr. Soucy during the interim order
proceedings:

Poids moyen d'un poulet : 2 kilogrammes,

Ce poids moyen est utilisé afin_de simplifier les donndes et les rendre
comparables 3 celles nlilisées dans I’ Affidavit Tavares. Cependant, fe commerce

du poualet et le calcul des quotas se fait généralement par kifogrammes et non par
nombre de poulets en raison do fuit que certains types de poulets comme fes
poulets & mdtir peuvent avoir un poids moyen supérieur & deux kilos. 1] ne s’agit
donc pas de données exactes lorsque novs mentionnons le nombre de poulets par
année ou par setmaine. Toutefois, Je nombre de kilogramrmes, tui, est exact.

(Emphasis added)

(Soucy Affidavit dated May 29, 2008, Exhibit C, “Formule de Conversion el
Détails des Caleuls Effectués par Monsieur Thomas Soucy”™)

Exhibit C, referred to above contains the basis and the explanations for all statistics and
comparisons used by Mr. Soucy in his affidavit that was before the Tribunal.

The production quotas allocated 1o Westco and to other producers are established in terms of
kilograms and not in number of chickens, and the approximate figure of 186,230 birds used to
reflect the “current level of weekly supply” was thus only arrived at on the basis of a 2kgs/bird
assumption made by Mr. Tavares. Indeed, the levels of Westco’s actual supply to Nadeau vary
considerably and have never reached, in any given week, the exact figure of 186,230 chickens.
Over the last year, Westco has actually supplied a weekly average of 2kgs/birds oaly twice (both
times in Januvary, 2008). '

1I Current Supply of Birds to Nadeau from Westco

Ag the attached charts confirm, if the numbers of birds that bave been supplied by Westco are
expressed in the same manner and using the same assumptions made for the purposes of the
Interim Supply Order, Westco has met or exceeded its supply obligation, taking into account the
replacement birds obtained by Nadeau which have, to date, been applied against Westco’s supply
obligation,

PYHSMTS - 303712348
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Period A-86
) BEGINNING HEADS WEIGHT AVERAGE PAID
PERIOD WEEK DATE DELIVERED DELIVERED WEIGHT WEIGHT
A-86 1 Jul. 20 2008 186 488 395 046 kg 2,12 kg 387 514 kg |
2 Jul. 27 2008 151 106 298 615 kg 1,98 kg 285 240 kg |
3 Aug. 3 2008 109 840 241 746 kg 2,20 kg 238 630 kg
4 Aug. 10 2008 120 648 261 071 kg 2,16 kg 254 688 kg |
5 Aug. 17 2008 248200 | 536863 kg 2,18 kg 529418 kg
8 Aug. 24 2008 117 362 253 201 kg 2,16 kg 250 670 kg |
7 Aug. 31 2008 207 230 472 800 kg 228 kg 465 912 kg |
8 Sept. 7 2008 122100 271021 kg 2,22 kg 266 284 kg |-
Totat {period) 1 262 972 2730 362 kg 2,16 kg | 2688354 kg
Woekly
ayerage 157 B72 341 295 kg
Total production allowed by the provinclal board {live weight) 2 920 168 kg |

For the period A-86, Westco’s supply obligation was 161,230 birds at an assumed average
weight of 2kgs/bird (that is, 186,230 less the replacerent supply of 25,000 obtained by Nadeau).
This translates into 2,579,680 kgs over the period. Hence, the totality of Westco’s weekly
production, except for said 25,000 birds has been supplied to Nadeau during period A-86. The
“paid weight” column refers to the weight declared by Nadean to the provincial authoritiés and
used by Nadeau to pay Wesico ona per kg basis.

. As indicated above Westco supplied a total of 2,730,362 kgs in live weight to Nadeau which, 1t‘

expressed using the.2kgs/bird assumption, means that Westco effectively supplied 1,365,181
chickens (an average of 170,648 chickens per week for the period). Said otherwise, over the
period A-86, Nadeau received a larger volume of chicken than it was entitled to under the
Interim Supply Order.

DCCSATT L 10371230
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Period A-87
' BEGINNING ~ HEADS . WEIGHT  AVERAGE  PAID
PERIOD  WEEK DATE DELIVERED _ DELIVERED WEIGHT WEIGHT .
A-87 1 Sept 14 2008 116 838 261429 kg 2,24 kg 257 988
2 Sept. 212008 | 142740 317 742 kg 223 kg | 314673 kg
3 Sept 28 2008 116 260 250 640 kg 2,18 k 246 908 ky |
4 Oct. 5 2008 199 830 444 936 _kg 2,23 kg 440 214 kg
5 Oct. 12 2008 106 870 239 791 kg 2,26 kg 236913 kg |
6 Oct. 12 7008 - - kg kg - kg
7 Oct. 28 2008 - - kg -J - kg §.
B. Nav, 2 2008 - - kg - kg - kg
| Totat {period) . 681 538 1514537 kg | 222 kg 1495 673 kg
Weakiy
average 136 308 302 907 kg
Total production allowed by the provinglal board {live weight) 2796 359 kg
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For the period A-87, with the additional 6,250 birds obtained by Wadean and again applied
against Westco’s supply obligation, the required supply obligation of Wesico was 154,980 birds
at an assumed average weight of 2kgs/bird (that is, 186,230 birds less the replacement supply of
31,250 birds obtained by Nadean). This translates into 2,479,680 kgs over the petiod, or 309,960
kgs. per week for the penod A-§7.

For the period A-87, to date, Westco has supplied 1,514,537 kgs in live welght to Nadeari in the
first 5 weeks of the period which, if expressed using the 2kg /bird assumption, means that

.. Westeo has supplied 757,269 chickens for the five weeks beginning -September 14, 2008 (an
avérage of 151,454 chickens per week).. For the reasons explained hereundar, the total delivery
for period A-87 (all 8 weeks) will confirm that Westco in fact will, again, meet or exceed the
supply level of 154,980 heads of chicken for the period, when expressed using a Zkgs/blrd
assumption.

_ Therefore, over the pgﬁods A-86 and A-87, Nadeau will have received a volume of chicken at
least equal to the supply level set in the Interim Supply Order.

As the charts below will show, the levels of actual supply to Nadeau have varied considerably
over time. We have set out below charts showing the level of actual supply from Westco to

(-

L

DOCRMTL: AT W

Nadeau over the last year.
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The level of actual production by Westco and sales to Nadeau vary from a low of 159,401 kgs
(period A-82, Week 8) to a high of 554,875 kgs (period A85, Week 6), which translate in an
actual number of 86,255 chickens (period A-82, Week 8) to a high of 254,510 chickens (period
A85, Week 6). These numbers vary depending on the quota levels (which are allocated by

- period), on the average weight of the birds delivered and on the levels of production (i.¢. whether

afl barns are in operation for the week, etc). It should be noted that, prior fo period A-86 and the
consideration of replacement chicken; all of Westeo’s production was shipped and delivered to
Nadeau .

BEGINNING  HEADS WEIGHT  AVERAGE PAID
FERIOD WEEK -  DATE- DELIVERED DELIVERED WEIGHT WEIGHT
A-TS 1 0624 -2007 | 207 494 408 965 kg 1,98 kg | 404 486 kg |
2 7-01-2007 186 464 . 395674 ka 212 kg 391 043 kp |
3 07-08-2007 173814 352 288 kg 2,83 kg 349 508 kg
g 07-15 2007 154 354 320 601 &g 208 kg | 317 587 kg |
"5 D7-22-2087 175044 338 698 ko 1,84 Xqg 336621 kg
& 07-28-2007 | 201076 418 864 kg 208 kg | 407 443 ky |
[ Q8-05-2007 138 052 274 824 kg 1.98 ko 271 703 kg |
8 08-12-2007 179 345 349 884 ky 1,85 kg 345 970 kg |
Total (pericd) 1416548 | 2382598 kg 2,02 kg | 2834 381 kg |
Weekly
average 177 069 I57 825 kg
'l'otal prndunﬂon allcwed by the provlnclal hoard L!Na walqht} 2 972 868 kg_]
a5, 4..-’-«" s ik Ty . '-s' Y .'—'
i T N R T T A N o
BEEG!NMNG H&dl}s WEIGHT AVERAGE FAID
PERIOD | wEEK DATE | DELIVERED:| DELIVERED | WEIGHT WEIGHT
A8 1 08-19-2007 202874 420 873 kg 2.08 kg 416 917 kg |
2 {8.-26-2007 1786838 359 236 kg 2,03 kg 358 138 kg
3 §9-02-2007 173968 364 063 kg 208 kg 380 589 kg |
4 09-09-2007 | 166522 332018 kg 199 ko ! 329510 kg
5 09-18-2007 | 180024 371363 kg 2.08 kg | 367 004 kg |
6 08-23-2007 183 964 391 757 kg 2,13 kg 386 607 kg |
7 £6-30-2007 160 128 330 987 kg 2,07 kg 327 234 kg
8 09-07-2007 199272 426 038 kg 2,14 kg 420645 kg
Total {period) 1443178 | 2096 436 ky 2,08 kg | 2962 851 kg | '
Weokly
| average 180 397 374554 hy
't‘ota! pmﬁucﬁun atlowed by the provincial bnard {Iiva waigm} 2814 073 ky |
GRS TSR e T T L L
LOCSMTLE 30576236
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BEGINNING | HEADS WEIGHT | AVERAGE PAID
PERIOD | WEEK DATE DELIVERED | DELIVERED WEIGHT WEIGHT
A8 1 10-14 2007 188 7448 385288 % 203 kg 381152 kg |
2 10-21-2007 | 167974 352604 kg | 210 kgl 348003 k
3 10-28-2007, | 179.256 370074 kg 208 kg | 361 633 kg
4 11-04-2007 182 214 379 826 kg 2,08 kg 375237 ko
5 41-11-2007 . 220 Bo9 438 460 Kg 1,98 kg 432 435 kg |
6. | 11-18.2007 1 120964 245 111 kg 1,88 kg | 241745 kg |
F 14-26.2007 21¢872 435630 kg | 287 kg 431 143 kg |
8 12:02-2007 | 152 544 306 135 kg 207 kg | 30V655 kg
Total (period) 1433271 2512 128 203 kp | 2873602 ky
Waekly
averate 179 159 364 016 ky
| Total production allawed by the provingial hoard {Hve welght] 2,868 760 agj '
,,r."?cﬁx’? e o2 X - e i 3, ol : .g.',g'.‘ti-':'é'_g.: ot """ Y "“": et ¥ "i%
B GIENWG WEIGHT AVERAGE
PERIQD DATE DELIVERED DELIVERED WEIGHT
A-B2 . 12-08-2007 158 190 319817 ki 2,02 kg A
Z - | 12-16-2007 | 218619 428 454 K 1,98 kg | 423576 kg
3 12-23.2007 117 622 218 327 kg 1,87 kg 216088 kg
4 12-30-2007 180 242 396 356 2,08 kg 391783 ¥g -
5 01-08-2008 | 222034 443 248 ¥g 200 ky| 439074 kg |-
[+ 01-13-2008 188 488 392447 kg 208 k 387 167 kg_;
7 01-20-2008 | 153215 305 980 kg 200 kg | 3071625 kg |
<3 01-27-2008 B6 28% 158 461 kg 1,85 kg 158 194 kg
| Totat (meriod) 1331245 | 26642391 kg 200 kg | 2632073 kg |
Weekly L
average 166 406 333048 kg

ROCM L 3037 1236

T taf j:iroductitm alimd by thu grcvfncial bnard (ﬂvu weight}

2670611 kg |
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_ BEGINNING |  HEADS WEIGHT | AVERAGE PAID
| _PERIOD weEK | DATE DELIVERED | DELIVERED WEIGHT WEIGHT
A-83 1 02-03-2008 ;158 875 335779 kg 212! 332397 kg |
2 02-10-2008 176 250 358 571 ko 2,04 ko 357 401 kg |
3 §2-17-2008 177 435 378 342 213 kg | 373563 kg |
4 02342008 1 238738 488 183 kg 204 kg 483 086 ky |
5 03-02-2008 182 390 383718 kg 2,10 kg 379 378 kg .
8 03-08-2008 | 203 309 413330 kg 208 %g| 409088 kg |-~
7 03-16-2008 | 143408 303 538 kg 232 k| 300844 ky
8 03-23-2008 1 247 924 518672 ki 210 kgl 813120 ka |
Total {period} 1528 370 3182 140 kg %08 kg ! 5146898 kg
Weakly
gueraye 191 048 397 767 k
Total pmduct!cm al!owed by the pmvlncfal bosrd {Im wﬂght) 2 979 968 k
B AT R ST T R S
BEGINNING HEADS WEIGHT AVERAGE "PAID
PERIOD WEEK DATE DELIVERED | DELIVERED WEIGHT WEIGHT |
A-84 1 03-30-2008 177 562 368 778 k 2,08 kg | 364993 kg
2 04-08-2008 193 507 404 050 kg 2,09 kg 399 258 kg
3 04-13-2008 154 184 336 449 ka 218 kgl 331679 kg |
4 04-20-2008 221135 458 167 k 2,08 kg 450 783 kg |
5 04-27-2008 164 909 339 745 ky 2,08 k 835358 kg |
6 05-04-2008 203 307 - 419 589 k 2,06 kg 413 459 kg |
7 05-11-2008 | 223708 468 813 kg 2,08 k 460 533 kg
a 05-18-2008 140 387 305 190 kg 2,17 kg 209 957 kg |
Total {perfod) 1478 699 3088 581 kg 2,10 kg | 3055920 ky |
Weekily
average 184 837 387 323 k
Tntal production allowed by the provlnciai board {live wal jht) 3 051 954 ky |
s " 2 R e R = “2'

!"rk
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BEGINNING HEADS WEIGHT AVERAGE PAID
PERIOD WEEK DATE DELIVERED | DELIVERED WEIGHT WEIGHT
A-85 1 06-25-2008 220 900 457 792 kg 207 kg 451514 kg |
2 06-01-2008 185 852 385 806 kg 2,08 kg 381 524 kg |
3 06-08-2008 198 818 423 581 kg 2,13 kyi 418734 k
4 06-15-2008 181 746 381 539 kg 2,10 kg 378 045 RL
5 08-22-2008 163 036 335229 kg 2,06 kg 330 789 kg
2] 06-28-2008 254 510 554 875 kg 2,18 kg 548 716 kg |
7 07-06-2008 149 052 304 208 kg 2,03 kg 298 919 kg |
8 07-13-2008 | 185 202 406 125 kg 2,19 kg | 397495 kd
Total {period) 1540026 | 3249205 ky 2,11 kg | 3205736 kg |
© | Weekly
{_average 192 503 406 151 kg
1 Totat production allowed by the provincial board (live weight) 3027 778 kg |

This constant weekly variation finther demonstrates that Westco cannot be considered to be in
breach of its obligation to deliver a certain weekly quantity of chickens before the end of a
specific period which, in the ¢ase of period A-87 is November 8, 2008.

When Wesico's production numbers of chickens are expressed using the rationale set out above
— which is the only interpretation consistent with the terms and objectives of the Interim Supply
Order (that is, to maintain the supply at the levels préviously provided to Nadeau and subiracting
the replacement chickex) ~ ; Westco meets, and for the period A-86 in fact exceeded, the terms
and intent of the Interim Supply Order. .

We ask'that the Tnbunal 1ssue an ordef conﬁrmmg Westco § approach to the continved supply of
chicken. "

I Current Supply to Nadeau from Westco and Impact of Quota Reductions in A-86
and A-87

The Interim Supply Order was-issued on June 26, 2008 during period A-85 (period ending July
19, 2008) at which tinie the quota allocated to Westco was 3,027,776 kgs for the period.
Westco'’s quota was reduced for periods A-86 and A-87 by a total of 7.8% (3.26% for period A-
86 and by an additional 4.53% for period A-87). The fact that quotas tend to vary from period to
period was clearly established by Nadeau and the representative of Westco (see Soucy Affidavit

at par. 10(e) and paragraph 34 of the Reply sybmissions filed by Nadeau on June 19, 2008).

NOCSMT - 33T A
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Westco’s maximum production, therefore, has equally been reduced by 7. 8%, which means that
Westco would simply be unable to produce the same quanmy of chicken as it produced at the
time the order was issued,

Consistent with the Interim Supply Order, however, and notwithstanding this quota reduction,

Wesico has continued and will be able to continue to meet or exceed its supply obliganon when -

its supply is expressed in number of heads of chicken using the assumptlons that were in place at

_.the time the Interim Supply Order was lssucd.
In fact, when the quota reduction is factored into the supply obligation, using the Zkgs/bmd.

assumption, Westco would be exceeding its obligations by an average 6f 11,000 chickens per
week, A 7.8% reduction of the 186,230 average weekly supply corresponds to a reduction of
14,526 chickens per week, for 3 total of 171,704 chickens per week. This number has to be

'_‘0-6"4'

reduced by the replacement chickens obtained by Nadeau from other sources (31,250 chickens = -

per week), ‘which leaves a total obligation of 140,454 chickens per week. As explained above,
the current supply provided by Westco to date in period A-87 is 151,454 chickens per week (or,
an excess supply of 11,000 chicken per week)

v Altemative Resolution

As is clear from the analysis set out above, Westco has never, over the past year, supplied
Nadean with 186,230 birds per week (the closest single week would be in fuly, 2007, peried A-
79, week 2, when Westco supplied 186,464 birds). This number is a fictional figure based on an
assumed average weight of 2kgs/bird, used fo reflect the “cun'ent level of weekly supply” at the
time of the Interim Supply Order.

Westco had understood that the terms and intent of the Interim Supply Order were to permit
Westco and the other Respondents to sefl to customers other than Nadeau a certain portion of
their “current level of weekly supply” when Nadean was able to secure replacement chicken,
namely a proportion of their production quotas which is now equal to-31,250 birds. Westco-has
indeed been proceeding on this basis and has subfracted from its. weekly supply to Nadeau a
volume equal to what was represented by those replacement birds. Hence, the totality of

.Westco’s production, except for said 31,250 birds has been supplied to Nadeau during period A-

87.

‘In the attached letter, Nadeau's counsel expresses the view that each Respondent is accountable

for the chicken produced by its co-respondents. This is an untenable position. Wesico does not
conirol the numbers of chicken produced by either Dynaco or Acadia and the reverse is equally
true. That being said, it is Westco®s understanding that Dynaco and Acadia have supplied, and
continue fo supply, 100% of their production to Nadeau. That is, they continue to ship to Nadean
their “current levet of weekly supply”, as per the terms of the Interim Supply Order.

LOCEMTLe 3BITI238
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In the circumstances, if the Tribunal determines that Westco's interpretation of the Interim
Supply Order cannot be sustained, the only possibility left for Westco would be for it to supply
all of its current production volume to Nadeau on a per week, as produced basis, up to the
maxinum allowed to be produced under its quota. As it indeed did prior to July 20, 2008. Even
in such a case, production numbers would continue to vary by petiod and by week in accordance
with Westco’s quota and its production schedule, . While such an approach would in fact erase
those provisions of the Interim Supply Order dealing with the impact of replacement chicken
{par. 57-58), it would, for the duration of the interim period, have the benefit of avoiding any
further debate on the issue of Westco's, aud the other Respondants comphance with the Interim
Suppiy Order

Fixing the number of chickens that must be delivered by Westco every week based on a fictional
average without considering the quota varations would lead to an interpretation of the Interim
Supply Order that would not only be inconsistent with- either Nadeau’s obligation to obtain
replacement supply. or the reality of a-market in which production levels are never static and in
which quota allocations are being reduced, but that would have the efféct, in certain periods, of
forcing Westco to be in violation of its own quota allocation.

We would be pleased to respond to any questions the Tribunal may have.

Yours very truly,

Eric C. Lefebore

Eric Lefabvre

c.c. Leah Price, Fogler Rubino[f LLP
Andrea McCrae, Fogler Rubinoff LLP
Joshua Freeman, Fogler Rubinoff LLP
Olivier Tousignant, Joli-Coeur, Lacasse, Geoffrion, Jetté, 5t-Pierre
Valérie Belle-Isle, Lavery De Billy
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This is Exhibit R referred to in the affidavit of
Denise Boucher, sworn before me this 11™ day of
December, 2008

(0 4 2200

A 'COMIVIISSIG‘NER FOR TAKING AFFIDAVITS
CHANTALE B. BOUTOT

Comimissaire aux serments
Ma nomination expire
le 31 décembre 20 12 v eee.




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit R only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit S referred to in the affidavit of
Denise Boucher, sworn before me this 11“‘ day of
December, 2008
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A COMMISSIONEjFGR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
ie 31 décambre 20 1. ..........
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Divect Dial: (514) 847-4891
Direct Fax: (514) 286-5474
lefebvre@ogilvyrenaudi.com

SENT BY EMAIL

Montréal, October 30, 2008

M. Patrice Lavoie-

Competition Tribunal

Thomas D’ Atey McGee Bmldmg
#600-90 Sparks Street

Ottawa; ON KIP 5B4

Dear My, Lavoie:

Re: Nadeau Poultry Farm Limited (“Nadeau”) v, Groape Westco Inc. (“Westco™) et al,
Tribunal File No, CT-2008-004

We are in-teceipt of Ms. Price’s letter of even date.

In our letter of October 29, 2008, we outlined the approach Westco had taken to comply with the Interim
Supply Order. This letter confirmed that Westco was acting in accordance with the terms and intent of the
Order and that Westco intended to continie o 50 comply. .

Tn these circumstances, and given the extreme seriocusness of the accusation of non-compliance made by
Nadean’s counsel and the potential penalties for Westco and the other Respondents, if Nadeau infends to raise
an alleged failure to comply with the Interim Bupply Order, this can only fairly be done on the basis of a
praper record and materials prepared in meordance with the Federal C’oarts Railes.

That bemg saxd, as we indicated in our October 29 [lefier, if Wesico's confumanon is not considered
acceptable compliance by the Tribunal —a conclusion that Westco most vehemently disagreed (and disagrees)
with ~ Westco also raised a possible alternative resolution for the duration of the interim period; an altemative
to which Ms, Price does not refer in her letter. The effect of the alternative resolution would result In Nadean
receiving all of Westco’s weekly production which would then be combined, as we understand it, with all of
the weekly production of Dynaco and Acadia,

Yours very truly,

Bnc G Lefebore

Eric Lefebvre
Avocatk, agents de bravetis Buresu 1500 Téléphora (613} 740.8661 ogilyyrenautl,com
wtagents # marques de commerce 45, roe O'Connor Tetdenplenr (813) 230-5456

Ottaws [Onlaria) K1P A4
Canada

Oltaws . Mantréal ’ Quabec . Toranle . Lendras
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. Olivier Tousignant, Joli-Coewr, Lacasse, Geafivion, Jetté, St-Pierre
" Valérie Belle-Tsle, Lavery De Biffy
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This is Exhibit T referred to in the affidavit of
Denise Boucher, swom before me this 11" day of
December, 2008
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A COMMISSIONERYOR TAKING AFFIDAVITS

CHANTALE 8. BOUTOT
Commissaire aux serments
Ma nomination expire
lo 31 décembre 20 \3........




Pursuant to the Confidentiality Qrder dated June 26, 2008, Exhibit T only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit U referred to in the affidavit of
Denise Boucher, swom before me this 11™ day of
December, 2008

A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Commissaire aux serments
‘Ma nomination expire
1031 décembre 20. 13.......
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DIRECTION TO COUNSEL FROM THE PRESIDING JUDICIAL MEMBER

File No.: CT-2008-004

Date:

Friday, October 31, 2008

Subject: Nudeau Ferme Avicole Limitée/Nadeau Poultry Farm Limited v.

Groupe Wesico Inc., Groupe Dyraco, Coopérative Agroalimentaire, Volailles
Acadig $.E.C. and Volailles Acadia Inc./Acadia Poultry Inc. .

{1l

FURTHER TO the Tribunal’s Interim Supply Order of June 26, 2008, which

provides as follows:

12]

£57] The Respondents are to continue to supply the Applicant with live
chickens on the usual trade terms at the current level of weekly supply, namely
271,350 live chickens.

[58] ‘This requirement to supply will last until a final decision is made on the
merits of the appli¢ation under section 75 of the Act. This volume of supply is to
be reduced by 25,000 live chickens per week upon the first delivery of the live
chickens to the Applicant expected from Nova Scotia in September, 2008, and
further reduced by any other supply of live chickens the Applicant may secure
during this interim period.

AND FURTHER TO a letter filed by Nadeau Ferme Avicole Limitée/Nadeau

Poultry Farm Limited (the “Applicant™) on October 14, 2008, (the “October Letter”) in

which it asserts that the Respondents are not complying with the Tribunal’s Interim
Supply Order;

B3

AND I'URTHER TO the October Letter and the following documents attached

to that letier;.

{(8) Lester dated October 7, 2008, from counsel for the Applicant to counsel for
the Respondents requesting written confirthation that the Respondents witl
comply with the Interim Supply Order;

(b) Leter dated October 8, 2008, from counsel for the Respondent Westco
Groupe Inc. (“Westco™) to counsel for the Applicant responding to the letter
dated October 7, 2008, with the following attechments:

(i) Letter dated July 17, 2008, from counsel for the Applicant to counsel for
the Respondents;

(ify  Letter dated July 18, 2008, from counsel for Westto to counsel for the

... Applicanty '

(i) E-mail message dated July 18, 2008, from Yves Landry to Tom Soucy;
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(v)  Letter dated July 18, 2008, from counsel for Westco to counsel for the

Applicant;

(v)  Letter dated July 23, 2008, from counsel for the Applicant to counse] for
‘Westeo;

(vi)  Letter dated August 1, 2008, from counse} for Westco to counsel for the
Applicant;

{vii) Letter dated August 19, 2008, from counsel for the Applicant to counsel
for Westco;

(vili) Letter dated September 2, 2008, from counse] for Westco to counsel for
the Applicant;

(ix)  Letter dated October 7, 2008 from counsel for the Applicant to counsel
for the Respondents;

(x}  Letter dated October 9, 2008, from counsel for Westco to the Tribunal
regarding costs;

(c) Leiter dated October 8, 2008, from counsel for the Respondent Groupe-

" Dynaco, Coopérative Agroalimentaire (“Dynaco”), to counsel for the
Applicant advising the Applicant that Dyrtaco’s entire production of live
chickens was and will be serit to the Applicant in accordance with the terms
of the Interim Supply Order;

4] AND FURTHER TO the Tribunal’s Direction of October 16, 2008, stating that-
the Respondents’ weekly supply of live chickens to be provided to the Applicant was and
will continug 70 be expressed in number of live chickens;

[5] AND FURTHER TO a letter filed by Westco on October 30, 2008, in which it
seeks further direction as to the precise nature of its supply obligations under the Interim
Supply Order;

[6] AND FURTHER TO a letter filed by the Applicant on October 30, 2008, in
which it asserts that the Respondents “have clearly demonstrated their unwillingness to
abide by the Interim Supply Order” and in which the Applicant makes a request for an
urgent hearing to deal with matter;

17 AND FURTHER TO a letter filed by Westco on October 31, 2008, in which it
reiterates its position that if the Tribunal determines that Westeo's interpretation of the
Interim Supply Order cannot be sustained, Wesico will supply all of its cusrent
production volume to the Applicant on d per week, as produced basis;

{8] AND FURTHER TO aletter filed by Dynaco on October 31, 2008, asserting that
it has complied with the terms of the Interim Supply Order;

[9} AND UPON the Tribunal being satisfied that a propm'- record would be required
in order to deel with the interpretation of the June 26 Interina Supply Order or any alleged
failore to com; ply w:th the said order'

[
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THE TRIBUNAL DIRECTS THAT :
[10] Pursuent to Subrule 81(2) of the Competition Tribunal Rules, SOR/2008-141, any

Further requests regarding the interpretation of the tetms of the Interim Supply Order or

compliance therewith shall be raised by way of motion by the parties.
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This is Exhibit V referred to in the affidavit of
Denise Boucher, sworn before me this 11'® day of
December, 2008

1

A COMMISSIONER'FOR TAKING AFFIDAVITS

CHANTALE B, BOUTOT
Commissaire aux serments
Ma nomination expire
le 31 décembre 20. 1=, ...
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" Farme Avicole Bolduc

PUBLIC

Alk':cations by Ownerships and Groupesg

837700 18.08%

Gm

2,659,696 . S0.51%.

o0%]

186,500
Ferme Avicole J.J.C Boldue 138,307
324,807
_Vgi?ilh Acadia 1 104,219
_Vola#lie Acadia 2 287,857
Volaille Acadia 3 273,074
Volaille Acadla 4 35,194
Volaille Acadla § 54,039
Volaille Acadla 6 83,317
" Montagnaise 262,305
a . De la Riviere 134,078'
"~ Avicole Boulay 268,829
Du Moutin 288,074
DuLac 184,850
Frontiere 169,801
. Samatex 319,768
Alexam 252,274
Louiselle Bouchard 72,536
Nordic 172,116
Chapi 191,147
M Michaud(503430NBInc.) 172,413
WJ Michaud{503431NBinc.} 83,317
Group Westeo 73,176
Veroco 100,648
Coitivoir Westco 4,635
Old ownership l

Note: cadia1 Forme Apima

Acadia 2  Fenme Monique Ouellt

3 Avicole J-P Quellet

diz 4 Mare Quella{052641 NB Inc)
Acadia § Ferme Avlcole Marc Qustlet

[Acadia & Entreprise JPO

A-88

Luc P Natsau
Scott Broilers
Michol P (0583585NE Inc)

Gormico Inc.
Ferme Cormiar
Avicole DMS

Dianna Edgeit

Les Pores Trappiates

S;. Nickerson {Hugh Harmon)
Slipp Farm

Joliy Farmer

Total net allocation

243,816
224,906

61,279

530,001

259,228
225,199

139,99 _
624418 11.95%

83,305

78,088

35430 .

52,548

10.15%

resw
-1,46% -
0:68% -

1:01% -

[szzagus)son

5,495,215 A-B7.

2n.212

5.19%

A 88 Aflocation (2).xIs
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This is Exhibit W referred to in the affidavit of
Denise Boucher, sworn before me this 11" day of
December, 2008

A COMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Comimissaire aux serments
Ma nomination expire
(e 31 décembre 20.1%.. ...




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit W only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit X referred to in the affidavit of
Denise Boucher, sworn before me this 11 day of
December, 2008

A:(;(SI\M;: SSIONER ng ARG AFFAVTS

CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire
le 31 décembre 20 1 2a......




Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit X only
appears in the Confidential Version of the Responding Motion Record (filed).
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This is Exhibit Y referred to in the affidavit of
Denise Boucher, sworn before me this 11" day of
December, 2008

A TOMMISSIONER FOR TAKING AFFIDAVITS

CHANTALE B. BOUTOT
Commissaire aux serments
Ma nomination expire .
le 31 décembre 20. 1 %. .. ...
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2910233 _50.91%.

o2,

L iB.04%

0.00%

Famme Avicole Boldug 204,068
Ferms Avicols J.J.C Boldue 181,335
355,403
Volafte Acadla 1 - 114,035
Volaille Acadia 2 34,872
Volalllo Acadia 3 298,797
Volaflle Acadia 4 38,508
Voloille Acadia & 59,129
Volallle Acadla § 91,185
. 918,608
Montagnaiee 278,072
De 1a Riviere 146,708
Avicole Boulay 204,152
Du Moulin 315,210
DulLae 202,272
Frontiere 185,577
Samalex 349,911
Alexam 276,037
Loutselle Bouchard 79,369
Nordic 188,329
Coapl 121,617
| MJ Michaud(503430NBinc.) 188,654
MJ Michaud(503431NBinc.) 01,165
Group Westco 80,069
Veroco . 10,129
Couvoir Westco 4,962
Old ownership
Note: lAcadia 1 Ferme Anlma
iAcadia 2 Ferma Monigue Quellet
Acadia 3 Avigole J-P Quellet
Acadiz4  Mare Cuellet{052641 NB Ing)
Acadia & Ferme Avicole Mare Ouellet
Acadia 8§ Enireprise JFO

A-89

Luc P Kadeau
Scott Brollers
Michiol P (Q883BENB Inc)

Cormico Ing,
Ferme Cormier
Avicole DMS

Dignna Edgett

‘Lea Pares Trappistes

$. Nickerson (Hugh Harmon)
Slipp Farm
Jolly Farmer

Total net allocation

268,783
246,092

67,052
e le—

5I8,827 . 105%

283,847
246,412

153,178

683,297 11.96%

91,165 - 1.50% "
83,267 146%
38,768  0.68%

57498  1.01%

A 89 Allocation.xis
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File No.: CT-2008-004

COMPETITION TRIBUNAL

IN THE MATTER of the Competition Act, R.S.C. 1985, c. C-34, as amended

AND IN THE MATTER of an Application by Nadeau Ferme Avicole Limitée/Nadeau Poultry
Farm Limited for an Order pursuant to section 75 of the Competition Act.

BETWEEN:

NADEAU FERME AVICOLE LIMITEE/
NADEAU POULTRY FARM LIMITED

Applicant
AND

GROUPE WESTCO INC. AND GROUPE DYNACQO, COOPERATIVE
AGROALIMENTAIRE AND VOLAILLES ACADIA S.E.C. AND
VOLAILLES ACADIA INC./ACADIA POULTRY INC.

Respondents

A¥FIDAVIT OF MARY ANDERSON
I, MARY ANDERSON, of the City of Toronto, in the Province of Ontatio, MAKE

OATH AND SAY AS FOLLOWS:

1. I am assistant to Leah Price, counsel for the Applicant ("Nadean") herein. Accordingly,

I have knowledge of the matters to which I hereinafter depose.

2. I am advised by Leah Price, and verily believe, that Leah Price received the following

letters from Ogilvy Renault LLP concerning these proceedings:
(a)  letter dated September 23; 2008, attached hereto as Exhibit "A"; and

(b)  letter dated October 8, 2008, attached hereto as Exhibit "B".
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SWORN before me at the City of
Toronto, in the Province of Ontario, this
/ D y of December, 2008.

A ?ﬁnﬂissx“}ﬁgﬁbr taking affidavits,

L.

Mary Andey§on




Exhibit A



Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit A only
appears in the Confidential Version of the Responding Motion Record (filed).



Exhibit B



Pursuant to the Confidentiality Order dated June 26, 2008, Exhibit B only
appears in the Confidential Version of the Responding Motion Record (filed).





