CT-2007-006

COMPETITION TRIBUNAL .

IN THE MATTER of the Competition Act, R.S.C. 1985, c. C-34, as amended,

AND IN THE MATTER of an inquiry under subparagraph 10(1)(b)(ii) of the
Competition Act relating to certain marketing practlces of Premier Career
Management Group Corp. and Minto Roy;,

AND IN THE MATTER of an apphcatlon by the Commissioner of Competition for
~ an order under section 74.1 of the Competition Act,

BETWEEN:

THE COMMISSIONER OF COMPETITI(

and

—-— QM

PREMIER CAREER MANAGEMENT GROUFEO@%AWA ONT g 0\

and

MINTO ROY A
~ Respondents.

WRITTEN REPRESENTATIONS

Present statqs of the file

1) On September 14, 2007, the Applicant filed the Revised Motion Record for an
order in default of response, as it appears from the file.

2) On October 3 and 12; 2007, the Respondents filed their Responsé Record in
regards to the Applicant's Revised Motion Record, as it app_ears from the file.

3) On October 16, 2007, the Applicant filed the Reply to the Respondents’ .
Response Record, as it appears from the file.




4) The Tribunal has taken the Applicant’'s Revised Motion Record for an order in
default of response under advisement.

5) Before the Tribunal renders a decisionin regards to the Applicant’s Revised
Motion Record for an order in default of response, the Applicant requests to
be allowed to amend such record to include one additional affidavit of one
former client of PCMG and also to include amended Written representations
that will refer to such affidavit where applicable.

The facts

6) On October 2, 2007, Raffaele Rocca filed an on-line complaint with the
Competition Bureau via the complaint link at the Bureau’s website.

Affidavit of Raffaele Rocca, Tab 5, paragraph 47.

7) On October 12, 2007, Raffaele Rocca communicated verbally to the Applicant
for the first time the detailed mformatlon found in his affidavit dated October
25, 2007.

Affidavit of Lori Watts, Tab 2, paragraph 3.

The requested amendments

8) The amendments are to introduce additional evidence that has recently come
to the attention of the Applicant, and to amend the current Written
representations found at Tab 2. of the Applicant’'s Revised Motion Record for
an order in default of response only to add where appropriate references to
the additional evidence.

Affidavit of Raffaele Rocca

9) The Applicant submits that the court may allow the requested amendments if
such amendments are relevant to the issues, if they serve the mterests of
Justice and if the other party is not prejudiced by such amendments. "

10)The Applicant submits that the affidavit of Raffaele Rocca is relevant to the
issues and that it serves the interests of Justice because it is for “the !Jurpose
of determining the real questions in controversy between the parties".

! Canderel Ltd. v. Canada (1993) CanLII 2990 (F.C.A.) - Annex A.
? |bid.



11)The Applicant submits that the affidavit of Raffaele Rocca is similar evidence
' to the evidence presented by the affidavit evidence of Tanya Threatful, Johan
de Vaal, Bruce Nickson, William Warren and René Navarro-Gonzalez. These
other affidavits are filed at Tabs 5 to 9 of the Applicant’s Revised Mot|on
, Record for an order in default of response.

12)The effects of the affidavit evidence of Raffaele Rocca are the same as those
of the other affiants, except that his evidence is more recent.

13)The Applicant has already argued about the serious concerns that the
reviewable conducts alleged in the Notice of Application could be continuing,
and the affidavit evidence of Raffaele Rocca proves this.

14)By analogy with the rules applicable to the filing of additional evidence in
regards to Applications brought before the Federal Court (Part 5 of the
Federal Courts Rules), the Applicant submits that the following principles
stated by the Federal Court of Appeal in Lapointe Rosenstein and Altantic
Engravmg Inc.? apply here, mutadis mutandis:

[8] Pursuant to rule 306 of the Federal Court Rules, 1998, an
applicant has thirty days from the filing of its notice of
applicationto file its supporting affidavits and exhibits (appeals
under section 56 of the Trade-marks Act fall within Part 5 of the
Rules entitled "Applications” (rules 300 to 334) and therefore
must be commenced by way of a notice of application). By
exception, rule 312 allows a party, with leave of the Court, to file
additional affidavits. Under that rule, the Court may allow the
filing of additional affidavits if the following requirements are
met: : -

i) The evidence to be adduced will serve the interests of justice;
i) The evidence will assist the Court;

iii) The evidence will not cause substantial or serious prejudice
to the other side (see Eli Lilly and Co. v. Apotex Inc. 1997
CanlLll 5475 (F.C.), (1997), 76 C.P.R. (3d) 15 (T.D.); Robert
Mondavi Winery v. Spagnol's Wine & Beer Making Supplies Ltd.
2001 CanLll 22119 (F.C.), (2001), 10 C.P.R. (4") 331 (T.D.)).

[9] Further, an applicant, in seeking leave to ﬁle additional
material, must show that the evidence sought to be adduced
was not available prior to the cross-examination of the

3 (2002) FCA 503 (CanLIl) — Annex B.



opponent's affidavits.- Rule 312 is not there to allow a party to
split its case and a party must put its best case forward at the
first opportunity (see Salton Appliances (1985) Corp. v. Salton
Inc. 2000 CanLll 14828 (F.C.), (2000), 181 F.T.R. 146, 4 C.P.R.
(4") 491 (T.D.); Inverhuron & District Ratepayers Assn. v.
Canada (Min. of Environment) (2000), 180 F.T.R. 314 (T.D.)).

15)The Applicant submits that the three condltlons noted above in the Lapomte
Rosenstein case are met in the present matter.
16)Further, the evidence was not available to the Applicant when the Revised

Motion Record for an order in default of response dated September 13, 2007
was filed.

Amended Written representations

17)Further, the Applicant wishes to amend the Written representations presently
found at Tab 2 of the Revised Motion Record for an order in default of
response. :

18)The Competition Tribunal. Rules do not provide rules in regards to the
amendments of filed documents.

19)Hence, because of rule 72(1) of the Competition Tribunal Rules, the
procedure provided in the Federal Courts Rules must be followed.

20)Rule 75 of the Federal Courts Rules provides as follows:
75. (1) Subject to subsection (2) and rule 76, the Court may, on

motion, at any time, allow a party to amend a document, on such
terms as will protect the rights of all parties. :

(...)

(2) No amendment shall be allowed under subsection (1) during or
- after a hearing unless

(a) the purpose is to make the document accord with the issues at
the hearing;

(b) a new hearing is ordered; or



(c) the other parties are given an opportunity for any preparation
necessary to meet any new or amended allegations.

21)The attached amended Written representations are identical to those
presently found at Tab 2 of the of the Applicant’'s Revised Motion Record for
an order in default of response, except that references to the affidavit of
Raffaele Rocca have been added where applicable.

22)The Applicant submits that the Respondents will not suffer prejudice if the
amendments are allowed because no new issue is raised and the new
evidence is similar to the one filed in the Revised Motion Record, except that
it is more recent.

23)In any event, the Respondents have an opportunity to respond to the
requested amendments in their Response Record to the Motion to Amend.

‘Conclusions
24)For these reasons, the Applicant respectfully requests that the Tribunal orders
as follows: ' ' :
b) That the amended Written representations be substituted to the Written
representations found at Tab 2 of the Applicant’'s Revised Motion Record

for an order in default of response;

c) That the affidavit of Raffaele Rocca be filed as Tab 12 of- the Applicant’s
Revised Motion Record for an order in default of response.

25)The whole without costs, unless contested.

Gatineau, October 26, 2007,

Jt/éphane Lilkoff/ Roger Nassrallah
Deputy Attorney General pf Canada
~ Counsel to the Applicant.
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Canderel Ltd. v. Canada ( C.A. ), 1993 CanLII 2990 (F.C.A.)

Date: 1993-08-05

Docket: A-421-93
Parallel citations: [1994} 1 F.C. 3 » [1993] 2 C.T.C. 213 ¢ (1993), 47 D.T.C. 5357
URL: http: //www canlii.org/en/ca/fca/doc/1993/1993¢canlii2990/1993canlii2990.htmi

Reflex Record {(noteup and cited decisions)

cahderel Itd. v. canada
A-421-93 |
Her Majesty the Quéen (Appellalnt)
V.
Canderel Limited (Respondent)
" Indexed as: Canderel Ltd. v. Canada (C.A4.)
Court of Appeal, Desjardins, Décary and Létourneau JJ.A."Montréal, August 3, 4 and. 5,1993.

Practice " Pleadings " Amendments " Appeal from denial of motion for leave to amend amended reply to notice of
appeal for fourth time " Where delay in bringing motion too great, where new issue raised, and where amendment
could lead to recall of all witnesses and experts, amendment refused " Amendment must be relevant, must not result
in injustice not compensable by award of costs, and must serve interests of justice (legitimate expectatlon of courts,
parties litigation coming to end). :

The issue in the case, as agreed between the parties, was whether tenant inducement payments were deductible when
made, as claimed by the respondent, or whether they should be amortized over the term of the lease, as determined by
Revenue Canada (the timing issue). On the fifth day of the trial before the Tax Court of Canada, the Crown presented
a motion for leave to amend its reply to the notice of appeal for the fourth time. The proposed amendment raised a
new issue. The motion was dismissed on the grounds that the timing of the motion was not proper and that it could
have been brought much earlier. There was an implicit rejection of the appellant's allegation of surprise to explain the
delay in bringing the motion. This was an appeal from that interlocutory judgment.

Held, the appeal should be dismissed.

It is well established that the Court of Appeal cannot intervene, in the absence of an error of law, with a discretionary
order of a judge.

With respect to amendments, the general rule is that an amendment should be allowed at any stage of an action for the
purpose of determining the real question in controversy between the parties, provided, notably, to do so would not
result in an injustice to the other party not capable of being compensated by an award of costs and that it would serve
the interests of justice (courts and parties having a legitimate expectation in the litigation coming to an end):

http://www.canlii.org/en/ca/fca/doc/ 1993/1993canlii2990/1993canlii2990.html 19/10/2007



CanLlII - 1993 CanLII 2990 (F.C.A.) ‘ | Page 2 of 8

In the case at bar, the real question in controversy had been known to both parties and agreed upon by them long
before the trial began. All the facts were disclosed before the beginning of the trial. There was no justification for -
waiting until the fifth day of the trial to bring the motion for leave to amend. Furthermore, the amendment could not
stand with the admission by counsel for the appellant that the expenses were not on account of capital, and no leave
was sought to withdraw that admission. While an admission may be withdrawn with leave of the Court, the motion to
amend cannot be considered an implicit motion for leave to withdraw the admission.

On the facts of this case, it was open to the Trial Judge to find that the proposed amendment, in the circumstances,
manner and time in which it was sought, by its very nature and by its impact on a trial that was coming to an end was
an abuse of process. :
statutes and regulations judicially considered
Federal Court Rules, CR.C., c. 663, R. 420,
Income Tax Act, S.C. 1970-71-72, c. 63, s. 18(1)(d).
Tax Court of Canada Rules (General Procedure), SOR/90-688, R. 54.
cases judicially considered
applied:
The Queen v. Aqua-Gem Investment Ltd. (1993), 93 DTC 5080; 149 N.R. 273 (F.C.A.); The Queen v. Murphy and
ABC Steel Building Ltd. (1988), 88 DTC 5028; 99 N.R. 75 (F C.A)); Birkett v. James, [1978] A.C. 297 (H.L.); Meyer
v. Canada (1985), 62 N.R. 70 (F.C.A.); Glisic v. Canada, « reflex, [1988] 1 F.C. 731; (1987), 80 N.R. 39 (C.A.);
Steward v. North Metropolitan Tramways Company (1886), 16 Q.B.D. 556 (C.A.); Ketteman v. Hansel Properties

" Lid., [1988] 1 Al ER. 38 (H.L.); Continental Bank Leasmg Corporation et al. v. The Queen (1993), 93 DTC 298
(T C C )-
referred to:
Northwest Airporter Bus Service Ltd. v. The Queen and Minister of Transport (1978), 23 N.R. 49 (F.C.A.); The
Queen v. Special Risks Holdings Inc., [1984] CTC 563 (1984), 84 DTC 6215 (F.C.A.); affg [1984] CTC 71; (1983),
84 DTC 6054 (F.C.T.D.); Francoeur v. Canada, * 2o reflex, [1992] 2 F.C. 333 (C.A.); Johnston v. Law Society of
Prince Edward Island ’5:.? reflex, (1988), 69 Nfld. & P.E.LR. 168; 211 A.P.R. 168 (C.A.); Gardiner v. Minister of
National Revenue, [1964} S.C.R. 66; (1963), 63 DTC 1219 Vmeland Quarrzes & Crushed Stone Ltd V. M N. R
[1970]CTC 12, (1970) 70 DTC-6043 (Ex. Ct.). -~ -
APPEAL from an mterlocutory judgment of the Tax Court of Canada ([1993] T.C.J. 298 (QL)) dismissing the
appellant's motion, on the fifth day of trial and raising a new 1ssue for leave to amend her amended reply to the notice
of appeal for a fourth time. Appeal dismissed.
counsel:
Alnasir Meghji for appellant.
Guy Du Pont and §. Klar for respondent.

solicitors:

Deputy Attorney General of Canada for appellant.
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" Phillips & Vineberg, Montréal, for respondent. '

The following are the reasons for judgment of the Court delivered orally in English by

Décary J.A.: This is an appeal from an interlocutory judgment of the Tax Court of Canada [[1993] T.C.J. 298 (QL)]
dismissing the appellant's motion for leave to amend her amended reply to the notice of appeal for a fourth time. The
motion was made on the fifth day of the trial. The issue until then, as agreed between the parties, was whether tenant
inducement payments, which the appellant had admitted to be a current expenditure, were deductible when made, as
claimed by the respondent, or whether they should be amortized over the term of the lease, as determined by Revenue
Canada (the timing issue). The appellant, through the proposed amendment, wanted to raise for the first time an

argument (the capital expenditure issue), which she thus framed:*finote! A.B., at p. 40.

In the alternative, if this Honourable Court find that the payments of the tenant inducements in question are properly
characterized as being on capital account, he submits that no amount in respect thereof may be deducted in computing
the Appellant's income by virtue of paragraph 18(1)() of the Act other than those amounts in respect thereof which
may be deducted pursuant to paragraph 20(1)(b) of the Act.

The Trial Judge, in refusing to grant leave to amend, found as follows:2*finote? A.B., at pp. 59-61.

Basically the appeal of Canderel involves the issue of whether tenant inducement payments may be expensed when
made, as is claimed, or whether such payments should be amortized over the term of a lease, as is the position of
Revenue Canada

In June of 1990 the appellant was reassessed with reference to the expensmg of the payments in 1986 and such
reassessment was objected to, subsequently confirmed, and the appeal filed. No mention was made of the payments
being characterized on capital account.

The reply made no mention of capital, nor did an amended reply consented to by the appellant. In 1992 in the
amended reply reference was made to the company in its financial statements capitalizing the payments and
amortizing them over the term of the lease. This however was not the income tax treatment followed by the appellant. .

After a status hearing held in August of 1992 the appeal was scheduled to be heard on March 3, 1993 and continuing
for a total of three days.

Lists of documents were exchanged, examinations for discovery were held and the original date of March 3, 1993 for
the hearing was adjourned so that two motions could be made, one by each party. Of significance at the motions'
hearing was that the counsel who appeared for the respondent clearly indicated that the matter would be decided
likely on the testimony of the various experts as to which method of expensing the payments was correct. No mention
was made that such payments would be considered in whole or in part as capital.

The trial commenced on May 31, 1993 and on the sixth day, after several witnesses were heard, including various
experts, this motion was presented to the Court.

It was the opinion of the Court that, given the delay in this motion, it is an abuse of process in that it could have been
brought much earlier. The proposed amendment raised a new issue and therefore constituted a new reassessment.
Such an amendment at a late stage was con51dered and refused in the case of The Queen v. Cecil McLeod (1990), 90
DTC 6281 (F.C.T.D.).

The timing of the amendment was not proper. It could lead to a recall of all the witnesses and the experts to consider
in their testimony the proposed change. A similar situation was held to be an abuse of process in Special Risks
Holdings Inc. v. The Queen (1984), 84 DTC 6054 (F.C.T.D.), where Walsh J., said at page 6057:

'. .. no proceeding should be entertained, even if it might be found to have some relevance, when it seeks the
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introduction of material; which the parties could have sought to introduce many months earlier, and which if granted
would have the effect of preventing the action from proceeding. For this reason alone therefore the motion is an abuse
of the process of the Court and cannot be entertained."

This judgment was upheld by the Federal Court of Appeal.

While it may be argued that the amendment could be remedied to the appellant by way of costs such does not override
the decision in the Special Risks Holding Inc., case (supra).

The motion is dismissed, with costs, to the appellant and he is allowed to submlt all documents which form the basis
of his objection to the motion.

We may add that on May 16, 1989, the Minister of National Revenue (the Minister) had conceded that the payments
in issue were deductible on account of income and were not eligible capital expenditures as that expression is defined
in the Income Tax Act [S.C. 1970-71-72, c. 63] (the Act). He had recognized that the issue was not one of
deductibility, but one of timing of the deduction. Later, on February 14, 1990, the Minister's auditor had indicated in
his report that [translation] "The payments are deductible, but they should be amortized over the term of the lease, not

deducted in the year they are made" 3*finote> A.B., at p. 102. Further, on August 18, 1992, during the examination

for discovery on behalf of the Minister of his own auditor, the auditor admitted that there was an agreement between

Revenue Canada and the taxpayer that the inducement payments were expenses incurred for the purposes of gaining

or producing income from the taxpayer's business and that there was no issue here of these expenses being on account
- of capital within the meaning of paragraph 18(1)(b) of the Act. Finally, on May 31, 1993, the first day of the trial,

counsel for the appellant stated as follows:**finote* Supp. A.B,, at p. 41.

Now, the issue at the end of the day . . ., of course is, when you compute your profits under S. 9: what method of
computing most nearly accurately reflects the profit for the year? That's the ultimate legal question in respect of any
dispute under the Income Tax Act within the confines of 9(1).

At the beginning of the trial, counsel for the respondent made a rather extensive opening statement wherein he
outlined respondent's case to the Court. The statement contained various allegation of fact upon which the respondent
intended to rely in advancing its case or refuting the appellant's case. After hearing the outline of the respondent's
case, counsel for the appellant objected to the admission of any evidence in respect of various facts outlined in the
statement on the basis that a substantial number of these facts had not been pleaded in the notice of appeal. In
particular, counsel objected to the admission of any evidence relating to Canderel's impairment of capital and
Canderel's reputation. The Trial Judge dismissed the objection and the appellant did not appeal his ruling.

In his submissions, counsel for the appellant had said the following:>*finote® Supp. A.B., atp.42.

Now at this date, in my respectful submission, this evidence should either not go in at all, or if it goes in, we should .
‘have time to examine it and, if necessary, ask questions in respect of it in the normal course of civil procedure by way
of examination for discovery.

He did not intimate that he would seek leave to amend in order to add a new issue (the capital expenditure issue), nor
did he ask to examine for discovery some witnesses with respect to this allegedly new evidence. He was satisfied with
_not appealing the ruling dismissing his objection. The trial, therefore, started and went on for four days on the very
issue (the timing issue) that had been agreed upon by counsel. Counsel for the appellant conceded before us that the
allegedly new evidence could have been brought by the respondent in support of the position it was taking with
respect to the timing issue and was thus not necessarily related to the capital expenditure issue. One must assume that
the Trial Judge in dismissing the objection found the allegedly new facts to be relevant to the timing issue, the only
issue which was then before him., :

On the fifth day of the trial, counsel for the appellant came up with his proposed amendment. He made his request on
the basis that the respondent had led evidence in respect of various allegations of fact made in the opening statement

http://www .canlii.org/en/ca/fca/doc/1993/1993canlii2990/1993canlii2990.html 19/10/2007



CanLlII - 1993 CanLlII 2990 (F.C.A.) ‘ Page 5 of 8

that had not been pleaded and which, if accepted by the Court, might properly lead to the legal result that the
payments were capital in nature.

In dismissing the motion to amend, the Trial Judge found, as we have seen, that the timing of the motion was "not
proper" and that "it could have been brought much earlier". Implicit in that finding, in our view, is the rejection of the
appellant's allegation of surprise to explain why her motion was not made at an earlier time. There is, indeed, ample
evidence to support this implicit finding of fact that the allegedly new evidence appeared in or transpired from the
evidence already in the record. Suffice it to refer to the respondent's representations made in April 1989 to the
Minister, to the examination for discovery of a representative of the respondent in August 1992, to the expert reports
and to the further discovery by the appellant of a representative of the respondent five days before the date set for the
beginning of the trial. Naivety and passivity should not be confused with lack of knowledge.

This Court, in The Queen v. Aqua-Gem Investment Ltd *finote® (1993), 93 DTC 5080 (F.C.A.) at p. 5096. has
reaffirmed that it "cannot intervene in the absence of an error of law" with a discretionary order of a judge.
MacGuigan J.A. went on to quote from The Queen v. Murphy and ABC Steel Building Ltd. (1988), 89 DTC 5028
(F.C.A.), at page 5029, where Mahoney J.A. had applied the principles as stated by Lord D1plock in Birkett v. James,
[1978] A.C. 297 (H L.) atpage 317:

.. an appellate court ought not to substitute its own "discretion" for that of the judge merely because its members
would themselves have regarded the balance as tipped against the way in which he had decided the matter. They
should regard their function as primarily a reviewing function and should reverse his decision only in cases either . . .
where they are satisfied that the judge has erred in principle by giving weight to something which he ought not to
have taken into account or by failing to give weight to something which he ought to take into account;

With respect to amendments, it may be stated, as a result of the decisions of this Court in North- west Airporter Bus:

Service Ltd. v. The Queen and Minister of Transport, T*finote’ (1978), 23 N.R. 49 (F C.A)). The Queen v. Special
Risks

Holdings Inc.;¥*finote® [1984] CTC 563 (F.C.A.); affg [1984] CTC 71 (F.CT.D.). Meyer v Canada;?*finote® (1985),

* 62 N.R. 70 (F.C.A.). Glisic v. Canada'®*finote!® % reflex; [1988] 1 F.C. 731 (C.A.). and Francoeur v.
Canada'finote!! %% reflex, [1992] 2 F.C. 333 (C.A.). and of the decision of the House of Lords in Ketteman v.
Hansel Properties Ltd"?*finote!? [1988] 1 All ER 38 (H.L.). which was referred to in Francoeur, that while it is _
impossible to enumerate all the factors that a judge must take into consideration in determining whether it is just, in a
given case, to authorize an amendment, the general rule is that an amendment should be allowed at any stage of an
action for the purpose of determining the real questions in controversy between the parties, provided, notably, that the
allowance would not result in an injustice to the other party not capable of being compensated by an award of costs
and-that it would serve the-interests of justiceJ3 *finote!> Rule 54 of the Tax Court of Canada Rules (General
Procedure), [SOR/90-688] which applies in this instance, is not substantially different from Rule 420 of the Federal
Court Rules [CR.C., c. 663].

As regards injustice to the other party, I cannot but adopt, as Mahoney J.A. has done in Meyer,l“"‘ﬁnote14 Supra, note
9 at p. 72. the following statement by Lord Esher, M.R. in Steward v. North Metropolitan Tramways Company
(1886), 16 Q.B.D. 556 (C.A.), at page 558:

There is no injustice if the other side can be compensated by costs: but, if the amendment will put them into such a
position that they must be injured, it ought not to be made.

and the statement immediately following:
And the same principle was expressed, I think perhaps somewhat more clearly, by Bowen, L.J., who says that an
amendment is to be allowed "whenever you can put the parties in the same posmon for the purposes of justice that

they were in at the time when the slip was made."
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To apply that rule to the present case; if the amendment is allowed now, will the plaintiff be in the same position as if
the defendants had pleaded correctly in the first instance?

While written in a slightly different context, the followmg remarks by Stone J.A. in Glisic! *ﬁnotels Supra, note 10,
at p. 740. are partlcularly relevant:

In my view, a plaintiff ought not to be left to guess what provisions, in addition to those expressly pleaded, may be
relied upon at trial by way of defence. The record suggests that the respondent was aware of this possible ground of
defence shortly after the seizure occurred . . . . Had it been properly raised prior to commencement of the trial, the
appellant would have been able to prepare h1s case accordingly and, if he thought fit, to retain counsel. On the other
hand, had it been raised earlier in the trial itself, before the parties had closed their respective cases, its propriety
could have been ruled upon in good time and the learned Trial Judge could have determined whether any prejudice to
the appellant might result. '

As regards interests of justice, it may be said that the courts and the parties have a legitimate expectation in the
litigation coming to an end and delays and consequent strain and anxiety imposed on all concerned by a late

amendment raising a new issue may well be seen as frustrating the course of justice. 16xfinote!6 See Johnston v. Law
Society of Prince Edward Island % reflex, (1988), 69 Nfld. & P.E.LR. 168 (C.A.); Glisic v. Canada, supra, note 10.
The principles were in our view best summarized by Lord Griffiths, speakmg for the majority, in Ketteman v. Hansel

Properties Ltd: 17*ﬁnote17 Supra, note 12, at p. 62.

This was not a case in which an application had been made to amend during the final speeches and the court was not
considering the special nature of a limitation defence. Furthermore, whatever may have been the rule of conduct a
hundred years ago, today it is not the practice invariably to allow a defence which is wholly different from that
pleaded to be raised by amendment at the end of the trial even on terms that an adjournment is granted and that the
defendant pays all the costs thrown away. There is a clear difference between allowing amendments to clarify the
issues in dispute and those that permit a distinct defence to be raised for the first time.

Whether an amendment should be granted is a matter for the discretion of the trial judge and he should be guided in
the exercise of the discretion by his assessment of where justice lies. Many and diverse factors will bear on the
exercise of this discretion. I do not think it possible to enumerate them all or wise to attempt to do so. But justice
cannot always be measured in terms of money and in my view a judge is entitled to weigh in the balance the strain the
litigation imposes on litigants, particularly if they are personal litigants rather than business corporations, the anxieties
occasioned by facing new issues, the raising of false hopes, and the legitimate expectation that the trial will determine
- the issues one way or the other. Furthermore, to allow an amendment before a trial begins is quite different from
allowing it at the end of the trial to give an apparently unsuccessful defendant an opportunity to renew the fight on an
entirely different defence.
Another factor that a judge must weigh in the balance is the pressure on the courts caused by the great increase in
litigation and the consequent necessity that, in the interests of the whole community, legal business should be
conducted efficiently. We can no longer afford to show the same indulgence towards the negligent conduct of
litigation as was perhaps possible in a more leisured age. There will be cases in which justice will be better served by
allowing the consequences of the negligence of the lawyers to fall on their own heads rather than by allowing an
amendment at a very late stage of the proceedings. [My emphasis.]

and by Bowman T.C.J. in Continental Bank Leasing Corporation et al. v. The Queen: B+ finote!8 (1993) 93 DTC 298
(T.C.C.), at p. 302.

.. I prefer to put the matter on a broader basis: whether it is more consonant with the interests of justice that the
withdrawal or amendment be permitted or that it be denied. The tests mentioned in cases in other courts are of course
helpful but other factors should also be emphasized, including the timeliness of the motion to amend or withdraw, the
extent to which the proposed amendments would delay the expeditious trial of the matter, the extent to which a
position taken originally by one party has led another party to follow a course of action in the litigation which it
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would be difficult or impossible to alter and whether the amendments sought will facilitate the court's consideration of
the true substance of the dispute on its merits. No single factor predominates nor is its presence or absence necessarily
determinative. All must be assigned their proper weight in the context of the particular case. Ultimately it boils down
to a consideration of simple fairness, common sense and the interest that the courts have that justice be done.

While it is true that leave to amend may be sought at any stage of a trial, it is safe to say that the nearer the end of the
trial a motion to amend is made, the more difficult it will be for the applicant to get through both the hurdles of
injustice to the other party and interests of justice. We note that in all the tax cases referred to by counsel for the
appellant, the motion to amend had been made before trial or was

made at trial but was to be expected by the opposing counsel during trial.1®*finote!® In Gardiner v. Minister of
National Revenue, [1964] S.C.R. 66, the amendment was sought after examination for discovery. In Continental Bank
Leasing Corporation et al. v. The Queen, supra note 18, it was sought before the examination for discovery of an '
officer of the Crown. In Meyer v. Canada, supra, note 9, the opposing counsel had been aware for three months
before the trial began that an amendment to the statement of claim would likely be sought. In Vineland Quarries &
Crushed Stone Ltd. v. M.N.R., [1970] C.T.C. 12 (Ex. Ct), the amendment was sought before trial.

In the case at bar, the real question in controversy (the timing issue) had been known to both parties and agreed upon
by them long before the trial began. Facts enabling counsel for the appellant to try to characterize the payments on
capital account were in evidence well before the trial began. Even when the allegedly undisclosed facts were
disclosed to counsel just prior to the beginning of the trial, counsel did not then seek leave to amend and waited until
ten o'clock on the night of the fourth day of the trial before he raised the issue with counsel for the respondent. By
then, of course, witnesses, including expert witnesses, had already testified, and discoveries had been held. It was the
view of the Trial Judge that the amendment "could lead to a recall of all the witnesses and the experts to consider in

their testimony the proposed change.zo*ﬁnote20 AB, atp. 60.

Furthermore, the proposed amendment, wh11e drafted "in the alternatrve" is obviously not an alternative argument.
The Trial Judge would logically dispose of the capital expenditure issue before disposing of the timing issue. As
conceded by counsel for the appellant, the Trial Judge, were he to deal first with the proposed issue as might be
expected, would not even be in a position to rule in favour of the appellant on that issue because the appellant had
admitted that the expenses were not on account of capital and had not sought leave to withdraw the admission.
Counsel recognized, and I quote: "The amendment cannot stand with the admission." He expressed, however, the
opinion that the motion to amend implicitly constitutes a motion to withdraw the admission. We cannot agree. The
case-law is clear: an admission may be withdrawn, but with leave of the Court, and we simply cannot find in this
instance that leave was implicitly sought, assuming for the sake of discussion that it could have been so.

With an admission on file which is inconsistent and irreconcilable with the proposed amendment, what will the Trial
Judge and the respondent do ifthe proposed-amendment is granted? On what basis will the respondent prepare itself
for the continuation of the trial? How can it rely on an admission the appellant obviously intends to ignore? How can
an alternative argument be made when such argument is contrary to admissions agreed upon by both parties and upon
which the trial proceeded and which have not been withdrawn? Surely, such an embarrassmg pleading constitutes an

"injustice" within the meaning of the rule respecting amendments and does not in any way help in determining the
real question in controversy

On the facts of this case, it was therefore open to the Trial Judge to find that the proposed amendment, in the
circumstances, manner and time in which it was sought, by its very nature and by its impact on a trial that was coming
to an end was an abuse of process. Master of the proceedings in his own house, the Trial Judge, who had taken charge
of the case before it was to be heard and who had had the benefit of a pre-trial conference and of pre-trial motions, did
not, in the exercise of his discretion, commit any error of law that would warrant our intervention,

The appeal shall be dismissed with costs.
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CORAM: DECARY J.A. '

LETOURNEAU J.A.
NADON J.A.
BETWEEN:
LAPOINTE ROSENSTEIN
Appellant |
and |
ATLANTIC ENGRAVING LTD.
Respoﬁdent

REASONS FOR JUDGMENT OF THE COURT

(Delivered from the Bench at Montreal, Quebec

| on Decémber 16, 2002.)
NADON J.A.
(1 - This is an appeal of an order of thé Trial Division dated November 21, 2001. Before the learned judge

was an appeal by the respondent from a decision of the Registrar of Trade-marks who, on an application by the
appellant under section 45 of the Trade-marks Act, ordered that the respondent's trade-mark AE & Design registered
as no. 228, 684 be expunged from the reglster

[2] Although satisfied that the respondent had transferred wares during the relevant period, the Registrar
concluded that the respondent had failed to demonstrate the association of its trade-mark with the wares covered by
the registration at the time of the transfer of the wares to its clients.

[3] The judge concluded that in respect of certain wares, namely medallions, chains, earrings, cuff links,
bracelets, necklaces and brooches, the Registrar's decision was correct and that it should be maintained. However,
with respect to the association of the trade-mark with the other wares, namely rings, wedding rings, stone rings,
diamond rings and mountings, the judge decided to adjourn the hearing in order to allow the respondent thirty days to
file a further and better affidavit.

4] At paragraphs 6 and 7 of his reasons, the judge explains his decision to adjourn the matter in the
following terms:

[6] AsIreviewed the material it appeared that there may be sufficient evidence to satisfy the statutory criteria of use
of the mark, and its association with the wares and did provide some notice of use to the transferee. Nevertheless, I

" had to conclude that the respondent's objections were valid. The affidavit of the applicant filed in support was poorly
drafted and inept. Exhibits were not properly submitted.

[7] I was satisfied that had counsel for the applicant been more experienced in the field of trade-marks law, the
deficiencies would not have arisen. To deprive the applicant of its trade-mark which may have been in use for twenty
years, simply on a section 45 application because of ineptitude, as well, the respondent not acting for any particular
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commercial or competing enterprise, would be unfair.

(51 We should point out that there was no motion before the judge for leave to file a further and better
affidavit. The judge, of his own volition at the end of the hearing, decided that it was in the interest of justice to

adjourn the matter for the aforesaid purpose. In his view, since the respondent's failure to adduce satisfactory evidence -
stemmed from counsel's lack of experience in the field of trade-marks law, it was unfair to dismiss the appeal.

[6] This appeal pertains only to the judge's dec131on to adjourn the matter. For the reasons that follow, the
appeal will be allowed.

[7] Before the judge was the affidavit of Robert Neuwirth dated May 7, 2001. The learned judge concluded
that it was "poorly drafted and inept" and that the exhibits attached thereto had not been "properly submitted”. As a
result, the judge stated that the appellant's objections to the affidavit were valid. Hence, at the end of the hearing on
November 21, 2001, there was no evidence capable of supporting an order reversing the Registrar's decision.

(8] Pursuant to rule 306 of the Federal Court Rules, 1998, an applicant has thirty days from the filing of its
notice of application to file its supporting affidavits and exhibits (appeals under section 56 of the Trade-marks Act fall
within Part 5 of the Rules entitled "Applications" (rules 300 to 334) and therefore must be commenced by way of a
notice of application). By exception, rule 312 allows a party, with leave of the Court, to file additional affidavits.
Under that rule, the Court may allow the filing of additional affidavits if the following requirements are met:

i) - The evidence to be adduced will serve the interests of justice;

ii) The evidence will assist the Court;
iii) The evidenée will not cause substantial or serious prejudice to the other side (see Eli Lilly and Co. v. Apotex

Inc. 1997 CanLll 5475 (F.C.), (1997), 76 C.P.R. (3d) 15 (T.D.); Robert Mondavi Winery v. Spagnol's Wine & Beer
Making Supplies Ltd. 2001 CanLll 22119 (F.C.), (2001), 10 CPR (4th) 331 (T.D.)).

- 9] Further, an applicant, in seeking leave to file additional material, must show that the evidence sought to
be adduced was not available prior to the cross-examination of the opponent's affidavits. Rule 312 is not there to
allow a party to split its case and a party must put its best case forward at the first opportunity (see Salton Appliances

(1985) Corp. v. Salton Inc. 2000 CanLl1l 14828 (F.C.), (2000), 181 F.T.R. 146,4 C.P.R. (4th) 491 (T.D.); Inverhuron
& District Ratepayers Assn. v. Canada (Min. of Environment) (2000), 180 F.T.R. 314 (T.D.)).

[10] We are satisfied, on the evidence, that there was no basis, either in fact or in law, to adjourn the matter in
the way the learned judge did. Firstly, there was no motion before him for leave, under rule 312. Secondly, it is clear
that the respondent could not show that the evidence to be adduced had not been available in the past. Thirdly, the
basis upon which the judge relied to adjourn the matter, i.e. the lack of expertise of counsel in the field of trade-marks
law, was, in our view, an improper basis. Had the judge refused to adjourn the matter as he ought to, he would have
had no choice but to dismiss the appeal before him and confirm the Registrar's decision.

N 1] The appeal will therefore be allowed with costs, the judgment of the Trial Division will be set aside and,
giving the judgment that the Trial Judge ought to have given, the appeal by Atlantic Engravmg Ltd. from the
“decision of the Registrar of Trade-marks will be dismissed with costs. .

"Marc Nadon"
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