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These submissions are provided in response to questions posed to counsel at the 

conclusion of the oral hearing on Wednesday, March 14, 2007. 

I. Reference to section 75(2) and transcripts of the Standing Senate Committee on 

Banking, Trade and Commerce support the submission that the phrase 

"substantially affected in his business" contained in Section 75(1)(a), refers to the 

entirety of an applicant's business 

1. This is so because Section 75(2) was intended to create an exception to the 

general requirement that the refusal to supply a product must substantially affect the 

entire business. Section 75(2) permits a party to demonstrate that the refusal to supply a 

separate trademarked product can give rise to a remedy if that single product occupies 

such a dominant position in the market that it affects the ability of the applicant to carry 

on business in a class of articles and that the loss of that class of articles would in tum 

substantially affect the applicant's business. 

2. This is confirmed by the following testimony of Mr. R.M. Davidson, Senior 

Deputy Director of Investigation and Research, Bureau of Competition Policy, before the 

Standing Senate Committee on Banking, Trade and Commerce where he states: 

First of all, you have to establish whether the product 
Kodak is dominant in the class of articles. Kodak is 
dominant in the film business. The second question is: Are 
you substantially affected in your business because you 
cannot get that and because that class of product is so 
important that, if you cannot get the dominant product in 
that class of business you are in great difficulty? There are 
two aspects: Is the brand article dominant in its class? Is 
that class important to your business? 

Canada, Senate, Proceedings of the Standing Committee on Banking, 
Trade and Commerce, 13th Parl., No. 35 (23 April 1975) at page 18 
(Supplementary Representations of the Respondents, Tab 1) 

3. In this case it is not contended by the applicant that the trademarked products are 

dominant in their class of business. In fact, the evidence put forward by the applicant is to 

the contrary as set out in paragraphs 31 through 34 of our initial written representations. 
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4. The fact that Section 75(1) was never intended to apply to the current situation is 

confirmed by the following testimony of Mr. Davidson given on the same date: 

Well, that is right, but in order for the denial of supply to 
substantially affect his business that product or class of 
product must be important to his business. If it is only one 
out of a thousand different products, it cannot substantially 
affect his business, even if the product he seeks is dominant 
in its class. 

Ibid. 

5. The fact that the statute was not intended to be interpreted in the manner 

suggested by Sears is confirmed by Professor Stanbury. He notes that instead of 

"substantially affected", the words initially proposed for the predecessor to section 75(1) 

were "adversely effected". The substitution of the phrase "substantially affected" was 

intended to raise the threshold for the offence. 

W.T. Standbury, Business Interests and the Reform of Canadian Competition 
Policy, 1971-1975, (Toronto: Carswell/Methuen, 1977) at 185 (Supplementary 
Representations of the Respondents, Tab 2) 

6. Professor Stanbury then quotes the Minister in relation to these sections stating in 

reference to what is now is Section 75(2): 

In supporting his amendment, Mr. Ouellet said, 

"There is only a very small number of sectors where 
one firm so dominates its industry that, without 
supplies of its branded lines, a dealer cannot stay in 
business". 

Ibid. at 186 

7. It is clear from reference to Mr. Davidson's testimony that these legislative 

provisions were never intended to operate so that a diverse and ubiquitous retailer such as 

Sears could obtain the relief sought in this proceeding against non-dominant suppliers 

such as the respondents. This is supported, as well, by the previously cited existing case 

law. 
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8. It is well established that extrinsic materials such as legislative debates or 

testimony before Senate Committees may be used to aid in determining the background, 

context and purpose of legislation, so long as it is relevant and not inherently unreliable. 

The Supreme Court of Canada has affirmed that "the use of legislative history as a tool 

for determining the intention of the legislature is an entirely appropriate exercise and one 

which has often been employed by this Court". 

R. v. Morgentaler, [1993] 3 S.C.R. 463 at 483-485 (Supplementary 

Representations of the Respondents, Tab 3) 

Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at para. 31 (Supplementary 

Representations of the Respondents, Tab 4) 

9. The Competition Tribunal has also affirmed that legislative history, Parliamentary 

debates, and similar material may properly be considered when interpreting a statute. In 

fact, the Tribunal previously considered testimony before the Standing Committee on 

Finance, Trade and Economic Affairs in its interpretation of "usual trade terms". 

B-Filer Inc. v. The Bank of Nova Scotia, (2006) Comp. Trib. 42 at paras. 188-
190 

DATED at Toronto, Ontario, this 151
h day of March, 2007. 

6;~~LLP 
Barristers & Solicitors 
365 Bay Street, 2nct Floor 
Toronto, ON MSX 1E5 

Donald S. Affleck, QC 
Tel: (416) 360-1488 dsaffleck@agolaw.com 

James C. Orr 
Tel: (416) 360-5707 jorr@agolaw.com 

Jennifer L. Cantwell 
Tel: (416) 360-1485 jcantwell@agolaw.com 
Fax: (416) 360-5960 

Counsel for the Respondents 
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the Combines Investigation Act, competition 

in Canada or any matter relating thereto." 

(Witnesses: See Minutes of Proceedings) 
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THE STANDING SENATE COMMITTEE ON 
BANKlNG, TRADE AND COMMERCE 

The Honourable Salter A- Hayden, Chairman 

The Honourable Senators, 

Barrow Hayden 
Beaubien 
Blois 
Buckwold 
Connolly (Ottawa West) 
Cook 
Desruisseaux 
Everett 

*Flynn 

Gelinas 
Haig 

*Ex officio members 

(Quorum 5) 

Hays 
Laird 

Lang 

Macnaughton 
Mcllraith 
Molson 

*Perrault 
Sullivan 
Walker-( 19) 



'.·:·'.Order of Reference 

:· ./:=-{ 
'A Extract from the Minutes of the Proceedings of The 
\· ikttate, October 16, 1974: 

.. .-.~;-: .": 
.:· "With leave of the Senate, 

The Honourable Senator Hayden moved, seconded 
by the Honourable Senator McDonald: 

That the Standing Senate Committee on Banking, 
Trade and Commerce be authorized to examine and 
report upon any bill relating to competition in Canada 
or to the Combines Investigation Act, in advance of the 
said bill coming before the Senate, or any matter 
relating thereto; 

That the Committee have power to engage the ser­
vices of such counsel, staff and technical advisers as 
may be necessary for the purpose of the said examina­
tion; and 

That the papers and evidence received and taken on 
the subject in the preceding session be referred to the 
Committee. 

The question being put on the motion, it was­
Resolved in the affirmative." 

Robert Fortier, 

Clerk of the Senate. 

35: 3 
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Minutes of Proceedings 

Wednesday, April 23, 1975 
(48) 

Pursuant to adjournment and notice the Standing 
Senate Committee on Banking, Trade & Commerce met 
this day at 9:30 a.m. 

Subject: "The advance study of proposed. legislation 
respecting the Combines Investigation Act, com­
petition in Canada or any matter relating 
thereto". 

Present: The Honourable Senators Hayden (Chairman), 
Beaubien, Buckwold, Connolly (Ottawa West), Cook, Ever­
ett, Flynn, Haig, Macdonald (Cape Breton), Macnaughton 
and Molson. (11) 

Present, not of the Committee: The Honourable Senator 
Heath. {l) 

fn Attendance: Mr. R. J. Cowling and Mr. John F. Lewis, 
C.A., Advisors. 

WITNESSES: 
DEPARTMENT OF CONSUMER AND CORPORATE 
AFFAIRS: 

Bureau of Competition Policy: 

Mr. Robert J. Bertrand, Assistant Deputy Minister 
and Director of Investigation and Research; 

Mr. R. M. Davidson, Senior Deputy Director of 
investigation and .Research; 

Mr. G. D. Orr, Director, Services Branch; and 

Mr. W. P. McKeown, Deputy-Director, Legal. 

The Committee, together with the witnesses, proceeded 
to further discuss the Interim Report of the Committee 
dated March 19, 1975, together with certain proposed. 
amendments as prepared by the Advisory Staff. 

At 12:30 p.m. the Committee adjourned to the call of the 
Chairman. 

ATTEST 

35 :4 

Frank A. Jackson, 

Clerk of the Committee. 



The Standing Senate Committee on Banking, Trade 
and Commerce 

Evidence 

Ottawa, Wednesday, April 23, 1975 

The Standing Senate Committee on Banking, Trade and 
Commerce met this day at 9:30 a.m. to examine and consid­
er the advance study of proposed legislation respecting the 
Combines Investigation Act, competition in Canada or any 
matt~r relating thereto. 

Senator Salter A. Hayden (Chairman) in the Chair. 

The Chairman: Honourable senators, on the last occa­
sion there were a number of items which were not dealt 
with. We omitted to deal with one, I thought we would 
consider that first. It concerns bid-rigging. The other items 
are due diligence, as a matter of defence, and reviewable 
practices. There are several short items ·such as interim 
Injunction, indictment vis-a-vis .summary conviction, and 
jurisdiction of Federal Court. 

Senator Connolly: What was the last item? 

The Chairman: Jurisdiction of Federal Court. Let us 
start with bid-rigging. · 

Mr. R. J. Cowling, Special Counsel to the Committee: I 
assume our· witnesses have read what the report says about 
that. It is on page 10. It is brief. The committee's recom­
mendation is quite simple. [t is based on the minister's 
proposed amendments tabled in December. It would simply 
eliminate the necessity of getting the advance acceptance 
of the person calling for the tenders-in effect, a joint 
venture type of bid. It seemed to the commUtee that the 
requirement to obtain this acceptance would be confusing 
and time-consuming. Have you any comment to make on 
that? 

Mr. Robert J. Bertrand, Assistant Deputy Minister 
e.nd Director of Investigation and Research, Bureau of 
Competition Policy, Department of Co"5U1l\er and Cor­
porate Affairs: I think it is a valid point and a valid 
observation which the committee has made. There might 
be some incidental effect that could be beneficial-

Senator Connolly: I am afraid we are not hearing you 
back here. What point are you discussing? 

Mr. Bertrand: Section 32.2, bid-rigging. The amendments 
which the minister proposed in December call for accept­
ance by the person calling the bid for a joint venture to be 
exempt, not to covered. Your committee has recommended 
that the acceptance requirement be dropped. 

I said it was a valid point, and we have outlined that the 
acceptance would only cause inconvenience. There are also 
other aspects. Acceptance could create difficultr, in .tb.!!t 
we are leaving it to the discretion of the person.calling the 
bid to say whether an activity is or is not an offence. 

Another aspect that. could be considered is that if some­
one, or two parties, agree among themselves in advance, 

they might at that point have committed an offence, 
although they rely on future acceptance, and there might 
be nothing they can do about it if it is not accepted 
afterwards. 

I undel"Stand this acceptance provision is causing con­
cern, and my minister has been reviewing the report of 
your committee. He has not yet reached a conclusion on 
whether or not to follow your recommendation. 

So far as I am concerned, personally, I would say that 
the acceptance requirement is not essential to the proper 
functioning of the section and it could probably be dropped 
without making that section less effective. 

Senator Connolly: Where is our recommendation on that 
point? 

Mr. Cowling: It appears at page 33:10 of the Interim 
Report, about the middle of the page in the left-hand 
column. 

The Chairman: As I understand what you have said, Mr. 
Bertrand, you ace satisfied that the amendment as pro­
posed is fair and does not take away from the purpose that 
the department was seeking in the original draft. 

Mr. Bertrand: That is correct, Mr. Chairman. 

The Chairman: The next item is due diligence. 

Mr. Cowling: I think we dealt with sport last time. 

Senator Molson: Somewhat, yes. 

The Chairman: Perhaps we should review the question 
of sport today for a few moments, or are you so satisfied 
with the result last night, Senator Molson, that you have 
nothing to add today? 

Senator Molson: I thought there was a certain amount 
of re8traint of trade between those two teams last night, 
Mr. Chairman. It went on a little too . long, but the end 
result, I thought, was acceptable. It was a result of free 
competition, I think. 

The Chairman: You think there was a good level of 
competition? · · 

Senator Molson: I thought there was a very good level of 
competition, Mc. Chairman. 

The Chairman: So, there is no assistance that you think 
could be given by any amendment to this bill that would 
.,,,..;-j to the level of competition? 

Senator Molson: Not this morning. 

The Chairman: Perhaps there is some in relation to the 
consumers, the persons who attend the games. 

35: 5 
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Senator Molson: Just as ·a matter of :interest, the 
announced attendance at last n~ght's game was 16,400, 
which is about 2,000 down for the Forum. It holds 18,500. 

Mr. Cowling: I might add that d~ing the debate on this 
clause in the Commons committee last night the debate 
was interrupted several times in order to announce the 
scores of the games that were played last evening. 

Senator Cook: [ thought perhaps the debate was inter­
rupted to announce the lack of a quorum. 

The Chairman: WelL that is a legitimate interest, a 
public interest. 

The next item is due diligence. The committee has dis­
cussed the question of due diligence at some length and 
has made some recommendations in th.at respect. I would 
invite you now, Mr. Bertrand, to comment on the proposals 
which the committee has made. 

Mr. Bertrand: The matter of due diligence in respect of 
an honest error was raised by a number of associations, Mr. 
Chairman. Taking as an· example the misleading advertis­
ing provisions, let us assume that an advertisement, 
because of a clerical error, is· misleading, and further 
assuming that the company responsible for that advertise­
men(exercised due diligence, and as a result of that adver~ 
tisement the consumer is misled and suffers a loss or 
damages there are two alternatives: we must decide wheth­
er the "damages" should be borne by the consumer, or by 
the company that put out the advertisement. The consum­
er, of course, had nothing to do with putting out the 
advertisement. Consumers are innocent parties. If we 

, choose the due diligence approach, we are saying that the 
consumer should. suffer the loss or damages; if we choose 
the strict liability provisions, we are saying that the com­
pany making the mistake should pay. 

Senator Connolly: Then you have a third case involving 
an intermediary between the consumer and the producer, 
such as the newspaper publishio.g the advertisement. We 
deal with this in our Interim Report. 

Mr. Bertrand: In the case of a newspaper, there is a 
defence under section 37.3, which appears on page 37 of the 
bill. 

Senator Connolly: In that case, then, we should have 
referred to section 37.3 of the bill in our Interim Report as 
it relates to newspaper publishers. At page 33:11 of the 
Interim Report, at the bottom of the left-hand column, we 
say: 

A newspaper publisher who published a misleading 
advertisement in good faith would also have a defence. 

Mr. Bertrand: Yes. The only thing we ask of the newspa­
per publisher is that he maintains on record the name and 
address of the other party and that he accepted _.t.'ie· 
representations for the advertisement in good faith. 

Senator Connolly: That is the defence we refer to at the 
bottom of page 33:11. 

The Chairman: Yes. 

Senator Cook: 1 am a little confused, Mr. Chairman. I 
can quite see that in the case of a mistake the consumer 
should be reimbursed. However, [ thought we were talking 
about an offence--

Mr. Bertrand: I am just laying the groi.lndwork. Let us 
assume that the consumer should be indemnified in some 
manner. That indemnification could be achieved in differ­
ent ways. The consumer could be given the right of action 
to recover damages or to have the contract rescinded. 
However, in most inStances the amount of damages suf-

, fered by each consumer might be very small. It might not 
be worth proceeding with an action for recovery. In such 
cases, could we not say that the state could recover for the 
benefit of the state and all consumers in Canada the 
damages suffered by a number of consumers, bearing in 
mind that the damages would be very minimal in respect 
of each individual consumer? If we follow that assumption, 
we are saying we should opt for the striCt liability provi­
sions, and the fine or penalty imposed by the court should, 
in some respect, be a measure and correspond to the collec­
tive damages suffered by consumers. That is one ground on 
which we could justify the strict liability approach. 

Senator Cook: It seems to me you have put forward an 
argument for the defence of due diligence. When there are 
only small damages suffered in each case, it is beyond me 
why somebody who has exercised due diligence, or can 
prove due diligence, should be fined. 

Mr. Bertrand: If the damages amount to $1 in each case 
and one million consumers are affected, are the damages 
still small? 

Senator Cook: There is still no·means rea. 

The Ch.airman: Mr. Bertrand, it seems to me that we are 
ranging pretty far afield, The whole question is the strict 
liability imposed by the provisiOns of the bill. I have read, 
as I am sure you and rµost members of the committee have, 
the working paper put out by the Law Reform Commission 
on the question of strict liability, and they have taken the 
pros and cons of both sides of this question, so we are not 
really getting into any new territory now. AU we are 
saying is that . a person who took reasonable care and 
applied himself with due diligence should be able to raise 
that as a defence. An employee may be the person who has 
violated some instruction and done the particular thing 
complained of, but then you charge the owner or the 
employer ot the company. If the employer establishes he 
has exercised reasonable care to avoid this kind of situa­
tion, why should he be guilty in any event and left without 
any basis on which he can present his case? The only basis 
he has left is to offer his explanation in mitigation of 
sentence, and yet you are deal!ng with a person who is 
innocent of the offence. With strict liability you make him 
liable, you make him guilty, and.he has no defence he can 
offer. 

Mr. G.D. Orr, Director, Services Branch, Bureau of 
Competition Policy, Department of Conswner and Cor­
porate Affairs: The Law Reform Commission stated 
explic~.hat it is directed to personal liability and not 

.:;:-;;t"µ<..a,te liability. This is explicitly stated. 

The Chairman: I know that the Law Reform Commis­
sion deals with the individual. There is still a volume to 
come on corporations, but there is no reason why we 
cannot anticipate that principle. 

Mr, Cowling: And, of course, individuals are liable under 
the Combines Investigation Act as well as corporations. 

Mr. Orr: But the major difficulty that arises with a large 
corporation is that it is quite capable of having a paper 
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system that wili reflect due diligence. At the same time, 
the performance will not match the paper system. 

Senator Molson: What does that mean, if I may ask? 
What is a papei;: system? 

Mr. Orr: You may issue instrtictions to all your 
employees, and they may even· have to sign a book that 
they have read all the rules, but at the saine time the 
performance, the delivery of what is promised in their 
advertisements, does not in fact take place. 

The Chairman: Mr. Orr, is this what you are saying? 
You are drawing a line between the individual and the 
corporation. Let us deal with it on that basis. Do I assume 
from what you have said that as far as the individual is 
concerned this doctrine of due diligence as a matter of 
defence is a proper thing to provide? · 

Mr. Orr: May· I put it another way? With a small, 
Individual enterprise, when a man does something in his 
atore it is he who does it. 

The Chairm.an: But if he is the one who does it, how can 
he raise a defence of due diligence? 

Mr. Orr: Quite. The proposed defence probably is not 
likely to do him very much good. 

The Chairm.an: No, but it may do a lot of people a lot of 
good if they apply themselves diligently to comply with 
the law and because, through no fault of their own, the 
event they are trying to guard against still happens and 
they are charged, but they have no defence even though 
they apply themselves. I am not trying to put you in a 
corner, Mr. Orr, but I want to know· where we start. You 
were the one who was attempting to differentiate between 
Individuals and corporations. 

Mr. Orr: I have raised the poini that there is a difficulty 
In the case of very large corporations. 

The Chairm.an: Let us take the individuals first. Do you 
not think the individual who can establish due diligence, 
that he acted with reasonable care, should not ·be subject to 
1trict liability, but sho.uld have the opportunity to defend 
himself? If he does riot ~ucceed he will be convicted. 

Mr. Orr: May I suggest that the defence for the individu­
al person who acts with due diligence is already there in 
the provision that says if his supplier gives him some false 
information it is the supplier who is subject to the penalty. 

The Chairm.an: I don't follow that, Mr. Orr. You will 
have to point out to me where that is; because it is a strict 
liability offence under Part V. 

Mr. Orr: True, but I believe it is in section 36(3) of the 
bill, the provision we were discussing last week. 

The Chairm.an: Section 36(3) deals with pyramid sell­
ing, does it not? 

Mr. Orr: This is subsection (3) on page 31. This protects 
the man who receives information from another person, 
and it is the other person who is deemed to h~Y~-'l1r~i!' the 
representation to the public. - --·· -~-----~ 

The Chairm.an: Which subsection do you say does that? 

Mr. Bertrand: Subsection (3) says: 

Every one who ... supplies to a ... retailer ... any 
material ... that contains a representation-

That is misleading representation-

-shall be deemed to have made that representation to 
the public. 

We are looking at the person who has supplied misleading 
material. 

The Chairm.an: But that does not cover the situation we 
are talking about. We are talking about the situation where 
an individual is operating a business, he has a staff, and 
the regula:tions and instructions and so on clearly show, as 
the witness can establish, that he has established due 
diligence and care. Notwithstanding that, somebody does 
something, makes a misrepresentation, or does some other 
thing in relation to the merchandise, which is an offence, 
but the owner, who may have had r:iothing to do with what 
has been done by the employee, is not able to raise that 
defence. 

Mr. Orr: I believe that in the case of an unincorporated 
firm we can proceed only against the person who. made the 
representation, unless we can show that he did it on the 
instructions of his employer. 

The Chairm.an: You know, Mr. Orr, [ have said this 
many times, but maybe [should repeat it again. I am not 
questioning what yoO.r practice may be. 

Mr. Orr: This is what we can do in court. 

The Chairm.an: As I have said to a lot of other people, if 
you can give me a guarantee that you will always be there 
and alwayi; in charge of the policy and the administration, 
that would be all right. 

Mr. Orr: I apologize, Mr. Chairman, I did not make 
myself clear. I do not believe we could show that· the 
person who is in charge of an unincorporated firm was 
guilty of the offence when it was not shown that he had 
directed the employee to make the representation. 

The Chairm.an: I can't follow you. I understand the 
words you say but I can't follow you. 

Senator Cook: It seems to me that there is a tendency 
more and more for the legislature to take things out of the 
hands of the judiciary. You have a- case where there is a 
judge appointed, he has heard all the evidence, but the 
legislature says, when an accused m:;m has the defence of 
due diligence, that the judge cannot consider it. Why? Why 
shouid not the legislature leave it to the judge, to 'the 
judiciary, to make a reasonable examination of the matter 
and say, "Yes, I do not think you have tric~ed me. I think 
in all the circumstances you have exercised due diligence"? 

The Chairm.an: That is right, ·Senator .Cook. I am not 
being too critical of the presentation you are making. You 
see, what is being assumed is that if you provide a defence 
of due diligence that is going to defeat the whol~ purpose 
of the act; everyone is going to be able to appear innocent 
and pure. Now, due diligence as a defence is not intended 
to do that. It is intended to distinguish between the person 
who is innocent and the person who is not. The defence of 
strict liability takes you to the case where, innocent or 
guilty, you are fined, you are convicted, you have no 
defence you can put for'Ward. 

Senator Cook: Due diligence does not protect the reck­
less man, the careless man, the indifferent man; he will not 
be acquitted under due diligence. 

The Chairm.an: No, but he should have the opportunity. 
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Senator Cook: Sure. 

Senator Everett: If there were no due diligence clause, 
what would happen in the case of, say, resale price mainte­
nance, in obtaining redress? 

Mr. Bertrand: Due diligence is not applicable to resale 
price maintenance. It applies just simply to misleading 
advertising. 

Senator Everett: I asked the question because in Ciur 
recommendation we think resale price maintenance should 
be taken out. Mr. Bertrand says that due diligence does not 
apply. 

Mr. Cowling: I think Mr. Bertrand was expressing his 
own view there. What he was saying was that if there is to 
be a defence of due diligence, then in his opinion it should 
be limited to the misleading advertising type of offence. 
The committee has suggested in its report that it should 
also apply to certain other sections, including the resale 
price maintenance, but obviously I would personally con­
cede that the misleading advertising provisions are the 
more important ones. 

Senator Everett: I would like to settle that. 

Mr. Bertrand: Once you prove or have a case on price 
maintenance, it is very difficult to see that due diligence 
was a defence. 

Sena.tor Everett That is the point I was making. It 
would be very difficult for a supplier to move to maintain 
prices and then, say, use the defence of due diligence. 

The Chairm.an: Then he could not succeed in his 
·defence. 

Senator Everett: I do not think he could, but it seems to 
me that that would be something to exclude from our 
recommendation. · 

The Chairm.an: Why? Even on the language you have 
used, you said it would be "difficuli." So what? There is 
the possibility that some person who is charged, even on 
price misrepresentation or price fixing, would have a 
defence that he had proceeded with reasonable care. 

Mr. Cowling: I think the reason it was suggested there, 
Senator Everett, was because there have been new amend­
ments to the resale price maintenance section-you can 
suggest a price, but you must make it clear in the adver­
tisement, or whatever, that it is only a suggested price, and 
so on-let us say, with that clarification. 

Senator Everett: That is advertising. 

Mr. Cowlinq: No. 

Mr. R. M. Davidson. Senior Deputy Director of Invest!• 
gation and Research; Bureau of Competition Policy, 
Department of Conswner and Corporate Affairs: Mr. 
Chairman, I think that in making that suggestion, if tho 
supplier. knows the law and he makes a suggestion as to 
the resale price to the customer, it is very difficult to see 
how he could-in fact, in my view, it is impossible to say 
that he could have exercised due diligence and not taken 
steps in that simple act to make it clear that it was only a 
suggested price. It does not demand any effort on his part, 
really, at all. If he makes the suggestion, he knows the law 
and he has to make clear the suggestion. 

Senator Connolly: How do you make it clear? We hear 
advertisements, we see advertisements. 

Senator Everett: Senator, we are dealing with a narrow 
part of the proposal at the moment-that is, resale price 
maintenance; because once you exclude the problem of 
resale price maintenance, then I think you are dealing for 
the most part with misleading advertising. 

Senator Connolly: What you want to do is exclude the 
advertising? 

Senator Everett: No. I can identify with the committee's 
recommendations on the due diligence matter in relation to 
everything but resale price maintenance. The resale price 
maintenance is the one that gives me trouble because 
under the other areas the injured consumer can proceed 
under the Sale of Goods Act, I suppose, or even under the 
common law, for redress. 

The Chairman: It may be you would like to rephrase the 
original statement that you made. What you said was that 
it would be "difficult" to apply due diligence as a defence 
in a case of resale price maintenance. That surely is not the 
test. The test is whether a defence of due diligence should 
be available or not. If the party will have difficulty in 
proving it, it is no reason why it should not be there. 
Somebody may be able to provide such a defence. [ do not 
think it is part of our job to speculate on all the possibili· 
ties or on the difficulties. Is it a reasonable thing that that 
provision should be made there? 

Senator Everett: Reading the section on resale price 
maintenance, I think it is not reasonable. 

The Chairm.an: That is your view. 

Senator Everett: That is ~y view. On the other areas, so 
far as I can tell, the defence of due diligence is reasonable. 
That is the only area in which I cannot see it applying. 

Mr. Cowlinq: It was represented to us by somebody who 
appeared before the committee-and in looking over the 
brief just now, they make a case for several or the other 
sections, but I notice that the brief seems to be a little bit 
silent on the resale price maintenance provisions, although Senator Everett: Is that resale price maintenance? 

_ .....Ju.l}~ir summary they suggest that it should apply. 
Mr. Cowling: That is in the resale price mailften~. ··· 

Mr. Davidson: There is a famous case in the United too. Let us say that that clarification, somehow, by an 
honest error, was omitted, then the accused could rely on States in which a judgment was given by Justice Learned 

Hand, which involved an aluminum company. He said in the due diligence defence in those circumstances. 

Senator Everett: Could we hear Mr. Bertrand on that 
point, Mr. Chairman? 

The Chairman: I thought we had, but I don't mind 
hearing him again. 

Senator Everett: Maybe it did not permeate my skull. 

the judgment that nob<>dy monopolizes by accident. It 
seems to me that that same opinion ought to apply here. 
Nobody price maintains by accident. It is very simple for 
the person, if he is suggesting a price, to say so. 

Mr. Cowlinq: I would not want to be sidetracked, 
though, on the resale price maintenance point, because I 
think it is very important in the other sections that we 
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were talking about, especially on misleading advertising. 
For example, if we could go back to Mr. Orr's example of 
the individually owned store, let us take the "sale above 
advertised price" section, for example, which is the new 
section 37.1. I am referring to page 50E of the blue book. 
Let us say an individual storeowner himself, not through a 
clerk or employee but himself, went around putting the 
price on certain kinds of goods with a rubber stamp whi~h 
had moveable rollers, and by a qiistake put the figure 30 
cents'on instead of 90 cents, for example. Surely the con­
sumer should not be entitled to take advantage of that. 
You were talking about the damage caused to the consum­
er. It seems to me that if there has been an honest error 
this simply should be pointed out to the consumer and he 
should not be entitled to take advantage. of it. 

For example, if. parties agree to something and then in 
the written contract a mistake occurs, you can have the 
contract performed. The mistake is not held against the 
party against whose interests the mistake has been made. I 
think the same thing should apply here. 

Senator Connolly: I am not clear on what Senator Ever­
ett is trying to get at. So far we have been talking about 
the defence of due diligence in cases where, through inad­
vertence, advertisements have in fact been misleading. We 
are talking about the case where there has been a mistake 
which results in a possible contract and, as Senator Everett 
suggested, there should be a defence of due diligence there. 
I think it would be helpful if Senator Everett could give us 
a concrete example of what he means in respect of price 
maintenance and the defence of due diligence. 

Senator Evere.tt: What I am referring 'to is the recom­
mendation of the committee that the defence of due dili­
gence be available in seven areas: promotional allowances; 
misleading· advertising; representations as. to reasonable 
tests; double ticketing; sale above advertised price; promo­
tional content; and resale price maintenance. Our recom­
mendation should exclude the defence of due diligence in 
the case of resale price maintenance, because it is difficult 
for a supplier-I might even go so far as to say impossible 
for a supplier-

The Chairman: Haven't you? 

Senator Everett: I haven't but I might amend it. If we 
are going to start splitting hairs then I would go so far as 
to say that it is impossible for a supplier to maintain retail 
prices and have available to him the defence of due 
diligence . 

That aside for the moment, when we move to the other 
six recommendations I am of the opinion that the defence 
of due diligence should be available for the reason that, if 
someone is offended or is damaged in these six areas, he 
does· have the redress in the civil courts. He can get a 
recision of the contract or he can get damages. I do not 
think in that case that it is good law to say that the defence 
of due diligence is not available. 

The. Chairman: Now that we have your point clearly 
stated, may I point out to you that we are not settling our 
final report now? This is an interim report. Therefore, 
what the committee may ultimately ~ up with is a 
matter for the committee"i.~-i:~~~,'ficnow·what your view 
is, but I should point out to you that the language of this 
particular section does not permit, as I read it, a mistake as 
a defence. What it says is this: 

-in the absence of any evidence that the person 
making the suggestion, in so doing, also made it clear 

29844-2 

to the person to whom the suggestion was made that 
he was under no obligation to accept the suggestion-

This is a particular defence by which he could escape a 
liability if this could be established. But suppose the expla­
nation the man has is· that it was an honest mistake. Why 
should he not have the opportunity of asserting that? 

Senator Cook: Perhaps the easy way to settle this would 
be if the minister would agree to use due diligence for the 
first six and we could give him the last one. 

Mr. John F. Lewis, CA., Advisor to the Committee: Mr. 
Chairman, in several of the representations to this commit­
tee a very important point was brought up in connection 
with imported articles in the various sections. The import­
er, according to the sections, is the man who is liable. It is 
not the manufacturer in the foreign country. Quite often 
the importer uses due diligence to ascertain that represen­
tations in warranties and so on are acceptable and reason­
able. Perhaps he even makes tests. If he takes reasonable 
steps to ensure that the representations are fair and 
acceptable and then at a later date finds that the represen­
tations were overstated and were wrong, nevertheless, he 
would be liable. 

Similarly, in connection with price maintenance, many 
of the imported articles contain advertising material, bro­
chure:>, which mention or suggest the retail price. You can 
see that regularly on television programs from the United 
States. The Canadian wholesaler might and would take 
reasonable steps to make sure that that was taken out or 
was changed or was overprinted. However, an employee 
might have been given instructions to do certain things. 

Senator Everett: That would not result in an offence. 
under the resale price maintenance sections. 

Mr. Lewis: I think the point that is being discussed is 
that he would not have the defence of due diligence in a 
case like that. If his employee did not expunge the suggest­
ed retail price on every piece of advertising material, it 
would be the employer who would be responsible. 

Senator Everett: The case you have given would never 
become a case. 

The Chairman: Why? 

Ssenator Everett: Because the section is not offended. 
Perhaps we could ask Mr. Bertrand to comment. 

Mr. Bertrand: The section would i;ay that if you have a 
suggested retail price there is nothing wrong with it. It 
starts to be wrong when you say to a person, "You either 
obey that suggested retail price or you are cut off". 

Mr. Davidson: In the case of important articles, if the 
inscription bears a price but does not say "suggested price 
only", all the importer has to do is send a letter to the 
retailer saying that this is simply a suggested price. He 
does not have to have his employees overprint the thing. 
He simply sends a letter to the custOmer saying that these 
goods can bear a marked price, but that it is a suggested 
price only. 

The Chairman: Mr. Davidson, if I were giving advice to 
people in those circumstances, I would advise them to 
overprint and not to take any chances. 

Mr. Davidson: That would do no harm, but it certainJy 
would not be required if you could prove that the letter 
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had been sent to the retailer saying, "It is a suggested price 
only". 

The Chairm.an: But some particular articles which have 
been advertised may have suggested prices on them when 
they are imported. Those suggested prices may be higher 
than the suggested prices at which they are being offered 
in Canada, or they may be lower. Now, inadvertently, or by 
mistake, some of these might get out to the trade without 
any correction being made. Do you suggest that in those 
circumstances there would not be any prosecution? 

Mr. Cowling: Let us suggest that the overprinter ran out 
of ink for a period while these things were being put 
through, and a few got out in that way. 

Mr. Davidson: 'If you are only talking about a suggested 
price, there is nothing wrong. 

Mr. Cowling: I am talking about the warning which he is 
obliged to put on the imported product. The imported 
product comes with a suggested retail price. Under the act, 
as amended, he is also obliged to point out clearly that that 
is only a suggested price, so that it might require some 
additional wording on the wrapper, or whatever. As I say, 
let us assume that the printing machine failed to print on a 
number of these things. Would that not be an honest 
mistake? 

Mr. Davidson: He only has to point out to the retailer 
that it is merely a suggested price only. It does not have to 
appear on the article. 

The Chairm.an: Supposing he honestly fails to catch the 
error in the facts as I stated them to you. It is all very well 
for you to say that all he has to do is send a letter, but 
supposing he does not catch the mistake. 

Mr. Davidson: The mist<j.ke does not matter. He does not 
offend the law. 

The Chairman: If the suggested r~tail price is either 
higher or lower, on the imported article, than the price at 
which that article is selling in Canada? 

Mr. Davidson: It does not matter. It is not the price at 
which the retailer is selling, necessarily. It is only a sug­
gested price. 

Senator Macnaughton: What happens in the case where 
the letters are not delivered? 

Senator Beaubien: That is every day now. 

Senator Macnaughton: He is automatically guilty. 

The Chairman: Well, I think we have Mr. Davidson's 
viewpoint, and also that of Mr. Orr, Mr. Bertrand, Senator 
Everett, Senator Connolly, Senat~.r Cook, Senator Mac­
naughton, our counseJ..i\':!9.:n-~;;--W:~#-'>'J:>ld talk a 
lot more, but we might not advance the situation any, 
because most individuals, even including myself, appear to 
have a firm view as to the need or the lack of it. I think we 
will have to let it stand at that, and when we finally get 
the bill and we are studying it in committee on second 
reading, we cai;i. review the situation at that time; but as of 
now I would say the various members of the committee 
that I have named, and the panel appearing before us, have 
expressed their viewpoints, and those who disagree have a 
right to disagree. 

Mr. Bertrand: Mr. Chairman, for the record, may we 
draw your attention to subsection (5) of section 38, in the 
bill, which says: 

(5) Subsections (3) and (4) do not apply to a price 
that is affixed or applied to a product or its package or 
container. 

With regard to the problem that you mentioned, namely, 
that the person making the suggestion must make it clear, 
that little part d.oes not apply, apd then you follow under 
the general rule. · 

Mr. Cowling: That still does not answer Senator Mac­
naughton's suggestion that the letter, or whatever it is, for 
example, got lost in the mail, or failed to be delivered. That 
may sound unimportan~. but it is really what we are 
talking about when we are dealing with the whole field of 
due diligence. We are talking about these seemingly little 
things which could cause a great liability. 

Mr. Bertrand: Senator Macnaughton's point is taken 
care of by the Post Office Act. which says that once a letter 
is mailed it is deemed to be received. 

Senator Macnaughton: But then you would come along 
and say that knowing that I faced this difficulty, during 
the midnight I burned the !)ii and prepared all these letters 
and put them in my files, and I have no receipt, I have 
nothing. It is a matter of my own good faith. I sent the 
letters out, and but it is a question of a strike at the post 
office. 

Mr. Bertrand: It is a question of evidence. Can you 
prove you mailed those letters? Your secretary can at least 
come over and say, "Yes, I mailed them". 

The Chairman: I would take a witness with me to the 
mail box. Would one witness be enough? Or would I have 
to take two. or three, or six to the mail box with me to 
show them what it was, ans let them read the letter, and 
then put it in the mail box, so as to establish what I did? 

Mr. Bertrand: Senator, you were a practising lawyer­
you still are--and you know the practice in law firms. 
Your secretary could be a very good witness, saying that 
the letter has been mailed. It is exactly the same. It is just 
a question of the credibility of the witness. 

Senator Molson: I can think of a lot of difficulties with 
regard to that, though, Mr. Chairman. Your secretary very 
often does not do all the mailing. In most big offices the 
mail is thrown in a basket, is picked up, goes to a mailing 
room, goes through a number of steps, and finally ends up 
in a bag, when it is taken and put out in the street, is 
picked up by the postal department, and in due course it 
disappears. However, there is nobody, as far as I am con­
cerned, in many cases, who can actually say that the letter 
was mailed. 

The Chairman: That is right. I .can speak for the prac­
tice in large offices. I know there is a mailing department. 
There are people there who are responsible for it. All the 
secretary has to do is to type the letter; the boss man then 
has to read it and sign it, or sometimes the secretary is 
authorized to sign it. It is then put into a certain place in 
the office, the mailing staff collect it, and it becomes 
completely impersonal after that. I see this in the building 
where we are located. I see ·men toting large canvas bags, 
dragging them along the floor somewhere, to the nearest 
post office. You are asking us to lean on a very weak reed 
when you say that the secretary can testify. I would ·say 
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that unless it is a very small office that is not the way it 
goes. 

I am wondering whether, even in your own division the 
secretary goes out and mails every letter. I am sure you 
have a mailing department and a mailing service. I know 
in a lot of government departments they do, because when 
you say to them, "Well, can you recover this letter which 
you have addressed to me, because I am here, and give it to 
me here?" the reply is, "Well, it is in the chain of the 
mailing service, and we cannot get it back. It has to go 
through." 

While I appreciate what you have said by way of expla­
nation, I do not think it adds anything to the situation. 

However, is there anything more on due diligence, Mr. 
Cowling? 

Mr. Cowling: I do not think so, Mr. Chairman. 

The Chairman: Well, there is certainly nothing more 
from Senator Everett, because he has agreed with the 
applicatjon of due diligence as an offence to all the other 
items we have listed. 

Senator Everett: That is correct. 

The Chairman: And that is a pretty high percentage of 
achievement. 

Mr. Cowling: I think t.he next item would be interim 
injunctions, because I believe we dealt with the resale 
price maintenance defences on the last day. 

The Chairman: Yes . 

Mr. Cowling: Interim injunctions are dealt with on page 
33:12 of the intei:im report. The thrust of the committee's 
recommendation is to retain interim injunctions, since 
they may be necessary in certain cases, but provide a 
liability on the Crown if it turns out that the interim 
injunction was not warranted, and caused somebody 
damage. That is the rule that would apply to an ordinary 
citizen who sought and obtained an interim injunction 
against somebody. I think the thrust of the committee's 
recommendation was that there was no reason for the same 
rule not to apply to the Crown. 

The Chairman: There is no reason why the Crown 
should not pay, just like anybody else. That is clause 29(1) 
of the bill, is it not? 

Mr. Bertrand: Page 11. 

Mr. Cowling: We have prepared a specific amendment 
with respect to that point, which is in the bundle of 
amendments which was distributed last day. 

Senator Connolly: It was in that bundle? 

Mr. Cowling: That is right, senator. Unfortunately, the 
pages of that bundle are not numbered, but it is the fourth 
page from the end. It simply reads as follows: 

The Crown is liable for the damage caused to any 
person by the issue of an injunction under subsection 
( 1) _ U!!Jess such person is convicted or condemned, as 

~'""""""""'~~&3e m-~ant to the proceedings referred 
to in subsection (6). 

Senator Connolly: That is the drift of the recommenda­
tion in the report. 

The Chairman: What is your comment, Mr. Bertrand? 

Mr. Bertrand: You must realize that in some circum­
stances it might be desirable to have an interim injunction 
in order to prevent the commission of an act, or an offence 
if the offence were committed under that act, which would 
cause such an injury that no adequate remedy under any 
section of the act could be provided. With respect to the 
need for the interim injunction, you must realize that 
when an application is about-

The Chairman: I do not wish to interrupt you, but we 
are not discussing the need for an interim injunction. 

Mr. Cowling: We have acknowledged that. 

, The Chairman: We have acknowledged that, but we are 
discussing the question of the failure of the ground or 
basis for the application for an interim injunction in the 
subsequent proceedings, as a consequence of which the 
person against whom the interim injunction was obtained 
was damaged. -To the extent he can prove that damage, he 
should have a right to recourse. I know that in an individu­
al case that right is available. 

Mr. Bertrand: Yes. In my opinion that would be a prece­
dent in terms of the liability of the Crown in such respect. 

Mr. Cowling: That is why we provide a specific amend­
ment, because 'in mj opinion at any rate it would not .fall 

. under the Crown Liability Act. Therefore it would require 
a special provision. However, it seemed to me that it was 
an eminently fair provision. The suggestion would not 
interfere in any way with the administration of the act. It 
is simply giving someone who has been wronged by the use 
of an interim injunction a recourse. 

Senator Cook: Would they have the defence of due 
diligence? 

The Chairman: Do you mean, would the Crown have 
that defence? 

Senator Connolly: I would give the Crown the due 
dili~ence defence, sure. 

Mr. Bertrand: May we ask the counsel for the committee 
if there is not a possibility under the ordinary rules of 
procedure in the Federal Court Act that the court can 
make it a condition of granting the injunction that the 
Crown take responsibility for any damage suffered? Would 
it not be within the power of the court under that.act? 

Mr. Cowling: That would mean that a representative of 
the Crown would have to enter into an undertaking in· 
favour of the respondent in the injunction proceedings. I 
wonder whether a representative of the Crown can do so 
without specific statutory authorization? I do not know 
that the court could authorize him to do so. 

Mr. Bertrand: No, but could the court not make it a 
condition, saying it will grant the injunction, but on cer­
tain conditions? 

Mr. Cowling: We are still faced with the question of 
Crown liability and in view of the principle that the 
Sovereign can do no wrong I would have grave doubts that 
a court without any statutory authorization could do any­
thing of that nature. 

Mr. Bertrand: Could the court not also make a conditiOn 
of appeal? 

Senator Cook: You are not imposing responsibility on 
the Crown. 
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The Chairman: We have the provisions of the Cl."own 
Liability Act now. The manner in which to .make sure that 
this provision would be legally effective, that is Crown 
liability in this case, is to deal with it by statute. 

Senator Cook: To remove any possible doubt. 

The Chairman: Yes. Is there anything more, Mr. 
Bertrand? 

Mr. Bertrand: This is a constitutional question and I am 
not really familiar with the relationship betw~n the 
Senate and the House of Commons in terms of any com­
mitment on the fund and to what extent that amendment 
would be-

The Chairman: Do you mean as to whether the Senate 
has constitutional authority to do this? 

Mr. Bertrand: It is just for my own information, Mr. 
Chairman. · 

Senator Cook: That does not impose payment of money, 
except if the Crown assumes the responsibility. 

The Chairman: No, the House of Commons does not 
have to accept it. There is a certaiq peril in that, of course. 
If we insist and they do not wish to accept it, where do we 
end up? 

Mr. Cowllng: Almost eny legislation involves the expen­
diture of money by the Crown. 

Senator Cook: You are thinking of our right to impose 
an obligation on the Crown to expend money? 

Mr. Bertrand: Yes. 

Senator Cook: It only has to expend money if it has done 
wrong. 

The Chairman: Why should i.t not? 

Mr. Cowling: It is an interesting diversion, anyway. 

The Chairman: It is interesting to .speculate, but there 
are a number of answers. One is that we believe we have 
the authority and, at least, we are in as good a position as 
is the House of Commons to decide whether we are right or 
wrong. The courts might be the ultimate place of decision, 
but it does seem to be a matter that 5hould be decided ty 
the authorities rather than going to the Supreme Court of 
Canada on a reference. 

Mr. Cowling: Perhaps, as Prince Charles is in the city 
today, we might ask him whether he would agree to accept 
this responsibility on behalf of the Crown! 

Senator Macnaughton: He would certainly agree with 
us, because he is a member of the House of Lords. 

Mr. Bertrand: In my opinion, your suggestion th~t the 
Crown should be liable for damage merits an in-depth 
study. 

c-~~:,:._ --~ 
The Chairman: It certainly merits 

consideration. 
very serious 

Mr. Bertrand: [ would also suggest that in that case not 
only the Combines Investigation Act would have to be 
considered but all other legislation, in order to ensure some 
form of uniformity and to establi5h whether it would be 
government policy to maintain that uniformity throughout 
and not make an exception with respect to the combines 
legislation. 

Senator Cook: We must start somewhere, so let us start 
with this legislation. 

The Chairman: The courts have broken out in that 
direction and, while at a higher level the cause of action 
has not been maintained, as the court broke out in a 
direction of this type, ultimately the point will be success­
fully made. It has been done under the Income Tax Act on 
special investigations and, while in the particular case I 
believe the Court of Appeal in British Columbia set aside 
the judgment of the trial court, there is some very perti­
nent comment in the judgments which would be well 
worth while reading in the area of what would be tan­
tamount to an abuse of the special autlrority given. Here 
we say there are perfectly proper cases in which interim 
injunctions are justified if the Crown subsequently suc­
ceeds in proving the allegations. However, if allegations 
are made by the Crown and in that sense are not supported 
in the subsequent trial they were not entitled to the 
interim injunction. We say they can have that authority, 
but on term5 similar to those set for an individual in any 
proceedings who applies for an interlocutory injunction. If 
he does not succeed, he has exposed himself to damages 
that the other party may have suffered. 

Senator Cook: And so he should if the other party 
suffered damages; why should it not recover? 

Senator Connolly: Except that it is against the Crown. 
It has to be provided. The general rule is that the Crown is 
not responsible. Mr. Bertrand, you must have had some 
specific cases in mind when you drafted this section. What 
kind of situation did you envisage when you provided that 
the Crown could seek an interim injunction as outlined 
here? 

Mr. Bertrand: It was mainly a merger prov1s10n, a 
merger between two corporations-where injury to compe­
tition might cause difficulty once a merger is 
consummated. 

Senator Connolly: Perhaps it is invidious to use exam­
ples, but there is the present situation, which everyone 
knows, concerning the proposed take-over by Power Cor­
poration of Argus. That is the kind of situation where a 
provision like this might be·invoked. 

The Chairman: There might be a case where a merger, if 
carried through, would lead to a monopoly. 

Mr. Bertrand: Even less than a monopoly. There could 
be injury to competition. 

The Chairman: Yes. That should be the basis. After the 
thing has been done, it would be too late. There have been 
cases where an application has been made for an injunc­
tion to stay proceedings until the question had been deter­
mined. We are not questioning the right to apply for an 
interim injunction. The Crown has to use its own judg­
ment on that. But if it does not succeed in proving the 
circumstances on which it based its application, we say it 
should be accountable for the damages resulting, the same 
as an individual might be. 

Mr. Cowling: There might be no damages, but if there 
were it should be accountable. 

Senator Macnaughton: Could I make a suggestion that 
a copy of the judges' remarks in that B.C. case be circulat­
ed to the members here? [t is extremely interesting. It 
involves a political and legal principle. 
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The Chairman: I think that is an excellent idea. I have 
had occasion recently to read those judgments. They are 
quite a commentary on the viewpoint of the judges in 
relation to this very aspect which we are now discussing. 

Senator Macnaughton: We might even send copies to 
our witness. 

The Chairman: We might even send a copy to Mr. 
Davidson. We would not like him to feel neglected. 

Mr. Davidson: Mr. Chairman, there is one other major 
area where consideration should be given to the use of an 
interim injunction. That is the area of predatory practices, 
where, is some circumstances at least, unless you have 
some means to hold the status quo, the complainant may be 
dead before any remedy is available. If, for example, a 
powerful company sells at a very low price in only one area 
where it has a small rival-it discriminates, in other words, 
geographically and sells only in that one area-by the time 
the ordinary inquiry and court proceedings were complet­
ed-

Senator Connolly: On the injunction? 

Mr. Davidson: No; in the ordinary way-the affected 
small company might be out of business. 

The Chairman: Mr. Davidson, without intending to be 
overly facetious, far most people, if they had any guaran­
te.es in relation to what you said, by the Crown getting an 
interim injunction, their life would be extended. I am sure 
there are a lot of people who would be prompted, with an 
assurance of that kind of guarantee, to apply for an interim 
injuncti-0n. I think we have taken this one as far as we can 
go. Mr. Bertrand sees some va~_ue and merit, but he does 
not say, "Yes, we buy this particular phrasing." He feels 
rather that the court should attach a condition. Frankly, as 
a lawyer, I see difficulty in a court attaching a condition of 
liability that the Crown be subject to paying damages. In 
the face of the Crown Liability Act, even though you wrote 
that provision, did your' idea go so far as to say we should 
write into this bill a provision that the judge, on issuing an 
interim injunction at the instance of the Crown, must 
provide as a condition that the Crown accepts responsibili­
ty for damages if it fails to make a case? That is merely 
saying in a little different way what we have said. 

Mr. Bertrand: l would rather, as an alternative, consider 
your suggestion that the court may impose a condition. Not 
that it must. 

The Chairman: Where would you put it-in this bill? 

Mr. Bertrand: I think it could be subject to further 
study. My first impression would be that it could be put in 
that section. 

The Chairman: You cannot make it effective unless you 
make some statutory pc-ovision. 

Mr. Bertrand: That would have to be considered. Unless 
you assure me that it is essential, that due to the Crown's 
Liability Act, the court cannot impose that condition.on its 
own, as a result of the Federal Court Act, l would have to 
-!'2'-iur~~-,"F'~~Y;h on this. 

The Chairman: Well, we know your views. What is the 
next item? 

Mr. Cowling: The next item is the indictment versus 
summary conviction question. 

The Chairman: You have read that, Mr. Bertrand? 

Mr. Bertrand: Yes. 

The Chairrn.a.n: It seems to make sense to me. Very 
often the Crown proceeds by way of indictment because 
the investigations have taken a length of time and the 
period limited in the Criminal Code for summary proce­
dure has run out. We say there should be no limitation. 

, There is no limitation on the time when you can prefer an 
indictment, and there should not be any limitation on the 
time, notwithstanding the Criminal Code, when you can 
proceed summarily. 

Mr. Bertrand: I think so, except that you might find that 
a segment of the economy, a member of the public, might 
object to have the period extended over six months. 

Mr. Cowling: I think I know what Mr. Bertrand is 
getting at. He is quite right. In the suggested statutory 
amendment which we provided, there should be added that 
it would not apply-

Senator Connolly: Where do you want to add that? 

Mr. Cowling: Right at the end of the amendment to 
subsection 5. By new subsection 5 there would be a provi­
sion saying that the' section of the Criminal Code, which 
says that summary conviction matters must be commenced 
within six months, does not apply to proceedings in respect 
of any offence that is declared by this act to be punishable 
on summary conviction. 

What Mr. Bertrand is getting at is that there are certain 
offences under the Combines Act which are punishable 
only on summary conviction, and the proposed amendment 
would not apply to this. The intention was to make it apply 
to those offences where there was an alternative of indict­

. ment or summary conviction. Is that the point that you are 
getting at, Mr. Bertrand? 

Mr. Bertrand: Yes. 

The Chairman: It would only be applicable to the provi­
sions of this bill. 

Mr. Cowling: That is correct. 

The Chai.rm.an: And would, deal only with situations 
where there would be an alternative of indictment or 
summary proceedings under this bill. 

Mr. Berb:-and: You say in your report that the degree of 
punishment does not accord, practically speaking, as a 
choice, in the determination of the penalty-

Mr. Cowling: That is another point. 

Mr. Bertrand: -and, as such, it does not make any 
difference. The only difference is the procedure in court. 

Mr. Cowling: I think you are right. I have searched 
through the offences under the act, and I do not believe 
that there is provision for a longer prison term than five 
years. Am I right in that? 

Senator Connolly: That is in respect of an indictable 
offence. 

Mr. Cowling: Yes. Therefore, the Criminal Code provi­
sion which says that unless there is a mandatory prison 
sentence of at least five years-I have forgotten exactly 
what it is-the judge has the discretion to impose a lighter 
sentence, even a fine rather than imprisonment, notwith-
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standing that the Combines Investigation Act says, that 
the individual is liable to two years' imprisonmept. 

It may be that the necessity of this kind of amendment is 
not so serious, but we perhaps have to look forward to the 
day when the act may be amended to increase the penal­
ties. One can conceive of an amending bill coming along to 
increase the prison term from two years to five years. 

- Mr. Bertrand: The discretion will still lie with the court 
to impose a lesser sentence, unless there is a minimum 
penalty provided. 

Mr. Cowling: That is what I mean. 

The Chairman: We can achieve that at this stage. We 
can provide that the suggestion we are making would only 
be in cases where there are alternative procedures. In other 
words, if it is by indictment or by way of summary convic­
tion, the punishments can be stipulated accordingly. An 
indictable proceeding is a more serious one and is supposed 
to be used in respect of more serious offences. 

Mr. Cowling: Notwithstanding the fact that a judge 
might have the right under the Criminal Code to impose a 
less severe penalty, when a case comes before the court and 
is_ proceeded wit:h by way of indictment rather than sum­
mary conviction, there is an entirely different atmosphere 
that pervades the entire trial, and it might be that the 
judge would feel that because the Crown had elected to 
proceed by way of indictment rather than summary con­
viction, that he ought not to use his discretion to impose a 
lesser penalty. I think Mr. Bertrand would agree with that. 

Senator Connolly: You are saying that if the Crown 
decides to proceed by way of indictment, the judge is more 
or less constrained, in a general way, to impose the higher 
penalty. 

Mr. Cowling: Not constrained in the legal sense. 

Senator Connolly: I realize that, but the atmosphere is 
such that he is pushed in that direction. The whole affair _is 
given the appearance of being much more serious than if it 
were proceeded with by way of summary conviction. 

Mr. Cowling: That is what I understand from my friends 
who practice criminal law. 

Senator Connolly: I think we have always understood 
that to be the case. 

The Chairman: We have thrashed out the pros and cons 
of that particular item. The next item is the jurisdiction of 
the Federal Court, which is dealt with in section 46 of the 
bill. -

Mr. Cowling: I do not know whether Mr. Bertrand wants 
us to lead off on this particular item. It is a fairly straight­
forward point. It is either acceptable or not acceptable. The 
point has been made quite strongly in practically all the 
briefs that have.~::-<"""~ to this committee that an 
accused should retain the right to be tried in the ordinary 
criminal courts. The Federal Court of Canada, of course, is 
not an ordinary criminal court. As the act presently stands, 
it makes the jurisdiction of the Federal Court conditional 
upon the consent of the accused. That may have been for 
constitutional reasons. However, for some reason Bill C-2 
would remove the necessity of obtaining the consent of the 
accused and simply leave it open to the Attorney General 
to proceed in the Federal Court without the necessity of 
obtaining the consent of the accused. 

The thrust of our recommendation is, in effect, to put it; 
back the way it is in th¢ act as it.stands now. ' 

• 'I 

Senator Connolly: I am wondering whether the purpoS~l 
of drafting it in this way was, in effect, to get trials under' 
this act away from the provincial court system and -into the 
Federal Court because it is a specialized field and because' 
the provincial court system is crowded with matters that 

• do not involve a specialty of this kind. 

The Chairman: All proceedings under this branch of the 
law up to now, Senator Connolly, have- taken place in the 
provincial courts. 

Senator Connolly: That is true, but what I am asking, 
Mr. Chairman, is whether or not this is an attempt to get 
them out of the provincial courts and into the Federal 
Court and making the judges of the Federal Court more 
expert in this field than might normally be the case in the 
provincial court system. 

The Chairman: I do not think that is a very sound 
principle for moving these cases from the provincial courts 
to the Federal Court. 

Senator Connolly: I am not enunciating it as such, Mr. 
Chairman. I am simply asking whether this was the rea­
soning behind it. 

Mr. Bertrand: That is the main aspect of the proposal, 
Senator Connolly. The number of cases proceeded with 
under the Combines Investigation Act is, of course, 
dependent upon the number of offences which we can 
investigate and prepare for court. We have a relatively 
small staff, so the number of cases proceeded with every 
year is not very large. We feel that if those trials were 
concentrated in the hands of the Federal Court, the judges 
of that court would soon develop an expertise that would 
be unmatched in Canada, and one that would take years 
and years· to build up in other court systems in Canada. 

The only comment I can make about your committee's 
objection in respect of the well established rule as to 
burden of proof. and other matters which distinguish 
criminaftrials from civil trials, is that those rules are not 
difficult to comprehend, bearing- in mind the calibre of 
judges we have in the Federal Court of Canada. They are 
no more difficult to understand by Federal Cour-t judges 
than they are by provincial court judges. 

The Chainnan: Mr. Bertrand, throughout the years the 
direction of the criminal work has been in the provincial 
courts, and they have inherited in the procedures of the 
provincial court system quite a know-how. Even new 
judges seem to pick up that know-how very quickly. What 
you are proposing is to embark on an education program in 
another•court, the very name of which indicates it succeed­
ed the Exchequer Court and was designed to deal with 
federal matters. 

I am not prepared teeffn'a~roi'i1m:ent as to the consti­
tutionality of giving the administr-ation of the criminal law 
to the Federal Court. Whether that would, in effect, set up 
a court for the administration of the criminal law, I do not 
know. It seems to me that the provincial courts are the 
logical courts to handle these offences, and have been so 
recognized. 

Why the sudden change? The only explanation we are 
given is, "Well, to educate another body of judges." I am 
sure the time of the Federal Court could be better spent on 
matters properly within its jurisdiction than in being edu-
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cated in the processes of criminal law, especially when we 
have a court available that has been made use of for many,· 
many years and is the basic court for the administration of 
the criminal law. 

Mr. Bertrand: May .I suggest, Mr. Chairman-and per­
haps your experience will confirm this-that cases under 
~he Combines Investigation Act are complex, lengthy, and 
require not only an understanding and deep knowledge of 

;,_.ci:iminal law and the rules of evidence, but also a compre­
'hensive understanding of the basic economics underlying 
each case. In proving a market to the court, it is not only a 
question of the burden of proof, but also a question of 
understanding the economics behind it and to be able to 
really appreciate the testimony of expert witnesses in the 
field. He should be able to understand and really appreci­
•te an expert witness, on the basis of economic theory and 
analysis put forward of a certain definition of a market. 
Looking at past experience it will be found that provincial 
court judges may only once in their lifetime, maybe never, 
have to consider a case under the Combines Investigation 
Act. They very seldom would have to deal with that. I 
1uggest there is a difference between a combines case and 
a merger case, and even the sophisticated combination 
cases that are developing. 

The Chairman: Are you suggesting that the Federal 
Court is a better court, even though it has had no experi­
ence in the field, than the provincial courts which have 
had experience? 

Mr. Bertrand: I am not saying it is a better court. 

The Chairman: Is that not the only basis on which we 
should consider making a change? 

Mr. Bertrand: I am saying that it would be as good a 
court, and that is what this bill provides. The attorney 
could come before the Federal Court and before a provin­
cial court; it is a concurrent jurisdiction. 

The Chairman: What you are saying is that the untested 
quality of the Federal Court is at least as good as the tested 
quality of the previncial court. 

Mr. Bertrand: When you say it is untested, may I draw 
your attention to the fact that. there have been cases under 
the Combines Investigation Act in the Federal Court, and 
from an analysis of those cases and the judgments it can be 
said tha.t its decisions are as good as those of the provincial · 
court. 

Senator Flynn: I feel I must come to the rescue of the 
witness. I think what he is saying is that the experience of 
the provincial court is so diluted that it amounts to noth­
ing, and what he wants is to have a court that will have 
only a certain number of judges, who will have more 
experience after a few years. I think there is an argument 
there. I am not discussing the constitutionality. 

The Chairman: Or the merit. 

Senator Flynn: Or the merit. I think there is a good 
point in the perspective the witness has been using. Dilut­

The Chairm.ap.: Mr. Bertrand understands that. I think 
we have gone as far as we can on this item. 

Senator Buckwold: I have one question before we pass 
from that. Mr. Bertrand, why did you indicate that an 
individual had a right of choice but no one else had? What 
was the rationale behind that, following your previous 
argument? 

Mr. Bertrand: I think in the case of an individual you 
would find that under the act it could be the misleading 
advertising provision and so on, where tliey are more 
likely to be individuals. 

Senator Bu<::kwold: I agree, but there are cases in which 
large businesses could possibly be involved. 

Mr. Bertrand: I think in the case of an individual there 
is a jury choice; in the case of a corporation you do not 
have that choice. 

Senator Buckwold: I am trying to relate that to your 
argument on the. "superiority" of the Federal Court. 

Mr. Bertrand: I did not say "superiority." I say it is at 
least concurrent_ 

Senator Buckwold: You still have not answered my 
question. I gather that the individual has this jury right 
and a corporation does not. However, I am still trying to 
reconcile that with your previous statements, and I find it 
difficult. 

Senator Cook: I understand you mean an individual can 
have a jury, but you cannot have that in the Federal Court_ 

Mr. Cowling: Perhaps I should have made this clear in 
my opening remarks. Even under the 'bill the individual 
retains the right; or should we say that consent still has to 
be obtained from an individual to proceed in the Federal 
Court. 

Senator Connolly: But you cannot have a jury in the 
Federal Court. 

Mr. Cowling: No. 

Mr. Bertrand: If you relate the Federal Court to my 
previous argument in respect of corporations, our experi­
ence, and what would be anticipated, is that important and 
large cases, under mainly the combines merger provisions, 
wquld involve corporations. 

The Chairm.an: Perhaps we should reserve our look at 
this and our consideration of it until such time as you 
enlarge the scope of this bill when you are dealing with 
monopolies and mergers. 

Mr. Bei;trand: We are dealing with it now, Mr. Chair­
man. Phase 2 will provide for that. 

The Chairmap.: I am talking about phase 2, which has 
been mentioned quite often but which we have not seen. 

Mr. Bertrand: You will presumably see it in time. 

Senator Cook: It is going to be worse than phase L 

~en, let us say, 350 judges all across Canada, what·=---~an: Maybe that will be the time to consider 
:- does it amount to? - fully what the course should be. However, if there is no 

The Chairman: What you are saying is that my question 
was a loaded question. 

Senator f'lynn: Possibly. 

further comment we will pass to the next item, which is 
the reviewable practices_ 

Senator Alan A. Macnaughton (Acting Chairman) in 
the Chair_ 
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Senator Connolly: Are we now having distributed to us 
amendments under the heading "Practices Reviewable by 
the Commission"? 

Mr. Cowling: That is correct. These are speeific drafting 
amendments that have been prepared. They are only sug­
gested drafts. 

Senator Connolly: This is reflected in the report on: page 
33.8 and so on? 

Mr. Cowling: That is right. 

The Acting Chairman: Have you something to say ·with 
regard to each one, Mr. Cowling? 

Mr. Cowling: Looking at the specific amendments,. the 
first one that you see, because it is an amendment that 
must be made to the definition section of the act in clause 1 
of the bill, has to do with the definition of "product." 
Amongst the amendments tabled by the minister in 
December was a suggested amendmer;i.t here. This goes 
back to the much discussed question of whether a brand 
name can be considered a product for the purposes, for 
example, of the rnfusal to deal provisions; in other words, 
whether a retailer's or somebody else's failure to get a 
supply of a specific brand name should give jurisdiction to 
the commission. The minister clarified that in: his amend­
ment by saying that it would only be where that particular 
brand name was so dominant in the field that the man 
could not carry on his business in that line of product. The 
principal difficulty the committee had with the minister's 
amendment was with the phrase "in that line of products," 
because section 31.2 talks about the effeet on his business 
as a whole, so it seems. The minister's refinement of that 
would be to take it down to some part of his business; for 
example, the toothpaste shelf in a drug store as oppcised to 
the effect failure to get a certiiin brand of toothpaste would 
have on his operations as a whole. 

Mr. Davidson: I think it is important to keep in mind 
with respect to the refusal to deal provision that there are 
really four gateways or four tests .that a comelainant 
would have to satisfy before there was any possibility of a 
remedy. The first is that he has to be substantially affected 
in his business, so that rules out this· issue about the 
toothpaste, because nobody is really selling mostly tooth­
paste. He has to meet, first, the test of being subs.tantially 
affected in his business. Secondly, it must be proved that 
the reason he is unable to get supplies is because of insuffi­
cient competition among suppliers of the product in the 
market. Thirdly, that he is willing and able to meet the 
usual trade terms. And, fourthly, that the product is in 
ample supply. In order to meet all those conditions, he has 
quite a burden. 

Senator Everett: I think the fourth is ample supplies of 
product. I think you mentioned ample supplies twice. 

Mr. Davidson: The first is that he is substantially affect­
ed in his ~U§i.!M!~~~~ second, that the reason he cannot 
obtain--sup.plieS. "is insufficient competition; the third, that 
he is willing and able to meet the trade terms; and the 
fourth is that there is ample supply. 

Mr. Cowling: May I interrupt there, Mr. Davidson? On 
the first point, whether it is his business as a whole that 
must be affected or whether it is just the toothpaste shelf, 
I would have agreed with you except that the minister's 
proposed amendment reads as follows, in part, that he has 
affected "the ability of a person to carry on business in 

that class of articles", and that'seemed to me to be cutting 
down quite substantially the provision in section 31.2. 

Senator Everett: ls that 31.2(2) that you just read? 

Senatoi- Connolly: No, it is an amendment to it. 

Mr. Cowling: That is correct, that is the minister's pro­
posed new 31.2(2). 

Senator Connolly: Is it too long to read that whole 
amendment, because we do not have it in our text? 

Senator Salter A. Hayden (Chairman) in the Chair. 

Mr. Cowling: It reads as follows: 
For the purposes of this section an article is not a 
separate product in a market only because it is dif­
ferentiated from other articles in its class by a trade­
mark, proprietary name or the like, unless the article 
so differentiated occupies such a dominant position in 
that market as to substantially affect the ability of a 
person to carry on business in that class of articles 
unless he has access to the article so differentiated. 

My point is that the words "in that class of articles" 
seem to me to be inconsistent with the words "a person is 
substantially affected in his business" which one fin~s in 
what would now become paragraph 31.2(1) (a). 

Mr. Davidson: There are two questions there. One is the 
definition of the product, whether it is sufficiently impor­
tant as to substantially affect the ability of a person to 
carry on business in that class of articles. Is the product. we 
are talking about sufficiently important to affect his busi­
ness, his ability to carry on in that class of articles? The 
second question is: Is that class of article so important to 
his business that, if he is not able to supply that class of 
product, then he is substantially affected in his business? 
Subsection (2) there is just a definition of the product, but 
he still has to meet the test of being substantially affected 
in his business. 

The Chairman: We have spent a lot of time on this, Mr. 
Davidson, in considering it. There is a preliminary ques­
tion that I left at the close of the last day's meeting for Mr. 
Bertrand to deal with,- hut we will come to that in a 
minute. 

It seems to me that you have got two situations under 
section 31.2(a). 

Where on application by the Director, the Commission 
finds that 

(a) a person is adversely affected in his business. 

That is one situation. I can understand it. 

Or is precluded from carrying on ·business. 

That is not "his business" but "business," any business 
that he might want to go into, 

due to hi~.;~,~btain adequate supplies of a 
· product anywhere in a market on the usual trade 
terms. 

So we just concentrated on that one paragraph. You are 
dealing with two situations. One is a situation where a 
man is engaged in business, carrying on business, and 
there are some supplies he feels he needs for his business. 
That brings me to the point that Senator Buckwald raised 
right at the beginning of our hearings-that is, a man may 
be in the camera business and the class of article that he 
does not carry may be a Kodak. He goes out and tries to 
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buy Kodak cameras and he cannot buy othem. Then he 
complains to the dfrector and says he is adversely affected 
In his business. But what was "his business"? Was his 
business cameras? His business is not selling Kodak cam­
eras, which is a specialty al'."ticle-and it is not even called 
a camera; it is called a Kodak. 

You recall, Senato!'." Buckwald, you wel'."e the one who 
raised this point. Now, are we dealing with generic .terms 
ot what are we dealing with? Certainly, it is not clear. 
What we are trying to do is to make it clear. 

Mr. Davidson: Mr. Chafrman, that is the intention of 
that subsection (2). It is intended to encompass not just 
the situation of Kodak cameras, because thel'."e are a lot of 
competing camel'."as, and you can carry on a photographic 
business without Kodak camerns. 

The Chairman: Certainly. 

Mr. Davidson: But it is almost certainly impossible to 
carry on a photographic business without Kodak colour 
film, because Kodak colour film is overwhelmingly domi­
nant. It is true that you can get something-I think, to use 
the expression which was proposed in one amendment­
"functionally competitive." You could get llford film, 
Uford colour film, but nobody buys Ilford colour film. 

Mr. Cowling: It might be just as good. 

Mr. Davidson: It might be. 

Mr. Cowling: It might help the competition if the camera 
&tore had to buy Ilford. 

Mr. Davidson: The camera store would not survive if it 
could not supply Kodak colour film, because the Canadian 
market demands something like that. 

Mr. Cowling: But isn't it suggesting that Kodak will 
become bigger and bigger until it finally ends up as the 
only film supplier in the country? That is exactly what this 
bill is trying to avoid. · 

Mr. Davidson: It seems to me that there is a· logical gap 
there. All this bill is doing is saying that if a man who has 
all the qualifications needs a particular product to survive 
in his business and if the reason he cannot get it is the lack 
of competition among suppliers, then there is a possible 
remedy for him in this legislation. It does not say that he 
cannot handle llford film or Fuji film. The point is that 
unless he can get Kodak colour film he cannot really be in 
the photographic business. 

Senator .Buckwold: To carry the point further, really 
what you are doing is creating Kodak as the monopoly 
mm. There are companies who buy Agfa film because they 
cannot get Kodak and, therefore, Agfa is doing business. 
But you may rest.assured that if those companies could get 
Kodak-because Kodak does not sell to their distributors­
they could saturate the market, and therefore you are 
going to kill the competition and that is the very point that 
is being raised. 

Senator Buckwold: But Kodak is the key. The others are 
there perhaps for esoteric reasons or personal preferences, 
but the film which people want is Kodak. 

Mr. Davidson: With respect to the theory that you get 
more competition by denying remedies to people who 
cannot silrvive without Kodak, you are not going to get 
more competition if the guy cannot really survive. He is 
just not going to be available to distribute Agfa film. 

Senator Buckwold: You are not talking about survival. 
You are talking about "substantially affected." 

Mr. Cowling: In that class of articles. 

Mr. Davidson: Well, retailers really cannot survive with­
out Kodak colour film. Distributors could probably do so . 

Senator Buckwold: WelL there is no retailer who would 
not be able to get Kodak film. Retailers can find it. It is the 
distributors who have the problem. It is the distributor 
who wants Kodak but cannot get it. 

The Chairman: Kodak film is available. 

Senator Buckwold: But they do not sell to every 
distributor. 

Mr. Davidson: It would be unlikely that the .distributor 
be able to prove, or that anyone on his behalf could prove, 
that he was substantially affected in his business or pre­
cluded from·carrying on his business without the Kodak 
line of films. This is so because the distributor would have 
the alternative of selling the other films, for which there is 
a demand sufficient for at least a few distributors to 
survive carrying those lines without the Kodak lines. 

The Chairman: Mr. Davidson, according to the first part 
of this subsection, you start out with the person who is in a 
business which is substantially affected because of his 
inability to obtain adequate supplies. Assume that he is in 
the camera business and his business is operating reason­
ably well. However, he wants to expand and enlarge. 
Therefore, he wants to obtain Kodak· cameras because he 
figures that will help his business. How does that interfere 
in any way with distribution? Do you riot have to go 
further and establish that there is inadequate distribution, 
that the public is not being serv,ed? This is the answer I 
have been getting from you and Mr. Bertrand.and from Mr. 
Orr at various times about the public interest. 

Mr. Davidson: Well, there is a clear public interest in the 
conditions of the entry of new competition into any line of 
business. 

The Ch.aimu.n: I am not talking about new competition 
now. I would just like you, if you would-you do not have 
to-I would just like you to keep to the point here, that the 
businessman is opernting, apparently successfully, a 
camera business which does not handle Kodak cameras, 
but he sees an opportunity to expand his business if he can 
obtain Kodak cameras. Where is the public interest being 
served there, if there is an adequate distribution to the 
public.of Kodak film? 

Mr. Davidson: In this legislation there is nothing stop- . ... . . 
~ing anybody handling these competing films. ----~?-'Davidson: If we are talkmg about a distributor, -i.t "'" 

Senator Buckwold: Why would they buy it if they could 
get Kodak? Under the law they can get Kodak. 

Senator Everett: Because they do in·fact. buy:--eompeting 
Cilms and most suppliers do handle more than just Kodak. 

could probably not be shown that he was substantially 
affected in his business by not being able to get the Kodak 
supplies because he has alternatives. There are enough 
people who want these alternatives that he can continue to 
operate a profitable ·business. If we are talking, however, 
about a retailer, he cannot really expect t,a survive as a 
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retailer without being able to supply the public's demand 
for Kodak film. If he cannot obtain the Kodak film, then he 
is very likely going to have to close up shop. 

The Chairman: Suppose as an incidental to his business 
a drug store retailer has cameras for sale. He says that if he 
could sell Kodak he could do much better. 

Mr. Davidson: By virtue of the thousands of products he 
handles in his drug store, he would have a difficult time 
demonstrating that he was substantially affected in his 
business by being unable to get one line of cameras. 

Mr. Cowling: That is why I wonder why the words "in 
that class of articles" were in the minister's amendment. 

Mr. Davidson: First of all, you have to establish whether 
the product Kodak is dominant in the class of articles. 
Kodak is dominant in the film business. The second ques­
tion is: Are you substantially affected in your business 
because you cannot get that and because that class of 
product is so important that, if you cannot get the domi­
nant product in that class of business, you are in great 
difficulty? There are two aspects. Is the brand article 
dominant in its class? Is that class important to your 
business? 

The Chairm.an: If he has never handled it-

Mr. Davidson: Then it is not important to his business. 

Senator £verett: Surely it is not whether the class is 
important but whether the article is important. 

The Chairm.an: The way you read the wording of it, a 
person is substantially affected in his business due to his 
inability to obtain adequate supplies of a product. 

Mr. Cowling: Mr. Davidson, I think it says also, speaking 
about the concept of dominance, that that is related to the 
market and not to the class of articles which he is selling. 

Mr. Davidson: Well, that is right, but in order for the 
denial of supply to substantially affect his business that 
product or class of product must be important to his busi­
ness. If it is only one out of a thousand different products, 
it cannot substantially affect his business, even if the 
product he seeks is dominant in its class. 

The Chairm.an: But if he has never handled that pro­
duct-

Mr. Davidson: Right. 

The Chairm.an: The wording of this section would 
appear to entitle him to complain. 

Mr. Davidson: Yes, but he would have even more dif­
ficulty proving that he was substantially affected in his 
business by being unable to get it if he never even handled 
it. 

· Tl.·~~c'.i'.!han: Therefore the language should be abso­
lutely clear in this provision to make sure, and certainly it 
is not clear judging by the representations we have made, 
that one of the purposes ·they are afraid of is that if a man 
is in a business and handles cameras, then if he sees a line 
of Kodak, for example, which would enhance his business, 
he is entitled to complain and entitled to be heard by the 
Commission, and the Commission might make an order. 

Mr. Davidson: In the case of the Kodak camera, it is 
unlikely that the Commission would make an order, 

because the Kodak camera is not dominant in its line in 
the same way that Kodak colour film is. There are alterna­
tives to Kodak cameras which are very popular in this 
country, but that does not apply to the colour film. 

The Chairm.an: You say it is unlikely. Frankly, I find 
those words irritating. In effect, you are really putting 
yourself on the judge's bench or on the commissioner's 
bench in deeiding how they are going to interpret a set of 
facts. We have to read the words and see what the interpre­
tation is. 

Mr. Davidson: Mr. Chairman, the reason these things are 
not prohibitions is that the significan.ce of the practice 
depends upon the context in which it is found. You have to 
rely, therefore, on bringing to bear the judgment of an 
expert body on the subject. The refusal to deal is not 
prohibited. There is a remedy for it available only under 
certain circumstances. 

Mr. Cowling: But the Commission is obliged to follow 
the guidelines set forth in the act, and if it does not I 
suppose the department can appeal to the Federal Court. 

Senator Everett: There is one area that bothers me in 
subsection (a). Let us take the case. of the drug store that 
wanted the camera. You say that he probably could not 
pass the test of being substantially affected in his business, 
because this would not be a substantial part of his busi­
ness; but if the same man were not in the drug store 
business and decided he wanted to handle cameras, he 
would be preculded from carrying on business. At least, it 
seems to me that that is an interpretation that could be 
made of that section. In other words, it wo~ld be easier to 
get through the eye of the needle if you were not. in 
business than if you were. I wonder if that is the intention. 

Mr. Davidson: I am not sure that I understood the 
factual situation, but if you are not in business, and you 
want to get into the camera business as a camera specialist, 
you probably could do so without the Kodak cameras. You 
could probably depend on Leica, and all the Japanese 
brands, and so on. I doubt that anyone could make the case 
that unavailability of Kodak cameras would stop him from 
conducting a photographic business. 

Senator Connolly: It is a matter of fact. 

Mr. Davidson: That is right. 

Senator Everett: Let us take the situation of a 
restaurateur who wants to handle film at his cash counter. 
He would not be substantially affected in his business if he 
could not get the film, but if the same. man says, "I would 
like to get a counter at a restaurant, a portion of which I 
will lease, with the purpose of selling Kodak film," would 
he not be precluded from carrying on business? 

The Chairman: It looks as though you have a point 
there, Senator Everett. 

Mr. Davidson: Would this be a separate business in the 
restaurant? 

Senator Everett: Yes. Suppose the restaurateur cannot 
get in under that section because his business is not sub­
stantially affected, and so he says to his son, "Look, I will 
lease to you two feet of the counter and the shelving 
behind. You get the film." Because he would be precluded 
from carrying on business he could get around it that way. 
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Mr. Davidson: Well, it sounds as if the son is not really 
ln business, though. It is still part of the restaurant 
business. 

The Chairman: He does not have to be in business, 
though. 

Senator Everett: Well, say he leases it to a third party, 
then. 

Mr. Davidson: If he leases it to a third party, and it is a 
viable, independent business, I think · the rules would 
.apply, if he is precluded from carrying on that independent 
business because he cannot get supplies, for the reason that 
there is lack of competition among supplies, and because of 
those other three conditions. 

The Chairman: But take Senator Everett's point. The 
language is, "he is precluded from carrying on business-" 
not any particular business, but "business" "--due to his 
(Jlability to obtain adequate supplies of a product." That is 
any product. This is the kind of a case, as I understood it, 
that Senator Everett was putting up to you. I do not think 
the answers you have been giving so far deal with that. I 
do not think this part has any place in that paragraph, 
because what it appears to cover is the case where a man 
wants fo establish a business, he looks around and says, "If 
[ handle a Kodak camera, that will be a good, profitable 
business," and then goes to try and get supplies but cannot 
get any with which to start that business. The "precluded" 
part in this section does not deal with an existing business. 

Mr. Davidson: But the conditions for the remedy still 
apply. He has to be precluded from being able to start 
business. If he cannot get supplies under those four condi­
tions-

The Chairman: May I interrupt you at that point? Right 
there we are getting away from the purpose of this compe­
tition bill. Obviously, 'if he has an urge to start a business 
there may be enough businesses in that area already that 
you cannot support. Is the public interest suffering 
because this man cannot get into a business and sell Kodak 
cameras? 

SeMtor Everett: I have nothing against that, Mr. Chair­
man, I am afraid, because that is what the competitive 
economy is all about. We are not attempting to exclude 
people from going into business. 

The Chairman: No. l said, when he picks on a particular 
line, and I thought that was the extent to which your 
example went. 

Senator Everett: My example was more to the point that 
it was easier to obtain supplies if you were not in business. 

The Chairman: You mean under the provisions of this 
bill? 

Senator Everett: Yes. That is the way it looks to me. If 
you were in business you might have difficulty, and if you 
were not in business it would be easier. 

Senator Buck.wold: Could I extend this a little further? I 
can foresee a tremendous problem, expecially in the fra9-o 
chiJ>e f.i;<;,•_4~r'"i'ellow decides he wants to Ot)t:rt"'W"(Fil.~ 
Colonel Sanders' chicken establishment. He is not in busi­
ness yet, but he would like to get this francise, because he 
sees two or three stores operating, they are very profitable, 
and there is not really much competition: they are the 
leaders in the field, with perhaps one other such dealer, but 

he wants a Colonel Sanders' franchise. Under this act you 
may say there was inadequate competition. Th.at is quite 
possible. You are precluding him from going into business. 
He is being stopped because h.e cannot get that franchise. 
There is a whole series of such things. I can imagine that in 
the whole franchise field there could be a very serious 
problem. 

Mr. Davidson: I think it would be impossible to prove 
that the reason he could not get the franchise was because 
there was inadequate competition among suppliers, 
because there is any number of fast food opec-ators. The 
fact that he cannot get a Colonel Sanders' franchise does 
not satisfy, at all, in my view, the condition that the reason 
must be that there is inadequate or insufficient competi­
tion among suppliers in the market. 

Senator Buckwold: You feel, then, that there would be 
no pressure on the company to give him that franc_hise. 

Mr. Davidson: There are too m&ny alternatives. That is 
what distinguishes the Kodak film industry. 

Senator Buckwold: Let us go to the distributor level. 
Here f am perhaps opening up a field that is somewhat 
different. Manufacturers generally have distributors 
across the country unless they are selling the product 
themselves. They have people who distribute their.line in a 
given geographical area. Very often this is a dominant line. 
I do not want to mention any particular names, although 
that would be easy enoµgh. In that case, how could a 
manufacturer refuse to open another distributor? 

Mr. Davidson: Maybe he could not, if it is really a 
dominant line. I am not sure what the factual situation is. 
It sounds like a case where, if it is really a dominant line, 
and all of these conditions are satisfied, the complainant 
might well have a serious case. 

Senator Buck.wold: What you are really leading to is a 
breakdown in the distributor system. Is that not quite 
possible? 

Mr. Davidson: No, because there are not all that many 
sectors of the economy where one firm dominates. 

Senator Buck.wold: I think there are. You can name 
products that are such leaders in the fieid that new people, 
if they are aware of it, can move in.and say, "I would like 
to get part of ttiat franchise area." I can see a fair amount 
of pc-oblems there. 

The Chairman: Senator Buckwald, may I interrupt? 
There is a point that might be dealt with now that I raised 
with Mr. Bertrand the other day. The opening words of this 
paragraph are, "Where, on application by the director, the 
commission finds that ... " The question I left with Mr. 
Bertrand last day was, what motivates the director? Pre­
sumably there is a complaint from somebody who is not 
able to get supplies. What does the director do? It says, 
"Where, on the application by the director the commission 
finds ... ". Now, how is the complaint investigated? Is it 
simply that the director is in the position of being a 
conduit pipe? Somebody complains and he passes it on to 
the commission? I asked Mr. Bertrand if he could clarify 
that for me. Obviously it cannot be under the other provi­
sions in the bill, Where six people can get together and 
complain. That is in relation to another offence under Part 
V of the bill. Is there not something missing here? 

Mr. Bertrand: Yes. Mr. Chairman, I would like to draw 
your attention to clauses 3 and 4 of the bilL at page 5, the 
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application for inquiry. Under section 7, regarding any six 
persons resident _in Canada who are of the opinion that 
grounds exist for the making of an order by the Commis­
sion under Part IV.l; a citizen's complaint would be avail­
able to set this in motion. 

The Chairman: That means, then, that one complaint by 
one supplier is not sufficient and he must get five others to 
join with him. 

Mr. Bertrand: Whether it is insufficient is another ques­
tion, because clause 4 amends paragraphs 8(b) and (c), 
providing that whenever the director has reaso.n to believe 
that: · 

grounds exist for the making of an order by the Com­
mission under Part IV.1,-

That means that when the director has reason to believe 
that there is ground for application for an order it is put 
under inquiry. The mechanics of an inquiry under the 
Combines Investigation Act are then available and could 
start with a complaint by one individual and a preliminary 
investigation by my officers following that complaint to 
establish whether there are grounds and reasons to believe 
that. 

The Chairman: Under the provision on page 5, to which 
you first made reference, a single complainant could not 
make application. 

Mr. Bertrand: No, six are needed, A single complainant 
would have to c9mrnunicate with me explaining the s!tua­
tion. I would then ask my officers to investigate and 
determine whether there was reason to believe there were 
grounds for an order under Part IV.1. That would be a 
preliminary investigation. If they determine there that the 
complaint was unfounded and there were no grounds for 
an application to the commission, that would close the 
inquiry. 

The Chairman: Does this involve all the provisions of 
the act? 

Mr. Bertrand: I believe so, but I do' not expect it would 
be necessary in most instances. All the necessary informa­
tion for an application could be provided through a return 
of information, or through hearings before the commission. 

Mr. Cowling: I wonder if we could pass over some of the 
perhaps less important points. I am looking at the specific 
amendments which were distributed this morning aud we 
have discussed some of the points on page l. Perhaps the 
next most important item, Mr. Chairman, is the amend­
ment that the committee would propose with regard to 
exclusive dealing, which is to be found on page 19 of the 
bill. It is suggested that a new subsection 3.1 be added 
making it clear that a legitimate franchise agreement 
would not be caught under the exclusive dealing powers of 
the commission. 

Mr. Cowling: Probably for the benefit of both, including 
the franchisee, because if it is with respect to market 
restriction they say they will fr<mchise the franchisee to 
operate, for instance, a restaurant an<l will guarantee that 
they will not establish another franchisee within a certain 
territory. 

Mr. Bertrand: For whose benefit? 

Mr. Cowling: For the benefit, I would say, of both 
parties. 

The Chairman: Also for the benefit of the public. 

Mr. Bertrand: I am interested in the ben{"fit of the 
public in obtaining the best value and product possible. 

Senator Cook: A person with a franchise trains staff and 
all the rest of it, so why should someone else come in and 
derive the benefits of that? 

Mr. Bertrand: ~at would be wrong with it? He could 
put a charge on it. 

Senator Cook: It does not seem very fair to those who 
have trained the franchisee and the staff. 

Mr. Ber::rand: Well, it is only if it is for their own 
benefit. 

The Chairman: Why should it not be? 

Mr. Bertrand: That is the assumption. 

The Chairman.:' People do not engage in any activity 
unless they expect to come by a benefit. It has not been an 
offence so far as I know to operate a business for benefit. 
Maybe I should not be giving you ideas. 

Mr. Bertrand: A franchise arrangement is devised to 
benefit both parties. The commission might look into such 
arrangements and decide they should be for the benefit of 
both parties, but it should also be for the safeguarding of 
the public. 

Mr. Cowling: I would like to refer to the amendment 
proposed by the minisier recently in the House of Com­
mons committee with respect to this subject. That amend­
ment seemed to relate only to one particular industry. It is 
not of record, except in the committee proceedings. Was 
that amendment tabled, Mr. Bertrand? 

Mr. Bertrand: Yes, it was circulated. 

Mr. Cowling: I am quoting the minister's statement at 
page 5, issue No. 34 of the proceedings of the House of 
Commons Finance, Trade ·and Economic Affairs 
Committee: 

Mr. Bertrand: Ml)Y I ask some questions as to your 
approach"!-· Y-~zying that the grantor of a franchise·-­
should be allowed to tell the franchisee that he will only 

For the purpose of subsection 4 in its application to 
market restriction, where there is an agreement 
whereby one person-the first person-supplies or 

. c,~"':~ to be supplied to another person-the second 
-person-an ingredient or ingredients that the second 
person processed by the addition of labour and ma-

deal with the grantor's product. 

Mr. Cowling: Yes, it seems to me that in a legitimate 
franchise arrangement there must be some elements of 
exclusive dealing, market restriction and, possibly, tied 
selling. All three are not always necessarily present, but 
there is generally some degree of one or the other. 

Mr. Bertrand: Yes, but for whose benefit? 

terial into an article of food or drink, that he then 
sells, in association with a trade mark that the first 
person owns, or in respect of which the first person is a 
registered user, the first person and the second person 
are deemed in respect of such an agreement to be 
affiliated. 

That ties in with the other provisions of the section, 
which say that an order cannot be made as between affili-
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ates, but it seems to be aimed particularly at the soft drink 
situation, the bottlers. 

The Chairman: But it does not deal with the franchise. 

Mr. Cowling: This committee's recommendatiOn was 
along the same lines, but a little broader, in that it would 
not confine the relief to the bottlers, but extending it to 
other legitimate franchise arrangements. This is why ·We 
say in the amendment that the agreement must not be one 
which was entered into for a purpose related to this act, so 
that people could not enter into franchise agreements in 
the hopes of evading the application of Part IV. 

The Chairman: I suppose, Mr. Bertrand, it would be 
reasonable and fair for me to ask, having regard for the 
provisions of that amendment, who derives the benefits? 
Would you not think it would be the persons who entered 
into the agreement? And how would you relate those to the 
public interest? 

Mr. Davidson: I think, Mr. Chairman, the Royal Com­
mission on Farm Machinery, and the inquiry under the 
Combines Investigation Act into the tires, batteries and 
accessories business of service station operators-they 
were both major inquiries-have shown that where exclu­
sive dealing is widespread in the industry it can have a 
very serious effect on the possibility of new suppliers 
getting into the market and getting distribution. I think 
perhaps Senator Everett will know about .the V2rsatile 
Manufacturing Company in Winnipeg, which had a great 
deal of difficulty getting adequate distribution of its farm 
machinery because it was a short-line manufacturer-it 
supplied a limited number of lines. It had considerable 
difficulty in getting distribution, although everyone 
acknowledged that technically it was very innovative. 

The Chai.nnan: That was not the purpose of my ques­
tion. I was referring only to the amendment which the 
minister tabled in the House. 

Mr. Davidson: I thought you were asking about who gets 
the benefit. 

The Chai.nnan: Only in relation to these particular 
agreements, where the relationship is presumed to be that 
of affiliates. Now you have an agreement Which obviously 
relates to bottlers-Coca-Cola, etc. That is the sort of thing 
this amendment will relieve against. I was merely twitting 
Mr. Bertrand for an answer he made earlier. He knows 
very well the answer he gave earlier. I wanted to know, in 
that situation, where there is what amounts to an exemp­
tion, where the benefits are distributed. Obviously there is 
a benefit to the parties to the agreement, and there must, 
in your promotion of the public interest, be a benefit to the 
public in order to provide this sort of exemption. Then I 
am simply saying, why limit it to bottlers-why not relate 
it to franchises? 

Senator Everett: ls there anything in this section which 
requires a franchisor to grant a franchise? 

Mr. Cowling: Perhaps under section 31.2-

Senator Everett: We are dealing with section 3J.4, 
because that is what the amef!sflll~{_,~~~~"£an 
anyone come along and force the Kentucky Fried Chicken 
people, under 31.4 to give them a franchise? This, in fact, 
deals with exclusive dealing, tied selling and market re­
striction, which are requirements by the franchisor on the 
franchisee to deal with him or not to sell into another 
market, or to deal with someone else he designates. 

Mr. Davidson: That is perfectly correct, senator. It is all 
imposed by the supplier. Market restriction. exclusive 
dealing, and tied selling are conditions imposed by the 
supplier. It does not work the other way; it is not the 
customer seeking to impose any restrictions on the 
supplier. 

Senator Everett: I have to disclose an interest, because I 
do hold a franchise. I wanted to make the point for Senator 
Buckwold, who, I think, was concerned with the point that 
if someone held a franchise, under section 31.4, if the 
proposed amendment were not there, someone could come 
along and force the franchise. That is not the effect of 31.4. 
Whether or not it is the effect of 31.2, I do not·know. The 
amendment which is proposed will not protect against 
that, because section 31.4 does not create that problem. 

Mr. Cowling: That is not so important where you have a 
retail outlet, such as a restaurant, with the customers 
coming to the store. In that case, the franchisor could 
simply, as you say, refuse to grant another franchise 
within a certain area. However, where the franchisee is 
involved in some kind of distribution or selling, the con­
tractual enforcement of the market restriction aspect 
comes into it. 

Senator Everett:' Wh.at the amendment would do, in 
effect, would be to allow the supplier to say, "You must 
buy your supplies from this person, and we get a 
kickback." 

The Chairman: I do not think it has that effect. 

Senator Everett: It does. That is what tied selling is. 

Mr. Cowling: The only order the commission can make 
under section 31.4 is an order directed to all or any of such 
suppliers prohibiting them from engaging in such exclu­
sive dealing or tied selling. 

Senator Everett: Exactly. One of the things that section 
31.4 seeks to prevent is a supplier being able to tell the 
franchise holder that he must buy his supplies of certain 
products from Mr. "X." Is that not so? 

Mr. Davidson: That is correct. 

Mr. Bertrand.: Assuming aJl of the circumstances justi­
fying the order are present. 

Senator Everett: That is right. That is what it seeks to 
do. The effect of the amendment would be to allow, in the 
case of a franchise situation, the supplier or franchisor to 
do that very thing. 

The Chairman: You have two categories. You have the 
franchise holder who may not be carrying on any business. 
He may simply grant a franchise to X, Y and Z under 
which they operate. That is how .I understand franchise 
holders to operate. In other words, the franchise holder 
grants rights in certain territories on certain conditions. 

Senator Everett: That is correct, and the bill says that 
under certain circumstances he will not be able to impose 
those "certain conditions." The three conditions are exclu­
sive dealing, market restriction and tied selling. It does not 
mean that a person can come along and force him to 
expand his franchise operation. 

The Chairman: No, he cannot be forced to grant 
franchises. 

Senator Everett: That is, under section 3.1.4 
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The Chairman: l think it was Mr. Davidson who said 
that a supplier, under the penalty section, could demand 
from the franchise holder the right to have an assignment 
of the rights, and therefore avoid the exclusive feature. 

Mr. Davidson: If I said anything like that, Mr, Chair­
man, it was unintended. That is not the case. 

The Chairman: What is your specific answer, then, to 
Senator Everett's point that there is nothing in this bill-

Senator Everett: No, not in the bill; there is nothing in 
section 31.4 to force the supplier to grant additional fran­
chises. Senator Buckwald was making the point that under 
section 31.4 somebody could come along and force the 
supplier to grant additional franchises, unless the proposed 
amendment was put into the bill. The point I am making is 
that section 31.4 deals only .with market. restriction, tied 
selling and exclusive dealing. 

Mr. Cowling: I think that is correct. 

Senator Buckwold: Yes, the point is well made. 

Senator everett: That might be the case under section 
31.2, if all the tests of section 31.2 are met, but that is 
another matter. 

The Chairm.an: The illustration we received from many 
of the witnesses who appeared before the committ.ee was 
as follows: "If we set up a dealership in the town of Port· 
Hope and we decide on our assessment of the situation that 
that town, with its population and so on, and the adjoining 
territory could not afford a second dealership and provide 
all .the necessary services required for a successful opera­
tion." Yet under section 31.2 they could have trouble if 
they refused to grant a dealership licence. 

·Senator Everett: They might very well, but your amend­
ment does not affect section 31.2. Your amendment, exclud­
ing the franchise system, only excludes the operation of 
section 31.4. 

The Chairm.an: If the amendment does not, it is· intend­
ed to. 

· Senator Everett: Is it really? 

Mr. Cowling: If market restriction is not allowed to 
some degree-and I am talking about a situation where 
there is plenty of competition with regard to the particular 
product-

Mr. Davidson: There would be an order made. 

Mr. Cowling: I am not talking about a monopoly situa­
tion. If there is plenty of comp€tition, is there not a danger 
that, if people are prevented from providing, to a certain 
extent, for market restriction in the franchise trademark 
area, it will certainly encourage manufacturers and sup-

that would be a very bad thing. Senator Everett might 
want to comment on that. 

The Chairman: If all these things we have been discuss­
ing have this effect the manufacturer may, instead of 
granting dealerships, decide that whatever entity is operat­
ing in a territory will be a subsidiary of his company. In 
that event, when you come under affiliation the rules that 
are in this bill would not apply. 

Mr. Davidson: The manufacturer might indeed possibly 
do that, but it would require an enormous investment that 
he does not now have to put up. It would also be done only, 
presumably, because it was going to be a lot more economi-
cal for him to do it. -

The Chairm.an: That is right. 

Mr. Davidson: At the present time there is no cestriction 
on the oil companies from employing exclusive dealing 
practices, and indeed they do use exclusive dealing prac­
tices, but they are moving into direct distribution; they do 
it for reasons that appear persuasive to them. It seems to 
me very unlikely that manufacturers will put up a large 
investment with no evident economies for them defivin:g 
from this new system. In· fact, there is no evidence that 
manufacturers respond in this kind of way. The same 
argument was made when resale price maintenance was 
prohibited; the same argument was made, that if the manu­
facturer were not allowed to control the price he would 
simply open his ·own stores. In theory that is a possibility, 
but nobody did it. 

The Chairm.an: I am talking here about a dealer who 
believes, like my illustration of Port Hope-this is not 
what I created; this is one that is stated here-that Port 
Hope will support only one dealership, having regard to 
the amount of competition in the area. Cobourg is not too 
far away, and other towns are not too far away. If some­
body can come along and invoke the pr<>visions of this bill 
another dealership could be forced in Port Hope. 

Mr. Davidson: You could not force a dealership, Mr. 
Chairman. There is no possibility of forcing a dealership. 
_There is a possibility that you might force the supply of a 
product, but there is no way you could force anybody to 
have a new dealea:-ship. 

The Chairman: Let us talk about a Ford dealership in 
Port Hope. You assume that there is no room for two of 
them. 

Mr. Davidson: You could not force Ford to give you a 
dealership. In very unlikely circumstances the manufac­
turers might be forced to give a supply of the product. 

Mr. Cowling: Would not the commission's order be tan­
tamount to a dealership agreement? 

.;, pliers to open their own outlets, or to buy up the iw.;l.~)l,,,~·· Mr. Davidson: First of all, there is not any possibility·-ek- ·-
- ent distributors and carry on the business themselves? In an order being made unless all those four conditions are 

that way they can do whatever they like. What they are satisfied. If they are satisfied, then there would be the 
doing now is something that falls in the middle, yet it possibility of the product being supplied. 
allows a certain degree of decentralization and free enter­
prise to be maintained. 

The Chairman: They could create subsidiary companies 
and then have the affiliation rule apply. 

Mr. Cowling: That is right. I am suggesting that perhaps 
the bill will encourage that kind of thing to happen, and 

The Chairman: What condition do you say is not likely 
to be satisfied? 

Mr. Davidson: I say it i:> unli!l;ely that you could prnve 
that the reason you cannot get supply is because of lack of 
competition in the market. You would have to show that 
not only General Motors, Ford, Volkswagen, and so on, 
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would not supply, but you would have to show that for 
some reason the Japanese would not supply you either. It 
Is very unlikely you could show that you could not get 
supplied through lack of competition in the market. The 
reason is that the mark-et' is too small in your illustration. 
That is the reason you cannot get supplies. It is not because 
of lack of compatition aniong suppliers, because if you 
went to Toronto you probably could get a dealership. 

Senator Everett: Could I ask counsel whether section 
31.4 is a separate section? 

Mr. Cowling: That is right. 

Senator Everett: Therefore your amendment just applies 
to section 31.4? 

Mr. Cowling: That is right. 

Senator Everett: I gathered from the way you were 
talking that you were also intending that it would apply to 
section 3 l.2? 

Mr. Cowling: No. Section 31.2 has been dragged into the 
discussion to answer the point you made where somebody 
is forcing somebody to grant a supply. 

Senator Everett: You only intended it to extend to 31.2? 

Mr. Cowling: That is right. 

Senator Everett: Then all we are dealing with is the 
exclusive dealing, selling, and marketing restriction 
section? 

Mr. Cowling: That is correct. 

Senator Connolly: What amendment are you talking 
about when you are talking of this? ls this the minister's 
amendment that was moved in the other place? Have we 
got a specific amendment in the new sheets? 

Mr. Cowling: Yes, we do, senator, it is on page 3 of the 
new sheets, down at the bottom of the page. It is 3.1. 

Mr. Lewis: Mr. Chairman, I do not think we should 
overlook some of the comments which were made in the 
brief presented to us concerning the benefits which arise 
or result to consumers through franchise agreements. If I 
remember correctly, these were a standard of quality, 
which is very important, the availability of the product, 
the distribution system, and the price. 

$enator Cook: And the reliability of the dealer. 

Mr. Lewis: The reliability of the product. 

· Sena'tor Cook: The reliability of the dealer. 

Mr. Lewis: This whole distribution network is a very 
important factor in our country. We were proposing that 
such valid agreements should be exempted from this par­
ticular section-as affiliated companies are in the same 
line. 

Senator Everett: If you want to be logical, you would 
have to exempt it from both sections, wouldn't you? 

Mr. Lewis: That point 
0Wilil;;;rllf':>u~"t up in an earlier 

meeting, senator. 

Mr. Davidson: As I mentioned, there were these two 
very thorough studies--0n the distribution of farm ma­
chinery and on the distribution of service station products. 

The conclusions of both inquiries were that the competing 
manufacturers had a very difficult time getting into the 
market, getting distribution. Some dealers who wanted to 
buy elsewhere-because they thought they could buy on 
more favourable terms elsewhere-were precluded from 
buying other products than those designated by their sup­
pliers. Particularly in the tires, batteries and accessories 
field in the service station business at the time, the oil 
companies would designate a tire manufacturer .. Say 
"Imperial designated Goodyear,'' the Imperial dealers 
would have to buy Goodyear tires and they would pay 
what was called an overriding commission to Imperial Oil 
on the purchases made by the dealers. It was clearly in 
Imperial Oil's intereSt to have that arrangement. But the 
dealers sometimes saw opportunities to buy tires at better 
prices, but were precluded from doing so by their 
arrangements. 

Senator Everett: There is nothing in this act which 
would preclude the franchiser from imposing standards of 
quality on those purchases. 

Mr. Lewis: No, there is nothing in the act that would 
prevent that. 

Senator Everett: So the franchise holder could go and 
get his supplies elsewhere, but he would still have to get 
them in accordance with the quality imposed under the 
terms of the franchise. 

Mr. Lewis: I would believe so. 

Senator Connolly: Mr. Chairman, are the witnesses 
resisting the amendment that we have at the bottom of 
page3? 

The Chairrnan: I un.derstand that they are. 

Mr. Davidson: Yes, because as I read the amendment 
that would exclude all franchise arrangements from the 
application of the market restriction, exclusive dealing and 
tied selling provisions. 

Mr. Cowling: Bona fide franchise arrangements. 

Mr. Davidson: The farm machinery people are bona fide 
franchise operators and so are the service station 
operators. 

Senator Connolly: In substitution for this, are you 
urging the amendment proposed . by the minister in the 
committee of the other place?.Or have you dealt with the 
subject matter? 

Mr. Cowling: The one dealing with food and the process­
ing of food? 

Mr. David.son: The minister has tabled that and, as I 
understand it, the expectation is that that will be voted 
upon in the committee in the other place. 

Senator Connolly: In other words, that agrees in part 
with the proposal made by this committee at the bottom of 
page3. 

Mr. Davidson: Yes, it does in the case of food and drink 
franchises. 

The Chairman: The amendment on page 3, to which 
Senator Connolly refers, would enlarge the area of the 
amendment proposed by the minister. 

Mr. Davidson: Yes, to cover all franchises. 
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Senator Connolly: Our propo::>ed .amendment covers all 
franchises. The minister's pr:oposal is to restrict it to fran­
ch.ises i.n r~pect of food and drink. 

Mr. Davidson: And only with respect to market restric­
tions, not with respect to exclusive dealing or tied selling. 

Mr. Cowling: And there are other conditions, too. That is 
to· say, the franchisee must contribute some element of 
labour and material to the processing of the product. 

The Chairman: Would you continue, Mr. Cowling? 

Mr. Cowling: On page 4 of' the amendments which were 
distributed this morning, honourable senators, there is a 
new proposed section. Many of the briefs submitted were 
concerned about the procedure there would be on a hearing 
before the Commission. This was to some extent alleviated 
by one of the minister's proposed amendments in Decem­
ber, in which he did some rearranging of the wording and 
made it clear that the Commission could not make any 
finding until after the parties had been heard. The commit­
tee was in full agreement with that. However, if you look 
on page 1 of the amendments this morning, you see that 
those words wiih which the committee was in full agree­
ment have been removed. The reason for that is that the 
committee has suggested a more comprehensive guideline 
on this whole subject of procedure before the committee, 
and the idea would be that you could remove those words 
in 31.2, if you had the provision that we find on page 4. I do 
not think that differs in principle at all with what the 
·minister was suggesting. It just makes it a little clearer 
and, furthermore, it is in the act. 

The Chairman: It spells it out. 

Mr. Cowling: I am not suggesting that the wording of it 
could not be improved or polished up. It is just a 
suggestion. 

Senator Cook: 31.2 would still read: "Where on applica­
tion by the Director and upon proof by him." 

Mr. Cowling: That is right. That would cover the burden 
of proof aspect. Then, on page 4 you would have other 
matters spelled out such as the right of the party against 
whom an order or recommendation is to be made to receive 
a copy o~ the application and a summary of the allegations 
in support thereof, the right to cross-examine any wit­
nesses that the director produced at the hearing before the 
commission, and that he would himself have the right to 
produce witnesses and documents within a reasonable 
delay, if he needed a delay. 

Subsection 2 on page 4 would give to the supplier, before 
the hearing, the right to have, for example, the subpoena 
powers which are given to the director under the act. This 
would give the supplier the right to use those powers in 
case he needed to subpoena somebody to the hearing. 

Mr. Bertrand: Mr. Chairman, with regard to a lot of 
those suggestions-for instance, the burden of proof-I 
presume that before the commission any applicant, as 
before a court, has to prove his case. Perhaps it would be 
preferable to have that outlined and spelled out in the act. 
I do not think, though, that the fact of spelling it out will 
change what is already presumed to exist; but if, as a 
matter of convenience, you feel it is better that way, I 
would not have any objection, because that would simply 
concretize these things in the act. 

Mr. Cowling: It would concretize what you intend to do 
anyway. 

Mr. Bertrand: Not only what we intend to do, but what 
the normal reaction of the commission would be. 

The other aspects, the right to be heard and to cross­
examine witnesses, are just principles of natural justice, 
and I assume that if the commission were not to follow the 
principles of natural justice, that would provide an occa­
sion for right of appeal, or right of review before the 
Federal Court and perhaps have the decision quashed. In 
any event, therefore, you are back to exactly where you 
were, that is, to the situation of a commission considering 
its own position. 

Senator Connolly: Or the use of a prerogative writ, 
perhaps. 

The Chairman: This makes it clear. 

Mr. Cowling: The intention was not that these provi­
sions would be substituted for all other rules of natural 
justice, if there are any. That is why it starts out saying, 
"For greater certainty." 

Mr. Bertrand: And similarly, when you say, "To be 
furnished within two weeks prior to the hearings, with a 
written summary of the nature of the order-

Mr. Cowling: That is badly worded. 

Mr. Bertrand: I would like just to draw your attention to 
the practice of the commission. When somebody is called 
for hearing purposes as a witness he will be presented 
always with about two weeks' notice of appearance before 
the inquiry. Secondly, at that time, when he comes before 
the commission to be heard as a witness, he can always 

, apply for a stay, or a delay, and this was the case recently 
in one of our recent hearings before the commission. The 
person called as a witness applied and said he would like to 
have a delay of a number of weeks because he needed that 
length of time to st!-ldY the documents and to be prepared 
for the hearing, and the commission granted him that 
delay. If the commission did not grant it that could also be 
interpreted as a denial of natural justice. IJJiink what you 
are suggesting is that the commission's pos_ition with 
regard to this sort of thing be explicitly set out in the act. 
You are suggesting that the position the commission has 
taken and would undoubtedly take in any case should be 
made explicit. 

The Chairman: Many members of the public derive 
comfort and confidence when things are stated explicitly, 
so I do not see how there could be any objection to that. If 
the provisions were not so and the commission did not 
allow these proceedings to be followed, they would create 
great problems of their own, politically and in public rela­
tions and may ultimately have to proceed in the fashion 
provided here in any event. However, I still feel that, 
_?iav,.~ ~~ard to the briefs submitted t?.!1§.)~!:l<:t{,.~. concept 
fif"l:tie rrunds of members of the pubhc, they wish to see 
explicitly in writing the power and the authority. 

Senator Buckwald: I would like to revert to the four 
standards for granting an order forcing sale. I am now 
wearing the hat of the consumer and suggest to you that it 
would be very difficult to prove the provision contained in 
(b) that the product was in ample supply. Do you mean 
amply supply domestically, or anywhere in the world? I 
suppose a supply could always be found somewhere, but 
might be completely non-competitive. 
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The Chairman: Do you mean if the product is in ample 
supply in the sense that it is available to be imported? 

Senator Buckwold: It may be in ample supply for 
import, but not at competitive prices. 

Mr. Davidson: The section deals with a particular 
market and one of the questions is whether there is suffi­
cient competition among suppliers of the product in that 
market. Therefore, when we come to the question of 
whether supply is ample, we are refering to the same 
market. The intention, which I believe has been captured, 
by the language, is to preclude any would-be buyer from 
invoking this section if the suppliers in the market were 
having to ration the supply and there was clearly a short­
age. The words were intended and, I believe, succeeded 
with the intention, to preclude the would~be buyer from in 
those circumstances invoking the . provisions to obtain 
supply, because there is a physical shortage. 

The Chairman: Supposing the physical shortage existed 
only because available sources of supply at competitive 
prices existed abroad? 

Mr. Davidson: If the would-be buyer could obtain 
supply, I read the section to say that the product is in 
ample supply and if he can get supply there is no shortage. 

The Chairman: Anywhere? 

Mr. Davidson; In the market. 

The Chairman: The market could be in Toronto, in 
Canada, or in the United States. 

Mr. Davidson: But if he is a dealer and he wishes to sell 
some imported goods, he has obviously not got the facili­
ties to go to Japan to obtain those articles. 

Senator Buckwold: Let us consider a practical situation: 
Last year it was almost impossible to buy sheets in 
Canada, which are made here by two manufacturers. They 
could have been purchased in the United States, but the 
cost would have been much higher . 

Mr. Davidson: Yes. 

Senator Buckwold: I am suggesting to you that the 
manner in which this provision is worded makes it impos­
sible to protect the consumer so long as any manufacturer 
declared that the product could be obtained somewhere 
else, anywhere in the world. 

Mr. CowUng: D~s not "ample supply" in this provision, 
senator, mean that the commission would not order a given 
supplier to supply unless that supplier had plenty of the 
commodity to supply? 

Senator Buckwald: I can see that interpretation, but 
that is &ometimes difficult to prove if he is anxious to sell, 
or widen his distribution. I just put it in as a point which I 
think might be something that would hamper the activities 
of your group in trying to get the kind of competition 
policy which some of us would like to see. 

The Chairman: Does it not mean, senator, that if you 
have two or_ th~-!lf--!cturers who occupy the market, 
they have afrange'ments under which they direct, and they 
have agreements with customers under which they sell the 
quantities, which would about match their productive 
capacity? If you take that situation, how do you apply and 
interpret this section? You have manufacturing facilities 
with a capacity to supply the existing market at the time a 

supplier makes a complaint to the directors that he is not 
able to get supplies. Can you say that the inability to 
obtain adequate supplies is because of the inadequate 
degree of competition? 

Mr. Davidson: No, clearly not. If you .are in a period 
when manufacturers can supply only their existing cus­
tomers, because they are right up to capacity, the reason 
they are unable to supply the would-be buyer is not 
because of the lack of competition, but simply because of 
the lack of capacity. They would have no problem. 

The Chairman: The inability to obtain adequate sup­
plies is tied in with the fact that it js because there is lack 
of competition. 

Mr. Davidson: That is right. 

The Chairman: Obviously when another supplier wants 
to come into the market, and the productive capacity for 
the product is not great enough to take care of another 
dealer or businessman, the commission could not make an 
order. As I interpret it-I would like to know if you have a 
different view-does it mean that the commission could 
make an order prorating supplies? 

Mr. Davidson: No,.it does not, Mr. Chairman, because 
they could not make an order at all if there is a shortage. 

Senator Everett: Could I follow up that point? It is an 
interesting point. Let us assume that no one dominates the 
market, that there is ample supply, and the person seeking 
the supply goes to one and is turned down, he goes to 
another, then to another, and another. In a definable 
market area he is turned down by everyone who can 
supply. My question is, does he have a case, and; if he does, 
which supplier is tapped? 

Mr. Davidson: In reply, it is not clear. One wouid have to 
investigate to find out whether or not refusal to supply 
was due to inadequate competition, because normally, if 
there is ample supply and suppliers are competing, some­
one would want to sell to a new customer. 

Senator Everett: There have been cases where that has 
not t>een so. 

Mr. Davidson: It is conceivable that they might be com­
peting and they did not want the supply to die. In that 
event, you would not be able to prove that the reason he 
could not get supplies was because of insufficient competi­
tion. So that test would not be satisfied and you could not 
get an order. You would have to prove. that the reason he 
cannot get supply is because of insufficient competition 
among suppliers. You would have to have evidence that 
that was the reason he could not get supplies. If you did, 
prove th.ere was not sufficient competition, the question of 
who would have to supply-one or more people could be 
ordered to supply-is a judgment the commission would 
have to make. 

Senator Everett: The offended party could not come 
along and say "I want that fellow there."? 

Mr. Davidson: No. 

The Chairman: I can see some difficulties in making 
such an order. Certainly, you could not make an order 
where the production capacity is full up. Therefore, of 
necessity you would have to find a m;mufacturer or sup­
plier who had some excess capacity. Otherwise, you are 
asking him to prorate. If he has agreements covering his 
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whole production, then those agreements come into effect. 
Is that not right? 

Mr. Davidson: That is right. If there is . any sort of 
shortage, the commission cannot make an order at all. 

Senator Heath: On that point, Mr. Chairman, have we 
taken this legislation and put a stencil, if you like, over 
such things as state-run monopolies for purchasing? I am 
thinking in terms of the British Columbia Petroleum Cor­
poration or the British Columbia Liquor Control Board, 
and that type of thing. 

Mr. Bertrand: Mr. Chairman, we discussed the position 
of regulated industries last week. Do you want me to go 

. over that again? 

The Chairman: We dealt with that subject at the last 
meeting, Senator Heath, and it is in the transcript. 

Senator Heath: Thank you. 

The Chairman: We now move to the question of appeals 
from orders of the commission. 

Senator Cook: Speaking of appeals, we will soon be out 
of time. 

The Chairman: That is why I am pushing things along. 
Do you have any comment, Mr. Bertrand? 

Mr. Bertrand: The suggestion is to provide for appeals 
on the merits, facts arid law. The argument that might be 
put forward in that respect is that if we are getting away 
from specialized tribunals, the commission being special­
ized in this area, and going into a general court for a 
straight appeal, we might as well go to the court first. 

Mr. Cowling: Would you say that the National Energy 
Board, for example, or the Canadian Transport Commis­
sion are specialized tribunals. I presume that they are in 
the same way that the Restrictive Trade Practices Com­
mission will become a specialized ,tribunal, especially 
under this new reviewable practices jurisdiction. In the 
cases I have mentioned, of course, there are appeal proce­
dures provided in respect of the facts of the case as well as 
law. 

Mr. Bertrand: 1 am not all that familiar with the Nation­
al Energy Board. Is there a cabinet override--

Mr. Cowling: Yes, and that is the nature of the appeal on 
facts. As to an appeal on law, it is directly open to the 
Supreme Court, if I remember correctly, although the new 
Federal Court Act may have altered the procedure in that 
respect somewhat. The point is that there is the possibility 
of some kind of factual review with respect to the impor­
tant decisions that these bodies make, whereas, as far as I 
can determine, there is absolutely no such review provided 
for in the case of the commission. 

Mr. Bertrand: In so far as appeals on questions of law 
are concerned, do you see much of a difference between an 
appeal on a question of law and an appeal under section 28 
of the act? 

The Chairman: Yes, all the difference in the world. If 
you are asking for ·my view, I think section 28 is a very 
inadequate source of authority. All you have to do is read 
it to realize that. That is why we have inserted this. We 
have dealt with section 28 before. It has always been said 
that there is a right of appeal under that section, but if you 

read it carefully you will realize that it is very limited. 
Really the body ~ing appealed from would have to behave 
in the oddest manner one could possibly conceive. 

Mr. Cowling: I think the Chief .Justice· of the Federal 
Court has said himself that it is not really an appeal He 
described it in some other way. 

Mr. Bertrand: Depending on the ground. I understand 
the first ground is that the commission has made a mistake 
in a point of law, has misinterpreted the law. What is the 
difference between saying that the Federal Court could 
review if there is a mistake in law and saying there is an 
appeal in law to a court? 

The Chairman: Except that you could have your rights 
of appeal in one basket. 

Mr. Cowling: I would agree, there may not be that much 
distinction on the straight legal side; I think I would 
concede that. 

Mr. Bertrand: You have an appeal on a question of law, 
and then you only have a question of appeal on a question 
of fact. 

Mr. Cowling: That is pretty important. 

Mr. Bertrand: An interpretation of fact. 

The Chairman: It may present all kinds of problems to 
say, "I appeal on a question of law under section 28 to the 
Federal Court, and I appeal under section so-and-so of this 
bill to the Federal Court on a question of fact." It may very 
well be that the court dealing with the appeal wants to 
have full opportunity to study the law and the facts to see 
how the facts have been applied and interpreted in relation 
to the law. I should think you would want to get before the 
same body to deal with the whole question, and therefore 
you should not split your rights of appeal. 

Mr. Cowling: It seems to me that there should be some 
possibility of factual review, as it were, hanging over the 
head of the commission. It might riot be invoked very 
often, but the mere fact it was there might have an effect 
on th.e way the commission administered its duties. 

Senator Cook: You are not going to appeal on a question 
of fact out of pure whim, because if you do you are likely 
to be penalized by costs, and so on, so it has its own 
sanctions in itself. 

The Chairman: That is right. 

Senator Cook: The.more and more boards you have, the 
more and more you extend the government, I think the 
more and more should innocent citizens be able to go to the 
courts. The court should be there all the time. 

The Chairman: You have raised some questions on this, 
Mr. -~and. You have not indicat~d whether or not you 
~:.-..~~is a good proVi3Ioi'i. h1·;:fo/interests of those who 
may be affected by orders of the commission. 

Mr. Bertrand: That is right, I have not indicated that. 

Senator Macnaughton: Is that an answer? 

The Chairman: You have not indicated that? 

Mr. Bertrand: Right. 

The-Chairman: What I am asking is: do you feel you can 
indicate it? 
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Mr. Bertrand: My minister would have to decide that 
issue. My own personal feeling is that . there are some 
appeals on some aspects under section 28 on a question of 
fact, if the commission had made some gross misinterpreta­
tion of the facts, or did not find the facts, or could not 
justify its finding. 

Mr. Cowling: Wilfully, capriciously, or something like 
that. 

Senator Cook: Perversely. 

Mr. Bertrand: There are some aspects of the facts that 
could be reviewed independently of the act. There remains, 
as you pointed out, the situation where there is simply a 
disagreement. On the same facts found by both courts 
there is a disagreement on which conclusion to reach. In 
that case, how far should we go? ~hould we have a third 
court, a third decision? We already have two. 

The Chairman: You start off with section 28, and it 
imposes too great a burden on any person who wants to 
appeal. 

Mr. Bertrand: But some of the area of the appeal on fact 
would be covered by that. 

The Chairman: Some but not all. l do not know that it 
would, having regard to the basis. What is the language 
they use? · 

Mr. Cowling: Paragraph (c) says: 

based its decision or order ori a:n erroneous finding of 
fact that it made in a perverse or capricious manner or 
without regard for the material before it. 

Mr. Bertrand: But you must say that some disagreement 
on the facts could be covered by that. 

The Chairman: No. Your appeal would have to be based 
on an erroneous finding of fact that the board made in a 
perverse or capricious manner or without regard for the 
material before it. In other words, tu use a~ expression, 
they might have said "to h ... With the fact." 

Mr. Cowling: All the evidence said it was black but they 
said it was white. 

The Chairman: How do you fit yourself into that? It 
would be utterly impossible? 

Mr. Bertrand: I am very glad to hear that the commis­
sion will never make such a mistake, to be appealable on 
that one. 

Senator Cook: Not the present commission, anyway. 

The Chairman: With the personnel I have found, I 
would not think that was possible, so really it is the 
occasion of an appeal on fact, if I have to fit myself into 
that. 

Mr. Bertrand: If we try to put the appeal in its proper 
perspective, in any event this is to be taken on the basis of 
fact, whate1(.er it is. If we say it is taken to the commission, 

~~jj;;'1/iifi authority. If we say it is an appeal to the 
court, it is an authority also. A businessman himself would 
not be against or in favour of an appeal. To him what is 
important is the decision, no matter who is speaking. 
However, when we look at the legal profession, those are 
the people interested in having an appeal. I am not con­
vinced that many of the briefs that outline the need for an 

appeal on the fact were not written by members of the 
legal profession where it is a primary concept. 

Senator Cook: But when there is a need to appeal, there 
is a very great need. 

Mr. Bertrand: But from the businessman's point of view 
the important thing is to get a decision. 

Mr. Cowling: A lay member of the House of Commons 
committee the other evening was pressing very hard for an 
appeal. I do not think Mr. Ritchie is a lawyer. 

Mr. Bertrand: I do not think so. 

The Chairman: We have had laymen in our briefs 
saying they want a right of appeal. If they are not familiar 
with the law or legal procedures they see a great merit in 
having an escape hatch in whatever the decision is on the 
question at issue. But a lot of these briefs are written by 
lawyers. 

Senator Cook: I do not think the courts should be shut 
out e_xcept for very clear and cogent reasons. 

Mr. Cowling: Justice must be seen to be done, as they 
say so often. 

Senator Macnaughton: Let us take the alternative and 
put it the other way. Let us have no appeals at all. Then we 
are stuck with any decision from any commission .. That is 
not our system and I hope it never will be. 

The Chairm.an: The commission itself should be the last 
to resist having any of its orders dealt with on appeal. 

Senator Macnaughton: But even commissions make 
mistakes. 

Senator Cook: Do you want the matter disposed of or do 
you want justice done? 

Mr. Bertrand: I cannot heip relating this section 28 with 
the similar type of provision that exists in England in 
matters of taxation, about the appeals from the commis­
sioner taken to the court. The appeal there under the act is 
only on a question of law or on a mixed question of law 
and fact. It is never on fact alone. The commissioners are 
masters of fact. However that type of provision has been in 
force for a number of years now. 

The Chairm.an: You are dealing with a subject matter­
that is entirely different. 

Mr. Bertrand: I raise the point not because of the subject 
matter but because of the attitude of the tribunals, the 
courts, following that time. The courts over the years have 
developed a doctrine for jurisprudence about what is law 
and what is fact. When you look at those decisions, with 
the number of years that have followed, and try to make 
sense out of them, you reach the inescapable conclusion 
that when a court feels it has to intervene it will classify 
the matter as a question of law or a question of mixed fact 
and law. 

The Chairman: I take it that your ~iew i~ suc_h~.<!L~!i:" -
would be personally opposed to the right 01 appt!~ 
proposing. 

Mr. Bertrand: I think it would lengthen the procedure. 
If we are really serious about the right of appeal to the 
Federal Court, I would question the usefulness of the 
commission itself. What is the purpose of having the com-
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mission if w~ must have all the facts reviewed and start all 
over again? 

The Chail'ft\an: No, 'that is not the case. The basis of the 
appeal would be the transcript of the facts as presented to 
the commission and the commission's conclusions on those 
facts." Toe court would not be hearing the witnesses again. 
That would not be the basis for an appeal. 

At aqy rate, all I am trying to do is ascertain your views. 
Your views are important to us and important in ways that 
you may not quickly realize. We have to make an assess­
ment of how we think the provisions of this act are going 
to be administered, and what approach those who are in 
charge will take. You are the one who is going to be the 
director; therefore, it becomes important that we deter­
mine how we think the procedures are going to be and 
what the attitudes are going to be. In saying that, I intend 
no reflection on you. 

We must weigh all these.things. When we are told not to 
ask for an appeal on the facts, my own feeling is that that 
in itself -would support my view that I would want an 
appeal. There may not be many appeals, but the right 
should be there. 

Senator Cook: The right should be there starting off. It 
would be curtailed in the future, if there were abuses. 

The Chairm.an: The courts have a very effective way of 
assessing costs. · 

Senator Macnaughton: I assume you make that last 
statement on the basis of your many years of trial 
experience. 

The Chairm.an: I have had a lifetime of experience in 
courts; I have had years of litigation and years of review­
ing legislation here. I always get bothered a little bit when 
I find the answer being made: There is no. reason for 
appeal-in other words, that the commission would be a 
useless body to give this responsibility to if there were to 
be an appeaJ from its order. Frankly, that upsets me, not 
that that is too important so far as you are concerned. But 
it does affect my viewpoint. 

Mr. Bertrand: Mr. Chairman, you must realize -that in 
matters where tJi.ere is to be an appeal the decision· r~s~ 
with the minister. 

The Chairman: Well, all you had to say to me in the first 
place was that this was a question of policy, and I would 
have said, "Mr. Director, you don't have to make any 
further answer." 

Mr. Cowling: I think we can take it that that has been 
said, Mr. Chairman. 

The Chairman: Then we do not ask you any more 
questions on it. We have just told you what our viewpoint 
is. 

Senator Macnaughton: Mr. Chairman, it has been 
useful to be able to talk to the Assistant Deputy in this 
way. 

The Chainnan: Yes. 

Senator Machaughton: It has been a free-wheeling dis­
cussion and exchange of views, and that is helpful. 

The Chairman: I do not think our attitude would be·any 
different, even if the minister made the statement .. 

Senator Cook: Mr. Chairman, I think we have had a 
hard 111orning's work. If it is in order, I would move the 
motion of adjourJtment. 

The Chairman: I think a motion to adjourn is in order. 

I think we have finished practically everything of impor­
tance. There may be one or two things that you may wish 
to speak to me about, Mr. Bertrand, that we have not been 
able to develop, but I cannot have these people go hungry, 
or have you go hungry. Furthermore, there is a motion to 
adjourn, which is not debatable, and so we have to 
adjourn. · 

Senator Macnaughton: We could say thank you to our 
witnesses. 

The Chairm.an: Yes, indeed. 

The Committee adjourned. 
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Chapter 10 

The Product of the Business-Government 
Interaction: What Did Business Gain? 

What concessions, amendments or administrative changes was business 
as .an interest group able to obtain through its interaction with the 
government following the introduction of the Competition Act in June 
1971? Very shortly after the Stage I amendments were introduced in 
November 1973, Professor Donald N. Thompson made the following 
observation! 

One of the rare abilities in this world is that of taking a good but 
controversial idea a lot of people find objectionable, and revising, 
rewording and reintroducing it so that it says exactly what it _said 
before but is now embraced as being both desirable and different 
from what it was.1 

Thompson argued that not only did Stage I say or promise what C-256 
did but that it also went beyond it to cover professional sports, foreign 
laws applied in Canada and minor issues such as double ticketing. The 
important thing, he stated, is that "it [said] it in a way that opposition 
M.P.s and the media have applauded." 

Perhaps because he was writing less than two weeks after Stage I 
was made public, Thompson did not have the opportunity to observe the 
full flowering of business' opposition to a number of the amendments, 
e.g., the civil procedures of the RTPC regarding the list of "reviewable 
matters." As we shall try to point out, Stage I as introduced in November 
1973 represented a major improvement over C-256 from business' point 
of view. In addition, business was able to obtain amendments to the 
original Stage I proposals which further lessened the impact of the new 
competition policy. We shall begin by listing the "gains" by business and 
then we shall try to identify those proposals for change which business 
did not succeed in altering significantly. 

CHANGE OF MINISTERS 

Pressure by business clearly contributed lo the replacement of Mr. 
Basford as Minister of Consumer and Corporate Affairs by Mr. Andras 
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just six months after Bill C-256 was introduced in the House of 
Commons. Mr. Basford was viewed as a strong advocate for the 
Competition Act and for the consumer interest. His aggressive defence 
of a bill which was an anathema, combined with a perceived 
unwillingness to accomodate business concerns in the dual role of his 
department, made Mr. Basford the visible symbol of all that was wrong 
with the policy. As one executive put it, "If you talk to Basford face to 
face, he makes no bones about his sincere desire to protect the 
consumer ... but shows no concern for the position of business."2 The 
reaction by the representations of business interest groups that have 
already been cited make it clear that Mr. Basford's "lateral arabesque" 
was seen as a victory for business. 

Mr. Basford was perceived by consumers, the Consumers' 
Association of Canada in particular, as a good Minister of Consumer and 
Corporate Affairs. He introduced a number of significant consumer­
oriented bills in his three and one-half years in office. The fact that 
business was able to have him removed could be seen as a salutary lesson 
for any of his successors who might be similarly inclined. In fact, 
subsequent ministers were much less identified with the consumer 
interest and went out of their way not only to be "reasonable" but also to 
appear to be "reasonable" to producer interests. Both Andras and Gray 
were in Ottawa during business' assault on the Competition Act and had 
a chance directly to observe the fate of Basford, who, if he was not 
personally popular, was respected as a hard-working, thorough and 
conscientious politician. Even after Basford was removed, th~ business 
community continued to press their attack on Bill C-256. Mr. Andras's 
assurances of significant modifications not withstanding, until two clear 
signals were received in the spring of 1973, business continued to press 
for a weakening of the legislation. With the appointment of the Director 
of Investigation and Research, D. H. W. Henry, to the Ontario Supreme 
Court in February and Mr. Gray's statement in May (formally confirmed 
in the House in July) that the new legislation would be broken into two 
parts and introduced in the form of amendments to the existing 
legislation, business interests realized that their representations and 
protests were having the desired effect. It is an interesting commentary 
on the identification of Basford with the consumer interest that five 
years after he was removed as minister, businessmen and consumers still 
addressed mail to him as Minister of Consumer and Corporate Affairs. 

THE PROCESS OF POLICY REFORM 

Business reaction to Bill C-256 strongly influenced the subsequent 
process of policy change. First, the reforms were split into two stages. 
Business had complained about the length and complexity of the 
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Competition Act. They said it would have too large an impact if all of the 
changes proposed were implemented simultaneously. The omnibus 
nature of the bill, they argued, meant it was impossible for business to 
respond realistically to what the government proposed. By bringing the 
changes in two smaller package's, what was a large indigestible lump 
became smaller "bite-size" pieces. 

Second, the government dropped the idea of a completely new act 
and introduced its proposals as amendments to the existing statute. 
Familiarity with the words, administration and judicial decisions 
associated with the Combines Investigation Act reduced the uncertainty 
associated with the changes. lncrementalism was demonstrably 
preferred to a larger discontinuity - no matter how "rational" the 
changes may have been. Third, business reaction combined with twenty 
months o(J11inority government and a high turnover of Ministers of 
Consumer and Corporate Affairs resulted in a significant delay in the 
enactment of new legislation. Had these factors not been present, Bill C-
256, introduced in June 1971, could reasonably have been expected to 
become law by mid-1973. What we hav'e is Stage I, the less controversial 
set of amendments, effective January 1, 19763 while Stage II was not 
brought before Parliament until March 16, 1977. It is unlikely that they 
will come into force before mid-1978. Part of the legislation was delayed 
about two and one-half years and the other part about five years. If 
business views the new provisions as a "tax" on its potential profitability, 
then a tax deferred is more acceptable than one immediately 
implemented. 

Fourth, by stretching out the policy change/legislative process 
business was able to engage in more" consultation" with both elected and 
appointed officials. They had more time _to make their case. Given that 
the resources of business are far larger than those of consumer interest 
groups or academics, a longer campaign benefits the business interest 
groups because they have superior staying power. They may win by the 
exhaustion of their opponents. After a long enough period theirs is the 
only voice the policy maker hears. This is the burden of Edelman's point 
when he states: 

... the most effective way to make a public official act as an interest 
wishes him to, is to assure by institutional means that he will become 
thoroughly acquainted with its problems as the adherents of the 
interest see them.4 

In the final analysis, the business groups opposing all or part of the 
legislation did not want compromise; they wanted total victory. The 
public servants, portrayed as intransigent, were often persuaded by 
business' explanations of some of the untoward consequences of the 
original draft legislation. They were willing to change quite a number of 
aspects of the legislation to make it work smoothly. They ''gave," by 
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argument or by pressure, far more than did business. To the end, many 
business leaders continued to see no virtue in the entire set of 
amendments. 

Business efforts aimed at slowing down progress of the legislation 
through the parliamentary machinery can be reinforced by the dynamics 
of the legislation process itself. The minister is faced with a fight for 
House time, with opposition threats to filibuster (often to achieve 
victories in other areas) and the emotional drain of committee hearings 
in both the House and Senate. Toward the end of each session the inter­
ministerial manoeuvering for time becomes fierce. In almost all these 
circumstances compromise to get the bill through, particularly in view of 
the total amount of time taken by the legislation in its earlier form, 
becomes increasingly attractive. As the total time in process lengthens, 
the ability to maintain intellectual and emotional commitment is 
reduced. After the "pressure cooker" atmosphere and exhaustion have 
taken their toll, the ardent advocates of reform may not recognize what 
has been wrought by compromise. 

"UNDULY" RESTORED IN S.32 

A key substantive victory for business was the reinsertion of the word 
"unduly" in the section dealing with conspiracies. S.16 of the 
Competition Act, which was to replace S.32 of the Combines 
Investigation Act, had eliminated the qualifyl.ng word "unduly." The 
Explanatory Notes accompanying Bill C-256 stated, "The new provisions 
clearly outlaw specified kinds of agreements without examining the 
degree of market control."s The effect would be to move to the U.S. 
approach in which price-fixing and related conspiracies are illegal per se. 
The decisions under the Combines Act and the Criminal Code had 
clearly established that price-fixing agreements were not illegal- only 
those which went so far as to testrict competition "unduly." In practice, 
the judges adopted a fairly high threshold, in terms of extensive control 
of the market, before holding an agreement to be illegal. In 1967, Mr. 
Justice Gibson in R. v. Canadian Cost and Apron Supply pointed.out that the 
Canadian cases can be divided into two categories:6 

1. Situations where the object of the conspiracy, or agreement contem­
plated that competition be completely or virtually eliminated i.e., 
Weidman v. Shragge,. Stinson-Reeb, Container Materials and Howard Smith. 

2. Cases in which the object contemplated was something less than 
virtual monopoly, but in which on the respective facts of which cases, 
the courts are able to reach a conclusion of undue inter.ference with 
competition in violation of the statutory provision, i.e., Electrical Con­
tractors, Abitibi. 
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While it is true that the Crown has obtained convictions in over 
four-fifths of the conspiracy cases it has brought, the significance of 
"unduly" lies in the screening of investigations before they are sent to 
the Department of Justice for prosecution. Unless at least one-half of the 
relevant market has been subject to the conspiracy, there is no point in 
taking the case to court. In most cases the conspirators collectively 
accounted for over three-quarters of the market. As two participants at 
the Seventh McGill Government-Industry Conference in 1972 
remarked, "the argument that the 'undueness' test should be retained is 
a complete denial of the need for reform."7 In the same vein Professor 
Milton Moore has asserted, "price agreements should be subject to a per 
se ban [as] ... a necessary condition of an effective compeition policy."s 

In addition to restoring "unduly" in S.32, the ten types of 
agreements or arrangements specifically prohibited by S.16 of the 
Competition Act were dropped and the more general wording of the 
existing S.32 of the Combines Act was retained. While it seems clear that 
S.16 was too broadly drawn, the retention of "unduly" together with the 
previously existing wording of S.32 represent a substantial gain for 
business and a defeat for consumers and others interested in an effective 
competition policy in Canada. 

THE TRIBUNAL IS SCRAPPED 

The fiercely criticized Competitive Practices Tribunal (CPT) was not 
found in Stage I of the amendments although it is found in both the 
consultants' report for Stage II and the Stage II proposed legislation, Bill 
C-42.9 The CPT represented an attempt to utilize civil procedures in 
what, traditionally, had been a strictly criminal approach. "The 
Compeition Act envisage(d) the transfer from [the] courts to the 
Competitive Practices Tribunal of all but the matters that are prohibited 
outright."10 The tribunal was to deal with mergers, specialization, 
franchise and export agreements, price discrimination, promotional 
allowances, exclusive dealing and tying arrangements and refusal to 
deal. These were described as "important matters requiring 
sophisticated economic and business analysis."11 Elements of the CPT 
and its civil procedures can be found in the matters reviewable by the 
existing Restrictive Trade Practices Commission upon the application of 
the Director of Investigation and Research.12 The Competition Act 
would have permitted any person materially affected by practices under 
the jurisdiction of the tribunal to take his case directly to that body 
without first obtaining the permission of the commissioner (i.e., the 
renamed Director). Under the Stage I amendments, only the Director 
may initiate cases before the RTPC. 

The reviewable matters which may be brought before the RTPC 
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are: refusal to sell, consignment selling, exclusive dealing, tied selling, 
market restrictions and the application of foreign judgments, laws or 
dfrectives which are contrary to the Canadian public interest. The 
commission is empowered to issue cease and desist orders when it makes 
an adverse finding. The constitutionality of this section of the ameded 
act is likely to be challenged before long.13 If the R TPC is ruled to be 
constitutionally valid, or at least not challenged, and if it is given 
jurisdiction over mergers, monopolies, price discrimination and export 
and specialization agreements as part of the Stage II amendments, then it 
would appear that the government obtained many of the main elements 
of the CPT in a different form. If this occurs, Thompson's observation 
quoted above will be valid for this part of competition policy at least. 

THE STING OF PRIVATE CIVIL ACTIONS IS REDUCED 

S.55 of the Competition Act provided that persons who suffered loss or 
damage as a result of a violation of the act or a failure to obey an order of 
the tribunal could sue for an amount equal to double the damage proved to 
have been suffered by them. As well, S.80 permitted the court to award 
double damages, upon application of those injured, in addition to the 
usual criminal penalties. Pressure by business resulted in S.31.l of the 
amended Combines Investigation Act, which provides for single 
damages plus costs in private civil actions only. The potential penalty to 
business for violating the law was thus significantly reduced.14 We 
should point out that the amended act does provide that the record of 
successful criminal proceedings and any evidence given in such 
proceedings is evidence in the civil suit. The Senate Committee on 
Banking, Trade and Commerce in its Interim Report proposed that Stage I 
should be amended "to make it clear that 'record of proceedings' is not to 
include transcripts of testimony given or documents or other exhibits 
produced in the criminal proceedings."1s Fortunately, this was not done 
for it would have effectively vitiated the provision. 

"CREDULOUS MAN" TEST ELIMINATED 

Business was able to obtain the removal of the "credulous man" test in 
misleading advertising offences proposed in Bill C-256 [S.20(5)). While 
the "credulous man" test had been accepted in at least one case,16 it 
represented an obvious example of over-reaching in Bill C-256. 
Philosophically hard to defend, it was a needless irritation to the business 
community. Business did not succeed in eliminating the words 
"materially misleading representation," the "general impression" test, 
and the broadened concept of "deemed representation" to the public, 
which includes the salesperon's oral representations. Many of these 
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concepts are already part of provincial consumer protection or trade 
practices legislation, e.g., the B.C. Trade Practices Act. 

BID-RIGGING PROVISION WEAKENED, 
IDENTICAL TENDERS DROPPED 

S.16(2) of the Competition Act provided that evidence of identical 
tenders was evidence of price fixing which, in turn, was declared to be 
illegal per se. This very useful provision, under the pressure of business, 
was eliminated in favour of a much more modest one relating to bid 
rigging alone. 

S.32.2 makes bid rigging an indictable offence and subject to a fine at 
the discretion of the court and/or imprisonment for up to five years. Bid 
rigging is defined to be (a) an agreement among potential bidders for one 
or more of them not to submit a bid, or (b) an agreement to submit bids 
arrived at by collusion. Two exceptions are made: (a) and (b) are not 
illegal if such agreements are made known to the person (firm) calling for 
bids, or if the agreement not to bid or as to the amount of the bid is 
between affiliated companies as defined in the act [S.38.7 and 38.7(1)]. 

The most important implication of 32.2 is that bid rigging becomes 
an offence per se, and is not subject to the qualifying word "unduly" of 
S.32. This removes the necessity to define "the market" and to prove that 
the conspirators in the bid-rigging scheme had sufficient control to 
establish that competition had been lessened unduly. It is also important 
to interpret 32.2 in conjunction with the fact that services are now within 
the orbit of the act, unless they are specifically regulated by a provincial 
schedule. In the Beamish1 7 case, for example, the Crown failed to sustain 
its case because the Ontario Court of Appeal ruled that the rigged 
tenders for the supply and installation of road surfacing materials (sand, 
gravel, stone chips and asphalt) were predominately contracts for work 
and labour. As services, such contracts were not within the purview of 
the Combines Investigation Act. In a similar case a few years later, the 
Crown did not prosecute following an RTPC report.is 

As enacted, the provisions relating to bid rigging represent an 
improvement over the previous state of affairs if one uses the argument 
that "half a loaf is better than none." However, 32.2 represents a 
substantial retreat from what was proposed in the Competition Act in 
1971. 5.16(2) of Bill C-256 provided that the existence of identical tenders 
was evidence of price fixing, which in turn was declared to be illegal per "'-="~ · ···~·· -

se. 5.32.2 does not really attack the problems of identical tenders -
unless the Crown can show that the identical bids were arrived at by 
collusion. This is a difficult task. Seldom does the evidence of collusion 
accompany the submission of tenders and fall out of one of the bidder's 
envelopes19 nor is it apparent that all bids were typed on the same 
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typewriter.20 By far the largest number of cases of identical bids do not 
occur as a result of overt collusion.21 Instead, they occur in the context of 
a highly concentrated industry producing a homogeneous product, 
usually sold to a fairly small number of buyers. In addition, it is 
frequently the case that the flow of transactions is "lumpy," i.e., a few 
major purchases each year (often by tender) account for a good 
proportion to total industry volume. This problem has long been 
recognized by the Director of Investigation and Research.22 

When he appeared before the House of Commons Standing 
Committee on Public Accounts on December 6 and 9, 1963, the Director 
observed that identical tenders were common in chemicals, construction 
materials, electrical equipment and supplies, iron and steel products, 
paper and paper products, petroleum products and a wide variety of 
other products purchased by federal, provincial, and local governments 
and their agencies.2J 

S.32.2 does nothing to ameliorate this problem, nor does any other 
element in the Stage I amendments. Apparently, non-collusive tendering 
can have some credulity-straining results. In 1963 Hydro Quebec 
received six identical bids of $14,394,537.12 for 4,800 miles of aluminum 
cable steel reinforced. Because he could not prove collusion, the Director 
discontinued this inquiry and others relating to numerous cases of 
identical bids in the wire and cable industry.24 

In summary then, S.32.2 advances a modest behavioural remedy for 
what is fundamentally a structural problem. Only inept conspirators are 
likely to get caught while the basic problem remains. The change from 
S.16(2) of the Competition Act to S.32.2 must be classed as a victory for 
producer interests over consumers. 

INDUSTRY AMENDMENTS 

As Stage I moved through the parliamentary committees, specific 
industries were able to insert amendments beneficial to their interests. 
S.31.4(S)(c) has been described as "the Canadian Tire amendment." It 
prevents the application of orders by the RTPC in respect of exclusive 
dealing, market restrictions or tied selling to multiple product 
"franchise" operations such as Canadian Tire, Shoppers Drug Mart, 
Becker Milk Stores, McDonald's, IGA grocery stores and others. The key 
phrase in the section is "multiplicity of products obtained from 
competing sources of supply and a multiplicity of suppliers." The section 
does not, therefore, exempt the national oil companies operating 
through a large number of service station lessees.2s 

S.31.4(7) prevents the application of orders made by the RTPC in 
regard to market restriction agreements of franchise bottlers or 
franchise food outlets. The pressure for this amendment, referred to as 
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"the bottlers amendment," came from the Canadian Soft Drink Bottlers' 
Association which presented its brief to every member of Parliament. 
Most of the bottlers are local businessmen who hold an exclusive 
territorial franchise for a brand name product. 

The effect of the bottlers amendment will be to preserve local or 
regional monopolies for the brand name soft-drink bottlers, e.g., Coca­
Cola, Canada Dry and Pepsi Cola. While competition, primarily of the 
non-price variety, will continue to exist between the brand name 
bottlers, the effect of the amendment will be to reduce the total number 
of direct competitors in any given market. This will make oligopolistic 
coordination on price and other variables easier. The final result is most 
unlikely to benefit consumers. 

The real estate industry, through the Canadian Real Estate 
Associatiofrwas able to have S.37.(6) inserted into the act. It provides that 
"the court will not convict the accused if it finds that the conspiracy 
combination, agreement or arrangement [under S.32] relates only to a 
service and to standards of competence and integrity that are reasonably 
necessary for the protection of the public .... "This amendment, which 
applies to all service industries, could be used to establish significant 
barriers to entry - typically in the form of exaggerated educational 
requirements.27 The result could well be a restriction in number of 
competitors and. in the range of quality/price combinations available to 
the public. The effect of most professions or would-be professions is to 
over-protect the public in the name of ethical standards and profe_ssional 
competence for which the proxy used is formal education. Over­
protection occurs when the poorer members of society are prevented 
from purchasing lower price/lower quality services which, in fact, would 
meet their needs wholly or in part. 

Security dealers and underwriters were able to extend the scope of 
S.4.1 from that first proposed in the Stage I amendments to what was 
enacted. Originally, the exemptions from S.32 and S.38 applied only to 
syndicates formed by security dealers to underwrite new issues. As 
enacted, it permits agreements between the issuer and those involved in 
the primary distribution and extends to secondary distribution "where 
such agreement or arrangement has a reasonable relationship to the 
underwriting of a specific security." This qualification is likely to be 
interpreted broadly, thus potentially reducing competition among 
dealers in the secondary market. No doubt S.4.1 will be a boon to the 
members of the Investment Dealers' Association who worked so hard to 
have the government accept this amendment. 

S.18 of the Competition Act proposed to strengthen greatly the 
prohibition of resale price maintenance in the Canadian law. Subsection 
4 specificaly prohibited "the placing by a producer or a supplier ... of a 
price or suggested price on the commodity or its container by direct 
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application or by attaching thereto a ticket ... unless, in the case of 
suggested retail price, the suggested price is so expressed as to make it 
clear to any person to whose attention it comes, that it is a suggested 
price only and that the commodity may be sold at a lesser price." In the 
Stage I legislation the prohibitions against suggested resale prices, 
"unless it is clear ... " etc., "do not apply to a price that is affixed or 
applied to a product or its package or contained" per S.38(5). The reasons 
for this exemption were given by George Orr, a senior official of the 
Department of Consumer and Corporate Affairs: 

There were representations from people who had pre-pricing done 
for them on the articles they wanted to sell, such as products sold by 
rack jobbers. This can be much more efficiently done in the factory. If 
the change had not been made, it would have been impossible to do 
that sort of thing.2s 

Conservative M.P. Bill Kempling recognized the benefit of 
permitting the practice. 

The manufacturer cannot direct the selling price. All he is suggesting 
is that this is a retail price, and in fact it is very useful in retail selling 
and in wholesale selling as well where the suggested retail price is 
used as a basis for discounts.29 

With this amendment we can chalk one up for producers able to pre­
ticket their merchandise. The power of suggested resale prices is not to 
be underestimated. Many merchants, particularly small ones, will sell at 
the pre-ticketed or suggested price. Resale price maintenance will be 
fostered. 

Newspaper publishers were successful in having S.32(2)(f) inserted 
in the final bill. It permits agreements among competitors to restrict 
advertising or promotion "other than a discriminatory restriction 
directed against a member of the mass media." The minister admitted 
that the amendment modifying a section in the previous act "follows 
numerous representations designed to prevent its utilization against one 
or many information media."3 0 Mr. Kempling wanted to be sure "this is 
as a result of the newspaper people's brief .... "31 Mr. Ouellet assured 
him it was. 

REFUSAL TO DEAL DEFENCES REINSTATED 

S.18 of the Competition Act would have eliminated the four defences to 
a charge of refusal to deal (to enforce resale price maintenance), which 
had been inserted in the act in 1960 by the Conservative government of 
John Diefenbaker. The defences were not to be found in the Stage I 
amendments as introduced in Parliament on November 6, 1973. Nor 
were they part of the thirty amendments proposed by the Minister of 
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Consumer and Corporate Affairs on December 3, 1974. The four 
defences, which became S.38(9) (loss leader selling, bait-and-switch, 
misleading advertising and inadequate level of servicing) were restored 
by the House Committee on Finance, Trade and Economic Affairs in its 
final report to the House on June 5, 1975. The defences were reinserted 
into the Combines Act upon the motion of Norman Cafik, parliamentary 
secretary to the minister and a member of the committee, on the final 
day and evening of hearings on June 3, 1975. Speaking to the 
amendment, the Minister, Mr. Ouellet stated, "This is something that 
had been suggested by various groups, more particularly by the Senate 
committee, and we feel that it would be a constructive amendment."32 
Asked by a committee member if the amendment was in reply to 
requests from various groups of small wholesalers, the minister pointed 
out that-loss leader selling was an issue which would be in the Stage II 
legislation. He went on to say, "However, since there is already in the act 
this S.38(5), which deals partly with this matter as one of the means of 
defence, we thought it might perhaps be better not to interfere with the 
act for the time being. Therefore, although we are not doing all we could 
to favour these wholesalers who are asking for a more basic revision of 
the act, we are at least not changing the existing act."33 

By this action, Mr. Ouellet converted what could have been a 
gratifying victory into a defeat for the forces of competition. 

REFUSAL TO DEAL: THE CHOICE OF ADJECTIVES AND THE 
EXEMPTION OF SPECIFIC BRAND NAMES 

Refusal to deal is one of the reviewable matters subject to civil proce­
dures by the Restrictive Trade Practices Commission. In the Stage I 
legislation as originally proposed, S.31.2 read in part 

where, on application by the Director, the Commission finds that (a) 
a person is adversely affected in his business or is precluded from 
carrying on business due to his inability to obtain adequate supplies 
of a product anywhere in a market on usual trade terms ... [the 
Commission may recommend the removal or reduction in the 
relevant tariffs or it may make an order a supplier to accept the firm 
as a customer). 

In his list of thirty amendments, the minister amended the italicized 
words to read "substantialy affected," saying it was done "with the­
intention of clarifying the threshold below which the section would have 
no possible application."34 What he meant was that the threshold for an 
offence to be created was being raised. This will give producers using 
periodic refusal to supply as device to discipline their customers into 
resale price maintenance more room with which to employ their weapon 
without committing an offence. This change was recommended by the 
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Senate committee in its Interim Reporf,35 but the Senate wanted to go even 
further by deleting the words "or is precluded from carrying on 
business" so that the section would not be vailable to those who had 
never been in business. 

In the Interim Report of the Senate committee studying the Stage I 
legislation Senator Hayden noted, "there has been considerable debate as 
to whether the Commission should make an order under the refusal to 
deal provisions with respect to a particular brand name product."36 The 
minister included as one of his amendments S.31.2(2), which provides 
that failure to obtain supplies of a single brand name product would not 
constitute grounds for an order under these provisions unless that 
particular brand name was so dominant in the market that failure to 
obtain it would substantially affect the ability of the person to carry on 
business in that class of articles. In supporting his amendment, Mr. 
Ouellet said, "There is only a very small number of sectors where one 
firm so dominates his industry that, without supplies of his branded 
lines, a dealer cannot stay in business."37 One can think of cases where a 
firm's business could be substantially affected, yet the producer 
engaging in refusal to deal does not have an "article so differentiated 
[that it] occupies such a dominant position in that market .... "Consider 
the case of Kodak colour film; it is clearly the leading brand name. While 
there are competitors, e.g., Fuji, Ilford, GAF, a photo dealer's inability to 
obtain Kodak film could seriously affect his film sales and overall 
viability. 

S.31.2 was further weakened with the addition of ss.(3) which 
defined trade terms as "terms in respect of payment, units of purchases 
and reasonable technical and servicing requirements." The first two 
aspects can be determined objectively by examination of purchase/sales 
records. The latter two, being much more subjective, might well be used 
as a successful defence to refusal to deal. Although the minister, in 
proposing this amendment, said, "This change makes clear that the 
commission will not order supply where the would-be buyer fails to meet 
such reasonable standards as are imposed on competing dealers in 
respect of the matters mentioned,"38 the "gateway," at face value, is 
broader than he indicated. 

ABUSE OF INTELLECTUAL AND INDUSTRIAL PROPERTY 

As introduced on November 3, 1973 the Stage I legislation contained a 
provision which would have included copyrights and registered 
industrial designs in S.29 which prohibits and provides remedies for the 
abuse of patents and trademarks. The minister's amendments returned 
the section to status quo ante. The justification was that when Stage I was 
introduced the anticipated revision of the Patent Act and the Trade 
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Marks Act was "some considerable distance off. 11 Because of the delay in 
passing Stage I, the amendments to the other acts were not far off, "it 
appears to be more appropriate to amend the underlying legislation first 
before amending the abuse provisions of the Combines Act."39 The 
minister also pointed out that all statutory monopolies would be 
reviewed in Stage II under the issue of monopolization. Canadian 
business was no doubt pleased to hear the minister say that, "one of the 
consequences of the delay, however, is that the Combines Act will 
continue to have no direct application to copyright or registered 
industrial design."4o 

PYRAMID AND REFERRAL SELLING 

In the original Stage I legislation both pyramid and referral selling 
schemes were banned outright. The minister, in his amendments, 
softened these provisions by inserting S.36.3(4) and 36.4(4), which 
exempted from the prohibition schemes "licenced or otherwise 
permitted by or pursuant to an act of the legislature of a province.11 

DUE DILIGENCE DEFENCE 

In response to pressure from business interests the strict liability for 
misleading advertising representations in S.36 and 36. l was dropped and 
S.37.3(2), the "due diligence" defence, inserted. 

THE CORPORATE VEIL RESTORED 

While they extol individualism and personal responsibility for success 
and failure, Canadian executives do not like to be charged with combines 
offences. In this the Crown has been most accommodating, seldom 
laying charges against individuals if there is a c~rporate entity available 
to ,;take the rap." S.73(7) and (8) of the Competition Act proposed to 
pierce the corporate veil and to recognize the fact that corporations are 
merely legal entities and that only natural persons are capable of 
conspiring to fix prices, engaging in resale price maintenance, arranging 
mergers and ordering the publication of misleading advertising 
messages. These sections provided: 

(7) Where a company has been convicted of an offence under this 
section 

(a) every director of the company, and 
(b) every officer, servant or agent of the company who was in 

whole or in part responsible for the conduct of that part of the 
business of the company that gave rise to the offence, 
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is a party to the offence unless he satisfies a court that he had no 
knowledge of any of the acts constituting the offence and could not 
reasonably be expected to have had such knowledge and that he 
exercised reasonable diligertce to prevent the commission of such an ~ 
offence. 

(8) Where an offence under this section is committed by a person 
who, in respect of the business in the course of which the offence 
was committed and at the time the offence was committed, was the 
servant or agent of another person, that other person is a party to 
the offence unless he satisfies a court that he had np knowledge of 
the acts constituting the offence and could not reasonably be 
expected to have had such knowledge and that he exercised 
reasonable diligence to prevent the commission of such an offence. 

Not surprisingly business executives were not anxious to be subject to 
these strictures. Their protests were loud, sufficiently so that the 
government conveniently omitted any provision relating to the legal 
responsibility of offic;ers and/or directors for acts "committed by their 
corporations" in the Stage I amendments. In doing so, the government 
continued to support the myth that corporations, not individuals, 
commit illegal restraints of trade. 

Let us now look at the results of the business-government 
interaction over competition policy up to and including the Stage I 
amendments as passed by Parliament from a different perspective. What 
did business as an interest group not succeed in eliminating? 

THE GAINS FOR CONSUMERS DEPEND UPON ST AGE II 

As much as they may have wished to stay with the status quo ante, business 
could not persuade the government that no additional competition 
legislation was required. There are some gains in Stage I but the delivery 
of real benefits to consumers will depend upon the constitutionality of 
the civil damages provisions and the civil procedures inherent in the 
matters reviewable by the R TPC and the effectiveness of the 
administration and enforcement of the legislation. For example, even a 
large increase in the number of convictions for misleading advertising, if 
they result in fines of $100, $200 or $500, will hardly disprove the 
proposition that "crime pays."41 

Just how far the government was able to move in spite of the strong 
opposition of business will also depend a great deal on what is enacted in 
Stage II. What is proposed in the Skeoch-McDonald report would 
represent a desirable improvement in the existing policies toward 
mergers, monopolization, and administration and enforcement. In this 
author's opinion, however, what is proposed does not go far enough.42 
The proposals by Neil J. Williams43 with respect to consumer class 
actions are highly desirable. The reform of the existing merger section is 
absolutely imperative. The decisions in Canadian Breweries44 and B.C. 
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Sugar4s had the effect of allowing the Crown to attack successfully 
(perhaps), only the merger of the last two firms in an industry. The 
Supreme Court's unanimous decision in November 1976 in the K. C. 
Irving case4 6 has totally nullified the merger and monopoly provisions of 
the existing Combines Investigation Act. 47 

The Director's attempt to operate a "jaw bone" anti-merger policy 
through his stated position on merger law and his program of compliance 
(with respect to mergers) are admissions of the fact that Crown could 
not wield the statutory provisions with any effect.48 

CIVIL PROCEDURES 

As we have noted above, some elements of the civil procedures have been 
introducecl in the form of matters reviewable by the RTPC. However, 
they may only be placed before the commission by the Director, not by 
persons directly affected by one of the restrictive practices as 
contemplated in Bill C-256. The commission's powers are modest. It can 
only issue cease and desist orders. The effectiveness of such orders, like 
the Prohibition Orders now obtainable under S.30 of the act, depend 
upon the ability of the Director and his staff to enforce them. Single­
damage civil actions by affected persons will assist the Director when an 
order has not been obeyed. But while the number of cease and desist 
orders will pile up, the enforcement capabilities of the Bureau of 
Competition Policy will not likely grow apace. The Director should 
publish a list of firms already subject to prohibition orders to permit 
firms and individuals to, in effect, assist him in the enforcement of the 
act. Unless the cost of committing combines offences is vastly increased, 
rational, profit seeking executives will knowingly violate the act. 

AN INCREASE IN MAXIMUM PENAL TIES 

The maximum penalties in the form of fines and imprisonment have 
been increased for misleading advertising. For proceedings by 
indictment the penalties are unchanged - a fine at the discretion of the 
court or five years' imprisonment or both. For proceedings by summary 
conviction (except in the case of double ticketing) the ceiling on fines is 
increased to $25,000 and the ceiling on imprisonment to one year. 

Misleading advertising fines have been increasing in the last few 
years, but they only infrequently have exceeded $5,000. An analysos of 
the cases decided in 1974/75 indicated that the total fine (all counts) in 
S.36 cases (misleading price advertising) was $200 or less in eleven of the 
seventeen cases. In four cases it was in the $201-$400 range and in two it 
was between $401 and $1,000. Of the sixty-four S.36 cases (false 
advertising), in twenty the total fine was $400 or less, in twenty-nine it 
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was between $401 and $1,000. In o!11y six cases was the fine $5,000 ot 
more. There were four fines of $5,000, one of $8,000 and one of $20,000, 
the last being two counts at $10,000 each. The largest fine on record was 
levied on Benson and Hedges in March 1973.41 Reversing the usual 
order, the judge fined them $2,500 on the first count and $25,000 on the 
second. As Table 10-1 indicates, the average firfe in misleading 
advertising cases has been low. For 5.36 offences it was only $229 in 
1973, rising to $296in1975. For S.37 offences, the average was $1,347 in 
1973 (raised significantly by the Benson and Hedges case), but in 1975 it 
had fallen to $1,081. 

In the case of conspiracies (S.32) the government proposed a 
$1,000,000 maximum fine in place of a fine at the discretion of the court 
and this was enacted. How this could be an improvement from the 
Crown's point of view is hard to see. It has been suggested that indicating 
a seven-figure maximum fine may have a desirable psychological effect 
on Canadian judges. The largest fine until april 1977, on a single count, 
was $125,000. On april 13, 1977 Canadian General Electric was fined 
$300,000, Westinghouse Canada $150,000 and GTE Sylvania $100,000 
in the Large Lamp case.so 

The average fine per firm in eight bonspiracy cases decided between 
1970 and 1975 was only $13,758. If the two cases with the largest fines 
are removed, the average falls to $8,149 - just slightly more than the 
average fine per firm in the twenty-one cases decided between 1960 and 
1969.51 

Business was able to eliminate the provision of a maximum fine of 
$2,000,000 andfor imprisonment for up to five years for second or 
subsequent S.32 convictions from the amendments as enacted. Bill C-
256 had also provided that previous convictions under S.32 or S.411 or 
498 of the Criminal Code would count in determining the number of 
previous convictions. 

CONSTITUTIONALITY NOT TESTED 

Despite repeated requests, business interest groups did not succeed in 
their attempts to have Bill C-256 or the Stage I amendments referred to 
the Supreme Court of Canada for a ruling on their constitutional 
validity. In the House committee, Conservative M.P. Sinclair Stevens 
pressed the minister very hards2 for an amendment which would have 
required the g0"l1::rmnent refer 5.31.1 and Part IV.1 of the legislation (the 
provisiosn for private civil actions and all civil procedures before the 
RTPC) to the Supreme Court of Canada to test theirconstitutionality.s3 

The amendment also provided the sections affected would not come into 
force until ruled intra vires by the Supreme Court. 

A study by S. G. M. Grange (since appointed to the Supreme Court 
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I TABLE 10-1 

Disposition of Misleading Advertising Cases,Calendar 1973, 1974 and 1975 

S.36 1973 1974 1975 5.37 197,3 

Charges laid 26 40 15 69 
l\cquittal!l 6 10 3 15 
Convictions 20 30 12 54 
Average fine - per caset $ 229 $ 262 $ 296 $ 1,3472 
Average fine/all counts $ 191 $ 207 $ 254 $ 8362 
Average fine/first count only 

• Corporations $ 247 $ 293 $ 311 $ 888 
• Individuals $ 44 $ 212 $ 183 $ 532 
• Both $ 2043 $ 2424 $ 279 $ 7115 

Total fines in the year $4,575 $7,852 $3,550 $72,725 
Prohibition orders 2 2 11 
Other (jail only, discharge, 

restitution) 3 

NOTES: 

1Incorporates multiple counts and both individuals and corporations. 

2In the Benson and Hedges case the firm was fined $2,500 on the first count and $25,000 on the second. 

3Based on nineteen first count convictions. 

4ln three cases, sentences were suspended, hence there were no fines. 

1974 

102 
30 
72 

$ 1,160 
$ 739 

$ 1,124 
$ 316 
$ 8906 

$83,525 
5 

3 

1975 

70 
17 
53 

$ 1,081 
$ 486 

$ 1,272 
$ 193 
$ 8077 

$57,295 
5 

2 

5Fines imposed in lump sum against four accused have been averaged to determine fines by count, i.e., $500 total on four counts has been treated as 
$125 fine first count, etc. 
68ases on sixty-nine first count convictions in three of which no fine was imposed. 

'Based on fifty-one first count convictions on two of which no fine was imposed. 

SOURCE: 

Ms. Tandy Muir-Warden, Bureau of Competition Policy, Department of Consumer and Corporate Affairs, Ottawa. 
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of Ontario), published by the C. D. Howe Research Institute, casts doubt· 
on the constitutionality of the legislation, but two other reviews of it see 
the legislation as within the powers of the federal government.54 

INCLUSION OF SERVICES 

One of the major elements of the Competition Act did get enacted in the 
1975 amendments. That was the placing of services\ (including the 
professions) within the orbit of the Combines Investigation Act. This 
was done in the face of severe pressure by such groups as the Canadian 
Real Estate Association. To give the service industries time "to clean up 
their act," the application of S.32 was held up until July l, 1976, six 
months after the rest of the amendments came into effect. The real 
impact of this amendment will depend on the extent to which the 
purveyors of services are . able to find shelter under the umbrella of 
provincial regulation and remain "safe and dry" beyond the reach of the 
Combines Act. Until now at least, the Director has accepted the dictum 
of McRuer C.J.H.C. laid down in Canadian Breweries. 

When a Provincial Legislature has conferred on a Commission or 
Board the power to regulate an industry and fix prices, and the 
power has been exercised, the Court must assume that the power is 
exercised in the public interest. In such cases, in order to succeed in a 
prosecution laid under the Combines Act with respect to the 
operation of a combine, I think it must be shown that the combine 
has operated, or is likely to operate, so as to hinder or prevent the 
Provincial body from effectively exercising the powers given to it to 
protect the public interest. If the evidence shows that by reason of a 
merger the accused is given a substantial monopoly in the market, 
this onus, in my opinion, would be discharged.ss 

Should he successfully challenge this ruling, the Director would sharply 
enlarge the coverage of the act. 

IMPROVED MISLEADING ADVERTISING AND DECEPTIVE 
PRACTICES PROVISIONS 

By and large, the government succeeded in getting on the books its 
proposals for reform in the area of misleading advertising and deceptive 
practices. The "credulous man" disappeared but the injunctions against 
pyramid selling, referral selling, bait-and-switch, sales above advertised 
prices, and promotional contests moved into law. As we have pointed 
out, the concept of "deemed representation" was broadened, and a 
"general impression" test instituted.56 The previously existing 
provisions, which date effectively from 1960 and mid-1969 ,57 resulted in 
an explosion of complaints, investigation and prosecutions. For example, 
only 104 non-misleading advertising cases were launched between April 
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1960 and March 1976 while in 681 misleading advertising case's charges 
were laid in the same period. Some 591 of these occurred in the last six 
years (1970-71 to 1975-76). If a similar result follows from the new 
legislation, the enforcement activities of the Bureau of Competition 
Policy may become over-weighted by misleading advertising/deceptive 
practices cases at the expense of larger structural cases involving price 
fixing, mergers and monopolies. In the 1960s this is what occurred in the 
U.S. Federal Trade Commission, where the resources absorbed by the 
larger number of small cases involving the labelling of textiles and furs 
resulted in a very low level of activity in terms of significant anti-trust 
cases.58 

ELIMINATION OF THE "VIRTUAL MONOPOLY" TEST 

While prod~cer interests were able to restore "unduly" to the conspiracy 
section, 32, the reformers did succeed in inserting S.32.1.1 into the 
amended act. This section extinguishes the "virtual monopoly" test in 
conspiracy cases which had been raised by Cartwright J. in the Howard 
Smith case decided in 1957.59 Cartwright's view that a virtual monopoly 
was required before competition was restricted unduly was not the 
dominant view before he expressed it or without challenge after he stated it 
in 1957. For example, Manson J. in Crown Zellerbach, upheld on appeal, 
stated in 1955 that "there are no words in the statute which put the 
Crown under the onus of proving a monopoly or virtual monopoly."6o In 
a 1960 decision, Batshaw J., in the Abitibi case,61 specifically rejected the 
virtual monopoly concept expressed by Cartwright J., which was put 
before him by the defence counsel. 

Manson's words were specifically adopted by Laidlaw J. A. in the 
Ontario Court of Appeal in the Electrical Contractors Association of Ontario 
case in 1961.62 More recently the virtual monopoly doctrine was also 
rejected in R. v. Aetna Insurance (1975) by MacDonald J. A. (Cooper J. A. 
concurring) in the Appeal Division of the Supreme Court of Nova 
Scotia.63 Despite this· record, we find all three judges (in a decision 
written by Houlden J. A.) in the Ontario Court of Appeal in R. v. Armco 
Canada Ltd. et al. endorsing Cartwright J's words.64 

In conclusion, it appears that the elimination of the virtual 
monopoly doctrine represents a useful, butJairly minor, victory for the 
pro-competition forces. The benefits of S.32.1. l depend upon the ability 
of the Crown to get judges to label as "undue" conspiracies involving a 
smaller percentage of the relevant market than have previously been the 
case. The real importance of Cartwright's virtual monopoly criterion 
was found not so much in conspiracy cases as it was in merger cases.65 

-- . .,;._~ 
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EXTRATERRITORIALITY 

Finally, in response to a long history of the extraterritorial application of 
U.S. laws in Canada, principally the antitrust and trading-with-the­
enemy laws, officials in the Bureau of Competition Policy were able to 
insert, in Stage I, amendments concerning the implementation of foreign 
judgments and the application of foreign laws and government and 
corporate directives in Canada (S.31.5 and 31.6). These sections were not 
in C-256 when it was introduced in 1971. The inclusion of these sections 
resulted in consumer and corporate affairs receiving the support of the 

Department of Industry, Trade and Commerce - for these sections at 
least. The extent of the benefits of these sections is hard to predict, but 
they should insure that the Canadian subsidiaries of U.S. multinationals 
will be somewhat more responsive to the Canadian policy environment. 

STRENGTHENED PRICE MAINTENANCE PROVISIONS, 
PROBLEMS OF ENFORCEMENT 

Perhaps because they did not recognize its potential, business did not 
make as much noise as might be expected about the change in S.38 
dealing with price maintenance.66 The keys are the words "by 
agreement, threat, promise or any like means, attempt to influence upwards or 
to discourage the reduction of, the price at which any other 
person ... supplies ... or advertises a product ... "(emphasis added). 
Depending on the interpretation by the courts, this section could be used 
to attack a wide variety of activities unassailable under S.32 
(conspiracies). If applied only to the usual resale price maintenance 
schemes, the section will not realize its full potential. The impact of the 
section will depend, in the first instance, on the aggressiveness with 
which the officials in the Bureau of Competition Policy try to use the 
section in a wider domain. Despite their best efforts and willingness to 
bring cases, they could be hamstrung by the unwillingness of the 
Department of Justice to prosecute cases using this line of attack. 
Fundamentally, the Bureau of Competition Policy is a research and 
investigation agency. It can only recommend prosecution of a case; it 
cannot proceed to the courts on its own volition. This is in sharp contrast 
to the United States, where the Assistant General of the Antitrust 
Division, Department of Jnc;!ke, who also performs the investigation 
and research functions, can go to court on his own initiative. In Canada, 
the monopoly enjoyed by the Department of Justice over all federal 
prosecutions represents an important filter or decision point between 
investigation and prosecution. 
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In the past it is safe to say that officials in the Office of the Director 
of Investigation and Research have been frustrated by the diffidence and 
delay on the part of the Department of Justice in pressing cases.67 

Combines work forms a very small proportion of the Department of 
rustice's total workload. The small absolute number of such cases 
(excluding misleading advertising cases) in a given year means that few 
Crown prosecutors have much knowledge in the area or much sympathy 
for such prosecutions. As combines cases are often complex and involve 
protracted litigation, they reduce the apparent output of the Crown 
attorneys assigned to them. 

Having to to court, a major hurdle remains - convincing a judge to 
apply a new interpretation of the law. Canadian judges, particularly in 
the area of combines law, have generally been conservative legalists. For 
example, in the application of economoc theory to such cases they have 
largely accepted the dictum, "our lady, the Common Law, is not a 
professed economist."68 On this point, as with the others outlined above, 
the final outcome will depend most importantly on the accumulation of 
judicial decisions. Unfavourable decisions, if Canadian history is a guide, 
will remain undisturbed by remedial legislation for many years. The 
emasculation of the merger section of the Combines Investigation Act, 
which took place in 1960, with the Beer and Sugar decisions will not be 
remedied until at least 1978. The slow pace of reform favours the 
existing concentrations of social and economic power. 
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Constitutional law - Distribution of powers -Abor­
tion - Provincial legislation prohibiting abortions f 
outside hospitals - Whether legislation ultra vires prov­
ince as being in pith and substance criminal law -
Constitution Act, 1867, s. 91(27) - Medical Services 
Act, R.S.N.S. 1989, c. 281-Medical Services Designa­

Presents: Le juge ~n chef Lamer et les juges La Forest, 
L'Heureux-Dube, Sopinka, Gonthier, Cory, McLachlin, 
Iacobucci et Major. 

EN APPEL DE LA SECTION D' APPEL DE LA COUR 
SUP~ME DE LA NOUVELLE-ECOSSE 

tion Regulation, N.S. Reg. 152189. 

Droit constitutionnel - Partage des pouvoirs -
Avortement - Textes legislatifs provinciaux interdisant 
les avortements en dehors des hOpitaux - Les textes 
legislatifs echappent-ils a la competence de la province 
parce que ressortissant, de par leur caractere veritable, 
au droit criminel? - Loi constitutionnelle de 1867, art. 
91(27) - Medical Services Act, R.S.N.S. 1989, ch. 281 

g - Medical Services Designation Regulation. N.S. Reg. 
152189. 

In March 1989, in order to prevent the establishment 
of free-standing abortion clinics in . Halifax, the Nova 
Scotia government approved regulations prohibiting the h 
performance of an abortion anywhere other than in a 
place approved as a hospital as well as a regulation 
~enyiog medical s~rv:-:e;; '.~:::>urance coverage for abor­
~ons performed outside a hospital (the "March regula­
tions"). The government later revoked these regulations 
and adopted the Medical Services Act and the Medical 
Services Designation Regulation, which continued the 
P~hibition of the perfonmmce of abortions outside hos­
Pltals and the denial of health insurance coverage for 
~rt~ons performed in violation of the prohibition. j 

p1te these actions, the respondent opened his clinic 
and perfonned 14 abortions. He was charged with 14 

En mars 1989, afin d'empecher l'etablissement de cli­
niques d'avortement autonomes a Halifax, le gouverne­
ment de la Nouvelle-Ecosse a approuve des reglements 
qui interdisaient de pratiquer un avortement ailleurs que 
dans un Mpital approuve ainsi qu'un reglement excluant 
l'assurance-maladie pour les avortements pratiques ail­
leurs que dans les hOpitaux (les <<reglements de mars»). 
Le gouvernement a. par la suite, abroge ces reglements 
et adopte la Medical Services Act et le Medical Services 
Designation Regulation, qui ont reconduit l'interdiction 
de pratiquer des avortements ailleurs que dans un Mpi­
tal et l'exclusion de l'assurance-maladie pour les avorte­
ments pratiques en contravention de l'interdiction. Mal~ 
gre ces actions, I' intime a ouvert sa clinique et pratique 
14 avortements. n a ete inculpe, sous 14 chefs, d'infrac-

3 
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counts of violating the Medical Services Act. The trial tions a la Medical Services Act. Le juge du proces a COn-
judge held that the legislation was ultra Vires the prov- ~lu que les text~S echappai:~t. a_ la CO~t~!lCe legisla-
jru;e_h__ecaus_eit was in_pith and substance criminal-law-- tive-de-ia-provmce-parce qu'tls ressortissaient, de par 
and acquitted the respondent. This decision was upheld leur caractere veritable, au droit criminel et ii a acquitte 
by the Court of Appeal. a l'intime. La Cour d'appel a confirme cette decision. 

Held: The appeal should be dismissed. 

Classification of a law for purposes of federalism 
involves first identifying the "matter" of the law and 
then assigning it to one of the "classes of subjects" in 
respect of which the federal and provincial governments 
have legislative authority under ss. 91 and 92 of the 
Constitution Act, 1867. A law's "matter" is its true char­
acter, or pith and substance. The analysis of pith and 
substance necessarily starts with looking at the legisla­
tion itself, in order to determine its legal effect. The 
court will also look beyond the four comers of the legis­
lation to inquire into its background, context and pur­
pose and, in appropriate cases, will consider evidence of 
the actual or predicted practical effect of the legislation 

Arret: Le pourvoi est rejete. 

La qualification des lois dans le cadre du f ederalisme 
suppose premierement l'identification de la «matiere» 

b visee par la loi, puis son rangement dans l'une des 
«categories de sujets» relativement auxquels les gouver­
nements federal et provinciaux exercent leur autorite 
legislative sous le regime des art. 91 et 92 de la Loi 
constitutionnelle de 1867. La «matiere» d'une loi est 

c son caractere veritable. L'analyse du caractere veritable 
- commence necessairement par l' examen du texte rneme, 
en vue d' en determiner l' effet juridique. La cour tiendra 
egalement compte de la teneur meme du texte ainsi que 
de son contexte et de son objet et, dans les cas qui s'y 

d pretent, elle prendra en consideration l'effet pratique, 
reel OU prevu, de }'application du texte legislatif. Les 
consequences pratiques a long terme du texte ne sont 
pas toujours pertinentes, et il ne sera pas toujours neces-

in operation. The ultimate long-term, practical effect of 
the legislation is not always relevant, nor will proof of it 
always be necessary in establishing the true character of 
the legislation. The -court is entitled to refer to extrinsic 
evidence of various kinds provided it is relevant and not e 
inherently unreliable. This clearly includes related legis­
lation, and evidence of the "mischief' at which the leg­
islation is directed. It also includes legislative history, in 
the sense of the events that occurred during drafting and 
enactment. Provided that the court remains mindful of 
the limited reliability and weight of Hansard evidence, it 
should be admitted as relevant to both the background 
and the purpose of legislation. The excerpts from Han­
sard were thus properly admitted by the trial judge in 
this case. This evidence demonstrates that members of 
all parties in the legislature understood the central fea­
ture of the proposed law to be prohibition of the respon­
dent's proposed clinic on the basis of a common and 
almost unanimous opposition to abortion clinics per se. 

saire d'etablir la preuve de ces consequences pour deter­
miner le caractere veritable du texte legislatif. La cour a 
le droit de se reporter aux types de preuve extrinseque 
qui soot pertinents et qui ne- soot pas douteux en soi. Ils 
incluent de toute evidence les textes connexes et la 
preuve du «mah> que le texte vise a corriger. Ils com-

/ prennent aussi l'historique du texte, c'est-a-dire les cir­
constances de sa redaction et de son adoption. A la con­
dition que le tribunal n'oublie pas que la fiabilite et le 
poids des debats parlementaires soot limites, ii devrait 
les admettre comme etant pertinents quant au contexte et 
quanta l'objet du texte legi$latif. C'est done a hon droit 

g que le juge du proces a admis les extraits du Hansard en 
l' espece. Cette preuve montre que les deputes de tous 
les partis a l'assemblee comprenaient que l'idee mai­
tresse de la loi proposee etait !'interdiction de la cli­
nique de l'intime parce que I' opposition a toute clinique 

The Medical Services Act and Medical Services Des­
ignation Regulation together constitute an indivisible 
attempt by the province to legislate in the area of crimi­
nal law. Since they deal with a subject historically con­
sidered to be part of the criminal law - the prohibition 
of the performance of abortions with penal conse­
quences - they are suspect on their face, and it is not 
-~i~ to invoke the colourability doctrine. An 

examination of their terms and legal effect, their history 
and purpose and the circumstances surrounding their 

h d'avortement quelle qu'elle soit 6tait generale, voire 
quasi unanime. 

Pris ensemble, la Medical Services Act et le Medical 
Services Designation Regulation representent une tenta­
tive indivisible de la part de la province de legiferer 
dans le domaine du droit criminel. · Comme ils portent 
sur un sujet qui a, par le passe, ete tenu pour une ques­
tion touchant le droit criminel - !'interdiction de 
l'avortement assortie de consequences penales - ils 

j soot suspects a premiere vue, et il n'est pas necessaire 
d'invoquer la theorie du detoumement de pouvoir. 
L'examen de leurs termes et de leur effet juridique, de 
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enactment leads to the conclusion that the legislation's 
central purpose and dominant characteristic is the 
restriction of abortion as a socially undesirable practice 
which should be suppressed or punished. Although the 
evidence of the legislation's practical effect is equivo- a 
cal, it is not necessary to establish that its immediate or 
fUture practical impact will actually be to restrict access 

leur historique, de leur objet et des circonstances de 
l' adoption de la loi et de la prise du reglement, amene a 
conclure que l'objet central et la caracteristique domi-
nante des textes legislatifs sont la limitation de I' avorte­
ment en tant qu'acte socialement indesirable qu'il con­
vient de supprimer ou de punir. Certes, la preuve de 
l'effet pratique des textes Iegislatifs est equivoque, mais 
il n'est pas necessaire, pour etayer cette conclusion, 
d'etablir que son impact pratique, immediat ou futur, 
sera reellement de limiter les avortements. Les textes 
legislatifs ont sur les avortements pratiques dans les cli-
niques privees un effet presque identique a celui de la 
disposition du Code criminel relative a 1' avortement 
maintenant annulee, et ce chevauchement de 1' effet juri-

c dique permet d'inferer que les textes etaient con~us pour 
atteindre un objectif touchant le droit crirninel. L'adop­
tion des textes legislatifs contestes ainsi que les faits qui 
les ont precedes corroborent la conclusion qu' ils 

to abortions in order to sustain this conclusion. The leg­
islation has an effect on abortions in private clinics vir­
tually indistinguishable from that of th~ now defunct b 
abortion provision of the Criminal Code, and this over­
lap of legal effects is capable of supporting an inference 
that the legislation was designed to serve a criminal law 
purpose. The events leading up to and including the 
enactment of the impugned legislation also strengthen 
the inference that it was designed to serve a criminal 
law purpose. In addition, the Hansard evidence demon­
strates both that the prohibition of the respondent's 
clinic was the central concern of the legislature, and that 
there was a common and emphatically expressed oppo-

4 sition to free-standing abortion clinics per se. The con­
cerns to which the provincial government submits the 
legislation is primarily directed - privatization, cost 
and quality of health care, and a policy of preventing a 
two-tier system of access to medical services - were 
conspicuously absent throughout most of the legislative e 
proceedings. The impugned legislation treats of a moral 
issue. While legislation which authorizes the establish­
ment and enforcement of a local standard of morality 
does not ipso facto invade the field of criminal law, 
interdiction of conduct in the interest of public morals I 
was and remains one of the classic ends of the criminal 
law. There is thus a strong inference that the purpose 
and true nature of the legislation relate to a matter 
within the federal head of power in respect of criminal 
law. This inference is supported by the absence of evi- g 
dence that privatization and the cost and quality of 
health care services were anything more than incidental 
concerns and by the relatively severe penalties provided 
for in the Act. 

visaient un objectif touchant le droit crirninel. En outre, 
la preuve du Hansard montre, d'une part, que I' interdic­
tion de la clinique de l' intime etait la preoccupation cen-
trale de l'assemblee et, d'autre part, que les cliniques 
d'avortement autonomes en tant que telles ont fait l'ob­
jet d'une opposition commune et categorique. Les 
preoccupations auxquelles ces textes legislatif s se rap­
portaient principalement, d'apres le gouvemement pro­
vincial, - privatisation, coflt et qualite des soins, oppo-
sition a l'instauration d'un systeme de sante a deux 
niveaux - ont visiblement ete absentes durant la pres­
que totalite des debats. Les textes contestes portent sur 
une question morale. Bien qu'une loi qui permet d'eta­
blir et d'appliquer des normes locales de moralite ne 
soit pas necessairement un empietement dans le 
domaine du droit criminel, l'interdiction d'un acte dans 
l'interet de la morale publique etait et reste l'une des 
fins classiques du droit criminel. n y a done de fortes 
raisons d'inferer que l'objet et la nature veritable des 
textes concement une matiere relevant de la competence 
federale en matiere de droit criminel. Cette inference est 
etayee par I' absence de preuve que la privatisation et le 

h coflt et la qualite des services de sante etaient davantage 
que des preoccupations accessoires et par la severite 
relative des peines prevues par la Loi. 
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The judgment of the Court was delivered by 

SOPINKA J. -

Introduction 

Version fran~aise du jugement de la Cour rendu 
h par 

LE JUGE SOPINKA -

Introduction 

The question in this appeal is whether the Nova Dans le present pourvoi, ii s' agit de decider si la 
Scotia Medical Services Act, R.S.N.S. 1989, c. Medical Services Act de la Nouvelle-Ecosse, 
281, and the regulation made under the Act, N.s~- ,.,~~&~~ 1989, ch. 281, et son reglement d'appli­
Reg. 152/89, are ultra vires the province of Nova . cation, N.S. Reg. 152/89, excedent les pouvoirs de 
Scotia on the ground that they are in pith and sub- 1 la province de la Nouvelle-Ecosse parce qu'ils re~­
stance criminal law. The Act and regulation make sortissent, de par leur caractere veritable, au droit 

i 
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it an offence to perform an abortion outside a hos­

pital· 

Between October 26 and November 2, 1989, the a 
resPondent performed 14 abortions at his clinic in 
Halifax. He was charged with 14 counts of violat­
ing the Medical Services Act. He was acquitted at 
trial after the trial judge held that the legislation 

6 under which he was charged was beyond the prov­
ince's legislative authority to enact because it was 
in pith and substance criminal law. This decision 
was upheld by the Nova Scotia Court of Appeal. 
The Crown appeals from the Court of Appeal's c 
decision with leave of this Court. 

Facts and Legislation 
d 

In January 1988, this Court ruled that the Crimi­
nal Code provisions relating to abortion were 
unconstitutional because they violated women's 
Charter guarantee of security of the person: R. v. 
Morgentaler, [1988] 1 S.C.R. 30 (Morgentaler e 
(1988)). At the same time the Court reaffirmed its 
earlier decision that the provisions were a valid 
exercise of the federal criminal law power: 
Morgentaler v. The Queen, [1976] l 'S.C.R. 616 
(Morgentaler (1975)). ·Tue 1988 decision meant I 
that abortion was no longer regulated by the crimi­
nal law. It was no longer an offence to obtain or 
perform an abortion in a clinic such as those run 
by the respondent. A year later, in January 1989, it g 
was rumoured in Nova Scotia that the respondent 
intended to establish a free-standing abortion 
clinic in Halifax. Subsequently, the respondent 
publicly confirmed his intention to do so. 

criminel. Selon la Loi et le reglement, le fait de 
pratiquer un avortement ailleurs que dans un hopi­
tal constitue une infraction. 

Entre le 26 octobre et le 2 novembre 1989, l'in­
time a pratique 14 avortements a sa clinique de 
Halifax. 11 a ete inculpe, sous 14 chefs, d' infrac­
tions a la Medical Services Act. 11 a ete acquitte, le 
juge du proces concluant que la loi en vertu de 
laquelle les accusations avaient ete portees echap­
pait a la competence legislative de la province 
parce qu' elle ressortissait, de par son caractere 
veritable, au droit criminel. La Cour d' appel de la 
Nouvelle-Ecosse a confirme cette decision. Le 
ministere public en appelle de cet arret avec l'auto­
risation de notre Cour. 

Les f aits et les textes legislatif s 

En janvier 1988, notre Cour a decide que les dis­
positions du Code criminel relatives a l'avortement 
etaient inconstitutionnelles parce qu' elles portaient 
atteinte au droit des femmes a la securite de leur 
personne garanti par la Charte: R. c. Morgentaler, 
[1988] 1 R.C.S. 30 (Morgentaler (1988)). En 
meme temps, la Cour a confirme sa decision ante­
rieure selon laquelle . les dispositions constituaient 
un exercice valide du pouvoir federal en matiere de 
droit criminel: Morgentaler c. La Reine, [1976] 1 
R.C.S. 616 (Morgentaler (1975)). L'arret de 1988 
signifiait que l'avortement n'etait plus regi par le 
droit criminel. Ne constituait plus une infraction le 
fait d' obtenir ou de pratiquer un avortement dans 
une clinique comme celles de l' intime. Un an plus 
tard, en janvier 1989, la rumeur voulait, en Nou­
velle-Ecosse, que l'intime ait !'intention d'etablir 
une clinique d' avortement autonome a Halifax. Par 

h la suite, l'intime a confirme publiquement son 
intention. 

On March 16, 1989, the Nova Scotia govern­
ment took action to prevent Dr. Morgentaler from 
realizing his intention. The Governor in Council 
approved two identical regulations, one under the 
Health Act, R.S.N.S. 1989, c. 195 (N.S. Reg. 
33/89), and one under the Hospitals Act, R.S.N.S. 
1989, c. 208 (N.S. Reg. 34/89), which prohibited 
the performance of an abortion anywhere other i 
than in a place approved as a hospital under the 

Le 16 mars 1989, le gouvemement de la Nou­
velle-Ecosse a pris des mesures pour empecher le 
Dr Morgentaler de realiser son intention. Le gou­
vemeur en conseil a approuve deux reglements 
identiques, l'un en application de la Health Act, 
l\~~,Q~9. ch. 195 (N.S. Reg. 33/89), l'autre 
sous le regime de la Hospitals Act, R.S.N.S. 1989, 
ch. 208 (N.S. Reg. 34/89), qui interdisaient de pra­
tiquer un avortement ailleurs que dans un hopital 
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Hospitals Act. At the same time it made a regula­
tion (N.S. Reg. 32/89) pursuant to the Health Ser­
vices and Insurance Act, R.S.N.S. 1989, c. 197, 
denying medical services insurance coverage for 
abortions perfonned outside a hospital. These reg- a 

ulations are referred to collectively as the "March 
regulations". 

On May 8, 1989, one of the interveners in the b 

present case, the Canadian Abortion Rights Action 
League (CARAL), launched a court challenge to 
the constitutionality of the March regulations. The 
matter was set for hearing on June 22, 1989. The 
case was adjourned and ultimately dismissed for c 
lack of standing, primarily because the same issues 
would be determined in the present case: Cana­
dian Abortion Rights Action League Inc. v. Nova 
Scotia (Attorney General) (1990), 96 N.S.R. (2d) 
284 (AD.), aff'g (1989), 93 N.S.R. (2d) 197 d 

(T.D.), leave to appeal refused, [1990] 2 S.C.R. v. 

approu~e au .sens de la Hospitals Act. En mellle 
tem~s, 1~ a pns un reglement (~.S. Reg. 32/89) en 
application de la Health Services and Insurrr .. . _ .... ce 
Act, ~.S.N.S. 1989, ch. 197, excl~ant l'assurance-
malad1e pour les avortements pratiques ailleurs que 
dans les h6pitaux. Ces reglements sont appeles col­
lectivement les «reglements de mars». 

Le 8 mai 1989, l'un des intervenants en I'es­
pece, l' Association canadienne pour le droit a 
I' avortement (ACDA) a attaque devant les tribu­
naux la constitutionnalite des reglements de mars. 
L'affaire a ete mise au rOle du 22 juin 1989. L'ac­
tion a ete ajournee, une fin de non-recevoir ayant 
par la suite ete opposee , a la demanderesse parce 
qu'elle n'avait pas la qualite pour agir, surtout 
parce que les meines questions seraient tranchres 
dans le present pourvoi: Canadian Abortion Rights 
Action League Inc. c. Nova Scotia (Attorney Gene­
ral) (1990), 96 N.S.R. (2d) 284 (S.A.), conf. 
(1989), 93 N.S.R. (2d) 197 (lre inst.), autorisation 
de pourvoi refusee, [1990] 2 R.C.S. v. 

e 
CARAL' s court challenge to the March regula- La contestation judiciaire des reglements de 

tions was still outstanding on June 6, 1989, when mars par l' ACDA etait encore en instance le 6 juin 
the Minister of Health _and Fitness introduced the 1989 quand le ministre de la Sante et de la Condi­
M edical Services Act for fn:st -.reading. The Act tion physique a presente le projet de la Medical 
progresse~ rapidly through the legislature. It f Services Act en premiere lecture. Le projet de loi a 
received third reading and Royal Assent on June · fr~chi rapidement toutes les etapes. II a r~u la 
15, the last day of the legislative session. The rele- troisieme lecture et la sanction royale le 15 juin, 
vant portions of the Act are as follows: dernier jour de la session. Voici les parties perti-

2 The purpose of this Act is to prohibit the privatiza­
tion of the provision of certain medical services in order 
to maintain a single high-quality health-care delivery 
system for all Nova Scotians. 

3 In this Act, 

(a) "designated medical service" means a medical 
service designated pursuant to the regulations; 

nentes de la Loi: 
g 

['IRADUCITON] 2 La presente loi a pour objet d'inter­
dire la privatisation de certains services medicaux afin 
que soit maintenu un seul systeme de sante de qualite 
superieure pour tous fos · habitants de la Nouvelle-

h ECosse. -

3 Les definitions qui suivent s' appliquent h la prC­
sente loi: 

a) «service medical - designe» Service medical 
designe confonnement au reglement; 

4 No person shall perfonn or assist in the perfop:n:: -_ ., .. .,,,,~i~ul ne doit foumir un service medical designe ail­
ance of a designated medical service other than in a hos- ·: 'leurs que dans un h6pital approuve en conformit6 a~ec 
pital approved as a hospital pursuant to the Hospitals 

1 
la Hospitals Act ni aider a la foumiture d'un tel semce. 

Act. 
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5 Par derogation a la Health Services and Insurance 
Act, les personnes qui fournissent des services medicaux 
en contravention de la presente loi, et celles a qui ils 
soot fournis, n' ont pas droit au remboursement pr¢vu 

5 
Notwithstanding the Health Services and Insurance 

ct a person who performs or for whom is performed a 
~cal service contrary to this Act is not entitled to 
ieiJllbursernent pursuant to that Act. 

a dans cette loi. 

6 (1) Quiconque.contrevient a la presente·loi est cou­
pable d'une infraction et passible, sur declaration de cul­
pabilite par procedure sommaire, d'une amende d'au 
moins dix mille dollars et d'au plus cinquante mille dol-

6 (1) Every person who contravenes this Act is guilty 
f an offence and liable upon summary conviction to a 
~ of not less than ten thousand dollars nor more than 
fjfty thousand dollars. 

b lars. 

7 Notwithstanding any other provision of this Act, 
where designated medical services are being performed 
contrarY to this Act, the Minister may, at any time, c 
apply to a judge of the Supreme Court for an injunction, 
and the judge may make any order that in the opinion of 
the judge the case requires. 

8 (1) The Governor in Council, on the recommenda- ti 
tion of the Minister, may make regulations 

(a) after consultation by the Minister with the Med­
ical Society of Nova Scotia, designating a medical 
service for the purpose of this Act; 

e 

The Medical Society was consulted after the pas­
sage of the Act, and a list of medical services was 
finalized. On July 20, 1989, the Medical Services f 
Designation Regulation, N.S. Reg. 152/89, was 
made, designating the following medical services 
for the purposes of the Act: 

(a) Arthroscopy 

(b) Colonoscopy (which, for greater certainty, does not 
include flexible sigmoidoscopy) 

g 

7 Malgre les autre dispositions de la presente loi, si 
des services · medicaux designes sont fournis en contra­
vention de la presente loi, le ministre peut, a tout 
moment, demander a un juge de la Cour supreme de 
decemer une injonction et le juge peut rendre toute autre 
ordonnance qu'il estime necessaire en l'espece. 

8 ( 1) Le gouverneur en conseil, sur la recommanda­
tion du ministre, peut prendre un reglement 

a) apres que le ministre a consulte l' ordre des 
medecins de la Nouvelle-Ecosse, designant des ser­
vices medicaux pour !'application de la presente loi; 

L' ordre des medecins a ete consulte apres 1' adop­
tion de la Loi et une liste definitive· de services 
medicaux a ete dressee. Le 20 juillet 1989, ·le 
Medical Services Designation Regulation, N.S. 
Reg. 152/89, a ete pris, designant les services 
medicaux qui suivent, pour l'application de la Loi: 

[TRADUCTION] 

a) arthroscopie 

b) coloscopie (il est entendu que cet examen n'est pas 
fait au moyen du sigmoidoscope flexible) · 

(c) Upper Gastro-Intestinal Endoscopy h c) endoscopie de l'appareil gastro-intestinal superieur 

(d) Abortion, including a therapeutic abortion, but. not 
including emergency services related to a spontane­
ous abortion or related to complications arising 
from a previously performed abortion 

(e) Lithotripsy 

(f) Liposuction 

{g) Nuclear Medicine 

{h) Installation or Removal of Intraocular Lenses 

(i) Eletromyography, including Nerve Conduction 
Studies 

d) avortement, y compris l'avortement therapeutique, 
mais a !'exclusion des services d'urgence relies a 
l' avortement spontane ou a des complications decou­
lant d'un avortement pratique anterieurement 

e) lithotriptie 

t) liposuccion 

g) m6Jj.ecine nucleaire 
·~~:;f.-

h) installation ou enlevement de lentilles intraoculaires 
j 

i) electromyograPhie, y compris }'examen de la conduc-
tion nerveuse 
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The March regulations were revoked on the same 
day by N.S. Regs. 149-151189. Item (d) of the new 
regulation continued the March regulations' prohi­
bition of the performance of abortions outside hos­
pitals. Section 5 of the Act continued the denial of a 

health insurance coverage for abortions performed 
in violation of the prohibition. 

b 
Despite these actions, Dr. Morgentaler opened 

his clinic in Halifax as predicted. At first the clinic 
only provided counselling and referrals to Dr. 
Morgentaler's Montreal clinic. On October 26, 
1989, however, Dr. Morgentaler defied the Nova c 

Scotia legislation by performing seven abortions. 
He announced that he had done so at a press con­
ference later that day. Several days later he per­
formed seven more abortions. He was charged 
with 14 counts of unlawfully performing a desig- d 

nated medical service, to wit, an abortion, other 
than in a hospital approved as such under the Hos­
pitals Act, contrary to s. 6 of the Medical Services 
Act. Dr. Morgentaler publicly announced his e 

resolve to continue his activities in contravention 
of the Act, and on November",6, 1989 the govern­
ment of Nova Scotia obtained an interim injunc­
tion under s. 7 ·of the Act to restrain him from fur­
ther violations of the Act pending the resolution of f 
the charges and the constitutional challenge in 
court: Nova Scotia (Attorney General) v. 
Morgentaler (1989), 64 D.L.R. (4th) 297 
(N.S.S.C.T.D;), aff d (1990), 69 D.L.R. (4th) 559 
(N.S.S.C.A.D.), leave to appeal refused (1990] 2 g 

S.C.R. ix. 

h 

Les reglements -de mars ont ete abroges le merne 
jour par le reglement N.S. Reg. 149-151/89. L'ali­
nea d) du nouveau reglement a reconduit I'inter­
diction de pratiquer un avortement ailleurs qu 
dans un hopital. L'article 5 de la Loi a recondui~ 
I' exclusion de l'assurance-maladie pour les avorte­
ments pratiques en contravention de !'interdiction. 

Malgre ces actions, le Dr Morgentaler a ouvert 
sa clinique a Halifax comme prevu. Au debut, la 
clinique n' a offert que des consultations et a ren­
voye Jes patientes a la clinique montrealaise du nr 
Morgentaler. Toutefois, le 26 octobre 1989, le l)r 

Morgentaler a defie Jes textes tegisJatifs neo-ecos- I 
sais en pratiquant sept avortements. II l'a annonce 
lors d'une conference de presse plus tard le meme 
jour. Plusieurs jours plus tard, ii a pratique sept 
autres avortements. n a ete inculpe, sous 14 chefs, 
de fourniture illegale d'un service medical designe, 
savoir des avortements, ailleurs que dans un hOpi­
tal approuve sous le regime de la Hospitals Act, 
infraction prevue a l'art. 6 de la Medical Services 
Act. Le Dr Morgentaler a fait part publiquement de 
sa determination a poursuivre ses activites en con­
travention de la Loi et, le 6 novembre 1989, le 
gouvernement de la Nouvelle-Ecosse a obtenu une 
injonction provisoire en vertu de 1' art. 7 de la Loi 
lui interdisant de la violer de nouveau en attendant 
l'issue de !'instance concernant les inculpations et 
la contestation constitutionnelle: Nova Scotia 
(Attorney General) c. Morgentaler (1989), 64 
D.L.R. (4th) 297 (C.S.N.-E. ire inst.), conf. par 
(1990), 69 D.L.R. (4th) 559 (C.S.N.-E.S.A.), auto­
risation de pourvoi refusee, [1990] 2 R.C.S. ix. 

When the case proceeded to trial in June 1990, 
Dr. Morgentaler did not dispute that he had per­
formed the abortions as alleged. He argued, 
instead, that the Act and the regulation were incon­
sistent with the Constitution of Canada and conse­
quently of no force or effect, on the ground'> that 
they violate women's Charter rights to security of 
the person and equality and that they are an unlaw­
ful encroachment on the federal Parliament's 
exclusive criminal law jurisdiction. He also argued 
that the regulation was an abuse of discretion by 

Au proces en juin 1990, le Dr Morgentaler n'a 
pas nie avoir pratique les avortements allegues. Ila 
soutenu plt1,tot que Ia Loi et le reglement etaient 
incompatibles avec la Constitution du Canada e~ 
par consequent, inoperants parce qu'ils violaient 
les droits des femmes a la securite de leur personne 
et leurs droits a J'egalite, qui sont garantis par la 
Charte; et qu'ils constituaient un empietement 
inconstitut~onnel sur le champ de compet~n~e 

i exclusif du Parlement federal en matiere cnnu· 
nelle. n a egalement affirme que le reglement etait 
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the prov~ncial cabinet and therefore in excess of its 
jurisdicuon. 

un abus de pouvoir discretionnaire de la part du 
conseil des ministres provincial et que celui-ci 
avait done excede sa competence. 

~ a Les juridictions inferieures 

A. provincial Court of Nova Scotia (1990), 99 
N.S.R. (2d) 293 

A. La Cour provinciale de la Nouvelle-Ecosse 
(1990), 99 N.S.R. (2d) 293 

Le juge Kennedy a decide d' etudier en premier 
la question de la repartition des pouvoirs et, cela 
fait, i1 a juge inutile de pousser plus loin l' analyse. 
11 a conclu que [TRADUCTION] «l'interdiction et la 

Kennedy Prov. Ct. J. decided to address the dis- b 

tribution of powers issue first and having done so, 
found it unnecessary to go any farther. He con­
cluded that "the prohibition and regulation of abor­
tion has been and remains criminal law in this 
country" and held, at p. 295: 

c reglementation de I' avortement ont toujours ete et 
restent des questions de droit criminel dans notre 
pays» et i1 a determine, a lap. 295: 

(TRADUCTION] Il semble done que, si l'interdiction OU It would seem, therefore, that if the prohibition or 
regulation of abortion is criminal law and if Parliament, 
as part of its proper exercise of its exclusive criminal 
law-making power, may determine what is not criminal 
as well as what is criminal, then by restricting the per­
fonnance of therapeutic abortions to hospitals the Prov­
ince of Nova Scotia has trespassed into an area of Fed­
eral Government competence. 

d la reglementation de l'avortement relevent du droit cri­
minel et si le Parlement, en exer~ant validement son 
pouvoir exclusif de legiferer sur le droit criminel, peut 
decider ce qui est criminel et ce qui ne l' est pas, alors la 
province de la Nouvelle-Ecosse, en limitant les avorte­
ments therapeutiques aux hopitaux, a empiete sur un 

e domaine de competence fooerale. 

He held that he could properly look beyond the 
four comers of the legislation to consid~r extrinsic 
evidence of the legislative history in detennining 
the pith and substance of the legislation. He found I 
that the Nova Scotia government had notice in Jan­
uary 1989 of Dr. Morgentaler's intention to open 
an abortion clinic in Halifax. He reviewed the 
chronology of events that followed and held that it 
was reasonable to infer that the government 

g 

believed that the Medical Services Act and regula­
tion accomplished the same purpose as the March 
regulations. He observed that the provincial gov­
ernment had created a Royal Commission on h 
Health Care Issues in 1987, with a mandate to rec­
ommend health care policy, and that the Act was 
passed before the Commission had rendered its 
report even though the Throne Speech of February 
23, 1989 indicated that the government was await­
ing the report. Kennedy Prov. Ct. J. also noted that 
the Medical Society was not consulted until after 
the Act was passed and that even then, accor4i8g...,.,,; 

j 

II a decide qu'il pouvait a juste titre aller au-dela 
de la teneur meme des textes Iegislatifs pour tenir 
compte de la preuve extrinseque de leur origine 
legislative en vue d' en determiner le caractere 
veritable. 11 a conclu que le gouvemement de la 
Nouvelle-Ecosse avait appris en janvier 1989 que 
le nr Morgentaler avait !'intention d'ouvrir une 
clinique d' avortement a Halifax. 11 a examine la 
chronologie des faits posterieurs et conclu qu' il 
etait raisonnable d'inferer que le gouvemement 
croyait que la Medical Services Act et le reglement 
lui permettraient d'atteindre le meme objectif que 
les reglements de mars. 11 a f ait observer que le 
gouvemement provincial a designe en 1987 une 
commission royale d'enquete chargee d'etudier les 
questions relatives aux soins de sante et de recom­
mander une politique en la matiere, et que la Loi a 
ete votee avant que la commission ait presente son 
rapport, meme si le discours du Trone du 23 
fevrier 1989 indiquait que le gouvernement atten­
dait la publication du rapport. Le juge Kennedy a 
fait remarquer en outre que I' ordre des medecins 
n'avait ete con~ulte qu'apres !'adoption de la Loi 
et que, meme ace moment-fa, selon le president de 
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to the then president of the Society, the restriction 
of abortion was not negotiable. 

Kennedy Prov. Ct. J. held evidence of state­
ments and speeches made in the legislature during " 
debates to be relevant and admissible. He found 
that the Health Minister had openly stated the gov­
emment' s policy to stop free-standing abortion 
clinics, in particular Dr. Morgentaler' s, that this b 
sentiment permeated the debates on both sides of 
the Assembly, and that Dr. Morgentaler was an 
acknowledged "mischief' against which the legis­
lation was directed. He also considered relevant, 
though not determinative, the substantial penalties c 
imposed by the Act (s. 6(1)). 

d 

He concluded that the Act and regulation were 
in pith and substance criminal law, "made prima­
rily to control and restrict abortions within the 
province" and "to keep free-standing abortion clin­
ics, and in the specific, Dr. Morgentaler out of e 
Nova Scotia" (at p. 302). The province's privatiza­
tion concerns, while real, were incidental to the 
paramount purpose of the legislation. Given this 
conclusion, Kem~edy Prov. Ct. J. acquitted the J 
respondent. He refrained from dealing with the 
Charter issues unless directed by an appeal court 
to do so. 

l'ordre a l'epoque, la limitation de l'avortement 
n'etait pas negociable. 

Le juge Kennedy a decide que la preuve des 
declarations et des discours faits devant I' assem­
blee legislative etait pertinente et admissible. n a 
conclu que le ministre de la Sante avait dit ouver­
tement que la position de son gouvemement etait 
d'empecher !'implantation de cliniques d'avorte­
ment autonomes, en particulier celle du Dr Mor­
gentaler, que la meme opinion etait repandue 
parmi les deputes des deux cotes qui ont participe 
au debat a l'assemblee legislative et que le Dr Mor­
gentaler representait un «mah> reconnu que Jes 
textes legislatifs cherchaient a corriger. n a de plus 
tenu pour admissibles, encore qu'elles ne fussent 
pas decisives, les amendes importantes dont Ia Loi 
frappait les contrevenants (par. 6(1)). 

Il a conclu que la Loi et le reglement ressortis­
saient, de par leur caractere veritable, au droit cri­
minel [TRADUCTION] «visant avant tout a controler 
et a limiter les avortements dans. la province» et «a 
empecher l'implantation de cliniques d'avortement 
autonomes et, particulierement, celle du Dr Mor-
gentaler, en Nouvelle-Ecosse» (a la p. 302). Les 
preoccupations de la province quanta la privatisa­
tion etaient certes reelles, mais elles etaieilt acces­
soires a l' objet primordial des textes legislatifs. 
Etant donne cette conclusion, le juge Kennedy a 
acquitte l'intime. II s'est abstenu d'examiner les 
questions relatives a la Charte; il ne le fera que si 

g une cour d'appel le lui demande. 

B. Nova Scotia Supreme Court, Appeal Division 
(1991), 104 N.S.R. (2d) 361 

(1) Freeman J.A., Clarke C.J.N.S. and Hart and h 
Chipman JI.A. concurring 

Freeman J.A. held, at p. 363, that while the 
province had the legislative power to pass a law in 
the present form, the question was whether it was 
colourable criminal law, i.e.: 

B. La Cour supreme de la Nouvelle-Ecosse, Sec­
tion d'appel (1991), 104 N.S.R. (2d) 361 

(1) Le juge Freeman (avec l'appui du juge en 
chef Clarke et des juges Hart et Chipman} 

Le juge Freeman a decide que, a la p. 363, la 
province avait l'autorite legislative pour adopter 
une loi sous cette forme, mais que la question etait 
de savoir s'il s'agissait de droit criminel deguise, 
c' est-a-dire: 

... whether the province properly used [its] powers and j [TRADUCTIQN] ... si la province avait utilise a bon droit 
created a law within the provincial competence, or [ses] pouvoirs et cree une loi relevant de sa competence 
whether it improperly attempted to use federal powers to ou si elle avait a tort essaye d'utiliser le pouvoir federal 



[1993] 3 R.C.S. R. c. MORGENTALER Le juge Sopinka, 475 

pass a law that, regardless of its form, is actually a crim­
inal law. 

He held that both purpose and effect are relevant to 
characterizing the "matter" in relation to which a a 

law is enacted. He found that the legislation effec­
tively duplicated s. 251 of the Criminal Code, 
R.S.C. 1970, c. C-34 (now s. 287), the section 
strock down by this Court in Morgentaler (1988), 
supra. On the other hand, he also held that the b 

effect of the Act was to prevent privatization, and 
since legislative effects alone were inconclusive, 
he examined purpose in more depth. He held that 
the legislative debates were admissible and rele­
vant to the background and purpose of the legisla- c 
ti on. They demonstrated that the government's 
intent in making the March regulations and intro­
ducing the Act was to prevent the establishment of 
Morgentaler clinics in Nova Scotia, and that the 4 
members of both sides of the House understood 
this as the paramount purpose of the legislation. 

e 
Freeman J .A. conceded that a credible case 

could be made out for the provincial objective of 
stamping out privatization of health care services, 
but disagreed that this was the primary target of 
the legislation. Six factors pointed in the other I 
direction (at pp. 376-77), and they are worth 
repeating in full: 

de voter une loi qui, peu importe sa fonne, releve en fait 
du droit criminel. 

11 a conclu que l'objet et l'effet sont aussi perti­
nents I' un que l' autre par rapport a la qualification 
du sujet sur lequel porte une loi. 11 a conclu que fos 
textes Iegislatifs faisaient effectivement double 
emploi avec l'art. 251 du Code criminel, S.R.C. 
1970, ch. C-34 (maintenant l'art. 287), article qui a 
ete annule par notre Cour dans l'arret Morgentaler 
( 1988), precite. En revanche, ii a aussi conclu que 
la Loi avait pour effet d'empecher la privatisation 
et, comme ses effets pris isolement etaient peu 
concluants, il a examine son objet de fa¥on plus 
approfondie. 11 a decide que les debats legislatifs 
etaient admissibles et pertinents quant au contexte 
et a l'objet des textes legislatifs. 11s montraient que 
le gouvemement, en prenant les reglements de 
mars et en deposant la Loi, avait !'intention d'em­
pecher i'implantation de cliniques Morgentaler en 
Nouvelle-ECosse et que les deputes des deux cotes 
de l'assemblee comprenaient que c'etait la l'objet 
primordial des textes. 

Le juge Freeman a concede que la these selon 
laquelle l' objectif de la province etait d' enrayer la 
privatisation des services de sante reposait sur des 
arguments valables, mais il n' etait pas d' accord 
pour dire que c'etait Ia l'objet principal des textes. 
Six facteurs l' ont amene a la conclusion opposee 
(aux pp. 376 et 377); il vaut la peine de les citer 
integralement: 

1. Privatization of medical services had not been enunci,. 
ated as a government objective prior to the introduction 
of the Medical Services Act. It was not mentioned in the 
Throne Speech on February 23, 1989. The Throne 
Speech did say that a Royal Commission Report was 
being awaited. The order-in-council establishing the 
Royal Commission made no reference to privatization. 

g [TRADUCTION] 1. Avant le depot du projet de la Medical 
Services Act, le gouvemement n' avait pas precise que 
son objectif etait la privatisation des services m&licaux. 
11 n'a pas ete question de cet objectif dans le discours du 
Trone du 23 fevrier 1989. On y rnentionnait qu'on atten-

h dait la publication du rapport d'une commission royale 
d'enquete. Le decret constituant cette commission ne 
fait aucunement allusion a la privatisation. 

2. The "March regulations" were obviously aimed at 
Morgentaler clinics. Hon. David Nantes, Health Minis­
ter, made that clear when he announced them to the leg­
islature .... The Medical Services Act was presen..ted to 
the legislature following a court challenge to· fue March 
regulations. It was introduced on June 6, 1989, and 
passed, with the appearance of last-minute haste, the day j 
the House closed on June 15, 1989. The March regula­
tions were encompassed by the Medical Services Act 

2. Les <<reglements de mars)> visaient manifestement les 
cliniques Morgentaler. Monsieur David Nantes, ministre 
de la Sante, l' a bien souligne quand i1 en a fait part a 
l'assemblee legislative [ ... ] La Medical Services Act a 
ete presentee a l'assemblee apres que les reglements de 
mars eurent ete attaques en justice. Elle a ete presentee 
le 6 juin 1989 et votee, a la hate, semble-t-il, le jour de 
la cloture de la session le 15 juin 1989. Les reglements 
de mars etaient englobes dans la Medical Services Act et 
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and its regulation. They were revoked, no longer neces­
sary, on July 20, 1989, the day the regulation was 
passed under the Medical Services Act. 

3. In explaining the desirability of avoiding ·the pitfalls a 

of privatization, the Crown relied heavily on economic 
considerations. The report of the Royal Commission on 
Health Costs was being awaited, as the Throne Speech 
noted. In passing the Medical Services Act on June 15, 
1989, the legislature elected to do so without the benefit b 
of observations or recommendations by the Royal Com­
mission .... 

c 
4. The Crown's evidence as to the official policy of the 
government of Nova Scotia on the privatization issue 
was given by Mr. Malcom [a senior bureaucrat] .... 
The Minister of Health or other cabinet Ministers could 
have given the best evidence as to the real purpose of d 
the Medical Services Act. While Mr. Nantes emphasized 
privatization in moving second reading of the Medical 
Services Act, his remarks to the house about the abortion 
clinics left little doubt about the government's objec­
tives for the Act. e 

5. The Department of Health had b_een engaged in dis­
cussions with the Medical Society of Nova Scotia to 
have more health care services delivered outside of hos- I 
pitals. The Medical Society was not consulted about the 
Act prior to its introduction. The evidence suggests the 
Act runs counter to the direction of the talks. 

dans son reglement d' application. N' etant plus 
saires, ils ont ete abroges le 20 juillet 1989, jour 0~ 
pris le reglement en application de la Medical Se a.~ 
Act. 1'Vicq 

3. Pour expliquer pourquoi il etait souhaitable d'e . 
les embOches de la privatisation, le ministere pub~ter 
insiste sur des considerations economiques. Le c a 
de la commission royale d'enquete sur les co:: 
soins de sante etait attendu, comme le signalait le dis­
cours du Trone. En adoptant la Medical Services Act 1 
15 juin 1989, l'assemblee a choisi d'aller de l'avant ~ 
avoir eu I' avantage de prendre connaissance des obser. 
vations ou des recommandations de la commissio 
royale d' enquete. . . n 

4. La preuve du ministere public quant a la position offi. 
cielle du gouvemement de la Nouvelle-Ecosse au chapi­
tre de la privatisation a ete fournie par le temoignage de 
M. Malcom [ un haut fonctionnaire] ... Le ministre de la 
Sante ou d'autres ministres auraient pu apporter la meil­
leure preuve relativement a I' objectif veritable de la 
Medical Services Act. Certes, M. Nantes a mis l'accent 
sur la privatisation en proposant la deuxieme lecture du 
projet de loi, mais ses propos devant l'assemblee au 
sujet des cliniques d'avortement ne laissaient aucun 
doute quant aux objectifs du gouvemement relativement 
a cette loi. 

5. Le ministere de la Sante avait discute avec l' ordre des 
medecins de la Nouvelle-Ecosse de la possibilite de 
fournir davantage de soins de sante ailleurs que dans les 
hOpitaux. L'ordre des medecins n'a pas ete consulte au 
sujet de la Loi avant qu'elle n'ait ete deposee. Les 
temoignages semblent indiquer que la Loi ne va pas 
dans le meme sens que les pourparlers. 

6. Under s. 35 of the Health Services and Insurance Act 
the penalty for a violation of either the Act or regula­
tions made under it is a maximum fine of $100 for a 
first offence and $200 for a subsequent offence. Under 
the Hospitals Act the maximum fine is $500. The Medi­
cal Services Act provides for a minimum fine of 
$10,000 and a maximum fine of $50,000. The Crown's 
explanation for the substantial penalties under the Medi­
cal Services Act is noteworthy: 

g 6. Aux termes de l'art. 35 de la Health Services and 
Insurance Act, la peine pour la violation de la Loi ou du 
reglement est une amende maximale de 100 $ en cas de 
premiere infraction, et de 200 $, en cas de recidive. Sous 

h le regime de la Hospitals Act, l' amende maximale est de 
500 $. La Medical Services Act prevoit une amende 
minimale de 10 000 $ et une amende maximale de 
50 000 $. II convient de noter que le ministere public a 
donne, a propos des amendes importantes prevues par 
cette loi, l' explication qui suit: 

"Penalties are a means of enforcing compliance with 
provincial laws .... Where a person is determined to 
carry on a lucrative business, as w Dr. Morgentaler, 
who charged an average ot' ~i:>O per procedure 
(Admission of Facts), and who anticipates being open j 
for business in Halifax two days per week, (Tran­
script, p. 1165) at 15 procedures per day, or approxi-

«Les peines soot un moyen d'assurer le respect des 
lois provinciales. [ ... ] Lorsqu'une personne estdeter­
minee, comme I' est le Dr Morgentaler, a exercer une 
activite commerciale lucrative - ii demandait en 
moyenne 350 $ par intervention (admission de faits) 
et prevoyait ouvrir sa clinique a Halifax deux jo~ 
par semaine (Transcription, a la p. 1165), ce qui 
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01ately $10,000 for two days work, if the penalty was 
not substantial, it would not ensure compliance with 
the law. In this case a penalty of $10,000 represents 
~roximately two days work for Dr. Morgentaler." 
[Freeman J.A.'s emphasis.] a 

donne 15 interventions par jour ou environ 10 000 $ 
pour deux jours de travail - si l'amende n'est pas 
elevee, elle n'assurera pas le respect de la loi. En l'es­
pece, une amende de 10 000 $ represente environ 
deux jours de travail pour le or Morgentaler.» [Sou­
ligne par le juge Freeman.] 

Freeman J.A. concluded as follows, at p. 378: 

In summary, there is little in the evidence of the pur­
pose of the Medical Services Act to suggest that its pri­
mary thrust was privatization, and a great deal that 
shows it was primarily intended to prohibit Morgentaler 
abortion clinics. It will be recalled that the effect was 
somewhat equivocal: it impacted upon private abortion 
clinics in the same manner as s. 251 of the Criminal 
Code, but it also had the effect of preventing privatiza­
tion. When the purpose and effect of the Act are consid­
ered together, against the background of all the relevant 
circumstances, the conclusion is inescapable. 

The Medical Services Act is in its pith and substance 
criminal law, as Judge Kennedy found it to be. As such, 
it is beyond the jurisdiction of the government of Nova 
Scotia; it must be struck down. 

(2) Jones J.A., dissenting 

In Jones J .A.' s view, the issue was "simply 
whether the province has the power to regulate 
how and where medical services may be per­
formed in the province" (at p. 378). He referred to 
the provinces' general jurisdiction over health mat­
ters including the non-criminal aspects of abortion, 
and after considering the terms of the Medical Ser­
vices Act, he concluded, at p. 383: 

b 

Le juge Freeman a tire la conclusion suivante, a 
lap. 378: 

[TRADUCTION] Bref, peu d'elements de preuve relatifs 
a l'objet de la Medical Services Act donnent a penser 
que son objet principal etait la privatisation, alors que de 
nombreux elements montrent qu'elle a ete COn¥Ue avant 

c tout pour interdire les cliniques d'avortement du or 
Morgentaler. On se souviendra que son effet a ete 
quelque peu equivoque: elle a eu un impact sur les cli­
niques d'avortement privees de la m~me maniere que 
l' art. 251 du Code criminel, mais elle a eu aussi pour 

4 effet d'interdire la privatisation. Si l'on rapproche l'ob­
jet et l' effet de la Loi, en tenant compte du contexte que 
fonne l' ensemble des circonstances pertinentes, on doit 
forc6ment en arriver a une seule conclusion. 

De par son caractere veritable, la Medical Services 
e Act ressortit au droit criminel, comme I' a estime le juge 

Kennedy. Ace titre, elle excede la competence du gou­
vemement de la Nouvelle-Ecosse; elle doit etre annulee. 

f 
(2) Le juge Jones (dissident) 

De l'avis du juge Jones, la question etait [TRA­
DUCTION] «simplement de savoir si la province a le 
pouvoir de reglementer les modalites des services 

g medicaux et le lieu OU ils peuvent etre fournis dans 
la province» (a lap. 378). II a mentionne la compe­
tence generate de la province sur les questions de 
sante, y compris sur les aspects non criminels de 
l' avortement, et apres avoir examine les termes de 

h la Medical Services Act; ii a conclu, a lap. 383: 

In the absence of federal legislation the province has a 
legitimate interest in the performance of abortions in 
doctors' offices where that practice is objectionable to 
the public. Obviously that was the view of the Legisla­
ture. In my view the pith and substance of the Act is 
simply the regulation of where these medical services 
can be performed. I see- :!e ::iifj..,,_;.,.*""~- in principle 
between such legislation and legislation requiring the 
treatment of aids patients or battered children in hospi- j 
~s. Those are matters within the power of the prov­
mces to legislate in relation to public health. That being 

[TRADUCTION] En l' absence de loi federale, la province a 
un interet legitime dans l' avortement pratique dans le 
bureau d'un m6decin, s'il s' agit d'un acte juge reprehen­
sible par le public. De toute evidence, l'assemblee 16gis­
lative etait de cet avis. Selan moi, de par son caractere 
veritable, la Loi a simplement pour objet de fixer en 
quel lieu ces services m6dicaux peuvent etre foumis. Je 
ne vois aucune difference en principe entre une telle loi 
et une loi exigeant que les patients sideens ou les enfants 
maltraites soient traites dans les hOpitaux. Ce sont des 
questions qui relevent de l'autorite des provinces en 

,-
F 
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so it is not open to this Court to review the reasons for 
the legislation. 

He considered the "colourability" doctrine inappli­
cable since here the province was empowered to 
deal with the subject, and "[l]egislation is not open 
to review on the issue of colourability where a leg­
islature is clearly acting within its powers" (at pp. 
384-85). He would have allowed the appeal and 
ordered the trial to continue. 

Issues 

matiere de sante publique. En consequence, ii n'appar. 
tient pas a notre Cour d'examiner les raisons qui sous. 
tendent la loi. 

II a estime que la theorie du detournement de pou-
" voir etait inapplicable car en I' occurrence la pro­

vince avait le pouvoir de Iegiferer sur le sujet: 
[TRADUCTION] «Une loi n'est pas susceptible de 
revision pour detournement de pouvoir si l' assem-

b blee legislative exerce de toute evidence l'autorite 
dont elle est investie» (aux pp. 384 et 385). 11 
aurait fait droit a 1' appel et ordonne la reprise du 
proces. 

c Les questions en litige 

On February 18, 1992, the Chief Justice stated Le 18 fevrier 1992, le JUge en chef a formule Ies 
the following constitutional questions: questions constitutionnelles suivantes: 

1. Is the Medical Services Act, R.S.N.S. 1989, c. 281, d 1. La Medical Services Act, R.S.N.S. 1989, ch. 281, 
ultra vires the Legislature of the Province of Nova excMe-t-elle la competence de la legislature de la 
Scotia on the ground that the Act is legislation in province de la Nouvelle-Ecosse pour le motif que 
relation to criminal law falling within the exclusive cette loi touche le droit criminel, une matiere qui 
legislative jurisdiction of the Parliament of Canada releve de la competence legislative exclusive du Par-
under s. 91(27) of the Constitution Act, 1867? lement du Canada, en vertu du par. 91(27) de la Loi 

e constitutionnelle de 1867? 

2. Is the Medical Services Designation Regulation, N.S. 2. Le Medical Services Designation Regulation, N.S. 
Reg. 152/89, made on the 20th day of July, 1989, 
pursuant to s. 8 of the Medical Services Act, R.S.N.S. 
1989, c. 281, ultra vires the Lieutenant Governor in I 
Council on the ground the Regulation was made pur­
suant to legislation in relation to criminal law falling 
within the exclusive legislative jurisdiction of the 
Parliament of Canada under s. 91(27) of the Consti­

Reg. 152/89, pris le 20 juillet 1989, conformement a 
l'art. 8 de la Medical Services Act, R.S.N.S. 1989, ch. 
281, excMe+il la competence du lieutenant-gouver­
neur en conseil pour le motif que ce reglement a ete 
pris conformement a une loi touchant le droit crimi­
nel, une matiere qui releve de la competence legisla­
tive exclusive du Parlement du Canada, en vertu du 
par. 91(27) de la Loi constitutionnelle de 1867? tution Act, 1867? 

It is important to keep in mind that the question 
. before us is limited to the distribution of powers. 
The impact of the Canadian Charter of Rights and 
Freedoms on legislation of this kind, while an 
important subject, is not in issue here. A holding 
that this legislation relates to a matter within the 
legislative competence of one or the other level of 
government does not mean that such legislation 
would either survive or fail the scrutiny of the 
Charter. 

'·~-·· ._, __ _ 

g 

II importe de ne pas oublier que la question dont 
nous sommes saisis est limitee au partage des com­
petences. L'impact de Ia Charte canadienne des 

h droits et libertes sur des textes legislatifs de ce 
genre, quoiqu'il constitue un point important, n'est 
pas en Iitige en I' espece. Conclure que ces textes 
concernent un sujet relevant de la competence 
legislative de l'un o~ de l'autre palier de gouverne­
ment ne signifie pas soit qu'ils resisteraient a un 
examen fonde sur la Charte, soit qu'ils seraient 
invalides. 

Moreover, even for purposes of the distribution Au surplus, meme aux fins du partage des com-
of powers the issues are limited in this case: the 1 petences, Jes questions en litige sont restreintes: le 
criminal law power is the only federal head of pouvoir relatif au droit criminel est le seul chef de 
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power in issue. This is the basis on which the case 
has proceeded since the trial, and is reflected in the 
tenns of the constitutional questions. Although the 
argument has been made elsewhere that abortion 
falls properly under the federal government's a 
residual power to legislate for peace, order and 
good government (see, e.g., M. McConnell and L. 
Clark, "Abortion Law in Canada: A Matter of 
National Concern" (1991), 14 Dalhousie L.J. 81), ,, 
that argument cannot .be entertained here because 
of the way in which the issues were framed. Hence 
the intervener CARAL was not allowed to present 
argument on this issue in this case: R. v. 
Morgentaler, [1993] 1 S.C.R. 462 (motion in e 
chambers). The only issues are whether the legisla­
tion is within the competence of the province 
under s. 92 of the Constitution Act, 1867, or 
whether it is in relation to the criminal law and 
thus within the exclusive competence of Parlia- d 
ment under s. 91 (27). 

competence federal en cause. C' est la premisse sur 
laquelle repose la presente espece depuis le proces 
et elle se reflete dans les questions constitution­
nelles. Certes, d' aucuns ont fait valoir que I' avor­
tement relevait a juste titre du pouvoir residuel du 
gouvernement federal de faire des lois pour la 
paix, I'ordre et !e hon gouvernement du Canada 
(voir, p. ex., M. McConnell et L. Clark, «Abortion 
Law in Canada: A Matter of National Concern» 
(1991), 14 Dalhousie. L.J. 81), mais cet argument 
ne saurait etre retenu dans le cas present a cause de 
la formulation des questions en litige. C' est pour­
quoi l'intervenante ACDA n'a pas ete autorisee a 
presenter d'argumentation sur ce point en l'espece: 
R. c. Morgentaler, [1993] 1R.C.S.462 (requete en 
chambre). Les seules questions en litige sont de 
savoir si les textes Iegislatifs ressortissent a la 
competence de la province en application de l' art. 
92 de la Loi constitutionnelle de 1867 ou s'ils se 
rapportent du droit criminel et relevent, par conse­
quent, de la competence exclusive du Parlement 
conformement au par. 91(27). 

I Analysis 
e 

Analyse 

A. General 

The appellant argued that the Medical Services I 
Act and the regulation are valid provincial legisla­
tion enacted pursuant to the province's legislative 
authority over hospitals, health, the medical pro­
fession and the practice of medicine. It relies par­
ticularly on heads (7), (13), and (16) of s. 92 of the g 

Constitution Act, 1867, which give the province 
exclusive legislative authority over: 

A. Aperru 

L' appelante a soutenu que la Medical Services 
Act et son reglement d' application formaient des 
textes legislatifs provinciaux valides, edictes con­
formement a l'autorite legislative de la province en 
ce qui a trait aux hopitaux, a la sante, et a la pro­
fession et la pratique medicales. Elle s' appuie en 
particulier sur les rubriques (7), (13) et (16) de 
l'art. 92 de la Loi constitutionnelle de 1867, qui 
accordent a la province I' autorite legislative exclu­

h sive relativement aux matieres suivantes: 

I 92 •... 

7. The Establishment, Maintc:u<U~\:c, aud Management of 
II~spitals, Asylums, Charities, and Eleemosynary Insti-

l ~hons in and for the Province, other than Marine Hos­
Pttals. 

I 13. Property and Civil Rights in the_:fn>vince. 

' 

92 •... 

7. L'etablissement, l'entretien et !'administration des 
Mpitaux, asiles, institutions et hospices de charite dans 
la province, autres que les hopitaux de marine; 

i 13. La propriete et les droits civils dans la province; 
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16. Generally all Matters of a merely local or private 
Nature in the Province. 

The ground on which the legislation is challenged 
is head (27) of s. 91, which reserves ''The Criminal a 
Law ... " to Parliament. On the basis of the analy-

16. Generalement toutes les matieres d'une nature Pure­
ment locale ou privee dans la province. 

. sis that follows I conclude that the Medical Ser­
vices Act and Medical Services Designation Regu­
lation are criminal law in pith and substance and 
consequently ultra vires the province of Nova Seo- b 

tia. The appeal must therefore be dismissed. 

La contestation des textes est fondee sur la 
rubrique (27) de I' art. 91, qui reserve «Le droit cri­
minel [ ... ]» au Parlement. Etant donne I'analyse 
qui suit, je conclus que la Medical Services Act et 
le Medical Services Designation Regulation Parti­
cipent du droit criminel de par leur caractere veri­
table e~, par consequent, ex~edent les pouvoirs de I 
la provmce de la Nouvelle-Ecosse. Le pourvoi doit 1f 
done etre rejete. ~ 

~ 
Amon avis, la Loi et le Medical Services Desig­

nation Regulation doivent etre examines ensemble 
aux fins de leur qualification constitutionnelle. La 
Loi est redigee en termes generaux dont le sens n'a 
ete precise que dans le reglement N.S. Reg. 
15V89, par lequel ils ont ete rattaches a des ser- -
vices medicaux particuliers. L'historique de la Loi, 

In my opinion, the Act and Medical Services 
Designation Regulation must be considered c 

together for the purposes of constitutional charac­
terization. The Act is in general terms, and only by 
N.S. Reg. 15V89 were its terms given specific 
meaning by attachment to particular medical ser- tl 

vices. The history of the Act, including its consid­
eration in the House of Assembly and its connec­
tion to the earlier March regulations, shows that it 
was always considered in light of the medical ser­
vices to which it would apply, and it was almost e 
always discussed with particular reference to one 
of them, namely abortion. The Act and the list of 
services eventually embodied in the regulation 
were intertwined from the start. 

y compris son etude a l'assemblee legislative et 
son rapport avec les reglements de mars, montre 
qu' elle a toujours ete examinee en fonction des 
services medicaux auxquels elle s' appliquerait, et :l 
le debat sur cette loi a presque toujours porte sur j 
l'un de ces services, soit l'avortement. La Loi et la .~ 
liste de services inseree ulterieurement dans les i 

The situation is similar to that in Texada Mines 
Ltd. v. Attorney-General of British Columbia, 
[1960] S.C.R. 713, in which British Columbia 
enacted legislation providing for a tax to be 
imposed in respect of a mineral or minerals found 
in a "producing area". The rate of tax, the minerals 
subject to it and the producing area in which it 
would apply were all left to be designated. Regula­
tions were made designating a certain area as a 
"producing area", designating iron as the only 
mineral subject to the tax and setting the rate of 
tax. This Court considered the statute together with 
the regulations for the purposes of constitutional 
characterization, and found (after referring also to 
related statutes, the legislative history and back­
ground including the province's historical efforts 
to· e1>:~f'a);\i'· .i.ron smelting in the province by 
means of what were effectively export taxes, the 
nature of the iron ore market, and the deterrent 
effect of the tax) that the statute was an ultra vires 

1 
reglements sont entrelacees depuis le debut. i 

~ La situation est semblable a celle qui etait en 
cause dans l'arret Texada Mines Ltd. c. Attomey­
General of British Columbia, [1960] R.C.S. 713, 

g ou la Colombie-Britannique avait vote une loi pre­
voyant !'imposition d'une taxe sur le mineral ou 
les mineraux qui seraient extraits dans une [TRA­
DUCTION] «region productrice». Le taux de la taxe, 
les mineraux assujettis a celle-ci et la region pro-

h ductrice visee devaient eti-e designes plus tard. Un 
reglement a ete pris, designant une certaine region 
«region productrice», designant un seul mineral, 
soit le fer, et fixant le taux de la taxe. Notre Cour a 
etudie la loi et le reglement ensemble afin d'en 
determiner la constitutionnalite et a conclu (apres 
s' etre referee aussi a des lois connexes, a l' histo­
rique de la loi et au contexte, y compris les efforts 
deployes dans le passe par la province pour encou­
rager l'etablissement de fonderies sur son territoire 

j au moyen de ce qui representait en realite des taxes 
a l' exportation, la nature du marche du minerai de 

~l.j 
f 

' 
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ttelllPt to encourage the establishment of an iron 
a smelter by imposing a prohibitive export tax. 
ore . . d 
'{be regulations gave concrete meanmg an con-

fer et l'effet dissuasif de la taxe) que la loi consti­
tuait une tentative ultra vires d' encourager l' eta­
blissement d'une fonderie par !'imposition d'une 
taxe a l' exportation prohibitive. Le reglement don-~ nt to the statute and were indispensable to its 

c~assification for constitutional pwposes. a nait un sens et un contenu concrets a la loi et etait 
indispensable pour sa qualification sur le plan 
constitutionnel. 

In similar fashion, the statute and regulation are 
considered together in the following analysis. I 
will refer to· them both together as "the legisla­
tion". Together, in my opinion, they constitute an 
indivisible attempt by the province to legislate in 
the area of criminal law. 

6 
De la meme fa~on, la loi et le reglement sont 

examines ensemble dans l'analyse qui suit. Je les 
appellerai «les textes legislatifs». Pris ensemble, a 
mon avis, ils representent une tentative indivisible 
de la part de la province de legif erer dans le 

c domaine du droit criminel. 

B. Classification of Laws 

(1) "What's the 'Matter'?" 

d 
Classification of a law for purposes of federal­

ism involves first identifying the "matter" of the 
law and then assigning it to one of the "classes of 
subjects" in respect to which the federal and pro­
vincial governments have legislative authority e 

under ss. 91 ·and 92 of the Constitution Act, 1867. 
This process of classification is "an interlocking 
one, in which the British North America_ Act and 
the challenged legislation react on one another and 
fix each other's meaning": B. Laskin, "Tests for I 
the Validity of Legislation: What's the 'Matter'?" 
(1955), 11 U.T.L.J. 114, at p. 127. Courts apply 
considerations of policy along with legal principle; 
the task requires "a nice balance of legal skill, g 

respect for established rules, and plain common 
sense. It is not and never can be an exact science": 
F. R. Scott, Civil Liberties and Canadian Federal­
ism (1959), at p. 26. 

B. La qualification des lois 

(1) «Quelle est la matiere en cause?» 

La qualification d'une loi dans le cadre du fooe­
ralisme suppose premierement l'identification de 
la «matiere» visee, puis son rangement dans I' une 
des «categories de sujets» relativement auxquels 
les gouvemements federal et provinciaux exercent 
leur autorite legislative sous le regime des art. 91 
et 92 de la Loi constitutionnelle de 1867. Ce pro­
cessus de qualification est fait [TRADUCTION] 
«d'elements qui s'entremelent et dans ce proces­
sus, l' Acte de 1' Amerique du Nord britannique et 
la loi contestee interagissent et determinent le sens 
l'un de l'autre»: B. Laskin, «Tests for the Validity 
of Legislation: What's the «Matter»?» (1955), 11 
U.T.LJ. 114, a lap. 127. Les tribunaux tiennent 
compte de considerations generales ainsi que des 
principes de droit; la tache exige [TRADUCTION] 

«un delicat dosage de competence de juriste, de 
respect des regles etablies et de gros bon sens. Ce 

h n' est pas et ce ne sera jamais une science exacte»: 

A law's "matter" is its leading feature or true 
character, often described as its pith and substance: 
Union Colliery Co. of British Columbia v. Bryden, 
(1899] A.C. 580 (P.C.), at p. 587; see also Whit­
bread v.,..W!i,,Y~~:~t] 3 S.C.R. 1273, at p. 1286. 
There is no single test for a law's pith and sub­
stance. The approach must be flexible and a tech- i 
nical, formalistic approach is to be avoided. See 

F. R. Scott, Civil Liberties and Canadian Federal­
ism (1959), a lap. 26. 

La «matiere» d'une loi est son idee maitresse, 
souvent appelee son caractere veritable: Union 
Colliery Co. of British Columbia c. Bryden, [1899] 
A.C. 580 (C.P.), a lap. 587; voir aussi Whitbread 
c. Walley, [1990] 3 R.C.S. 1273, a lap. 1286. II n'y 
a pas de critere unique du caractere veritable d'une 
loi. II faut proceder avec souplesse et eviter tout 
formalisme. Voir Hogg, Constitutional Law of 
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Hogg, Constitutional Law of Canada (3rd ed. 
1992), vol. 1, at p. 15-13. While both the pwpose 
and effect of the law are relevant considerations in 
the process of characterization (see, e.g., Attorney­
General for Alberta v. Attorney-General for a 

Canada, [1939] A.C. 117 (P.C.) (the Alberta Bank 
Taxation Reference), at p, 130; Starr v. Boulden, 
[1990] 1 S.C.R. 1366, at pp. 1389, 1392), it is 
often the case that the legislation's dominant pur- b 
pose or aim is the key to constitutional validity. 
Rand. J. put it this way in Switvnan v. Elbling, 
[1957] S.C.R. 285, at pp. 302-3: 

The detailed distribution made by ss. 91 and 92 places 
limits to direct and immediate purposes of provincial c 
action .... The settled principle that calls for a determi­
nation of the "real character", the "pith and substance", 
of what purports to be enacted and whether it is 
"colourable" or is intended to effect its ostensible 
object, means that the true nature of the legislative act, d 
its substance in purpose, must lie within s. 92 or some 
other endowment of provincial power. 

Canada (3e ed. 1992), vol. 1, a lap. 15-13. Bien 
que I' objet et I' effet de la loi soient des facteurs 
pertinents dans le processus de qualification ( voir 
p. ex., l'arret Attorney-General for Alberta c' 
Attorney-General for Canada, [1939] A.c. 117 
(C.P.) (Alberta Bank Taxation Reference), a lap 
130; l'arret Starr c. Boulden, [1990] 1 R.c.s· 
1366, aux pp. 1389 et 1392), il arrive souvent qu~ 
l' objet OU le but principal de la loi SOit I' element 
clef de la constitutionnalite. Comme le dit le juge 
Rand dans l' arret Switvnan c. Elbling, [1957] 
R.C.S. 285, aux pp. 302 et 303: 

[TRADUCTION] La repartition detaillee prevue aux art. 91 
et 92 impose des limites aux fins directes et imm6diates 
de I' action provinciale. [ ... ] Le principe etabli qui exige 
la determination du «caractere veritable», de «l'essence 
et la substance», de ce qui est cense avoir ete adopt6 
comme loi et la question de savoir si le texte est «spe. 
cieux» ou est destine a atteindre son objet ostensible, 
signifie que la nature veritable de l' acte legislatif, son 
ob jet fondamental, doit relever de l' art. 92 ou de 
quelque autre attribution de pouvoirs provinciaux. 

See also Carnation Co. v. Quebec Agricultural e Voir egalement les arrcts Carnation Co. c. Quebec 
Marketing Board, [1968] S.C.R. 238; Canadian Agricultural Marketing Board, [1968] R.C.S. 238; 
Indemnity Co. v: Attorney-General of British Canadian Indemnity Co. c. Procureur general de 
Columbia, [1977] 2 S.C.R. 504, at p. 512; R. v. Big la Colomhie-Britannique, [1977) 2 R.C.S. 504, ala 
M Drug Mart Ltd., [1985] 1 S.C.R. 295, at pp. p. 512; R. c. Btg M Drug Mart Ltd., [1985] 1 
354-55, 357-56; and R. v. Edwards Books and Art f R.C.S. 295, aux pp. 354, 355, 357 et 358; R. c. 
Ltd., [1986] 2 S.C.R. 713, at pp. 744A5, 747 and Edwards Books and Art Ltd., [1986] 2 R.C.S. 713, 
751 (Dickson C.J.), at p. 788 (Beetz J.), and at p. aux pp. 744, 745, 747 et 751 (le juge en chef 
807 (Wilson J.). Dickson), a lap. 788 (le juge Beetz) et a lap. 807 

(2) Purpose and Effect 

(a) "Legal Effect" or Strict Legal Operation 

Evidence of the "effect" of legislation can be 
relevant in two ways: to establish "legal effect" 
and to establish "practical effect". The analysis of 
. pith and substance necessarily starts with looking 
at the legislation itself, in order to determine its 
legal effect. "Legal effect" or "strict legal opera­
tion" refers to how the legislation as a whole 

g 

h 

,-~·~he rights and liabilities of those subject to 
its terms, and is determined from the terms of the . 
legislation itself. See Hogg, supra, at pp. 15-13 1 

and 15-15. Legal effect is often a good indicator of 

(le juge Wilson). · 

(2) L'objet et l'effet 

a) L'«effet juridique» ou l'application sur le 
strict plan du droit 

La preuve de l' «effet» d'un texte legislatif peut 
etre pertinente sous deux aspects: pour etablir son 
«eff et juridique» et pour etablir son «effet pra­
tique». L'analyse du caractere veritable commence 
necessairement par l' examen du texte meme, en 
vue d' en determiner 1' effet juridique. L' «effet juri· 
dique» ou l' «application sur le strict plan du droit» i 

se rapporte a la maniere dont le texte legislatif ~ 
dans son ensemble influe sur les droits et les obli­
gations de ceux qui sont assujettis a ses disposi­
tions, et est determine en fonction des termes 
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preuve du «mah> que le texte vise a corriger· 
Alberta Bank Taxation Reference,.pr&:ite, aux pp: 
130 a 133. Ils comprennent auss1 l'historique du 
texte, c' est-a-dire les circonstances. de sa redaction 
et de son adoption; comme le dit le juge Ritchie 
dans ses motifs concordants dans le Renvoi relatif 

chief' at which the legislation is directed: Alberta 
Bank Taxation Reference, supra, at pp. 130-33. It 
also includes legislative history, in the sense of the 
events that occurred during drafting and enact­
ment; as Ritchie J., concurring in Reference re a 
Anti-Inflation Act, supra, wrote at p. 437, it is "not 
only permissible but essential" to consider the 
material the legislature had before it when the stat­
ute was enacted. 

a la Loi anti-inflation, precite, a la p. 437, ii nous 
est «non seulement permis, mais necessaire» de ~ 

b prendre en consideration les renseignements que le fi 
legislateur avait devant lui lorsqu'il l'a adopte. ~ 

The former exclusionary rule regarding evi­
dence of legislative history h as gradually been 
relaxed (Reference re Upper Churchill Water c 

Rights Reversion Act, [1984] 1 S.C.R. 297, at pp. 
317-19), but until recently the courts have balked 
at admitting evidence of legislative debates and 
speeches. Such evidence was described by Dick­
son J. in Reference re Residential Tenancies Act, d 

1979, supra, at p. 721 as "inadmissible as having 
little evidential weight", and was excluded in Ref­
erence re Upper Churchill Water Rights Reversion 
Act, supra, at p. 319, and Attorney General of e 
Canada v. Reader's Digest Association (Canada) 
Ltd., [1961] S.C.R. 775. The main criticism of 
such evidence has been that it cannot represent the 
"intent" of the legislature, an ihcorporeal body, but 
that is equally. true of other forms of legislative I 
history. Provided that the court remains mindful of 
the limited reliability and weight of Hansard evi­
dence, it should be admitted as relevant to both the 
background and the purpose of legislation. Indeed, 
its admissibility in constitutional cases to aid in g 

determining the background and purpose of legis­
lation now appears well established. See Reference 
re Anti-Inflation Act, supra, at p. 470, per Beetz J. 
(dissenting); R. v. Edwards Books and Art Ltd., h 

supra, at p. 749; Starr v. Boulden, supra, at pp. 
1375-76, 1404 (distribution of powers); R. v. 
Whyte, (1988] 2 S.C.R. 3, at 'pp. 24-25; Irwin Toy 
Ltd. v. Quebec (Attorney General), (1989] 1 S.C.R. 
927, at pp. 983-84 (Charter); and R. v. Mercure, 
[1988] 1 S.C.R. 234, at pp. 249-251 (language 
rights). I would adopt the following passage from 

~~ 

L'ancienne regle d'exclusion touchant la preuve f 
de l'historique d'un texte legislatif a ete graduelle- ; 
ment assouplie (Renvoi relatif a la Upper Chur­
chill Water Rights Reversion Act, [1984] 1 R.C.S. 
297, aux pp. 317 a 319), mais jusqu'a recemment, 
les tribunaux ont hesite a admettre la preuve des 
debats et des discours devant le corps legislatif. 
Dans le Renvoi relatif a la Loi de 1979 sur la loca­
tion residentielle, precite, a la p. 721, le juge 
Dickson a dit que ces discours etaient «irrece­
vables vu leur faible valeur probante» et ils ont ete 
exclus dans le Renvoi relatif a la Upper Churchill 
Water Rights Reversion Act, precite, a la p. 319 et 
dans l'arret Attorney General of Canada c. Read­
er's l)igest Association (Canada) Ltd., [1961] 
R.C.S. 775. La principale critique dont a ete l'objet 1 
ce type de preuve a ete qu'elle ne saurait represen­
ter l' «intention» de la legislature, personne morale, 
mais c'est aussi vrai pour d'autres formes de con­
texte d'adoption d'une loi. A la condition que le 
tribunal n'oublie pas que la fiabilite et le poids des 
debats parlementaires sont limites, i1 devrait Jes 
admettre comme etant pertinents quant au contexte 
et quant a l'objet du texte legislatif. En effet, il 
semble desormais bien etabli qu'ils sont admis­
sibles dans les affaires constitutionnelles car ils 
aident le tribunal a determiner le contexte et l' objet 
du texte. Voir le Renvoi relatij a la Loi anti-infla­
tion, precite, a lap. 470, le juge Beetz (dissident); 
R. c. Edwards Books and Art Ltd., precite, a lap. 
749; Starr c. Boulden, precite, aux pp. 1375, 1376 
et 1404 (partage des pouvoirs); R. c. Whyte, (1988] 
2 R.C.S. 3, aux pp. 24 et 25; Irwin Toy Ltd. c. Que­
bec (Procureur general), [1989] 1 R.C.S. 927, a~ 
pp. 983 et 984 (Charle), et R. c. Mercure, [1988] I 

i R.C.S. 234, aux pp. 249 a 251 (droits linguis­
tiques). Je souscris au passage qui suit, tire de 
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Hogg, supra, as an accurate summary of the state 
of the law on this point (at pp. 15-14 and 15-15): 

. In determining the "purpose" of a statute in this spe- a 
cial sense, there is no doubt as to the propriety of refer­
ence to the state of law before the statute and the defect 
in the law (the "mischief') which the statute purports to 
correct. These may be referred to under ordinary rules 
of statutory interpretation. Until recently, there was b 
doubt about the propriety of reference to parliamentary 
debates (Hansard) and other sources of the "legislative 
history" of the statute. The relevance of legislative his­
tory is obvious: it helps to place the statute in its con­
text, gives some explanation of its provisions, and artic­
ulates the policy of the government that proposed it. c 
Legislative history has usually been held inadmissible in 
Canada under ordinary rules of statutory interpretation. 
But the interpretation of a particular provision of a stat­
ute is an entirely different process from the characteriza­
tion of the entire statute for purposes of judicial review. d 
There seems to be no good reason why legislative his­
tory should not be resorted to for the latter purpose, and, 
despite some earlier authority to the contrary, it is now 
established that reports of royal commissions and law 
reform commissions, government policy papers and e 
even parliamentary debates are indeed admissible. 
[Footnotes omitted.] 

f 

g 

Hogg, op. cit., qui constitue un resume exact de 
l'etat actuel du droit sur ce point (aux pp. 15-14 et 
15-15): 

[lRADUCTION] Il n'y a aucun doute que, pour detenni­
ner l' «objet» d'une loi dans ce sens particulier, le tribu­
nal peut a bon . droit se ref er er a I' et at du droit avant 
l'adoption de la loi et au defaut de la loi (au «mal») 
qu'elle vise a corriger. Les regles ordinaires d'interpr6-
tation des lois Iui permettent de s'y referer. Jusqu'a 
recemment, ii n'etait pas certain qu'il pouvait se repor­
ter aux debats parlementaires (au compte rendu officiel) 
et a d'autres sources concemant l' «historique de la loi». 
La pertinence de l'historique de la loi est evidente: elle 
aide a situer la loi dans son contexte, donne certaines 
explications sur ses dispositions et precise la position du 
gouvemement qui l'a proposee. Les tribunaux canadiens 
ont habituellement juge inadmissible l'historique de la 
loi suivant les regles ordinaires d'interpretation. Mais 
l'interpretation d'une disposition particuliere est un pro­
cessus tout a fait different de la qualification d'une loi 
dans son ensemble aux fins du contr6le judiciaire. II 
semble qu'il n'y ait aucune bonne raison de ne pas se 
reporter a l'historique de la loi pour cette demiere fin et, 
malgre une certaine jurisprudence ancienne qui s'y 
opposait, il est maintenant bien etabli que les rapports 
de commissions d' enquete et de commissions de 
reforme du droit, les enonces de politique gouvememen­
taux et meme les debats parlementaires sont en effet 
admissibles. [Renvois omis.] 

Je suis done d' avis, comme le juge Freeman de 
la Cour d'appel, que c'est a hon droit que le juge 
du proces a admis les extraits du Hansard en l' es­
pece. En un mot, cette preuve montre que les 
deputes de tous les partis a l' assemblee compre-
naient que l'idee maitresse de la loi proposee etait 
!'interdiction de la clinique du Dr Morgentaler 
parce que !'opposition a toute clinique d'avorte-

I would therefore hold, as did Freeman J .A. in 
the Court of Appeal, that the excerpts from Han­
sard were properly admitted by the trial judge in 
this case. In a nutshell, this evidence demonstrates 
that members of all parties in the House under­
stood the central feature of the proposed law to be 
prohibition of Dr. Morgentaler's proposed clinic 
on the basis of a common and almost unanimous 
opposition to abortion clinics per se. I will return 
to the evidence below. 

h ment quelle qu'elle soit etait generate, voire quasi 
unanime. Je reviendrai a cette preuve. 

(c) Practical Effect 

In the present case the Attorney General of 
Nova Scotia submits that the evidence shows that 
the future administration of the Act will not result 
in a :·~striction on abortion services; the respondent 
submits the opposite. This raises the question of . 
the relevance of evidence of practical effect. I have 1 

noted that the legal effect of the terms of legisla-

c) L 'effet pratique 

En 1' espece, le procureur general de la Nou­
velle-Ecosse soutient que la preuve montre que 
l'application future de la Loi n'entrainera pas de 
restriction des services d'avortement; l'intime sou­
tient le contraire. Cela souleve la question de la 
pertinence de la preuve de l'effet pratique. J'ai fait 
observer que l'effet juridique des termes du texte 
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tion is always relevant. Barring material amend­
ments, it does not change over time. The practical 
effect of legislation, on the other hand, has a less 
secure status in constitutional analysis. Practical 
effect consists of the actuaj or predicted results of a 

the legislation's operation and administration (see, 
e.g., Saumur, supra). Courts are often asked to 
adjudicate the constitutionality of legislation which 

Iegislatif est toujours pertinent. Sauf si des modifi­
cations importantes sont apportees, cet effet ne 
change pas au fil des ans. En revanche, !'impor-
tance de l'effet pratique d'un texte legislatif dans 
l' analyse constitutionnelle est moins certaine. 
L' effet pratique consiste dans le resultat reel OU 

prevu de !'application du texte (voir, p. ex., l'arret 
Saumur, precite). Les tribunaux sont souvent 
appeles a statuer sur la constitutionnalite de textes 
legislatifs qui ne sont pas encore en vigueur ou qui, 
comme en 1' espece, ne le sont que depuis peu de 
temps. En pareil cas, toute prediction de l 'effet 
pratique futur n'est possible qu'a court tenne, car 

is not yet in force or which, as here, has only been b 
in force a short time. In such cases any prediction 
of future practical effect is necessarily short-term, 
since the court is not equipped to predict accu­
rately the future consequential impact of legisla­
tion: c le tribunal n' a pas les competences pour predire 

exactement les consequences futures du texte. 

In the Anti-Inflation Act reference, supra, Laskin 
CJ. was willing to admit evidence of the circum-

d stances in which the legislation was passed (at p. 

Dans le Renvoi relatif a la Loi anti-inflation, 
precite, le juge en chef Laskin etait dispose a 
admettre la preuve des circonstances de l' adoption 
de la loi (a la p. 391), niais ii n'a pas admis la 
preuve de son application et de son effet prevus, 
estimant que «la.Cour doit s'abstenir de formuler 

391), but did not admit evidence of its predicted 
operation and effect, finding that "no general prin­
ciple of admissibility or inadmissibility can or 
ought to be propounded by this Court" (at p. 389). 
The difficulty with practical effect is that whereas 

e un principe general sur I' admissibilite de la preuve 
extrinseque» (a la p. 389). Ce qui est difficile dans 
le cas de l'effet pratique c'est que, tandis que dans 
un contexte donne, l'effet pratique d'un texte Iegis-

in one context practical effect may reveal the true 
purpose of the legislation (see Squmur, supra), in 
another context it may be incidental and entirely 
irrelevant even though it is drastic (Attorney-Gen- I 
era{ for Saskatchewan v. Attorney-General for 
Canada, (1949] A.C. 110 (P.C.), Canadian Indem­
nity Co. v. Attorney-General of British Columbia, 
supra, Whitbread v. Walley, supra, at p. 1286); and 
in yet another context provincial and federal enact- g 

ments with the same practical impact may both 
stand if the matter to which they relate has two 
"aspects" of roughly equivalent importance, one 
within federal and the other within provincial com- h 

petence (Hodge v. The Queen (1883), 9 App. Cas. 
117 (P.C.), at p. 130; Bell Canada v. Quebec 
(Commission de la sante et de la securite du trav­
ail), (1988] 1 S.C.R. 749). 

latif peut indiquer son objet veritable (voir l'arret 
Saumur, precite), dans un autre, il peut etre acces­
soire et tout a fait depourvu de pertinence, meme 
s'il est radical (Attorney-General for Saska.tche­
wan c. Attorney-General for Canada, [1949] A.C. 
110, (C.P.); Canadian Indemnity Co. c. Procureur 
general de la Colombie-Britannique, precite; Whit­
bread c. Walley, precite, a la p. 1286); et dans un 
autre encore, une loi provinciale et une loi federale 
ayant le meme effet pratique peuvent etre toutes 
deux tenues pour valides si la matiere a laquelle 
elles se rapportent comporte deux «aspects» d'im-
portance a peu pres equivalente, l'un relevant de la 
competence du federal I' autre de la competence de 
la province (Hodge c. The Queen (1883), 9 App. 

; Cas. 117 (C.P.), a la p. 130; Bell Canada c. Que­
bec (Commission de la sante et de la securite du 
travail), [1988] 1 R.C.S. 749). 

In the majority of cases the only relevance of . Dans la majorite des cas, l'effet praffque ne sera· 
practical effect is to demonstrate an ultra vires pur- 1 pertinent que s'il temoigne d'un objet ultra vires, 
pose by revealing a serious impact upon a matter c'est-a-dire s'il revele une consequence grave sur 
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une matiere qui ne releve pas de la competence du 
corps legislatif qui a adopte le texte et s' ii contredit 
ainsi un objet apparemment intra vires ou s'il con­
firme !'impression que le texte est ultra vires. 

a C' est a cause de la difficulte de la determination 
du role de l'effet pratique (comme l'illustre en par­
ticulier l'arret Walter c. Attorney General of 
Alberta, (1969] R.C.S. 383, dans lequel une loi 
provinciale interdisant la propriete collective de 
terres a ete declaree intra vires meme si elle portait 

outside the enacting body's legislative authority 
and thus either contradicting an appearance of 
intra vires or confirming an impression of ultra 
vires. It was in light of the difficult status of practi­
cal effect (particularly as exemplified in Walter v. 
Attorney General of Alberta, [1969] S.C.R. 383, 
wherein provincial legislation banning communal 
landholding was held intra vires even though the 
legislation drastically infringed the Hutterite com- b 
munity's religious freedom) that Wilson J., concur­
ring in R. v. Big M Drug Mart Ltd., supra, held 
that legislative purpose is the focal point in distri­
bution of powers analysis. One of the issues in that 
case was whether the Lord's Day Act, R.S.C. 1970, c 

c. L-13, was enacted pursuant to Parliament's 
criminal law power. Dickson J. (as he then was), 
writing for the majority, held that the Act was 
valid criminal law because its purpose was to com­
pel religious observance of a Sunday sabbath (at p. d 

352), and emphasized that his conclusion 
depended on the identification of the purpose of 
the Act (at p. 355). Wilson J. held, in a passage not 
in conflict with Dickson J.'s approach to division 
of powers, that the pith and substance of legisla- e 

tion is determined through "an examination of the 
primary legislative purpose with a view to distin­
guishing the central thfl!st of the enactment from 
its merely incidental effects" (at p. 357). She con- / 
eluded, at p. 358, that: 

gravement atteinte a la liberte de religion d'une 
communaute hutterite) que, dans l'arret R. c. Big 
M Drug Mart Ltd., precite, le juge Wilson, qui a 
souscrit a I' a vis de ses collegues, a decide que 
l'objet d'un texte legislatif est au centre de !'ana-
lyse fondee sur le partage des competences. Dans 
cette affaire, ii s'agissait entre autres de decider si 
la Loi sur le dimanche, S.R.C. 1970, ch. L-13, 
avait ete adoptee conformement au pouvoir du Par­
Iement en matiere de droit criminel. Le juge 
Dickson (plus tard Juge en chef), au nom de la 
majorite, a decide que la loi relevait bien du droit 
criminel parce qu'elle avait pour objet !'obser­
vance obligatoire du sabbat ( dimanche) (a la p. 
352) et ii a souligne que sa conclusion reposait sur 
le fait que l'objet de la loi avait ete identifie (a lap. 
355). Dans un passage qui ne s'opposait pas au 
point de vue du juge Dickson sur le partage des 
competences, le juge Wilson a conclu que le carac-
tere veritable de la loi est determine «par un exa­
men de 1' objet premier de la loi afin de distinguer 
la portee principale de cette loi de ses effets pure-

r ment secondaires» (a la p. 357). Elle conclut, a la 
p. 358: 

Only when the effects of the legislation so directly 
impinge on some other subject matter as to reflect some 
alternative or ulterior purpose do the effects themselves h 
take on analytic significance. 

If, however, pith and substance can be deter­
mined without reference to evidence of practical 
effect, the absence of evidence that the legislation 
has a practical effect in line with this characteriza­
tion will not displace the conclusion as to the legis­
lation's invalidity. In such a case, "evidence as to 
the likely effect of legislation would not add any­
thing useful to the task of characterization, but i 
would merely bear on the wisdom or efficacy of 

Ce n'est que lorsqu'une loi a des effets qui empietent si 
directement sur un autre domaine qu'elle doit avoir un 
objet dissimule que lesdits eff ets prennent eux-memes 
de !'importance aux fins de l'analyse ... 

Si, toutefois, le caractere veritable peut etre 
determine sans qu'il soit tenu compte de la preuve 
de l'effet pratique, I' absence de preuve que le texte 
legislatif a un effet pratique correspondant a sa 
qualification n'ecarte pas }a conclusion quanta 3Gil 

invalidite. Dans un tel cas, [TRADUCTION] «la 
preuve de l'effet probable de la loi ne seraitd'au­
cune utilite par rapport a la t§.che de qualifier la loi, 
mais concemerait simplement la sagesse ou I' effi-
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cacite de la loi. En pareil cas, la preuve n' est pas 
pertinente» (Hogg, op. cit., a la p. 15-16). Voir 
aussi le Renvoi relatif a la Loi anti-inflation, pre-
cite, aux pp. 424 et 425. Cette preuve ne change 
pas la «matiere» que vise le texte legislatif et ne se 
rapporte qu'a l'efficacite de la loi pour ce qui est 
d' atteindre son objectif. Le tribunal ne s' interesse 
pas a la sagesse de la loi et le gouvemement ne 
saurait certainement pas justifier un texte legislatif 
deja declare ultra vires en affirm.ant qu'il n'attein-
dra pas son but ou son objectif. Au surplus, je le 
repete, le texte est souvent etudie avant qu'on en 
connaisse les consequences reelles et on ne peut 

the statute. In those cases the evidence is not rele­
vant" (Hogg, supra, at p. 15-16). See also Refer­
ence re Anti-Inflation Act, supra, at pp. 424-25. 
Such evidence will not change the legislation's 
"matter", and only goes to the effectiveness of the 4 

statute to fulfil its object. The court is not con­
cerned with the wisdom of a statute, and the gov­
errunent surely cannot justify legislation already 
determined to be ultra vires by arguing that it will 

6 
not realize its aim or objective. Moreover, as I 
have said, legislation is often considered before 
experience has shown its actual impact, and pre­
diction of future impact is necessarily short-term. I 
would adapt what La Forest J. said in another con­
text (R. v. Edwards Books and Art Ltd., supra, at p. 
803) to this situation: "[i]t is undesirable that an 
Act be found constitutional today and unconstitu­
tional tomorrow" simply because of the absence of 
conclusive evidence as to future impact or the pos- d 
sibility of a change in practical effect. 

c necessairement predire son effet futur qu' a court 
terme. J' adapterais a la situation en cause ce qu' a 
dit le juge La Forest dans un autre contexte (arret 
R. c. Edwards Books and Art Ltd., precite, a la p. 

e 

(3) Scope of the Applicable Heads of Power 

803): «[i]l n'est pas souhaitable qu'une loi soit 
jugee constitutionnelle aujourd'hui et inconstitu­
tionnelle demain» simplement en raison de l'ab-
sence de preuve concluante quant a son effet futur 
OU quanta la possibilite d'un changement dans son 
effet pratique. 

(3) La portee des chefs de compCtence appli­
cables 

La question a trancher en l' espece est de savoir 
si la Nouvelle-Ecosse a, par les textes legislatifs en 
cause, fixe le lieu ou des services medicaux doi-
vent etre foumis afin de controler la qualite et la 
nature de son systeme de sante ou si elle a tente 
d'interdire de pratiquer un avortement ailleurs que 
dans un hopital afin de supprimer ou de punir 
l'avortement, qu'elle per~oit comme une conduite 
socialement indesirable. Dans la premiere hypo­
these, le texte releve de la competence de la pro-

The issue we face in the present case is whether 
Nova Scotia has, by the present legislation, regu- / 

lated the place for delivery of a medical service 
with a view to controlling the quality and nature of 
its health care delivery system, or has attempted to 
prohibit the performance of abortions outside hos- g 

pitals with a view to suppressing or punishing 
what it perceives to be the socially undesirable 
conduct of abortion. The former would place the 
legislation within provincial competence; the latter 
would make it criminal law. h vince; dans la seconde, ii touche le droit criminel. 

(a) The Criminal Law 

Section 91(27) of the Constitution Act, 1867 
gives the federal Parliament exclusive legislative 
jurisdiction over criminal law in the widest sense 
of the term: Attorney General for Ontario v. Ham­
ilton Street Railway Co., [1903] A.C. 524 (P.C.), at 
p. 529. In Proprietary Articles Trade Association v. 
Attorney General for Canada, [1931] A.C. 310 
(P.C.), at p. 324, the Judicial Committee took this 

a) Le droit criminel 

Le paragraphe 91 (27) de la Loi constitutionnelle 
de 1867 attribue au Parlement la competence Jegis­
lative exclusive sur le droit criminel au sens le plus 
large du terme: Attorney General for Ontario c. 
Hamilton Street Railway Co., [19031 A.C. 524 
(C.P.), a la p. 529. Dans l1arret f1roprietary 

j Articles Trade Association c. Attorney General for 
Canada, [1931] A.C. 310 (C.P.), a la p. 324, le 
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to include any act prohibited with penal conse­
quences, but this interpretation was too generous 
and the missing ingredient was supplied by Rand J. 
in bis classic fonnulation of the scope of the tests 
for criminal law in Reference re Validity of Section " 
S(a) of the Dairy Industry Act, [1949] S.C.R. 1 (the 
Margarine Reference), at pp. 49-50: 

Comite judiciaire du Conseil prive a emis l'avis 
que ce terme incluait tout acte interdit, assorti de 
conseque.nces penales, mais cette interpretation 
etait trop liberale et l' element manquant a ete 
fourni par le juge Rand dans sa formulation clas­
sique de la portee des criteres du droit criminel 
clans Reference re Validity of Section 5(a) of the 
Dairy Industry Act, [1949] R.C.S. 1 (Renvoi sur la 

,, margarine), aux pp. 49 et 50: 

... we can properly look for some evil or injurious or 
undesirable effect upon the public against which the law 
is directed. That effect may be in relation to social, eco­
nomic or political interests; and the legislature has had 
in mind to suppress the evil or to safeguard the interest c 
threatened. 

Is the prohibition then enacted with a view to a public d 
pwpose which can support it as being in relation to 
criminal law? Public peace, order, security, health, 
morality: these are the ordinary though not exclusive 
ends served by that law .... 

e 
The presence or absence of a criminal public 

purpose or object is thus pivotal: see wrd's Day 
Alliance of Canada v. Attorney General of British 
Columbia, [1959] S.C.R. 497, at pp. 508-9; Good­
year Tire and Rubber Co. of Canada v. The Queen, I 
[1956] S.C.R. 303, at p. 313; and Boggs v. The 
Queen, [1981] 1 S.C.R. 49. This is not contra­
dicted· by the decision in Starr v. Boulden, supra. 
In that case the province of Ontario established a 
commission of inquiry to investigate and find f 

whether Patricia Starr and Tridel Corporation had, 
in their dealings with public officials, conferred 
benefits, advantages or rewards of any kind on any 
public official. The terms of reference specified h 
individuals by name and used language virtually 
indistinguishable from that of s. 121(b) of the 
Criminal Code. Lamer J. (as he then was), speak­
ing for the majority, held the inquiry ultra vires, at 
p. 1402: 

· · . it is the combined and cumulative effect of the 
names together with the incorporation of the Criminal 
Code offence that renders this inquiry ultra vires the j 
province. The terms of reference name private individu­
als and do so in reference to language that is virtually 

(TRADUCilON] •.. nous pouvons a bon droit rechercher 
quel mal ou effet public prejudiciable ou indesirable est 
vise par la loi. Cet eff et peut viser des interets sociaux, 
economiques ou politiques; et la legislature a eu en vue 
la suppression du mal ou la sauvegarde des interets 
menaces. 

L'interdiction est-elle alors 6dictee en vue d'un inte­
ret public qui peut lui donner un fondement la rattachant 
au droit criminel? Paix, securite, sante, moralite, ordre 
public: telles soot les fins visees ordinairement mais non 
exclusivement par ce droit-Ia ... 

La presence ou l'absence d'un objet ou objectif 
public touchant le droit criminel est done centrale: 
voir wrd's Day Alliance of Canada c. Attorney 
General of British Columbia, [1959] R.C.S. 497, 
aux pp. 508 et 509; Goodyear Tire and Rubber Co. 
of Canada c. The Queen, [1956] R.C.S. 303, a lap. 
313; Boggs c. La Reine, (1981] 1 R.C.S. 49. L'ar­
ret Starr c. Houlden, precite, ne contredit pas ce 
principe. Dans cette affaire, la province d'Ontario 
avait etabli une commission d' enquete chargee de 
verifier si Patricia Starr et Tridel Corporation 
avaienf, clans le cadre de leurs relations d' affaire 
avec des fonctionnaires, accorde des benefices, 
avantages OU recompenses quelconques a Un fonc­
tionnaire. Le mandat designait des personnes nom­
mement et contenait des termes presque identiques 
a ceux de l'al. 121b) du Code criminel. Le juge 
Lamer (maintenant Juge en chef), au nom de la 
majorite, a conclu, a la p. 1402, que I' enquete 
excectait la competence de la province: 

C'est [ ... ] I'effet combine et cwnulatif des noms et de 
l'incorporation de l'infraction visee au Code criminel 
qui rend l'enquete ultra vires de la province. Le mandat 
designe des personnes nommement et le fait en utilisant 
des tennes qui sont presque identiques a ceux de la dis-



490 R. V. MORGENTALER 

indistinguishable from the parallel Criminal Code provi­
sion. Those same terms of reference require the Com­
missioner to investigate and make findings of fact that 
would in effect establish a prima facie case against the 
named individuals sufficient to commit those individu- a 
als to trial for the offence in s. 121 of the Code. The net 
effect of the inquiry, although perhaps not intended by 
the province, is that it acts as a substitute for a proper 
police investigation, and for a preliminary inquiry .... 

Lamer J. found the circumstances surrounding the b 
establishment of the inquiry and the legal effect of 
its terms of reference to be overpowering and 
determinative of the inquiry's criminal character. 
That the province may not have intended to usurp c 
the criminal process of an investigation and pre­
liminary inquiry into specific offences by named 
individuals was irrelevant. That does not mean, 
however, that the purpose or object of the inquiry 
was 'irrelevant. It was simply a case in which the d 

legal effect of the terms of reference was para­
mount in establishing a criminal public purpose 
within Rand J.'s tests. In sum, Lamer J. found that 
the inquiry offended the principle that the province 
cannot use an inquiry "for the purpose of gathering e 
sufficient evidence to lay charges or to gather suf­
ficient evidence to establish a prima facie case" (at 
pp. 1411-12). 

Sopinka J. [1993] 3 S.C.R..l 
position correspondante du Code criminel. Le meme , 
mandat enjoint au commissaire de faire enquete et de i 
constater des faits qui constitueraient en realite, contre I"' 
les personnes designees, une preuve prima facie suffi. ,, 
sante pour obtenir le renvoi de ces personnes a leur pro.. 
ces pour infraction a l'art. 121 du Code. Meme si la pro. 
vince n'a peut-etre pas vise ce resultat, l'enquete a pour 
consequence ultime d'equivaloir a une enquete de police "' 
et a une enquete preliminaire . . . t'. 

Le juge Lamer a conclu que les circonstances qui 
ont donne lieu a la creation de la commission et 
l'effet juridique de son mandat etaient concluants 
et determinants pour ce qui etait du caractere cri­
minel de l'enquete. Le fait que la province n'a 
peut-etre pas voulu usurper les fonctions inhe-
rentes a une enquete policiere et a une enquete pre­
liminaire sur des individus nommement designes 
relativement a des infractions criminelles precises 
n'etait pas pertinent. Cela ne signifie pas, cepen­
dant, que I' ob jet OU le but de 1' enquete n, etaient 
pas pertinents. II s'agissait simplement d'une 
affaire ou l'effet juridique du mandat presentait 
une importance primordiale pour 1' etablissement 
d'un objectif public touchant le droit criminel 
selon les criteres enonces par le juge Rand. En 
resume, le juge Lamer a conclu que l'enquete por­
tait atteinte au principe selon lequel une province 

1 
ne peut utiliser une enquete «dans le but de ras­
sembler suffisamment d'elements de preuve pour 
porter des accusations ou pour etablir une preuve 
prima facie» (a lap. 1412). 

(b) Provincial Health Jurisdiction g 

The provinces have general legislative jurisdic­
tion over hospitals by virtue of s. 92(7) of the Con­
stitution Act, 1867, and over the medical profes- h 
sion and the practice of medicine by virtue of ss. 
92(13) and (16). Section 92(16) also gives them 
general jurisdiction over health matters within the 
province: Schneider v. The Queen, [1982] 2 S.C.R. 
112, at p. 137. The Schneider case gives an indica­
tion of the watershed between valid health legisla­
tion and criminal law. In that case, British 
Columbia's Heroin Treatment Act was held to be 
intra vires because its object was not to punish nar-

j 
cotics addicts, but to treat their addiction and 
ensure their safety and security. Narcotic addiction 

b) LA competence de la province en matiere de 
sante 

Le paragraphe 92(7) de la Loi constitutionnelle 
de 1867 accorde aux provinces la competence 
legislative generale sur les h6pitaux et les par. 
92(13) et (16) leur attribuent la competence sur la 
profession medicale et sur la pratique de la mede­
cine. Le paragraphe 92(16) leur accorde aussi la 
competence generate en matiere de sante sur leur 
territoire: Schneider c. LA Reine, [1982] 2 R.C.S. 
112, a la p. 137. L'affaire Schneider donne une 
indication de la ligne de demarcation entre un texte 
legislatif valide sur la sa.nte ~t '':.-~ loi en matiere 
criminelle. Dans cette affaire, l 'Heroin Treatment 
Act de la Colombie-Britannique a ete jugee intra 
vires parce que son objet n'etait pas de punir les 
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was targeted not as a public evil but as a "physio­
logical condition necessitating both medical and 
social intervention" (at p. 138). Accordingly, if the 
central concern of the present legislation were 
medical treatment of unwanted pregnancies and ·a 
the safety and security of the pregnant woman, not 
the restriction of abortion services with a view to 
s~eguarding the public interest or interdicting a 
public harm, the legislation would arguably be b 

valid health law enacted pursuant to the province's 
general health jurisdiction. 

toxicomanes, mais de les traiter et de veiller a leur 
securite. La toxicomanie n'y etait pas visee en tant 
que fleau social mais en tant qu' «etat physiolo-
gique qui appelle une intervention a la fois medi­
cale et sociale» (a la p. 138). Par consequent, si la 
preoccupation centrale des textes legislatifs en 
l'espece etait le traitement medical des grossesses 
non desirees et la securite des femmes enceintes, et 
non la limitation des services d' avortement desti­
nee a proteger l' interet public OU a interdire Ull mal 
public, ou pourrait soutenir que les textes consti­
tuent une loi valide sur la sante, edictee conforme­
ment a la competence generale de la province en 

c matiere de sante . 

In addition, there is no dispute that the heads of 
s. 92 invoked by the appellant confer on the prov­
inces jurisdiction over health care in the province . 
generally, including matters of cost and efficiency, d 

the nature of the health care delivery system, and 
privatization of the provision of medical services. 

(c) The Regulation of Abortion e 

In the U.K. and Canada, the prohibition of abor­
tion with penal consequences has long been con­
sidered a subject for the criminal law. As early as 
the mid-nineteenth century, with the adoption of I 
legislation imitating Lord Ellenborough 's Act 
(U.K.), 43 Geo. 3, c. 58, through the time of Con­
federation and up to the 1969 amendments to the 
Criminal Code which introduced the relieving por- g 

tion of s. 251 (Criminal Law Amendment Act, 
1968-69, S.C. 1968-69, c. 38, s. 18), the criminal 
law in Canada prohibited abortions with penal con­
sequences; before the introduction of the relieving 
portion of s. 251 there was no such thing as a non- h 

criminal abortion. As Dickson J. (as he then was) 
said in Morgentaler (1975), suprq, at p. 672, 
"since Confederation, and indeed before, the law 
of Canada has regarded as criminal, interference 
with pregnancy, however early it may take 
place .... " 

Section 251 of the Criminal Code was a valid 
exercise of the criminal law power. Why? In 1 

Morgentaler (1975), supra, Dr. Morgentaler 

En outre, tous soot d' accord pour dire que les 
chefs de competence de 1'3.rt. 92 invoques par l'ap­
pelante attribuent aux provinces la competence sur 
les soins de sante dans la province en general, y 
compris les questions de coftts et d' efficacite, la 
nature du systeme de sante et la privatisation des 
services medicaux. 

c) La reglementation de l'avortement 

Au Royaume-Uni et au Canada, !'interdiction de 
l'avortement assortie de consequences penales a 
longtemps ete tenue pour une question de droit cri­
minel. Des le milieu du XJXe siecle, avec l'adop­
tion de la loi imitant la Lord Ellenborough's Act 
(R.-U.), 43 Geo. 3, ch. 58, jusqu'a l'epoque de la 
Confederation et aux modifications apportees en 
1969 au Code criminel, introduisant la disposition 
d'exemption de l'art. 251 (l...tJi de 1968-69 modi­
fiant le droit penal, S.C. 1968-69, ch. 38, art. 18), 
le droit criminel canadien a comporte une interdic­
tion de l'avortement assortie de consequences 
p6nales; avant !'introduction de la disposition 
d'exemption de l'art. 251, l'avortement non· crimi­
nel n'existait pas. Comme le dit le juge Dickson 
(plus tard Juge en chef) dans l'arret Morgentaler 
(1975), precite, a lap. 672: «depuis la Confedera­
tion, et meme avant, la loi canadienne a toujours 
considere comme un crime le fait d'interrompre la 
grossesse, meme a ses debuts . . .» _,_,,,, __ ..... ....., 

L'article 251 du Code criminel representait un 
exercice valide du pouvoir de legiferer en matiere 
criminelle. Pourquoi? Dans l'arret Morgentaler 
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argued that s. 251 was an encroachment on provin­
cial legislative power in relation to hospitals and 
the regulation of the profession of medicine and 
the practice of medicine, but this argument was 
dismissed unanimously from the bench without a 

hearing from the Crown. Laskin C.J., who dis­
sented as to the result, was the only judge who 
gave reasons for the Court's rejection of the argu­
ment that s. 251 was legislation for the protection 

6 of a pregnant woman's health (at p. 626): 

This, however, is to attribute to Parliament a particular, 
indeed exclusive concern under s. 251 with health, to 
the exclusion of any other purpose that would make it a c 
valid exercise of the criminal law power. 

He held, on the contrary, at p. 627, thats. 251 was 
well within Rand J.' s tests for criminal law in the d 
Margarine Reference, supra, because: 

What is patent on the face of the prohibitory portion of 
s. 251 is that Parliament has in its judgment decreed that e 
interference by another, or even by the pregnant woman 
herself, with the ordinary course of conception is 
socially undesirable conduct subject to punishment. 

(1975), precite, le Dr Morgentaler a soutenu que 
cet article portait atteinte au pouvoir legislatif des 
provinces relativement aux hopitaux et a la regle­
mentation de la profession et de la pratique medi­
cates, mais notre Cour a rejete cet argument a 
l'unanimite a l'audience sans entendre les plaidoi­
ries du ministere public. Le juge en chef Laskin, 
dissident quant au resultat, a ete le seul juge a don­
ner des motifs pour le rejet par la Cour de I' argu­
ment voulant que I' art. 251 visait la protection de 
la sante de la femme enceinte (a la p. 626): 

Mais cela revient a preter au Parlement une preoccupa­
tion particuliere, a vrai dire exclusive, pour la sante, a 
I' exclusion de tout autre motif qui ferait de I' article un 
exercice valide du pouvoir de Iegiferer en matiere crimi­
nelle. 

D a conclu, au contraire, a la p. 627, que l' art. 251 
repondait tres bien aux criteres enonces par le juge 
Rand au regard du droit criminel dans le Renvoi 
sur la margarine, precite, pour la raison suivante: 

Ce qui est evident a la lecture de la partie de l' art. 251 
qui porte interdiction, c'est que le Parlement, exer~ant 
son jugement, a decrete que !'intervention d'une autre 
personne, voire de la mere elle-meme, dans le cours 
ordinaire de la conception constitue une conduite socia­
lement indesirable et passible de sanctions. 

The presence of the dispensing provisions ins. 251 I D explique la presence des dispositions d'exemp-
was explained on the basis that "Parliament may ti on a l' art. 251 par le principe que «le Parlement 
determine what is not criminal as well as what is, pent determiner ce qui n'est pas criminel aussi 
and may hence introduce dispensations or exemp- bien que ce qui l'est, et qu'il peut par consequent 
tions in its criminal legislation" (at p. 627). introduire dans ses lois penales des dispenses ou ' 
Finally, in so far ass. 251 had "any relationship to 1 des immunites» (a la p. 627). Pour terminer, le 
the establishment of hospitals or the regulation of juge en chef Laskin conclut que, dans la mesure oii 
the medical profession or the practice thereof," l'art. 251 a «quelque relation avec I'etablissement 
Laskin C.J. held this relationship to be "so inciden- d'hopitaux OU la reglementation de la profession 
tal as to be little short of ephemeral" (at p. 628). h ou de la pratique medicate, cette relation est telle-

In Morge1lfaler (1988), supra, this Court unani­
mously reaffirmed the holding that s. 251 was 
valid criminal law for purposes of the distribution 
of powers. Beetz J. (with whom Estey J. con­
curred), at pp. 82 and 122-23, and Wilson J., at p. 
181, held that while s. 251 had as an ancillary . 
objective the protection of the life or health of 1 

pregnant women, its principal objective was the 

ment incidente qu' elle en est presque illusoire» (a 
lap. 628). 

Dans l'arret Morgentaler ( 1988), precite, notre 
Cour a reitere a l'unanimite sa conclusion que 
I' art. 251 etait une loi valide en matiere criminelle 
aux fins du partage des pouvoirs. Le juge Beetz 
(avec l'appui duj';;<t;.:, z..;~.;;,y), aux pp. 82, 122 et 
123, et le juge Wilson, a lap. 181, ont conclu que, 
si l'art. 251 avait pour objectif secondaire la pro­
tection de la vie et de la sante de la femme 
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protection of the state interest in the foetus. (I enceinte, son objectif premier etait la protection de 
would note that although in this case the objective l'interet de l'Etat dans le fretus. (Je ferai remarquer 
of the legislation was also discussed in the context que, bien que dans la presente espece, l'objectif 
of the Charter, a statute's "objective" for Charter des textes legislatifs ait ete examine dans le con-
purposes necessarily reflects its "purpose" for dis- a texte de la Charte, l'objectif d'une loi pour l'appli-
tribution of powers purposes: R. v. Big M Drug cation de la Charte reflete necessairement son 
Mart Ltd., supra, at pp. 353, 361-62.) Beetz J. «objet» aux fins du partage des pouvoirs: arret R. 
held, at pp. 128-29, that this made it a valid exer- c. Big M Drug Mart Ltd., precite, aux pp. 353, 361 
cise of the criminal law power. On the other hand, 6 et 362.) Aux pages 128 et 129, le juge Beetz a con-
Dickson C.J. (Lamer J., as he then was, concur- clu qu'il constituait pour cela un exercice valide du 
ring), at p. 75, and Mcintyre J. (dissenting, pouvoir relatif au droit criminel. En revanche, le 
La Forest J. concurring), at pp. 135 and 156, held juge en chef Dickson (avec l'appui du juge Lamer 
that the objective of the section was to balance the (maintenant Juge en chef)), a la p. 75, et le juge 
interests of the foetus and the pregnant woman. c Mcintyre (dissident et a l'avis duquel le juge 
Mcintyre J. held, at p. 156, that this objective La Forest a souscrit), aux pp. 135 et 156, ont con-
made the section a valid exercise of the criminal clu que l'objectif de l'article etait d'equilibrer les 
law power. Dickson C.J. and Wilson J. did not give interets du fretus et ceux de la femme enceinte. A 
reasons for finding the section intra vires. la p. 156, le juge Mcintyre a conclu qu' en raison 

d de cet objectif, !'article constituait un exercice 
valide du pouvoir de legiferer en matiere crimi­
nelle. Le juge en chef Dickson et le juge Wilson 
n' ont pas donne de motifs au soutien de leur con­
clusion que rarticle etait intra Vires . 

The two Morgentaler decisions.'focus attention 
on the purpose or concern of abortion legislation to 
determine if it is truly criminal law: Is the per­
fonnance or procurement of abortion prohibited as 
socially undesirable conduct? Is protecting the 
state interest in the foetus or balancing the inter­
ests of the foetus against those of women seeking 
abortions a primary objective of the legislation? Is 
the protection of the woman's health only an ancil­
lary concern? And are other provincial concerns 
such as the establishment of hospitals or the regu­
lation of the medical profession or the practice 
thereof merely incidental? 

It is not necessary for the purposes of this appeal 

e 

Les deux arrets Morgentaler mettent l 'accent sur 
I' objet des dispositions relatives a I' avortement OU 

sur la preoccupation du legislateur, lorsqu'il s'agit 
f de determiner si la loi touche vraiment le droit cri­

minel: Le fait de pratiquer ou de procurer un avor­
tement est-ii interdit en tant qu'acte socialement 
indesirable? Proteger l'interet de l'Etat dans le 
fretus ou equilibrer les interets du fcetus et ceux 

g des femmes qui veulent avorter sont-ils un objectif 
premier des dispositions? La protection de la sante 
de la femme est-elle seulement une preoccupation 
secondaire? Les autres preoccupations de la pro-

h vince, comme l'etablissement d'h6pitaux ou la 
reglementation de la profession OU de la pratique 
medicates, sont-elles seulement accessoires? 

to attempt to delineate the scope of provincial 
jurisdiction to regulate the perfonnance of abor­
tions. Suffice it to say that any provincial jurisdic­
tion to regulate the delivery of abortion services 
must be solidly anchored in one of the provincial 
heads of power which give the provinces jurisdic- j 

tion to legislate in relation to such matters as 

II n'est pas necessaire pour les besoins du pre­
sent pourvoi de tenter de cirr'Jnscrire la portee de 
la competence pi'O v'ii'tt'i~uant a la reglementa­
tion de l'avortement. Qu'il suffise de dire que 
toute competence provinciale au chapitre de la 
reglementation des services d' avortement doit etre 
ancree dans l'un des chefs de competence attri­
buant aux provinces l'autorite legislative relative-
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health, hospitals, the practice of medicine and 
health care policy. 

ment aux matieres telles que la sante, les hopitaux 
la pratique de la medecine et la politique de l~ 
sante. 

C. Application of the Principles to the Case at Bar a C. L'application des principes a l'espece 

L' examen des tennes et de l' effet juridique de la 
Medical Services Act et du Medical Services Desi­
gnation Regulation, de leur historique, de leur 
objet et des circonstances de l' adoption de la Loi et 
de la prise du reglement m' amene a conclure que 
l' objet central et la caracteristique dominante des 
textes legislatifs sont la limitation de l'avortement 
en tant qu'acte socialement indesirable qu'il con­
vient de supprimer ou de punir. Certes, la preuve 
de l' effet pratique des textes Iegislatifs est equi-
voque, mais ii n' est pas necessaire, pour etayer 
cette conclusion, d' etablir que son impact pratique, 

An examination of the terms and legal effect of 
the Medical Services Act and the Medical Services 
Designation Regulation, their history and purpose 
and the circumstances surrounding their enactment b 
leads to the conclusion that the legislation's central 
purpose and dominant characteristic is the restric­
tion of abortion as a socially undesirable practice 
which should be suppressed or punished. Although 
the evidence of the legislation's practical effect is c 
equivocal, it is not necessary to establish that its 
immediate or future practical impact will actually 
be to restrict access to abortions in order to sustain 
this conclusion. d immediat ou futur, sera reellement de limiter les 

avortements. 

(1) Legal Effect: the Four Comers of the Legis­
lation 

Starting with the terms of the legislation, the 
Medical Services Act makes it an offence subject 
to significant fines (s. 6) to p~rform abortions or 
other services designated by the Medical Services 
Designation Regulation outside a hospital 
approved as such under the Hospitals Act (s. 4). It 
is impossible to tell from the legislation itself 
whether this amounts to a total prohibition of abor­
tion (which all parties concede would be ultra vires 
the province), since extrinsic evidence is necessary 
to establish that abortions are available in Nova 
Scotia hospitals. The Act also denies public health 
insurance coverage for the performer and recipient 
of such services (s. 5), and provides for injunctive 
relief against violations of its terms (s. 7). It is 
entitled "An Act to Restrict the Privatization of 
Medical Services", and its pur{>ose is expressed to 
be the prohibition of the privatization of certain 
medical services in order to maintain a single 
high-quality health care delivery system in the 
province (s. 2). The allegation of ultra vires and 
the decisions in the courts below focused on the 
offence provisions of the legislation. No argument 
was directed toward the "de-insurance" section in 
this Court (s. 5). Although the "de-insurance" and 

e 

(1) L'effet juridique: la teneur des textes legis­
latifs 

Voyons d'abord la teneur des textes legislatifs. 
Aux termes de la Medical Services Act, constitue 
une infraction qui rend passible d'une forte 
amende (art. 6) le fait de pratiquer un avortement 

I ou de fournir d' autres services designes dans le 
Medical Services Designation Regulation ailleurs 
que dans un hopital approuve en conformite avec 
la Hospitals Act (art. 4). A. la lecture des textes, il 

8 
est impossible de dire si cela represente I' interdic­
tion totale de l'avortement (ce qui excederait la 
competence de la province, de l' aveu de toutes les 
parties), car ii faut recourir a la preuve extrinseque 
pour etablir si l'on pratique des avortements dans 

h les h6pitaux de la Nouvelle-Ecosse. La Loi prive 
du droit a I' assurance-maladie les personnes qui 
fournissent des services de cette nature et celles A 
qui ils sont fournis (art. 5), et elle dispose qu'en 
cas de contravention a ses dispositions, une injonc­
tion peut 8tre decemee (art. 7). Elle s'intitule [TRA­
DUCTION] «Loi tendant a limiter la privatisation des 
services medicaux» et son objet expressement 
enc>Q£,¢~~~'.":r'·:Ie la privatisation de certains 
services medicaux dans le but de maintenir un seul 

1 systeme de sante de qualite superieure dans la pro­
vince (art. 2). L'allegation selon laquelle elle est 
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injunction provisions clearly enhance the practical 
clout of the prohibition, they do not require inde­
pendent consideration in the context of this case. It 
is sufficient for the purposes of characterizing this 
legislation to concentrate on the prohibition of the a 
performance of a designated service outside a hos­
pital. It is apparent from the combined effect of the 
offence and the regulation that one purpose of the 
legislation is to prohibit the establishment of free- 6 
standing abortion clinics. 

ultra vires, ainsi que les decisions des tribunaux 
d'instance inferieure, ont mis !'accent sur Jes dis­
positions prevoyant les infractions. Devant notre 
Cour, on n'a fait valoir aucun argument relatif a 
I' article prevoyant que les services ne seraient plus 
assures (art. 5). Bien que les dispositions concer-
nant !'exclusion de !'assurance et l'injonction aug­
mentent nettement la rigueur de I' interdiction dans 
la pratique, elles n'exigent pas d'examen separe en 
l'espece. 11 suffit, pour la qualification de ces 
textes legislatifs, de s'en tenir a !'interdiction de la 
fourniture d'un service designe ailleurs que dans 
un hopital. n res sort a I' evidence de I' effet cumu-

c latif de !'infraction et du reglement que les textes 
legislatifs avaient pour seul objet d'interdire !'im­
plantation de cliniques d' avortement autonomes. 

The majority in the Court of Appeal conceded d 

that the province had the legislative authority to 
pass a law in the present form. I acknowledge that 
the legislation has the legal effect of preventing 
privatization by prohibiting the private (i.e., 
outside a hospital) provision of the designated ser- e 
vices. But the legislation expressly prohibits the 
performance of abortions in certain circumstances 
with penal consequences, a subject, ~s I have said, 
traditionally regarded as part of the criminal law. 
In Scowby v. Glendinning, [1986] 2 S.C.R. 226, a I 
majority of this Court held provincial legislation 
creating an offence of arbitrary arrest or detention 
and a right to relief in the form of habeas corpus 
to be suspect on its face since arbitrary arrest or 
detention and the availability of habeas corpus in g 
such circumstances have been dealt with by Parlia­
ment in the criminal law "almost since the advent 
of Confederation" (at p. 240). Likewise, one of the 
reasons behind this Court's invalidation of a h 
municipal by-law prohibiting street prostitution in 
Westendorp v. The Queen, [1983] 1 ~.C.R. 43, was 
that conduct relating to prostitution has long been 
regarded as criminal. The present legislation, 
prohibiting traditionally criminal conduct, is there­
fore of questionable validity on its face: cf. Rio 
Hotel Ltd. v. New Brunswick (Liquor Licensing 

La Cour d'appel, a la majorite, a concede que la 
province avait l'autorite legislative pour adopter 
une loi sous cette forme. Je reconnais que les 
textes Iegislatifs ont pour effet, sur le plan juri­
dique, d' empecher la privatisation en interdisant la 
fourniture privee (c'est-a-dire ailleurs que dans un 
hopital) des services designes. Mais les textes 
Iegislatifs interdisent expressement I' avortement 
dans certaines circonstances et assortissent cette 
interdiction de consequences penales; or cette 
matiere releve traditionriellement, je le repete, du 
domaine du droit criminel. Dans l'arret Scowby c. 
Glendinning, [1986] 2 R.C.S. 226, notre Cour a 
decide, a la majorite, qu'une loi provinciale creant 
une infraction d'arrestation ou de detention arbi­
traires et un recours en habeas corpus est suspecte 
a premiere vue car I' arrestation ou la detention 
arbitraires et la possibilite de recourir a I' habeas 
corpus en pareille situation ont ete I' objet de lois 
federales en matiere criminelle «presque depuis la 
Confederation» (a lap. 240). De la meme fa~on, 
dans l'arret Westendorp c. La Reine, [1983] 1 
R.C.S. 43, notre Cour a invalide un reglement 
municipal interdisant la prostitution dans les rues, 
entre autres, parce que les actes participant de la 
prostitution ont depuis longtemps ete consideres 
comme criminels.~~validite des textes legislatifs 
en l'espec-.!~·':lu:· i11'Zil.isent un acte traditionnelle­
ment tenu pour criminel, est done douteuse a pre-

j miere vue: voir Rio Hotel Ltd. c. Nouveau-Bruns­
wick (Commission des licences et permis d'alcool), 
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Board), [1987] 2 S.C.R. 59, at p. 80, per Estey J. 
(concurring in the result). 

[1987] 2 R.C.S. 59, a lap. 80, le juge Estey (sous­
crivant au resultat). 

Etant donne cette conclusion, ii n' est pas neces-
saire d'invoquer la «theorie du detoumement de 
pouvoir», mais comme on en a beaucoup fait etat 
devant les tribunaux d'instance inferieure et devant 
nous, je vais en dire quelques mots. L'intime 

b attaque les textes legislatifs parce qu'il s'agirait de 
droit criminel deguise. La «theorie du detourne­
ment de pouvoir», en ce qui a trait au partage des 
competences, est invoquee lorsqu'une loi semblant 

This conclusion makes it unnecessary to invoke a 

the "colourability doctrine", but since it figured 
prominently in the courts below and in argument 
before us, I will address it briefly. The respondent 
attacks the legislation on the basis that it is 
colourable criminal law. The "colourability doc­
trine" in the distribution of powers is invoked 
when a law looks as though it deals with a matter 
within jurisdiction, but in essence is addressed to a 
matter outside jurisdiction: Starr v. Boulden, 
supra, at p. 1403; Reference re Upper Churchill c 

Water Rights Reversion Act, supra, at p. 332; 
Ladore v. Bennett, [1939] A.C. 468 (P.C.), at p. 
482. There is no need to invoke the doctrine in this 
case because while the Act states in its title and s. 

porter sur un sujet relevant de la competence d'un · 
gouvemement porte en realite sur un sujet qui ne 
releve pas de cette competence: Starr c. Boulden, 
precite, a la p. 1403; Renvoi relatif a la Upper 
Churchill Water Rights Reversion Act, precite, a la 

4 p. 332; Ladore c. Bennett, [1939] A.C. 468 (C.P.), 
a lap. 482. Point n'est besoin d'invoquer la theorie 
en I' espece parce' que, bien que la Loi dise clans 
son intitule et a l'art. 2 que son but est d'interdire 

2 that its aim is to prohibit the privatization of 
medical services, there are doubts about the legis­
lation's vires on its face due to the fact that it 
appears to occupy ground historically occupied by 
the criminal law. Moreover the ordinary approach e 

to pith and substance entitles the Court to look 
beyond the terms of the legislation. As Rand J. 
declared in the Margarine Reference, supra, at p. 
48, a statement of.purpose is at most "a fact to be 
taken into account, the weight to be given to it 
depending on all the circumstances". 

la privatisation des services m6dicaux, la validite 
des textes Iegislatifs est douteuse a premiere vue a 
cause du fait qu'ils semblent occuper un champ 
traditionnellement reserve au droit criminel. Par 
surcroit, le tribunal peut d'ordinaire aller au-dela 
des termes de la loi pour evaluer son caractere 

I veritable. Comme le dit le juge Rand dans le Ren­
voi sur la margarine, precite, a lap. 48, l'enonce 
de l' objet est tout au plus [TRADUCI10N] «Un fait 
qu'il faut prendre en consideration, le poids qu'il 

g convient de lui accorder dependant de !'ensemble 
des circonstances». 

In any event, the colourability doctrine really 
just restates the basic rule, applicable in this case 
as much as any other, that form alone is not con- h 
trolling in the determination of constitutional char­
acter, and that the court will exaffiine the substance 
of the legislation to determine what the legislature 
is really doing: 

[t]he legislative bodies cannot, by statutory recitals, set­
tle the classification of their own statutes for purposes of 
the distribution of powers . . . . Selection of the aspect 
that matters is the exclusive prerogative of the court, and j 
the so-called doctrine of colourability is simply an 
instance of this rule .... 

Quoi qu' ii en soit, la theorie du detoumement de 
pouvoir ne fait que reaffirmer la regle fondamen­
tale, applicable dans la presente espece comme 
dans toute autre, que la forme seule n'est pas 
determinante de la qualification constitutionnelle 
et que le tribunal examinera le fond de la loi pour 
determiner sa portee veritable: 

[TRADUCTION] . . . les corps Iegislatifs ne peuvent pas, 
1?.~ un Rf~';',.·~. fixer la qualification de leurs propres 
lois pour !'application du partage des pouvoirs [ ... ] Le 
choix de l'aspect qui est important est l'apanage des tri­
bunaux et la theorie dite du detoumement de pouvoir 
n'est qu'un cas d'application de cette regle ... 
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See W. R. Lederman, ''The Balanced Interpretation 
of the Federal Distribution of Legislative Powers 
in Canada" (1965), reprinted in Lederman, Contin­
uing Canadian Constitutional Dilemmas (1981 ), 
266, at p. 282; see also A. S. Abel, "The Neglected a 

Logic of 91 and 92" (1969), 19 U.T.L.J. 487, at p. 
494; Attorney-General for Ontario v. Reciprocal 
Insurers, [1924] A.C. 328 (P.C.), at p. 337; and 
Central Canada Potash Co. v. Saskatchewan, 

b 
(1979] 1 S.C.R. 42, at p. 76. Under either the basic 

Voir W. R. Lederman, «The Balanced Interpreta­
tion of the Federal Distribution of Legislative 
Powers in Canada» (1965), reedite dans Lederman, 
Continuing Canadian Constitutional Dilemmas 
(1981), 266, a la p. 282; voir aussi A. S. Abel, 
«The Neglected Logic of 91 and 92» (1969), 19 
U. T.L.J. 487, a la p. 494; Attorney-General for 
Ontario c. Reciprocal Insurers, [1924] A.C. 328 
(C.P.), a lap. 337, et Central Canada Potash Co. 
c. Saskatchewan, [1979] 1 R.C.S. 42, a lap. 76. En 
consequence, que nous abordions le caractere veri-
table du point de vue classique ou suivant la «theo­
rie du detournement de pouvoir», nous devons 
aller au-dela de la teneur meme des textes Iegisla­
tifs pour decouvrir leur objet veritable. Comme le 
dit le juge en chef Laskin dans l'arret Potash, pre­
cite, a lap. 76, «[c]e n'est pas la premiere fois que 
cette Cour, comme tout tribunal canadien saisi 

approach to pith and substance or the 
"colourability doctrine", therefore, we need to look 
beyond the four corners of the legislation to see 
what it is really about. As stated by Laskin CJ. in c 
Potash, supra, at p. 76, "[i]t is nothing new for this 
Court, or indeed, for any Court in this country 
seized of a constitutional issue, to go behind the 
words used by a Legislature and to see what it is 
that it is doing". d d'une question constitutionnelle, doit chercher ce 

qui se cache derriere les termes utilises par une 
legislature et determiner leur portee veritable». 

(2) Beyond the Four Corners 
e 

(a) Duplication of Criminal Code Provisions 

Once the legal effect of legislation is ascer­
tained, it can be compared with that of any relevant I 
legislation passed by the other level of govern­
ment. The majority of the Court of Appeal found 
that the present legislation effectively duplicated s. 
251 (nows. 287) of the Criminal Code. Freeman 

g 
J.A. held, at pp. 367 and 371-72, that: 

(2) Au-dela de la teneur 

a) Chevauchement avec des dispositions du 
Code criminel 

Une fois determine l'effet juridique des textes 
Iegislatifs, on peut le comparer a celui de tout texte 
pertinent adopte par l' autre palier de gouverne­
ment. La Cour d'appel a la majorite a juge que les 
textes legislatifs en I' espece reprenaient effective­
ment les termes de l'art. 251 (maintenant l'art. 
287) du Code criminel. Le juge Freeman a conclu 
aux pp. 367, 371 et 372: 

Using s. 251 as a starting point, even a cursory exam­
ination discloses that the Medical Services Act has an 
impact and effect on abortions in private clinics virtu­
ally indistinguishable from that of s. 251. 

[TRADUCTION] Si I' on prend I' art. 251 comme point 
de depart, meme un examen superficiel nous revele que 

h la Medical Services Act a un impact sur les avortements 
dans les cliniques privees qui est presque identique a 
celui de l'art. 251. 

If a distinction exists, it is a philosophical one too subtle 
to alter the outcome. Under either piece of legislation, a 
doctor who performed an abortion in a private clinic 
might find a policeman in the waiting room. He or she 
could be convicted on precisely the same evidence j 
under either enactment. 

S'il y a une difference, c'est une distinction philoso­
phique trop subtile pour modifier le resultat. Sous le 
regime de l'u~et l'autre lois, le medecin qui pratique­
rait .. ~~..:,:;,i;.!G><Jnt dans une clinique privee pourrait se 
trouver face a un policier dans la salle d'attente. 11 pour­
rait Btre declare coupable en fonction de la meme preuve 
sous les deux regimes. 
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Des lois provinciales ont ete declarees invalides 
parce qu' ell es contenaient des termes «presque 
identiques» a ceux employes dans le Code crimi­
nel: Nova Scotia Board of Censors c. McNeil 
[1978] 2 R.C.S. 662, a lap. 699; Rio Hotel Ltd. c'. 
Nouveau-Brunswick (Commission des licences et 
pennis d'alcool), precite, aux pp. 70, 71 et 80· . ' Starr c. Houlden, prec1te, aux pp. 1402, 1405 et 
1406. Toutefois, meme si l'effet juridique des 
textes provinciaux et federaux sont presque iden-
tiques, cela ne determine pas necessairement la 
validite, car les provinces peuvent edicter des dis­
positions ayant le meme effet juridique que celui 

Provincial legislation has been held invalid 
when it employs language "virtually indistinguish­
able" from that found in the Criminal Code: Nova 
Scotia Board of Censors v. McNeil, [1978] 2 
S.C.R. 662, at p. 699; Rio Hotel Ltd. v. New Bruns- a 

wick (Liquor Licensing Board), supra, at pp. 70-71 
and 80; and Starr v. Boulden, supra, at pp. 1402 
and 1405-6. However, even when the legal effect 
of federal and provincial legislation is virtually b 
identical this does not necessarily determine valid­
ity, since the provinces can enact provisions with 
the same legal effect as federal legislation provided 
this is done in pursuit of a provincial head of 
power: O'Grady v. Sparling, [1960] S.C.R. 804; 
Smith v. The Queen, [1960] S.C.R. 776; Stephens 

c d'un texte federal a la condition que ce soit dans 
l'exercice d'un chef de competence provincial: 

v. The Queen, [1960] S.C.R. 823; R. v. Chiasson 
(1982), 39 N.B.R. (2d) 631 (C.A.), at p. 636, affd 
[1984] 1 S.C.R. 266. The duplication of Criminal 
Code language may raise an inference that the d 
province has stepped into the realm of the criminal 
law; the more exact the reproduction, the stronger 
the inference that this is the dominant purpose of 
the enactment. e 

The guiding principle is that the provinces may 
not invade the criminal field by attempting to 
stiffen, supplement or replace the criminal law I 
(Reference re Freedom of Informed Choice (Abor­
tions) Act (1985), 44 Sask. R. 104 (C.A.)) or to fill 
perceived defects or gaps therein (Scowby v. Glen­
dinning, supra, at p. 238). The legal effect of s. 
251 and the present legislation, each taken as a g 

whole, is quite different: among other things, s. 
251 made it an offence for a woman to obtain an 
abortion, and prescribed the burdensome "thera­
peutic abortion committee" system and the "life or h 
health" criterion for a legal abortion, none of 
which are present in the Act and regulation; and 
the present legislation prohibits other services 
besides abortion and directly concerns public 
health insurance coverage. Freeman J.A. was 
clearly right, however, that in so far as it prohibits 
abortion clinics the legal effect of the medical ser­
vices legislation is completely embraced by s._2iL, .. 
and, had the latter provision not been struck down, 

j 
the present legislation would have been redundant 
in that respect. Section 251 is now, of course, 

O'Grady c. Sparling, [1960] R.C.S. 804; Smith c. 
The Queen, [1960] R.C.S. 776; Stephens c. The 
Queen, [1960] R.C.S. 823; R. c. Chiasson (1982), 
39 N.B.R. (2d) 631 (C.A.), a la p. 636; conf. par 
[1984] 1 R.C.S. 266. On peut inferer de la simili-
tude avec les termes du Code criminel que la pro­
vince a empiete sur le domaine du droit criminel; 
plus la reproduction est exacte, plus on doit en 
conclure que c'est la l'objet principal de la loi. 

Le principe directeur veut que les provinces ne 
puissent s'ingerer dans les spheres criminelles en 
essayant de renforcer, de completer ou de rempla­
cer le droit criminel (Reference re Freedom of 
Informed Choice (Abortions) Act (1985), 44 Sask. 
R. 104 {C.A.)) OU de remedier ace qu'elles consi­
derent comme des defauts ou des failles (Scowby c. 
Glendinning, precite, a lap. 238). L'effetjuridique 
de l' art. 251 et celui des textes legislatif s en l' es­
pece, pris dans chaque cas dans leur ensemble, est 
tout a fait distinct: entre autres, I' art. 251 crimina­
lisait le fait pour une femme d' obtenir un avorte­
ment et instaurait le systeme lourd du «comite de 
l'avortement therapeutique», ainsi que le critere de 
«la vie ou de la sante» selon lequel I' avortement 
pouvait etre tenu pour legal, taus des elements 
absents dans la Loi et le reglement; de plus, les 
textes legislatifs en l'espece interdisent d'autres 
services outre I' avortement et ils concement direc­
tetw?-~!'f le regime public d' assurance-maladie. Tou­
tefois, le juge Freeman avait manifestement raison 
de dire que, dans la mesure ou les textes sur les 
services medicaux interdisent les cliniques d'avor-
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tement, leur effet juridique est entierement englobe 
par l'art. 251 et, si celui-ci n'avait pas ete invalide, 
les textes legislatifs en I' espece auraient ete redon­
dants a cet egard. L' article 251 est maintenant ino-

inoperative. The absence of operative federal legis­
lation does not enlarge provincial jurisdiction, 
though. It simply means that if the provincial legis­
lation is found to be intra vires, no problem of par­
amountcy arises. a ¢rant, bien sOr. L'absence de loi federale operante 

n t elargit cependant pas la competence provinciale. 
Elle signifie simplement que, si les textes provin­
ciaux sont juges intra vires, aucun probleme de 

6 
preponderance ne se pose. 

In my opinion the overlap of legal effects 
between the now defunct criminal provision and 
the Nova Scotia legislation is capable of support­
ing an inference that the legislation was designed c 
to serve a criminal law purpose. It is a piece in the 
puzzle which along with the other evidence may 
demonstrate the true purpose of the legislation. 

(b) Background and Surrounding Circum­
stances 

d 

The events leading up to and including the e 
enactment of the Act and regulation do not support 
the appellant's assertions that the pith and sub­
stance of. the legislation relate to provincial juris­
diction over health. On the contrary, they 
strengthen the inference.that the impugned Act and I 
regulation were designed to serve a criminal law 
purpose. 

(i) The Course of Events 
g 

A. mon avis, le chevauchement de l'effet juri-
dique de la disposition criminelle maintenant 
annulee et de celui des textes legislatifs de la Nou­
velle-Ecosse permet d'inferer que les textes etaient 
con~us pour atteindre un objectif touchant le droit 
criminel. C' est une piece du puzzle qui, jointe aux 
autres elements de preuve, peut indiquer l'objet 
veritable des textes. 

b) Le contexte et les circonstances 

L'adoption de la Loi et la prise du reglement, 
ainsi que les faits qui les ont precedes, ne justifient 
pas les assertions de I' appelante selon lesquelles le 
caractere veritable des textes legislatifs se rapporte 
a la competence de la province en matiere de sante. 
Au contraire, ils corroborent la conclusion qu'ils 
visaient un objectif touchant le droit criminel. 

(i) Le deroulement des faits 

It is clear that the catalyst for govenunent action De toute evidence, ce qui a joue le role de cata-
was the rumour and later announcement of Dr. lyseur de l'action gouvemementale, ce sont la 
Morgentaler's intention to open his clinic. The rumeur, puis l'annonce par le Dr Morgentaler de 
Crown concedes this. The respondent was clearly, h son intention d'ouvrir sa clinique. Le ministere 
as the trial judge concluded, a "mischief' against public le concede. L'intime representait nettement, 
which the legislation was directed. The govern- comme I' a conclu le juge du proces, un «mal» que 
ment knew of Dr. Morgentaler's intention to open les textes Iegislatifs visaient a corriger. Le gouver-
a clinic by some time in January 1989. It nement a appris enjanvier 1989 que le Dr Morgen-
responded with the March regulations, which pro- taler avait !'intention d'ouvrir une clinique. Il a 
hibited abortions outside hospitals and "de- reagi en prenant, en mars, les reglements qui inter-
insured" such services. The direct and exclusive disaient de pratiquer un avortement ailleurs que 
aim of this action was to stop the Morgentaler .· d~LA,s.~u,'f,:J.opital et qui excluaient I' assurance-mala­
clinic and no one disputes that. The Minister of . die a leur egard. Le but direct et exclusif de cette 

J action etait d'empecher l'ouverture de la clinique 
du Dr Morgentaler et cela, personne ne le conteste. 
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Health made this clear upon announcing the regu­
lations: 

... Cabinet has today approved two new regulations 
relating to the provision of abortion services. 

AB all members know, it is not the policy of this gov­
ernment to endorse or support in any way the provision 
of these services through free-standing clinics or other 
facilities which do not fall within the category of an 
approved hospital. 

(Nova Scotia, House of Assembly, Debates and 
Proceedings (March 16, 1989), at p. 1008.) 

The March regulations singled out abortion, and 
the Morgentaler clinic in particular. 

Le ministre de la Sante l' a bien precise en annon­
~ant les reglements: 

[TRADUCTION] . • . le conseil des ministres a approuve 
aujourd'hui deux nouveaux reglements concemant la 

a foumiture de services d' avortement. 

Comme tous les deputes le savent, notre gouverne­
ment n'a pas comme politique de sanctionner ni de sou­
tenir de quelque fa~n que ce soit la foumiture de tels 

b services dans des cliniques autonomes ou d' autres eta­
blissements qui n'entrent pas dans la categorie des hOpi­
taux approuves. 

(Nova Scotia, House of Assembly, Debates and 
c Proceedings (16 mars 1989), a la p. 1008.) 

Les reglements de mars etaient diriges contre 
l' avortement et surtout contre la clinique du l)r 

Morgentaler. 

In May 1989, the March regulations were chal- d En mai 1989, I' ACDA a conteste devant les tri-
lenged in court by CARAL on the ground that they bunaux la constitutionnalite des reglements de 

, were unconstitutional: see Canadian Abortion mars: voir Canadian Abortion Rights Action 
Rights Action League Inc. v. Nova Scotia (Attorney League Inc. c. Nova Scotia (Attorney General), 
General), supra. Shortly before the date when that e precite. Peu de temps avant la date ou l'affaire 
action was first to come on for hearing (June 22, devait etre entendue (le 22 juin 1989) et quelques 
1989), and days before the close of the legislative jours avant la cloture de la session parlementaire, 
session, the government introduced and rushed the le gouvemement a depose le projet de loi et l' a fait 
Act through the House of Assembly. It was intro- adopter a toute vapeur. Ila ete presente le 6 juin et 
duced on June 6 and received third and final read- f a r~u la troisieme et derniere lecture et la sanction 
ing and royal assent on June 15. The legislation royale le 15 juin. La Loi a ete edictee en grande 
was enacted in what can only be considered great hate, chacun le reconnaitra. Si l'on tient compte 
haste. The Act, considered along with the services aussi des services devant etre designes, elle a per-
that were proposed to be designated, accomplished mis d'atteindre tousles objectifs des reglements de 
all the purposes of the March regulations. Yet r mars. Et pourtant, au lieu de viser expressement 
instead of singling out abortion, it took the form of l'avortement, elle a pris la forme d'une interdic-
a general ''floating" prohibition of the performance tion generate, «flottante», de la fourniture de ser-
of medical services other than in a hospital, which vices medicaux ailleurs que dans un hopital, inter-
would crystallize upon the designation of several ,, diction qui serait concretisee au moment ou 
services among which abortion was to be found. seraient designes certains services, dont l' avorte-
On July 20, 1989, the Executive Council made the ment. Le 20 juillet 1989, le conseil executif a pris 
Medical Services Designation Regulation and le Medical Services Designation Regulation et a 
simultaneously revoked the March Regulations. I revoque en meme temps les reglements de mars. Je 
am in complete agreement with Freeman J.A.'s suis tout a fait d'accord avec la description du 
characterization of the course of events, at pp. 376- deroulement des faits que donne le juge Freeman 
77, which I reproduce again here for convenience: aux pp. 376 et 377 etje la reprends ici par souci de 

--~-· pmmodite: 
2. The "March regulations" were obviously aimed at j 2. Les «reglements de mars» visaient manifestement les 
Morgentaler clinics. Hon. David Nantes, Health Minis- cliniques Morgentaler. Monsieur David Nantes, ministre 
ter, made that clear when he announced them to the leg- de la Sante, l'a bien souligne quand ii en a fait part a 
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islature .... The Medical Sen1ices Act was presented to 
the legislature following a court challenge to the March 
regulations. It was introduced on June 6, 1989, and 
passed, with the appearance of last-minute haste, the day 
the House closed on June 15, 1989. The March regula- a 
tions were encompassed by the Medical Services Act 
and its regulation. They were revoked, no longer neces­
sary, on July 20, 1989, the day the regulation was 

l'assemblee legislative [ ... ] La Medical Services Act a 
ete presentee a l' assemblee apres que les reglements de 
mars eurent ete attaques en justice. Elle a ete pr6sent6e 
le 6 juin 1989 et votee, a la hate, semble-t-il, le jour de 
la cloture de la session le 15 juin 1989. Les reglements 
de mars etaient englobes dans la Medical Services Act et 
dans son reglement d'application. N'etant plus n6ces­
saires, ils ont ete abroges le 20 juillet 1989' jour OU a ete -
pris le reglement en application de la Medical Services passed under the Medical Services Act. 

b Act. 

Neither the timing nor the overlap of subject 
matter can be viewed as coincidental. It is reasona­
ble to infer, as did the trial judge, that the govern­
ment believed that the new legislation would c 

accomplish the purpose of the March regulations, 
and intended it to do so. The March regulations 
were the first response to Dr. Morgentaler's 
announcement, and the subsequent legislation was d 

the continuation and consolidation of that 
response. Together they constituted a hastily 
devised plan aimed directly at ridding the province 
of Dr. Morgentaler and his proposed clinic. The 
course of events suggests that this purpose was the e 
principal purpose of the legislation and contributes 
to the impression that privatization and quality 
assurance were only incidental conc~ms at best. 

Ni le moment choisi ni le chevauchement des 
sujets ne sauraient etre tenus pour fortuits. n est 
raisonnable d'inferer, comme l'a fait le juge du 
proces, que le gouvemement croyait que les nou­
veaux textes legislatifs permettraient d' atteindre 
l'objectif vise par les reglements de mars et que Ia 
etait son intention. Les reglements de mars consti­
tuaient la premiere reponse a I' annonce faite par le 
or Morgentaler, et les textes legislatifs ulterieurs 
ont ete la suite et le renforcement de cette reponse. 
Ils formaient ensemble un plan dresse a la hate et 
con~u expressement pour debarrasser la province 
du Dr Morgentaler et de son projet de clinique. La 
suite des faits semble indiquer que cet objectif etait 
1' objet principal des textes legislatifs et confirme 
!'impression que la privatisation et l'assurance de 
la qualite n'etaient tout au plus que des objets 

I secondaires. 

(ii) Hansard (ii) Le compte rendu officiel des debats 

J' ai etudie la preuve des debats parlementaires 
relatifs a la Medical Services Act et j'en ai conclu 
que ceux-ci decrivent bien ce en quoi consistait la 
question pour les deputes, tant du parti ministeriel 

I have reviewed the evidence of the legislative g 

debates on the Medical Services Act, and have con­
cluded that they give a clear picture of what the 
members of the House, both government and 
opposition, saw as being in issue. Both the trial 
judge and Freeman J.A. referred extensively to 
excerpts from Hansard. The following passage 
from the trial judge's reasons, aLpp. 300-301, 
fairly captures the flavour of the proceedings: 

h que de !'opposition. Le juge du proces et le juge 
Freeman ont tous les deux cite de larges extraits du 
Hansard. Le passage qui suit, tire des motifs du 
juge du proces, aux pp. 300 et 301, rend bien I' at­
mosphere des debats: 

During the debate at the time of second reading on 
June 12, 1989, the Opposition Health Critic, Sandra 
Jolly, says at page 4678: 

" ... It is a dilemma that is both complex and emo- j 
tional and the Liberal caucus of Nova Scotia agrees 
with the Minister of Health and Fitness that the 

[TRADUCTION) Durant le debat en deuxieme lecture le 
12 juin 1989, la porte-parole de !'opposition pour les 
questions de sante, Sandra Jolly, a dit, a la page 4678: 

« ... C'est un dilemme qui est a la fois complexe et 
charge d'emotion, et le groupe parlementaire liberal 
de la Nouvelle-Ecosse convient avec le ministre de la 
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Morgentaler clinic should not be set up in this prov­
ince. I want to make that point very clear. (Applause) 

''The Liberal caucus is of the opinion that it is unnec­
essary for the clinic to come to Nova Scotia, so in a 
that part of the bill, we do agree with the current gov­
ernment. We are in agreement and we have stated that 
right from the very beginning, that we do not feel that 
the clinic is required here. What concerns me is that 
the government has very hurriedly put together this b 
legislation, and what they are doing is not only trying 
to work at keeping the Morgentaler clinic out, but we 
really do see it as a regression or a step backwards in 
regard to medical services for the people of Nova 
Scotia." c 

Sante et de la Condition physique que la clinique d 
or ~orgental~r ne doit pas. atre implantee dans ce~ 
provmce. Je tiens a le preciser.» (Applaudissements) 

«Le groupe parlementaire liberal est d'avis qu'il n'est 
pas necessaire que cette clinique soit ouverte en Nou­
velle-Ecosse; nous sommes done d' accord avec le 
gouvemement actuel quant a cette partie du projet de 
loi. Nous sommes d'accord et cela nous l'avons dit 
des le tout debut, nous croyons que nous n'avons pas 
besoin de cette clinique. Ce qui m'inquiete, c'est que 
le gouvemement ait prepare a la hate ce texte de loi 
et ce qu'il fait, c'est non seulement tenter d'empeche; 
l'etablissement de la clinique de Morgentaler, mais 
encore, en realite, a notre sens, retrograder OU faire un 
pas en arriere en ce qui conceme les services mCdi­
caux offerts aux habitants de la Nouvelle-Ecosse.» 

The Opposition critic went on at length expressing 
concerns about the broad implications of the Bill. 

La porte-parole de 1' opposition a expose en long et en 
large les inquietudes que susCitaient les vastes conse-

4 quences du projet de loi. 

When the Minister of Health had a chance to 
respond, he states: (at page 4716): 

"I heard the most weak-kneed, weak-hearted support 
for the question of the control of free-standing abor­
tion clinics that I heard yet in this entire session of the e 
Legislature. It was always the Liberal caucus that has 
this position, we have this position. Well, I am going 
to make mine personal and say I\ as the Minister of 
Health and I, as an MLA, am not sup.e,ortive of free-

/ standing abortion clinics." (Applause) 

On June 5, 1989, the day before the proposed Act 
was introduced in First Reading, the Minister of Health 
and Fitness, in discussions concerning the budget esti- g 
mates for the Department of Health said at p. 785: 

" ... we have adopted a policy as government that 
we are not going to be supportive [of free-standing 
abortion clinics) and we will do everything in our h 
effort to stop them. That is what we have said and that 
is what we are doing, if we need more steps, if we 
have to take more steps, we are going to take them. I 
am going to be carrying out that policy at the direc­
tion of my government and I am going to be support­
ive of that policy." 

Freeman J.A. made reference, among others, to 
the following excerpts, at pp. 375-76: 

j 
Paul MacEwan, member for Cape Breton Nova, said: 

Lorsqu'il a eu I' occasion d'y repondre, le ministre de 
la Sante a dit ceci (a la page 4716): 

«J'ai entendu l'appui le plus lache, le moins senti, sur 
la question de la lutte contre les cliniques d'avorte­
ment autonomes, que j 'aie entendu jusqu' ici durant 
toute la session. Cela a toujours ete la position du 
groupe parlementaire liberal, c'est notre position. Eh 
bien! Je vais prendre position personnellement. Je dis, 
a titre de rninistre de la Sante et a titre de depute, que 
je ne suis pas en faveur des cliniques d'avortement 
autonomes.» (Applaudissements) 

Le 5 juin 1989, le jour precedant la presentation du 
projet de loi en premiere lecture, le ministre de la Sante 
et de la Condition physique a dit, lors de discussions sur 
les previsions de depenses du rninistere de la Sante, a la 
p. 785: 

« ... suivant la position qu'a prise notre gouveme­
ment, nous sommes contre [les cliniques d'avorte­
ment autonomes] et nous ferons tout notre possible 
pour en emp&her I' etablissement. C' est ce que nous 
avons dit et c'est ce que nous faisons; s'il faut, si nous 
devons prendre d'autres mesures, nous les prendrons. 
Je vais donner suite a cette position selon les direc­
tives de mon gouvemement et je vais appuyer cette 
position.» 

Le juge Freeman s' est ref ere notamment aux 
extraits suivants, aux pp. 375 et 376: 

[TRADUCTION] Paul MacEwan, depute de Cape Breton 
Nova, a dit: 
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"So certainly, you know, if this government wants to 
Pose as being the great champion of those that want to 
keep Mr. Morgentaler out of Nova Scotia, let it be 
noted that it was the very last thing that they thought 
of before they adjourned the House for the year . . . . a 

''Now we are led to believe that this is a bill that is 
not really just to restrict the privatization of medical 
services, whatever that is, but it is a bill to make it 
impossible or to make it unlikely I suppose that the b 
abortion clinic that Morgentaler wants to· establish 
can be set up . . . " 

«Alors, bien sfir, vous savez, si ce gouvemement veut 
se faire passer pour le grand champion de ceux qui 
veulent empecher le or Morgentaler de s'etablir en 
Nouvelle-Ecosse, remarquez que c'est la demiere 
chose a laquelle ils pensaient quand ils ont ajoume 
pour l'annee ... » 

«Maintenant, on veut nous faire croire que c'est un 
projet de loi qui, en realite, ne vise pas seulement a 
limiter la privatisation des services medicaux, quel 
que soit ce qu'on veut dire par la, mais qui rend 
impossible OU improbable, je suppose, l' etablissement 
de la clinique que vent ouvrir Morgentaler . . .» 

Apres que les deputes des partis d'opposition eurent Following the remarks by members of opposition 
parties Mr. Nantes spoke again: c fait des observations, M. Nantes a repris la parole: 

"I do not think you can play both sides of this issue. 
You cannot criticize the health care system and say, 
we do it all wrong and talk about clinics and all that 
sort of thing without corning out on this particular d 
element. Do you support or do you not support a free­
standing abortion clinic? I want you to know that not 
only can I speak personally, but also, I think we 
represent the consensus and overwhelming view of 
this side of the legislature. (Applause) e 

"I think I am even prepared to go a little 'further and 
say that I do think it represents the majority view of 
quite a· number of members on the other side of the I 
house, also." (Applause) 

The Hansard evidence demonstrates both that 
the prohibition of Dr. Morgentaler's clinic was the g 
central concern of the members of the legislature 
who spoke, and that there was a common and 
emphatically expressed opposition to free-standing 
abortion clinics per se. The Morgentaler clinic was 
viewed, it appears, as a public evil which should h 

be eliminated. The concerns to which the appellant 
submits the legislation is primarily directed -
privatization, cost and quality of health care, and a 
policy of preventing a two-tier system of access to 
medical services - were conspicuously absent 
throughout most of the legislative proceedings. 
they were emphasized by the Minister, Mr. 
Nantes, on moving second reading of the bill on 
June 12, 1989. This does not, however, in my 
view, detract significantly from the overall impres- i 
sion left by the debates. 

«le ne pense pas que l'on puisse jouer sur les deux 
tableaux. Yous ne pouvez pas critiquer le systeme de 
sante et dire que tout va de travers, puis parter de cli­
niques et tout ~a. sans vous prononcer sur cette ques­
tion particuliere. :fites-vous pour ou contre une cli-
nique d' avortement autonome? Je veux qtie vous 
sachiez que, non seulement je peux parler pour ma 
part, mais encore je pense que nous representons le 
consensus et le point de vue d'une majorite ecrasante 
des deputes de ce oot6-ci de la Chambre.» (Applau-
dissements) . 

«Je pense que je suis meme pret a aller plus loin et a 
dire que je crois representer aussi l'opinion d'une 
forte majorite des deputes de l'autre cote de la Cham­
bre.» (Applaudissements)' 

La preuve du Hansard montre, d'une part, que 
l' interdiction de la clinique du or Morgentaler etait 
la preoccupation centrale des deputes qui ont pris 
la parole et, d'autre part, que les cliniques d'avor­
tement autonomes en tant que telles ont fait l'objet 
d'une opposition commune et categorique. La cli­
nique Morgentaler etait consideree, apparemment, 
comme un fleau public qu'il fallait eliminer. Les 
preoccupations auxquelles ces textes tegislatifs se 
rapportaient principalement, d' apres l' appelante, 
- privatisation, coftt et qualite des soins, opposi­
tion a l'instauration d'un systeme de sante a deux 
niveaux - ont visiblement ete absentes durant la 
presque totalite des debats. Le ministre, M. Nantes, 
les a fait valoir quand il a propose la deuxieme lec­
ture du projet de loi le 12 juin 1989. Cela, a mon 
sens, n'attenue cependant pas beaucoup !'impres­
sion generale produite par les debats. 
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Of course, one must be mindful of the limited 
use to which such evidence can be put, as I dis­
cussed earlier. To quote Kennedy Prov. Ct. J., at 
first instance, at p. 301: 

Bien entendu, on ne doit pas oublier que l'utiij_ 
sation qu' on peut faire d'une telle preuve est res. 
treinte, comme nous I' avons deja vu. Pour repren­
dre les paroles du juge Kennedy de la Cour 

a provinciale, en premiere instance, a lap. 301: 

[lRADUCTION] Je reconnais que ce serait de la folie 
de la part d'un tribunal, de conclure que tout ce qui~ 
dit a une tribune politique a une signification relative-

I recognize that it would be folly for a court to con­
clude that everything that is said in a political forum has 
meaning in relation to the characterization of the legisla­
tion produced by that body. b ment a la qualification d'une loi com;ue par le corps 

politique en cause. 

Nonetheless, I see no reason to interfere with Free­
man J '.A.' s assessment of the tone of the proceed­
ings, at p. 367: 

c 

One need not look beyond the pages of Hansard . . . to 
realize the sense of moral outrage of representatives in 
the House of Assembly engendered by the prospect of 
Morgentaler clinics in Nova Scotia. Moral considera­
tions attach not only to the performance of abortions, ti 
but to where they are performed and under what circum­
stances. 

Neanmoins, je ne vois aucune raison de modifier 
!'evaluation que fait le juge Freeman de !'am­
biance de la Chambre, a la p. 367: 

[lRADucnoN] On n'a pas besoin d'aller au-dela des 
pages du Hansard[ ... ] pour se rendre compte de l'indi­
gnation provoquee parrni les deputes a la Chambre par 
la, possibilite de l' ouverture de cliniques Morgentaler en 
Nouvelle-Ecosse. Des considerations morales se ratta­
chent non .seulement au fait de pratiquer un avortement, 
mais encore au lieu ou il est pratique et a ses circons­
tances. 

L' appelante soutient que, meme si le but des 
textes legislatifs etait de supprimer les cliniques 
d' avortement autonomes pour des raisons de 
morale sociale, cela ne porte pas un coup fatal a la 
question de la competence de la province. Certes, 
on a reconnu une certaine autorite aux provinces 
en matiere de «honnes mreurs», mais, de toute evi-
dence, l'exercice d'un tel pouvoir doit etre solide­
ment ancre dans un chef de competence provincial 
distinct: Rio Hotel Ltd. c. Nouveau-Brunswick, 
precite, aux pp. 71 a 80; Procureur general du 

The appellant argues that even if the object of e 
the legislation was to suppress free-standing abor­
tion clinics on grounds of public morals, this is not 
fatal to provincial jurisdiction. Although there has 
been some recognition of a provincial "morality" 
power, it is clear that the exercise of such a power I 
must be firmly anchored in an independent provin­
cial head of power: Rio Hotel Ltd. v. New Bruns­
wick, supra, at pp. 71-80; Attorney General for 
Canada and Dupond v. City of Montreal, [1978] 2 g 
S.C.R. 770; R. Pepin, "Le pouvoir des provinces 
canadiennes de legiferer sur la moralite publique" 
(1988), 19 R.G.D. 865; Attorney General of 
Canada v. La.w Society of /Jritish Columbia, 
[1982] 2 S.C.R. 307, at p. 364. 

Canada et Dupond c. Ville de Montreal, [1978] 2 
R.C.S. 770; R. Pepin, «Le pouvoir des provinces 
canadiennes de Iegiferer sur la moralite publique» 

h (1988), 19 R.G.D. 865; Procureur general du 
Canada c. Law Society of British Columbia, 
[1982] 2 R.C.S. 307, a Ia p. 364. 

While legislation which authorizes the establish­
ment and enforcement of a local standard of 
morality does not ipso facto "invade the field of 
criminal law" (see Nova Scotia Board of Censors 
v. McNeil, supra, at pp. 691-92), it cannot be 
denied that interdiction of conduct in the interest 
of public morals was and remains one of the clas­
sic ends of the criminal law, as established in the 

·- .,--...ol· 

Bien qu'une loi permettant d'etablir et d'an~~­
quer des normes locales de moralite ne soit ~as 
necessairement «Un empietement dans le domame 
du droitcriminel» (voir l'arret Nova Scotia Board 
of Censors c. McNeil, precite, aux pp. 691 et 692), 
on ne peut pas nier que !'interdiction d'un acte 

j dans l'interet de la morale publique etait et reste 
l'une des fins classiques du droit criminel, comrne 
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Margarine Reference, supra, at p. 50: see Wes­
tendorp v. The Queen, supra, and Johnson v. Attor­
ney General of Alberta, [1954] S.C.R. 127, at pp. 
148-49 . 

a 

As Wilson J. recognized in Morgentaler (1988), 
supra, at p. 171, a woman's decision to have an 
abortion is "profound[ly] social and ethical;" 
indeed it is "essentially a moral decision" (cf. b 
M. L. McConnell, "'Even by Commonsense 
Morality': Morgentaler, Borowski and the Consti­
tution of Canada" (1989), 68 Can. Bar Rev. 165, at 
p. 766) and it seems clear to me that the present 
legislation, whose primary purpose is to prohibit c 

abortions except in certain circumstances, treats of 
a moral issue. 

d 

In view of the foregoing, there is a strong infer­
ence that the purpose of the legislation and its true 
nature relate to a matter within the federal head of 
power in respect of criminal law. In order to deter- e 
mine whether this is its dominant purpose or char­
acteristic, it is necess<!fY to compare the above 
indicia of federal subject matter with indications of 
provincial objectives. 

l'a etabli le Renvoi sur la margarine, precite, a la 
p. 50: voir Westendorp c. La Reine, precite, et 
Johnson c. Attorney General of Alberta, [1954] 
R.C.S. 127, aux pp. 148 et 149. 

Comme le juge Wilson l' a reconnu darts l' arret 
Morgentaler (1988), precite, a lap. 171, la deci­
sion que prend une femme de se faire avorter est 
«profondement d'ordre social et ethique»; en fait, 
elle constitue [TRADUCTION] «essentiellement une 
decision d'ordre moral» (voir M. L. McConnell, 
««Even by Commonsense Morality»: Morgentaler, 
Borowski and the Constitution of Canada» (1989), 
68 R. du B. can. 165, a lap. 766), et il me semble 
clair que les textes legislatifs en I' espece, dont 
l' ob jet premier est d' interdire I' avortement sauf 
dans certaines circonstances, portent sur une ques­
tion morale. 

Vu ce qui precede, ii y a de fortes raisons d' infe-
rer que I' ob jet des textes et leur nature veritable 
concement une matiere relevant de la competence 
f6derale en matiere de droit criminel. Pour deter­
miner si c' est la son objet ou sa caracteristique pre-
dominants, il est necessaire de comparer les 
indices mentionnes ci-dessus qui permettent de 
conclure a une matiere ressortissant au pouvoir 

f federal et les signes revelateurs d' objectifs relevant 
de la competence des provinces. 

(iii) Searching for Provincial Objectives (iii) L'identification des-objectifs de la province 

g 
At trial the appellant presented evidence that the Au proces, l' appelante a produit des elements de 

Act's objectives were to prevent privatization and preuve tendant a etablir que les objectifs de la Loi 
the consequent development of a two-tier system etaient d'empecher la privatisation et l'instauration 
of medical service delivery, to ensure the delivery d'un systeme de sante a deux niveaux qui en resul-
of high-quality health care, and to raCionalize the h terait, d'assurer le maintien d'un systeme de sante 
delivery of medical services so as to avoid duplica- de qualite superieure, et de rationaliser la presta-
tion and reduce public costs. The principal Crown tion des services medicaux de fa~on a eviter qu'ils 
witness on these points, John Malcom, the Health ne fassent double emploi et a r6duire les depenses 
Department Administrator, testified that Nova publiques. John Malcom, administrateur du minis-
Scotia's health care system evolved around the tere de la Sante et principal temoin d.te r02 'le 
public hospital and that there have never been pri- ministere public sur ces points, a temoigne que le 
vate, "for-profit" medical clinics in the province. developpement du systeme de sante de la Nou-
He said that Nova Scotia has a policy of equal velle-Ecosse avail ete axe exclusivement sur les 
access to health care services, and that duplication hopitaux publics et qu'il n'y avait jamais eu de cli-
of health care services creates a two-tier system. 1 niques privees, «a but lucratif», dans la province. ll 
Moreover, his evidence was that rationalization of a <lit que la Nouvelle-Ecosse avait une politique 
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health care services was the most cost-effective 
approach. 

d'egalite d'acces aux soins de sante et que des ser­
vices qui font double emploi aboutissent a un sys­
teme de sante a deux niveaux. De plus, il a 
temoigne que la rationalisation des services de 

a sante etait le procede le plus economique. 

It may be that this evidence represented the pol­
icy of the government of Nova Scotia at one time. 
The respondent correctly pointed out, however, b 

that this evidence was not established at trial to 
have been the basis for the impugned legislation. 
Indeed, Kennedy Prov. Ct. J. considered the evi­
dence and found that any privatization concerns 
were "incidental to the paramount purpose of the c 
legislation" (at p. 302). I see no good reason to 
question this finding. 

II se peut que cette preuve temoigne de la posi­
tion du gouvemement de la Nouvelle-Ecosse a une 
epoque donnee. L'intime a cependant souligne 
avec raison que l'on n'avait pas etabli au proces 
que cette position ait ete le fondement des textes 
legislatifs attaques. En fait, le juge Kennedy de la 
Cour provinciale a etudie la preuve et conclu que 
les preoccupations relatives a la privatisation 
etaient [TRADUCTION] «accessoires a l' objectif pri-
mordial des textes legislatifs» (a la p. 302). Je ne 
vois aucune bonne raison de mettre en doute cette 

First, as to the health and safety of women and 
the argument that the in-hospital requirement was 
enacted because of a concern over quality assur­
ance, there is no evidence in the record to indicate 
that abortions performed in clinics like Dr. 
Morgentaler's pose any danger to the health of 
women. Counsel conceded that the quality of med­
ical service in free-standing abortion clinics is 
comparable to that available in hospitals. I also 
note that in Morgentaler (1988), supra, Beetz J. 
held that studies, experience and expert evidence 
established that abortions can safely be performed 
in clinics and that the in-hospital requirement was 
no longer justified from a medical point of view. 
Since the appellant agrees that the quality of medi­
cal service in clinics is comparable to that in hos­
pitals, the argument that the legislation was 
directed at quality assurance and women's health 
and safety is deprived of any force. 

Second, the government did not express con­
cerns about privatization in relation to this legisla­
tion or the March regulations until the Act was 
moved for second reading. Again, I would adopt 

d conclusion. 

e 

Premierement, en ce qui a trait a la sante et a la 
securite des femmes et a !'argument que l'obliga­
tion de pratiquer les avortements dans un hopital a 
ete inseree pour des raisons tenant a I' assurance de 
la qualite, aucun element de preuve verse au dos­
sier n'indique que les avortements pratiques dans 
des cliniques comme celle du or Morgentaler met-

/ tent en danger la sante des femmes. L'avocat a 
concede que la qualite des services medicaux clans 
les cliniques d' avortement autonomes etait compa­
rable a celle observee dans les hopitaux. Je note en 
outre que dans l'arr8t Morgentaler (1988), pr&:ite, 

g le juge Beetz a conclu que des etudes, !'experience 
et les depositions d' experts avaient etabli que les 
avortements peuvent etre pratiques sans danger 
dans des cliniques et que l' obligation de les prati­
quer dans un hopital n'etait plus justifiee du point 

h de vue medical. Comme l' appelante convient que 
la qualite des services medicaux dans les cliniques 
est comparable a celle qui existe dans les hOpitaux, 
l' argument que les textes legislatifs visaient I' assu-

; ranee de la qualite et la sante et la securite des 
femmes perd toute sa force. 

__ ,;;.,.,.. .. "".-~· 
Deuxiemement, ce n'est qu'a l'etape de la 

deuxieme lecture du projet de loi que le gouveme­
j ment a fait part de son inquietude au sujet de la 

privatisation, que ce soit par rapport a ces textes ou 
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freeman J .A.' s statement of the relevant facts, at 
PP· 376-77: 

1. Privatization of medical services had not been enunci- a 
ated as a government objective prior to the introduction 
of the Medical Services Act. It was not mentioned in the 
Throne Speech on February 23, 1989. The Tluone 
Speech did say that a Royal Commission Report was 
being awaited. The order-in-council establishing the b 
Royal Commission made no reference to privatization. 

3. In explaining the desirability of avoiding the pitfalls c 
of privatization, the Crown relied heavily on economic 
considerations. The report of the Royal Commission on 
Health Costs was being awaited, as the Tluone Speech 
noted. In passing the Medical Services Act on June 15, 
1989, the legislature elected to do so without the benefit d 
of observations or recommendations by the Royal Com­
mission .... 

e 

aux reglements de mars. Encore une fois, j'adopte 
l'expose que fait le juge Freeman des faits perti­
nents, aux pp. 376 et 377: 

1. Avant le dep()t du projet de Ia Medical Services Act, le 
gouvemement n' avait pas precise que son objectif etait 
la privatisation des services medicaux. II n'a pas ete 
question de cet objectif clans le discours du Trone du 23 
fevrier 1989. On y mentionnait qu'on attendait la publi­
cation du rapport d' une commission royale d' enquete. 
Le decret constituant cette commission ne fait aucune­
ment allusion a la privatisation. 

3. Pour expliquer pourquoi ii etait souhaitable d'eviter 
les embfiches de la privatisation, le ministere public a 
insiste sur des considerations economiques. Le rapport 
de la commission royale d'enquete sur les coOts des 
soins de sante etait attendu, comme le signalait le dis­
cours du Trone. En adoptant la Medical Services Act le 
15 juin 1989, l'assemblee a choisi d'aller de l'avant sans 
avoir eu l' avantage de prendre connaissance des obser­
vations ou des recommandations de la commission 
royale d' enquete .... 

Le 23 fevrier 1989, seulement trois semaines avant 
l'adoption des reglements de mars, un discours du 
Trone a ete presente. Bien qu'il ait traite de poli­
tique de la sante, on n'y trouve aucune mention de 

On February 23, 1989, just three weeks before the 
adoption of the March regulations, the Throne 
Speech was delivered. Although it discussed health 
care policy, it made no mention of a policy with 
respect to privatization. 'As Freeman J .A. observes, 
it did refer to the Royal Commission on Health 
Care, which had been established in 1987 to under­
take a thorough examination of the province's 
health care system. The Throne Speech indicated 
that the government was awaiting the Commis­
sion's report. 

I politique en matiere de privatisation. Comme I' a 
fait observer le juge Freeman, le discours parle 
effectivement de la commission royale d' enquete 
sur les soins de sante, qui avait ete designee en 
1987 et chargee d'effectuer une etude approfondie 

1 du systeme de sante de la province. On signalait 
dans le discours du Trone que le gouvemement 
attendait la publication du rapport de la commis­
sion. 

That report was delivered in December 1989. Its 
recommendations were inconsistent with a policy 
of opposing privatization. It recommended, inter 
alia, moving as many services as possible out of 
hospitals and minimizing the length of hospital 
stays, in order to reduce public health care costs. It 
stated, in part, that while institutions should con­
tinue to be the focal points of health care delivery 
in Nova Scotia: 

h 

i 

Ce rapport a paru en decembre 1989. Les 
recommandations qu' il contient sont inconciliables 
avec une politique d'opposition a la privatisation. 
On y recommande, entre autres, de fournir le plus 
possible de services ailleurs que dans les hopitaux 
et de reduire au minimum la duree de !'hospitalisa­
tion, afin de diminuer les depenses publ;ques au 
chapitre de la sante. On y lit notaniiifont que, bien 
que les etablissements doivent continuer de repre-
senter l'axe privilegie de la foumiture des soins de 
sante en Nouvelle-Ecosse: 
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... there is increasing understanding that many health 
care services can be provided safely and appropriately 
outside of institutional settings. 

Sopinka I. [1993] 3 S.C.R.l 

[TRADUCl10N] ••. on se rend compte de plus en plus que l 
beaucoup de services de sante peuvent etre foumis sans ~ 
danger et adequatement a l' exterieur des etablissements i 
hospitaliers. t 

John Malcom, the Crown health care policy expert; 
testified, on cross-examination, that the directions 
enunciated in the report were consistent with the 
approach the Department of Health had been talc­
ing. The Throne Speech of 1990, delivered two 
months after the report, discussed the report, and 
again - understandably, in light of the Commis­
sion's recommendations - made no mention of a 
policy of opposing the private delivery of health 
care services. 

I 
~ 

a John Malcom, I' expert cite par le ministere public 
quant a la politique de la sante, a temoigne, au 
cours de son contre-interrogatoire, que les orienta­
tions enoncees dans le rapport allaient dans le sens J 

b des vues du ministere de la Sante. Le discours du 'i 
Trone de 1990, lu deux mois apres la publication 
du rapport, traite du rapport et, une fois de plus _ 
cela se comprend etant donne les recommandations 
de la commission - ne fait aucunement mention 

c d'une politique d'opposition aux services de sante 
prives. 

Troisiemement, il est revelateur qu' aucun ele­
ment de preuve n'etablisse que des etudes ou une 

Third, it is significant that there is no evidence 
of any prior study or consultation regarding the 
cost-effectiveness or quality of medical services 
delivered in private clinics. Again, Freeman J.A.'s 
words, at p. 377, are apropos and I repeat them for 
convenience: 

d consultation aient ete faites auparavant au sujet du 
rapport cout/efficacite ou de la qualite des services 
medicaux fournis dans les cliniques privees. 
Encore une fois, les remarques du juge Freeman, a 
lap. 377, soot apropos et je les reprends par souci 

e de commodite: 

5. Le ministere de la Sante avait discute avec l'ordre des 
medecins de la Nouvelle-Ecosse de la possibilite de 
fournir davantage de soins de sante ailleurs que dans les 

5. The Department of Health had been engaged in dis­
cussions with the Medical Society of Nova Scotia to 
have more health care services delivered outside of hos­
pitals. The Medic;U Society was not consulted about the 
Act prior to its introduction. The evidence suggests the 
Act runs counter to the direction of the talks. 

f hOpitaux. L'ordre des medecins n'a pas ete consulte au 
sujet de la Loi avant qu'elle n'ait ete deposee. Les 
temoignages semblent indiquer que la Loi ne va pas 
dans le meme sens que les pourparlers. 

The Medical Society was not consulted until after g 
the legislation was introduced, and then only to 
discuss the services to be designated. This would 
not be particularly significant on its own, but, 
according to the evidence of Dr. Vincent Audain, 
who was the president of the Medical Society at h 
the relevant time, the Medical Society had been 
engaged in discussions with government toward 
moving more health care servfces outside hospi­
tals. Dr. Audain learned of the Act through a tele­
phone message the day the bill was introduced. He 
testified that the Society was perturbed by this 
unexpected action and suspected that the motive 
behind it was the "abortion issue". The Society 
passed a resolution, which it communicated to the 

1 government, condemning the legislation on the 
basis that it would have a negative impact on the 

L' ordre des medecins n' a pas ete consulte avant la 
presentation du pro jet de loi et la consultation n' a 
porte ensuite que sur les services a designer. Cet 
element ne serait pas particulieremeq~ . revelateur 
en soi, mais, d' apres le temoignage dy °j)r Vincent 
Audain, qui etait president a I' epoque en cause, 
l'ordre des medecins etait en train de discuter avec 
le gouvemement de la possibilite d'autoriser la 
foumiture d'une proportion plus grande des ser­
vices de sante a l'exterieur des hopitaux. Le J)f 

Audain a appris l' existence du projet de loi par un 
message telephonique le jour de sa presentation. D 
a temoigne que l' ordre avait ap12ris avec inquietude 
cette action inatten.!~.:. ~·t 'i~~11 avait soup~onne 
qu'elle s'expliquait par la «question de l'avorte­
ment». L'ordre a adopte une resolution, qu'il ~ 
transmise au gouvernement, desavouant la 101 
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parce qu'elle aurait des repercussions negatives Sur 
la fourniture des services medicaux, qu' elle ferait 
augmenter les frais d'hospitalisation et qu'elle 
serait inconciliable avec les progres techniques en 
medecine. Les textes legislatifs etaient per~us 
comme contraires a la politique que le gouveme-
ment avait enoncee, c'est-a-dire favoriser la four­
niture d'une proportion plus grande des services a 

delivery of medical care, would add to the cost of 
hospital care and conflict with emerging techno­
logical advances in medicine. The legislation was 
seen to contradict the government's stated policy 
goals of moving more services outside hospitals. a 

furthermore, according to Dr. Audain, when the 
Medical Society was consulted in June 1989 as to 
the medical services to be designated, the restric­
tion of abortion was non-negotiable. b l' exterieur des hopitaux. Par surcrolt, selon le nr 

Audain, quand l'ordre des medecins a ere consulte 
en juin 1989 au sujet de la liste des services medi­
caux a designer, la limitation des avortements 
n'etait pas negociable. 

c 

Although the Crown's expert witness, Mr. Mal­
com, testified as to the adequacy of access to abor­
tion in Nova Scotia, no studies or consultation on 
the delivery of, access to, or cost-effectiveness of 

d abortion services in hospitals or clinics were con-
ducted, and the Crown relied at trial on dated sta­
tistical evidence as to the adequacy of existing 
facilities. The appellant argued, on the basis of Mr. 
Malcom's opinion evidence, that quality assurance e 
is best ensured through the Canadian Council on 
Hospital Accreditation. There is no evidence, how­
ever, that the government had inquired_ into either 
the quality of services provided in hospitals vis-a­
vis clinics or the existence of standards for the I 
delivery of abortion services. 

Quoique le temoin expert cite par le ministere 
public, M. Malcom, ait atteste que l'acces a l'avor­
tement etait adequat en Nouvelle-Ecosse, aucune 
etude ni consultation n'a ete menee quanta la four­
niture, a l' acces ou au rapport coO.t/efficacite des 
services d'avortement fournis dans les hopitaux et 
dans les cliniques, et le ministere public s'est 
fonde au proces sur des statistiques qui dataient 
pour prouver que les installations existantes etaient 
suffisantes. Invoquant le temoignage d'expert de 
M. Malcom, l'appelante a soutenu qu'il valait 
mieux laisser au Conseil canadien d' agrement des 
hopitaux le soin de veiller a !'assurance de la qua­
lite. Toutefois, rien ne prouve que le gouvemement 
ait eff ectue une etude sur la qualite des services 
fournis dans les hopitaux en comparaison de ceux 
fournis dans les cliniques ou sur l'existence de 
normes applicables a la fourniture des services 

g d' avortement. 

The appellant refers to a meeting of the House 
of Assembly's Committee on Community Services 
at the abortion unit of the Victoria General Hospi­
tal ("VGH"), in Halifax, on May 30, 1989, as evi­
dence of prior consultation. Eighty-tln:ee per cent 
of all abortions performed in Nova Scotia are per­
formed at this hospital. The topic of the meeting 
was the VGH' s termination of pregnancy unit. The 
Committee met with the head of the gynaecology 
department, the head of the abortion unit and the 
charge nurse of the ambulatory care unit. The head 
of the abortion unit said that in his view Nova Sco­
tia adequately met its own abortion needs and a 
Morgentaler clinic was unnecessary; however, he 

Pour prouver qu'une consultation a bien eu lieu, 
l'appelante fait mention d'une reunion du comite 

h des services communautaires de la Chambre qui 
s'est tenue au service des avortements de l'hopital 
Victoria General ( «l'hopital») a Halifax, le 30 mai 
1989. Quatre-vingt-trois pour cent des avortements 
pratiques en Nouvelle-Ecosse le sont dans cet 
hopital. Le sujet de la reunion etait le service d'in­
terruption des grossesses de l'hopital. Le comite a 
rencontre le chef du service de gynecologie, le 
chef du service des <tVPJ:t~w..o;:-t,:-,. :,~l' infirmiere res­
ponsable de l'unite des soins ambulatoires. Le chef 

j 
du service des avortements a dit qu'a son avis, la 
Nouvelle-Ecosse repondait de maniere adequate a 
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also said that such a clinic would serve all the 
Atlantic provinces. The three guests generally 
praised the efficiency and safety of existing abor­
tion services, although it was revealed that average 
delays at the VGH were from a week to ten days, a 

the medical staff willing to perform abortions at 
the hospital had fallen from ten to five, the quarters 
were cramped, and the greatest concern was a lack 
of information and counselling for both patients b 
and doctors. Little hard data was provided. The 
meeting, indeed, seems to have provided more of a 
political platform for the expression of the views 
of the politicians on the committee than a forum 
for consultation and fact-finding regarding the c 
issues the legislation was purported to address. 

ses propres besoins au chapitre de I' avortement 
q~·~e clinique Mor~en~er etait in~tile; tou: 
fois, d a egalement dit qu une telle clinique rece_ 
vrait des patientes de toutes les provinces Atlan­
tiques. Les trois invites ont loue en general 
l'efficacite et la securite des services d'avortement 
existants, encore qu'on ait revele que les delais 
moyens a l'hopital allaient d'une semaine a dix 
jours, que le nombre de medecins disposes a prati­
quer des avortements a l'hopital etait passe de dix 
a cinq, qu'on y etait a l'etroit et que le principal 
sujet d'inquietude etait l'insuffisance des res­
sources d'information et de counselling a la dispo­
sition des patientes et des m&lecins. Peu de don­
nees precises ont ete communiquees. En effet, la 
reunion semble avoir ete davantage une tribune 
politique permettant aux politiciens membres du 
comite d'exprimer leur opinion qu'un moyen de 

d tenir une consultation et d' enqueter sur les ques­
tions que la legislation etait censee viser. 

The lack of prior study or consultation is not 
raised to show that the province acted indiscreetly e 

or ineffectually in pursuing provincial objectives, 
but rather to indicate that the evidence simply does 
not support the submission that these provincial 
objectives were the basis for the legislative action 

Si je mets en relief l'insuffisance des etudes OU 

de la consultation anterieures, ce n' est pas pour 
montrer que les moyens pris par la province pour 
atteindre ses objectifs ont ete imprudents ou ineffi­
caces, mais plutot pour indiquer que la preuve 
n' eta ye sirnplement pas I' argument que ces objec-

in question. 

Another factor I consider relevant is that the 
"cost-effectiveness" rationale appears to be 
divorced from reality. Dr. Morgentaler's clinic 
will not represent a direct increase in the cost to 
the province of the provision of health care ser­
vices. The parties dispute the actual cost of abor­
tion services in and out of hospitals, but I do not 
propose to enter into that argument. In response to 
questions from the bench, appellant's counsel 
agreed that the fee paid to the respondent in 
respect of abortion services would be the same as 
that provided to a doctor who performed an abor­
tion in a hospital. Consequently the establishment 
of an abortion clinic would not result in an 
increased direct cost to the province in the form of 
doctors' fees. The appellant's argument, as devel­
oped through Mr. Malcom' s evidence, was that the 
duplication of services would lower the number of 

t tifs de la province formaient la raison d, etre de 
1' action legislative en cause. 

Un autre facteur que j'estime pertinent c'est que 
I' argument fonde sur le rapport coOt/efficacite 

g semble etre contredit par la realite. La clinique du 
or Morgentaler n'entrainera pas de hausse directe 
du cofit des services de sante supporte par la pro­
vince. Les parties ne s'entendent pas sur le co6t 

h reel des services d'avortement selon qu'ils sont 
fournis dans les hopitaux ou ailleurs, mais je n'ai 
pas l' intention de me lancer dans ce debat. En 
reponse a des questions posees par le juge, 1' avocat 
de I' appelante a convenu que les honoraires verses 
a l'intime pour les services d'avortement etaient 
egaux a ceux touchi~~r un medecin qui pratique 
un avortemerir £ f'hopital. Par consequent, l'eta­
blissement d' une clinique d' avortement ne provo­
querait pas d'augmentation directe des coftts sup-

j portes par la province au titre des honoraires des 
medecins. S'appuyant sur le temoignage de M. 
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abortions performed in hospitals and eventually 
lead to an increase in the cost per procedure. The 
evidence did not establish, however, that the ero­
sion in the number of abortions performed in hos­
pitals would be great enough to have this effect. 

A fifth consideration is the list of designated 
medical services itself. There is no apparent link 
between the different services. The only common 
denominator suggested by the appellant is that the 
government anticipated that these services might 
be attractive to private facilities. The appellant 
argued at trial and maintained before us, however, 
that the government's policy was to oppose the 
performance of any and all surgical procedures 
outside hospital. If that were the case, one might 
wonder why the Act did not prohibit the perform­
ance of surgical procedures generally outside a 
hospital. Designating nine apparently unrelated 
procedures does not accomplish this purpose. 

If the means employed by a legislature to 
achieve its purported objectives do not logically 
advance those objectives, this may indicate that the 
purported purpose masks the legislation's true pur­
pose. In Westendorp v. The Queen, supra, Laskin 
CJ. held that it was specious to regard a by-law 
which prohibited street prostitution as relating to 
control of the streets, since if that were its true pur­
pose, "it would have dealt with congregation of 
persons on the streets or with obstruction, unre­
lated to what the congregating or obstructing per­
sons say or otherwise do" (at p. 511. Here, one 
would expect that if the province's policy were to 
prohibit the performance of any surgical proce­
dures outside hospitals, the legislation would have 
simply done so. 

Malcom, l'appelante a fait valoir que, puisque les 
services feraient double emploi, moins d'avorte­
ments seraient pratiques a l'hopital et, a la longue, 
le coftt unitaire s'accroitrait. La preuve n'a toute-

a fois pas montre que la diminution du nombre 
d' avortements pratiques dans les hopitaux serait 
suffisante pour produire cet effet. 

Un cinquieme element qui entre en ligne de 
b compte est la liste des services medicaux elle­

meme. n n' y a pas de lien apparent entre les diffe­
rents services. Le seul denominateur commun sug­
gere par l'appelante est que le gouvemement pre-

c voyait que ces services pourraient etre juges 
interessants par des exploitants d' etablissements 
prives. L' appelante a cependant soutenu au proces 
et devant nous que la position du gouvemement 
etait de s'opposer ace que toute operation chirur-

d gicale soit pratiquee ailleurs que dans un hopital. 
Si tel etait le cas, on peut se demander pourquoi la 
Loi n'a pas interdit, de fa~on generate, I' execution 
des interventions chirurgicales ailleurs que dans un 
hopital. Designer neuf interventions apparemment 

e sans rapport entre elles ne permet pas d' atteindre 
cet objectif. 

Si les moyens employes par une assemblee 
legislative pour atteindre ses pretendus objectifs ne 

f vont pas logiquement dans le sens de ces objectifs, 
cela peut indiquer que le pretendu objet de la loi 
masque son objet veritable. Dans l'arret Westen­
dorp c. La Reine, precite, le juge en chef Laskin 

g conclut que c' est par un raisonnement sp6cieux 
qu'on peut dire qu'un reglement interdisant la 
prostitution dans les rues se rapporte au hon ordre 
dans la rue, parce que si c' etait fa le but vise par le 
reglement, «ii traiterait des rassemblements de per-

h sonnes dans la rue ou de 1' encombrement des rues, 
independamment de ce que disent ou font les per­
sonnes ainsi rassemblees» (a lap. 51). En l'espece, 
on s' attendrait a ce que, si la politique de la pro­
vince consistait a interdire l' execution de toute 
intervention chirurgicale ai!!eurs que dans un hopi­
tal, les textes ~.;-f,~·.r:'u:.;;:-i' auraient simplement 
interdite. 

Finally, although I put little weight on this fac- Pour terminer, bien que j'accorde peu de poids a 
tor, I agree with both courts below that the rela- j ce facteur, je suis d'accord avec les deux tribunaux 
tively severe penalties provided for by the Act are d'instance inferieure pour dire que la severite rela-
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relevant to its constitutional characterization. Sec­
tion 6(1) of the Act prescribes fines of $10,000 to 
$50,000 for each infraction of the Act. Kennedy 
Prov. Ct. J. and Freeman J.A. considered the rela­
tive severity of the fines as one indication that the 
fines were not simply measures to enforce a regu­
latory scheme, but penalties to punish abortion 
clinics as inherently wrong. Of course, s. 92(15) of 
the Constitution Act, 1867 allows the provinces to 
impose punishment to enforce valid provincial 
law, and the mere addition of penal sanctions to an 

tive des peines prevues par la Loi est pertinente par 
rapport a sa qualification constitutionnelle. Le 
paragraphe 6( 1) de la Loi impose des amendes de 
10 000 $a 50 000 $a I' auteur d'une infraction. Le 

a juge Kennedy de la Cour provinciale et le juge 
Freeman de la Cour d' appel ont estime que la 
severite relative des amendes constituait une indi­
cation que celles-ci n'etaient pas simplement des 

· otherwise valid provincial legislative scheme does 
not make the legislation criminal law: Smith v. The 
Queen, supra, at p. 800; Nova Scotia Board of c 
Censors v. McNeil, supra, at p. 697; Irwin Toy Ltd. 

b mesures destinees a mettre en application un 
regime reglementaire, mais qu'elles visaient a 
punir I' ouverture de cliniques d' avortement, tenue 
pour intrinsequement reprehensible. Bien entendu, 
le par. 92(15) de la Loi constitutionnelle de 1867 
autorise les provinces a infliger des peines pour 
appliquer des lois provinciales valides, et le simple 

v. Quebec (Attorney General), supra, at p. 965. 
However, the unusual severity of penalties may be 
taken into account in characterizing legislation: 

fait d' assortir de sanctions penales un regime pro­
vincial par ailleurs valide n' en fait pas une loi tou­
chant le droit criminel: Smith c. The Queen, pre-

Westendorp v. The Queen, supra, at p. 51. d cite, a la p. 800; Nova Scotia Board of Censors c. 
McNeil, precite, a lap. 697; Irwin Toy Ltd. c. Que­
bec (Procureur general), precite, a lap. 965. Tou­
tefois, la severite exceptionnelle des peines peut 
etre prise en consideration au regard de la qualifi-

e cation de la legislation: Westendorp c. La Reine, 
precite, a la p. 51. 

D. Conclusion D. Conclusion 

(1) Pith and Substance I (1) Le caractere veritable 

This legislation deals, by its terms, with a sub­
ject historically considered to be part of the crimi­
nal law - the prohibition of the performance of g 

abortions with penal consequences. It is thus sus­
pect on its face. Its legal effect partially reproduces 
that of the now defunct s. 251 of the Criminal 
Code, in so far as both precluded the establishment 
and operation of free-standing abortion clinics. Its h 
legislative history, the course of events leading up 
to the Act's passage and the makipg of N.S. Reg. 
152/89, the Hansard excerpts and the absence of 
evidence that privatization and the cost and quality 
of health care services were anything more than 
incidental concerns, lead to the conclusion that the 
Medical Services Act and the Medical Services 
Designation Regulation were aimed primarily at 
suppressing the perceived public harm or evil of . 
abortion clinics. The legislation meets the tests set 1 

out in the Margarine Reference, supra, and of 

Les textes legislatifs en l' espece portent, de par 
leurs termes, sur un sujet qui a, par le passe, ete 
tenu pour une question touchant le droit criminel 
- !'interdiction de l'avortement assortie de conse-

. quences penales. Ils sont done suspects a premiere 
vue. Leur effet juridique reprend en partie celui de 
l'art. 251 du Code criminel maintenant inoperant, 
dans la mesure ou les deux dispositions interdisent 
l'etablissement et les activites de cliniques d'avor­
tement autonomes. L'historique des textes, le 
deroulement des faits jusqu'a I' adoption de la Loi 
etjusqu'a la prise du reglement N.S. Reg. 152189, 
les extraits du Hansard et !'absence de preuve que 
la privatisation et le coOt et la qualite des services 
de sante etaient davantage que des preoccupations 
accescCY}..~~fi'~la m'amene a conclure que la 
Medical Services Act et le Medical Services Desi­
gnation Regulation visaient principalement a sup­
primer le mal ou fleau public apprehende que 
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Morgentaler (1975) and Morgentaler (1988), 
supra. The primary objective of the legislation was 

representaient les cliniques d'avortement. Les 
textes legislatifs repondent aux criteres enonces 
dans le Renvoi sur la margarine et dans les arrets 
Morgentaler (1975) et Morgentaler (1988), pre­
cites. L'objet premier des textes etait d'interdire de 
pratiquer un avortement ailleurs que dans un hopi-
tal parce que cela constituait un acte socialement 
indesirable, et toute preoccupation a I' egard de la 
sante et de la securite des femmes enceintes ou a 
l'egard de la politique de la sante, des hopitaux ou 
de la reglementation de la profession medicale 
n' etait qu' accessoire. Les textes legislatifs en I' es­
pece concement la reglementation du lieu oil 

to prohibit ab01tions outside hospitals as socially 
undesirable conduct, and any concern with the 
safety and security of pregnant women or with a 

health care policy, hospitals or the regulation of 
the medical profession was merely ancillary. This 
legislation involves the regulation of the place 
where an abortion may be obtained, not from the b 
viewpoint of health care policy, but from the view­
point of public wrongs or crimes, to echo Cannon 
J.'s words in Reference re Alberta Statutes, (1938] 
S.C.R. 100, at p. 144 (appeal dismissed as moot in 
Alberta Bank Taxation Reference, supra, at pp. 
127-28): 

c l'avortement peut etre pratique, non pas sur le plan 
de la politique de la sante, mais dans l' optique de 
mefaits public ou de crimes, pour reprendre les 
propos du juge Cannon dans Reference re Alberta 
Statutes, [1938] R.C.S. 100, a la p. 144 (pourvoi 

d rejete en raison de son caractere theorique par 
Alberta Bank Taxation Reference, precite, aux pp. 
127 et 128): 

I agree with the submission of the Attorney-General 
for Canada that this bill deals with the regulation of the e 
press of Alberta, not from the viewpoint of private 
wrongs or civil injuries resulting from any alleged 
infringement or privation of civil rights which belong to 
individuals, considered as individuals but from the 
viewpoint of public wrongs or crimes, i.e., involving a I 
violation of the public rights and duties to the whole 
community, considered as a community, in its social 
aggregate capacity. [Emphasis added.] 

Paraphrasing what Lamer J. said in Starr v. 
Boulden, supra, at p. 1405: I find unpersuasive the 
argument that this legislation is solidly anchored in 

g 

s. 92(7), (13) or (16) of the Constitution Act, 1867. h 

There is nothing on the surface of the legislation or 
in the background facts leading up tojts enactment 
to convince me that it is designed to protect the 
integrity of Nova Scotia's health care system by 
preventing the emergence of a two-tiered system 
of delivery, to ensure the delivery of high-quality 
health care, or to rationalize the delivery of medi­
cal services so as to avoid duplication and reduce 
public health care costs. Any such objectives are 
clearly incidental to the central feature of the legis- i 
lation, which is the prohibition of abortions outside 

[1RADUCTION] Je souscris a l'avis du procureur gene­
ral du Canada selon lequel le present projet de loi traite 
de la reglementation de la presse de l' Alberta, non du 
point de vue des delits prives ou des prejudices civils 
resultant d'une pretendue violation OU privation des 
droits civils des individus en tant que tels, mais du point 
de vue des delits publics ou crimes, c~est-a-dire ceux qui 
impliquent une violation des droits et des devoirs 
publics envers la collectivite tout entiere, consideree 
comme telle, dans sa capacite d' agir en tant que collecti­
vite. [Je souligne.] 

Pour reprendre la formule du juge Lamer dans 
l'arret Starr c. Boulden, precite, a la p. 1405, je 
trouve peu convaincant l' argument selon lequel les 
textes legislatifs en l'espece sont solidement ancres 
aux par. 92(7), (13) ou (16) de la Loi constitution­
nelle de 1867. Ni la teneur des textes ni la suite des 
faits qui a conduit a leur adoption ne me persua­
dent qu'ils visent a proteger l'integrite du systeme 
de sante de la Nouvelle-Ecosse en empechant 
l'instauration d'un systeme a deux niveaux, a assu­
rer la prestation de soins de qualite superieure ou a 
-r~e~~,;-:~ ..1umiture des services medicaux 
afin d'eviter qu'ils fassent double emploi et de 
reduire les depenses publiques au chapitre des 
soins de sante. De tels objectifs sont nettement 
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hospitals as socially 'undesirable conduct subject to 
punishment. 

(2) Practical Effect 
a 

This legislation will certainly restrict abortion in 
the sense that it makes abortions unavailable in 
any place other than hospitals. But will it lead to a b 

practical restriction of access to abortion in Nova 
Scotia? Will the present hospital system be able 
and willing to accommodate all the women who 
desire to terminate a pregnancy, given among 
other things that the hospital in which 83 percent c 
of all abortions are performed has lost half of its 
medical staff willing to perform the procedure? 
These are questions that the trial judge did not 
answer, and on which the parties are resolutely 4 
divided. Women may not wish to have an abortion 
in a hospital for any number of legitimate reasons. 
Clearly restrictions as to place can have the effect 
of restricting abortions in practice, and indeed it 
was the operation of s. 251 of the Criminal Code e 
in restricting abortions to certain hospitals that 
contributed largely to its demise. One of the rea­
sons that the former s. 251 of the Criminal Code 
was struck down in Morgentaler (1988), supra, 
was that the in-ho_spital requirement in that section I 
led to unacceptable delays, undue stress and 
trauma, and a severe practical restriction of access 
to abortion services. Several years of experience 
under s. 251 showed that the combined decisions 
and actions of individual anti-abortion hospital 

g 

boards could render access to legal abortion non­
existent in large areas of the country. Something 
similar may occur in Nova Scotia butthat is some­
thing we have no way of predicting. One of the h 

effects of the legislation is consolidation of abor­
tions in the hands of the provincial government, 
largely in one provincially controlled institution. 
This renders free access to abortion vulnerable to 
administrative erosion. 

Sopinka J. [1993] 3 S.C.R. 

accessoires a la caracteristique centrale des textes 
savoir !'interdiction de pratiquer un avortement 
ailleurs que clans un h5pital, acte tenu pour sociale-. 
ment indesirable et passible de sanctions. 

(2) L' effet pratique 

Les textes legislatifs en l' espece limiteront cer­
tainement l'avortement en ce sens qu'ils le ren­
dront impossible a obtenir ailleurs que dans un 
h5pital. Mais entrainera-t-il dans la pratique une 
i:estriction de l'acces a l'avortement en Nouvelle­
&osse? Le systeme hospitalier actuel sera-t-il en 
mesure d'accueillir toutes les femmes qui desirent 
interrompre leur grossesse, et sera-t-il pret a Ies 
recevoir, etant donne, entre autres, que l'hOpital 
dans lequel 83 p. 100 de tous les avortements sont 
pratiques a perdu la moitie de ses medecins dispo­
ses a pratiquer cette intervention? Ce sont des 
questions auxquelles le juge du proces n' a pas 
repondu et sur lesquelles les parties divergent reso­
lument. Les femmes peuvent ne pas vouloir se 
faire avorter a l'hopital pour une quantile de rai­
sons legitimes. De toute evidence, les restrictions 
concemant le lieu peuvent avoir pour effet de limi-
ter l'avortement en pratique et, de fait, !'invalida­
tion de l' art. 251 du Code criminel a ete due en 
grande partie au resultat de son application, c'est­
a-dire qu'il avait limite l'avortement a certains 
hopitaux. Dans l'arret Morgentaler (1988), precite, 
l'ancien art. 251 du Code criminel a ete annule 
notamment parce que l' obligation de se faire avor­
ter a l'h5pital contenue dans cet article engendrait 
des delais inacceptables et une tension et une 
angoisse excessives, et elle restreignait grandement 
en pratique l'acces aux services d'avortement. 
Apres plusieurs annees d'application de l'art. 251, 
on a constate que les decisions et les actions conju­
guees des conseils d'h5pitaux anti-avortement 
avaient rendu l'acces a l'avortement legal inexis­
tant dans de nombreuses regions du pays. Une 
chose semblable pourrait se produire en Nouvelle­
&osse, mais nous n'avons aucun moyen de le pre­
dire. L'un des effets des textes Iegislatifs est l' attri­
bution au gouvemement provincial du droit exclu-

.a ~~1tiquedr des avort1e~enbtli~· et ce dans u:i
1
t; 

large mesure ans un seu eta ssement contro e 
i par l'Etat. Le Iibre acces a l'avortement est ainsi 

susceptible de subir I' erosion administrative. 

i 
1 ., 
• 
1 
1 
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Having applied the ordinary tests as to the mat­
ter of the present legislation, I am able to conclude 
that the legislation was an ultra vires invasion of 
the field of criminal law. I am able to reach this 
conclusion without predicting the ultimate practi- a 

cal effect of this legislation, and it is consequently 
unnecessary to adjudicate the intractable dispute 
between the parties as to whether this legislation 
will, in fact, restrict access to abortion in Nova b 
Scotia. The appellant's evidence that the legisla­
tion will not have the practical effect of restricting 
abortions is simply evidence that the legislation 
will not actually accomplish what it set out to do. 
In view of my conclusion as to the pith and sub- c 

stance of the legislation, I am not concerned with 
whether the legislation is effective and such evi­
dence can no more be used to validate ultra vires 
legislation than to invalidate intra vires legislation, 
as was held in Reference re Anti-Inflation Act, d 

supra. 

(3) Severance 

Severance is infrequently applied in distribution 
of powers cases. The general rule is t~at severance 

e 

is available where the remaining good part can sur­
vive independently and would have been enacted 
by itself (see the Alberta Bill of Rights case, supra, I 
at p. 518). Here there is no "remaining good part", 
since the foregoing analysis has shown that the 
pith and substance of the entire legislation taken 
together, Act and regulation alike, is criminal law. 
As Hogg says, "[f]or constitutional purposes the 

1 

statute is one law, and it will stand or fall as a 
whole" (supra, at p. 15-21); the same reasoning 
applies where, as here, two pieces of legislation are 
intertwined parts of a single legislative plan or h 
scheme (see Attorney General for Ontario v. 
Reciprocal Insurers, supra, and Alberta Bank Tax­
ation Reference, supra), two separate provisions or 
enactments "are so interconnected that they must 
be read together as expressing a single legislative 
purpose" (Switzman v. Elbling, supra, at p. 315, 
per Nolan J.), or the regulations "are so inter­
twined with the authorizing statute as to stamp it 

Apres avoir applique les criteres ordinaires rela­
ti vement a la matiere des textes legislatifs en l'es­
pece, je puis conclure qu'ils constituaient une inge­
rence ultra vires dans le domaine du droit criminel. 
Je peux tirer cette conclusion sans predire I' effet 
pratique a long terme de ces textes et ii n'est done 
pas necessaire de trancher le litige insoluble entre 
les parties pour ce qui est de. savoir si ces textes 
limiteront, en pratique, l' acces a l' avortement en 
Nouvelle-Ecosse. La preuve de l'appelante selon 
laquelle les textes n'auront pas, dans la pratique, 
pour effet de limiter I' avortement etablit simple­
ment qu'ils ne permettront pas de fait d'atteindre 
les objectifs poursuivis. Vu ma cpnclusion quant 
au caractere veritable des textes, je n'ai pas a me 
prononcer sur la question de savoir s'ils sont effi­
caces et cette preuve ne peut pas davantage etre 
utilisee pour valider une loi ultra vires que pour 
invalider une loi intra vires, comme notre Cour l' a 
decide dans le Renvoi relatif a la Loi anti-inflation, 
precite. 

(3) La dissociation 

La dissociation n'est pas souvent appliquee dans 
les affaires relatives au partage des competences. 
La regle generale veut que la dissociation soit pos­
sible si la partie valide restante peut survivre inde­
pendamment et aurait pu etre edictee separement 
(voir l'affaire Alberta Bill of Rights, precitee, a la 
p. 518). En l'espece, ii n'y a pas de <<partie valide 
restante», car !'analyse qui precede a montre que 
les textes legislatifs dans leur ensemble - tant la 
Loi que le reglement- de par leur caractere veri­
table, ressortissent au droit criminel. Comme le dit 
Hogg, [TRADUCilON] «[s]ur le plan de la constitu­
tionnalite, la loi est une et indivisible» (op. cit., a 
la p. 15-21); le meme raisonnement est valable 
quand, comri:J.e en l' espece, deux textes sont des 
parties entrelacees d'un seul et meme regime OU 

programme legislatif (voir Attorney General for 
Ontario c. Reciprocal Insurers, et Alberta Bank 
Taxation Reference, precites), quand deux disposi­
tions OU textes [TRADUCTION] «sont a ce point lies 
gp'il:~~Yf::;u de les interpreter ensemble comme 
l' expression d'un seul objet Iegislatif» (Switzman 

j c. Elbling, precite, a lap. 315 (le juge Nolan), OU 

quand les reglements «Sont Si intimement lies a la 
loi habilitante qu'ils l'impregnent de leur carac-
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with their character" (Central Canada Potash Co. 
v. Saskatchewan, supra, at p. 64). 

Sopinka J. [1993] 3 s.c.a. l 
tere» (Central Canada Potash Co. c. Saskatche- l 
wan, pr&:ite, a lap. 64). 

As a result, the Act and regulation are ultra vires 
in their entirety. 

En consequence, la Loi et le reglement au com­
a plet soot ultra vires. 

(4) Disposition 

For the foregoing reasons, I would answer the b 

constitutional questions as follows: 

l. Is the Medical Services Act, R.S.N.S. 1989, c. 281, 
ultra vires the Legislature of the Province of Nova c 
Scotia on the ground that the Act is legislation in 
relation to criminal law falling within the exclusive 
legislative jurisdiction of the Parliament of Canada 
under s. 91(27) of the Constitution Act, 1867? 

d 

Answer: Yes. 

2. Is the Medical Services Designation Regulation, N.S. 
Reg. 152/89, made on the 20th day of July, 1989, 

t pursuant to s. 8 of the Medical Services Act, R.S.N.S. 
1989, c. 281, ultra vires the Lieutenant Governor in 
Council on the ground the Regulation was made pur­
suant to legislation in relation to c.riminal law falling 
within the exclusive legislative Jurisdiction of the 
Parliament of Cauada under s. 91(27) of the Consti- f 
tution Act, 1867? 

Answer: Yes. 

The appeal is therefore dismissed. I would 
award the respondent his costs of the appeal on a 
party and party scale. 

Appeal dismissed with costs. 

Solicitors for the appellant: Marian F. H. Tyson 
and Louise Walsh Poirier, Halifax. 

Solicitors for the respondent: Buchan, Derrick 
& Ring, Halifax. 

g 

h 

( 4) Dispositif 

Pour les motifs qui precedent, je repondrais aux 
questions constitutionnelles de la maniere sui­
vante: 

1. La Medical Services Act, R.S.N.S. 1989, ch. 281, 
excMe-t-elle la competence de la legislature de Ia 
province de la Nouvelle-Ecosse pour le motif que 
cette loi touche le droit criminel, une matiere qui 
releve de la competence legislative exclusive du Par­
lement du Canada, en vertu du par. 91(27) de la Loi 
constitutionnelle de 1867? 

Reponse: Oui. 

2. Le Medical Services Designation Regulation, N.S. 
Reg. 152/89, pris le 20 juillet 1989, confonnement a 
l'art. 8 de la Medical Services Act, R.S.N.S. 1989, ch. 
281, excMe-t-il la competence du lieutenant-gouver­
neur en conseil pour le motif que ce reglement a ete 
pris conformement a une loi touchant le droit crimi­
nel, une matiere qui releve de la competence legisla­
tive exclusive du Parlement du Canada, en vertu du 
par. 91(27) de la Loi constitutionnelle de 1867? 

Reponse: Oui. 

Le pourvoi est done rejete. L' in time a droit a ses 
depens clans le pourvoi comme entre parties. 

Pourvoi rejete avec depens. 

Procureurs de l' appelante: Marian F. H. Tyson 
et Louise Walsh Poirier, Halifax. 

Procureurs de l'intime: Buchan, Derrick & 
Ring, Halifax. 

-~,_--,-·-.. ~ 
Solicitor for the intervener the Attorney General . Procureur de l'intervenant le procureur general 

of Canada: The Deputy Attorney General of 1 du Canada: Le sous-procureur general du Canada. 
Canada, Ottawa. Ottawa. 
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Solicitor for the intervener the Attorney General 
for New Brunswick: Paul M. Breton, Fredericton. 

Solicitor for the intervener REAL Women of a 
Canada: Angela M. Costigan, Toronto. 

Procureur de l'intervenant le procureur general 
du Nouveau-Brunswick: Paul M. Breton, Frederic­
ton. 

Procureur de l'intervenante REAL Women of 
Canada: Angela M. Costigan, Toronto. 

Solicitors for the intervener the Canadian Abor- Procureurs de l'intervenante /'Association 
tion Rights Action League: Tory Tory DesLauriers canadienne pour le droit a l'avortement: Tory Tory 
& Binnington, Toronto. b DesLauriers & Binnington, Toronto. 
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Philippe Adrien, Emilia Berardi, Paul 
Creador, Lorenzo Abel Vasquez and Lindy 
Wagner on their own behalf and on behalf 
of the other former employees of Rizzo & 
Rizzo Shoes Limited Appellants 

v. 

Zittrer, Siblin & Associates, Inc., Trustees in 
Bankruptcy of the Estate of Rizzo & Rizzo 
Shoes Limited Respondent 

and 

The Ministry of Labour for the Province 
of Ontario, Employment Standards 
Branch Party 

INDEXED AS: Rrzzo & Rizzo SHO.Ni LTD. (RE) 

File No.: 24711. 

1997: October 16; 1998: January 22. 

Present: Gonthier, Cory, McLachlin, Iacobucci and 
Major JJ. 

ON APPEAL FROM THE CQURT OF APPEAL FOR 
ONTARIO 

Employment law - Bankruptcy - Termination pay 
and severance available when employment terminated 
by the employer - Whether bankruptcy can be said to 
be termination by the employer - Employment Stan­
dards Act, R.S.O. 1980, c. 137, ss. 7(5), 40(1), (7), 40a 
- Employment Standards Amendment Act, 1981, S.O. 
1981, c. 22, s. 2(3 )-Bankruptcy Act, R.S.C., 1985, c. 
B-3, s. 121 (1 )-Interpretation Act, R.S.O. 1990, c. 1.11, 
SS. JO, 17. 

A bankrupt firm's employees lost their jobs when a 
receiving order was made with respect to the firm's 
property. All wages, salaries, commissions and vacation 
pay were paid to the date of the receiving order. The 
province's Ministry of Labour audited the firm's 
records to determine if any outstanding termination or 
severance pay was owing to former employees under 
the Employment Standards Act ("ESA") and delivered a 
proof of claim to the Trustee. The Trustee disallowed 
the claims on the ground that the bankruptcy of an 
employer does not constitute dismissal from employ­
ment and accordingly creates no entitlement to sever-

Philippe Adrien, Ernilia Berardi, Paul 
Creador, Lorenzo Abel Vasquez et Lindy 
Wagner en leur propre nom et en celui des 
autres anciens employes de Rizzo & Rizzo 
Shoes Limited Appelants 

c. 

Zittrer, Siblin & Associates, Inc., syndic de 
faillite de Rizzo & Rizzo Shoes 
Limited Intimee 

et 

Le ministere du Travail de Ia province 
d'Ontario, Direction des normes 
d'emploi Partie 

RWERromE: RIZZO & RIZZO SHOFN LID. (RE) 

N° du greffe: 24711. 

1997: 16 octobre; 1998: 22 janvier. 

Presents: Les juges Gonthier, Cory, McLachlin, 
Iacobucci et Major. 

EN APPEL DE LACOUR D'APPEL DE L'ONTARIO 

Employeur et employe - Faillite - Jndemnites de 
licenciement et de cessation d' emploi payables en cas 
de licenciement par l'employeur - Faillite peut-elle 
etre assimilee au licenciement par /' employeur? - Loi 
sur /es normes d'emploi, L.R.O. 1980, ch. 137, art. 7(5), 
40(1), (7), 40a - Employment Standards Amendment 
Act, 1981, L.0. 1981, ch. 22, art. 2(3 )-Loi sur lafail­
lite, L.R.C. (1985), ch. B-3, art. 121(1) - Loi d'inter­
pretation, L.R.O. 1990, ch. I.JI, art. 10, 17. 

Les employes d'une entreprise en faillite ont perdu 
leur emploi lorsqu 'une ordonnance de sequestre a ete 
rendue a l 'egard des biens de l 'entreprise. Tous les 
salaires, les traitements, toutes les commissions et les 
paies de vacances ont ete verses jusqu 'a la date de l 'or­
donnance de sequestre. Le ministere du Travail de la 
province a verifie les dossiers de l'entreprise pour deter­
miner si des indemnites de licenciement ou de cessation 
d' emploi devaient encore etre versees aux anciens 
employes en application de la Loi sur Jes normes d' em­
ploi (la «LNE») et ii a. remis une preuve de reclamation 
au syndic. Ce dernier a rejete les reclamations pour le 
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ance, tennination or vacation pay under the ESA. The 
Ministry successfully appealed to the Ontario Court 
(General Division) but the Ontario Court of Appeal 
overturned that court's ruling and restored the Trustee's 
decision. The Ministry sought leave to appeal from the 
Court of Appeal judgment but discontinued its applica­
tion. Following the discontinuance of the appeal, the 
Trustee paid a dividend to Rizzo's creditors, thereby 
leaving significantly less funds in the estate. Subse­
quently, the appellants, five former employees of Rizzo, 
moved to set aside the discontinuance, add themselves 
as parties to the proceedings, and requested and were 
granted an order granting them leave to appeal. At issue 
here is whether the termination of employment caused 
by the bankruptcy of an employer give rise to a claim 
provable in bankruptcy for termination pay and sever­
ance pay in accordance with the provisions of the ESA. 

Held: The appeal should be allowed. 

At the heart of this conflict is an issue of statutory 
interpretation. Although the plain language of ss. 40 and 
40a of the ESA suggests that termination pay and sever­
ance pay are payable only when the ·employer termi­
nates the employment, statutory interpretation cannot be 
founded on the wording of the legislation alone. The 
words of an Act are to be read in their entire context and 
in their grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act, and 
the intention of Parliament. Moreover, s. 10 of Ontario's 
Interpretation Act provides that every Act "shall be 
deemed to be remedial" and directs that every Act shall 
"receive such fair, large and liberal construction and 
interpretation as will best ensure the attainment of the 
object of the Act according to its true intent, meaning 
and spirit". 

The objects of the ESA and of the termination and 
severance pay provisions themselves a're broadly pre­
mised upon the need to protect employees. Finding 
ss. 40 and 40a to be inapplicable in bankruptcy situa­
tions is incompatible with both the object of the ESA 
and the termination and severance pay provisions. The 
legislature does not intend to produce absurd conse­
quences and such a consequence would result if employ­
ees dismissed before the bankruptcy were to be entitled 
to these benefits while those dismissed after a bank­
ruptcy would not be so entitled. A distinction would be 
made between employees merely on the basis of the 
timing of their dismissal and such a result would arbi-

motif que la faillite d'un employeur ne constituant pas 
un congediement, aucun droit a une indemnite de cessa­
tion d'emploi, a une indemnite de licenciement ni a une 
paie de vacances ne prenait naissance sous le regime de 
la LNE. En appel, le ministere a eu gain de cause devant 
la Cour de !'Ontario (Division generale) mais la Cour 
d'appel de l'Ontario a infirme ce jugement et a retabli la 
decision du syndic. Le ministere a demande l 'autorisa­
tion d'interjeter appel de l'arret de la Cour d'appel mais 
il s 'est desiste. A pres l' abandon de l' appel, le syndic a 
verse un dividende aux creanciers de Rizzo, reduisant de 
fai;;on considerable l 'actif. Par la suite, les appelants, 
cinq anciens employes de Rizzo, ont demande et obtenu 
l 'ammlation du desistement, l' obtention de la qualite de 
parties a l' instance et une ordonnance leur accordant 
l'autorisation d'interjeter appel. En l'espece, il s'agit de 
savoir si la cessation d'emploi resultant de la faillite de 
l'employeur donne naissance a une reclamation prouva­
ble en matiere de faillite en vue d'obtenir une indemnite 
de licenciement et une indemnite de cessation d'emploi 
conformement aux dispositions de la LNE. 

Arret: Le pourvoi est accueilli. 

Une question d'interpretation legislative est au centre 
du present litige. ·Bien que le libelle clair des art. 40_ et 
40a de la LNE donne a penser que les indemnites de 
licenciement et de cessation d'emploi doivent etre ver­
sees seulement lorsque l 'employeur licencie l 'employe, 
!'interpretation legislative ne peut pas etre fondee sur le 
seul libelle du texte de loi. Il faut lire les termes d'une 
loi dans leur contexte global en suivant le sens ordinaire 
et grammatical qui s 'harmonise avec l 'esprit de la loi, 
l'objet de la loi et l'intention du legislateur. Au surplus, 
l' art. 10 de la Loi d' interpretation ontarienne dispose 
que les lois «SOnt reputees apporter une solution de 
droit» et qu'elles doivent «s'interpreter de la maniere la 
plus equitable et la plus large qui soit pour garantir la 
realisation de leur objet selon leurs sens, intention et 
esprit veritables». 

L'objet de la LNE et des dispositions relatives a l'in­
demnite de licenciement et a l'indemnite de cessation 
d'emploi elles-memes repose de maniere generale sur la 
necessite de proteger les employes. Conclure que les 
art. 40 et 40a sont inapplicables en cas de faillite est 
incompatible tant avec l' obj et de la LNE qu 'avec les dis­
positions relatives aux indemnites de licenciement et de 
cessation d'emploi. Le legislateur ne peut avoir voulu 
des consequences absurdes mais c'est le resultat auquel 
on arriverait si les employes congedies avant la faillite 
avaient droit a ces avantages mais pas les employes con­
gedies apres la faillite. Une distinction serait etablie 
entre les employes sur la seule base de la date de leur 



[1998] 1 R.C.S. RIZZO & RIZZO SHOES LTD. (RE) 29 

trarily deprive some of a means to cope with economic 
dislocation. 

The use of legislative history as a tool for determin­
ing the intention of the legislature is an entirely appro­
priate exercise. Section 2(3) of the Employment Stan­
dards Amendment Act, 1981 exempted from severance 
pay obligations employers who became bankrupt and 
lost control of their assets between the corning into 
force of the amendment and its receipt of royal assent. 
Section 2(3) necessarily implies that the severance pay 
obligation does in fact extend to bankrupt employers. If 
this were not the case, no readily apparent purpose 
would be served by this transitional provision. Further, 
since the ESA is benefits-conferring legislation, it ought 
to be interpreted in a broad and generous manner. Any 
doubt arising from difficulties of language should be 
resolved in favour of the claimant. 

When the express words of ss. 40 and 40a are 
examined in their entire context, the words "terminated 
by an employer" must be interpreted to include termina­
tion resulting from the bankruptcy of the employer. The 
impetus behind the termination of employment has no 
bearing upon the ability of the dismissed employee to 
cope with the sudden economic dislocation caused by 
unemployment. As all dismissed employees are equally 
in need of the protections provided by the ESA, any dis­
tinction between employees whose termination resulted 
from the bankrupfoy of their employer and those who 
have been terminated for some other reason would be 
arbitrary and inequitable. Such an interpretation would 
defeat the true meaning, intent and spirit of the ESA. 
Termination as a result of an employer's bankruptcy 
therefore does give rise to an unsecured claim provable 
in bankruptcy pursuant to s. 121 of the Bankruptcy Act 
for termination and severance pay in accordance with 
ss. 40 and 40a of the ESA. It was not necessary to 
address the applicability of s. 7(5) of the ESA. 
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congediement et un tel resultat les priverait arbitraire­
ment de certains des moyens dont ils disposent pour 
faire face a un bouleversement econornique. 

Le recours a l 'historique legislatif pour determiner 
!'intention du legislateur est tout a fait approprie. En 
vertu du par. 2(3) de !'Employment Standards 
Amendment Act, 1981, etaient exemptes de !'obligation 
de verser des indemnites de cessation d'emploi, les 
employeurs qui avaient fait faillite et avaient perdu la 
maitrise de leurs biens entre le moment oil les modifica­
tions sont entrees en vigueur et celui oil elles ont rec;u la 
sanction royale. Le paragraphe 2(3) implique necessai­
rement que les employeurs en faillite sont assujettis a 
l'obligation de verser une indemnite de cessation d'em­
ploi. Si tel n'etait pas le cas, cette disposition transitoire 
semblerait ne poursuivre aucune fin. En outre, comme la 
LNE est une loi conferant des avantages, elle doit etre 
interpretee de fac;on liberale et genereuse. Tout doute 
decoulant de l 'ambiguHe des textes doit se resoudre en 
faveur du demandeur. 

Lorsque les mots expres employes aux art. 40 et 40a 
sont examines dans leur contexte global, les termes 
«l 'employeur licencie» doivent etre interpretes de 
maniere a inclure la cessation d'emploi resultant de la 
faillite de l'employeur. Les raisons qui motivent laces­
sation d 'emploi n 'ont aucun rapport avec la capacite de 
l'employe congedie de faire face au bouleversement 
econornique soudain cause par le chOmage. Comme tous 
les employes congedies ont egalement besoin des pro­
tections prevues par la LNE, toute distinction etablie 
entre les employes qui perdeht leur emploi en raison de 
la faillite de leur employeur et ceux qui sont licencies 
pour quelque autre raison serait arbitraire et inequitable. 
Une telle interpretation irait a l 'encontre des sens, inten­
tion et esprit veritables de laLNE. La cessation d'emploi 
resultant de la faillite de l'employeur donne effective­
ment naissance a une reclamation non garantie prouva­
ble en matiere de faillite au sens de l'art. 121 de la LF 
en vue d'obtenir une indemnite de licenciement et une 
indemnite de cessation d'emploi en conformite avec les 
art. 40 et 40a de la LNE. 11 etait inutile d'exarniner la 
question de l'applicabilite du par. 7(5) de la LNE. 
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Sullivan, Ruth. Statutory Interpretation. Concord, Ont.: 
Irwin Law, 1997. 

APPEAL from a judgment of the Ontario Court 
of Appeal (1995), 22 O.R. (3d) 385, 80 O.A.C. 
201, 30 C.B.R. (3d) l, 9 C.C.E.L. (2d) 264, 95 
C.L.L.C. ~210-020, [1995] 0.J. No. 586 (QL), 
reversing a judgment of the Ontario Court (Gen­
eral Division) (1991), 6 O.R. (3d) 441, 11 C.B.R. 
(3d) 246, 92 C.L.L.C. ~ 14,013, ruling that the 
Ministry of Labour could prove claims on behalf 
of employees of the bankrupt. Appeal allowed. 

Steven M. Barrett and Kathleen Martin, for the 
appellants. 

Raymond M. Slattery, for the respondent. 

David Vickers, for the Ministry of Labour for 
the Province of Ontario, Employment Standards 
Branch. 

The judgment of the Court was delivered by 

IACOBUCCI J. -This is an appeal by the former 
employees of a now bankrupt emplojer from an 
order disallowing their .claims for termination pay 
(including vacation pay thereon) and severance 
pay. The case turns on an issue of statutory inter­
pretation. Specifically, the appeal decides whether, 
under the relevant legislation in effect at the time 
of the bankruptcy, employees are entitled to claim 
termination and severance payments where their 
employment has been terminated by reason of their 
employer's bankruptcy. 

I. Facts 

Prior to its bankruptcy, Rizzo & Rizzo Shoes 
Limited ("Rizzo") owned and operated a chain of 
retail shoe stores across Canada. Approximately 65 
percent of those stores were located in Ontario. On 
April 13, 1989, a petition in bankruptcy was filed 
against the chain. The following day, a receiving 

Sullivan, Ruth. Statutory Interpretation. Concord, Ont.: 
Irwin Law, 1997. 

POURVOI contre un arret de la Cour d'appel de 
l'Ontario (1995), 22 O.R. (3d) 385, 80 O.A.C. 201, 
30 C.B.R. (3d) 1, 9 C.C.E.L. (2d) 264, 95 C.L.L.C. 
~210-020, [1995] OJ. n° 586 (QL), qui a infirme 
un jugement de la Cour de l'Ontario (Division 
generale) (1991), 6 O.R. (3d) 441, 11 C.B.R. (3d) 
246, 92C.L.L.C.~14,013, statuant que le ministere 
du Travail pouvait prouver des reclamations au 
nom des employes de l'entreprise en faillite. Pour­
voi accueilli. 

Steven M. Barrett et Kathleen Martin, pour les 
appelants. 

Raymond M. Slattery, pour I'intimee. 

David Vickers, pour le ministere du Travail de la 
province d'Ontario, Direction des normes d'em­
ploi. 

Version fran\:aise du jugement de la Cour rendu 
par 

LE JUGE IACOBUCCI - 11 s'agit d'un pourvoi 
interjete par les anciens employes d'un employeur 
maintenant en faillite contre une ordonnance qui a 
rejete les reclamations qu'ils ont presentees en vue 
d'obtenir une indemnite de licenciement (y com­
pris la paie de vacances) et une indemnite de ces­
sation d'emploi. Le litige porte sur une question 
d'interpretation legislative. Tout particulierement, 
le pourvoi tranche la question de savoir si, en vertu 
des dispositions legislatives pertinentes en vigueur 
a l'epoque de la faillite, les employes ont le droit 
de reclamer une indemnite de licenciement et une 
indemnite de cessation d'emploi lorsque la cessa­
tion d'emploi resulte de la faillite de leur 
employeur" 

1. Les faits 

Avant sa faillite, la societe Rizzo & Rizzo Shoes 
Limited («Rizzo») possedait et exploitait au 
Canada une chaine de magasins de vente au detail 
de chaussures. Environ 65 pour 100 de ces maga­
sins etaient situes en Ontario. Le 13 avril 1989, 
une petition en faitlite a ete presentee contre la 
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order was made on consent in respect of Rizzo's 
property. Upon the making of that order, the 
employment of Rizzo' s employees came to an end. 

Pursuant to the receiving order, the respondent, 
Zittrer, Siblin & Associates, Inc. (the "Trustee") 
was appointed as trustee in bankruptcy of Rizzo' s 
estate. The Bank of Nova Scotia privately 
appointed Peat Marwick Limited ("PML ") as 
receiver and manager. By the end of July 1989, 
PML had liquidated Rizzo' s property and assets 
and closed the stores. PML paid all wages, sala­
ries, commissions and vacation pay that had been 
earned by Rizzo's employees up to the date on 
which the receiving order was made. 

In November 1989, the Ministry of Labour for 
the Province of Ontario, Employment Standards 
Branch (the "Ministry") audited Rizzo's records to 
determine if there was any outstanding termination 
or severance pay owing to former employees 
under the Employment Standards Act, R.S.O. 1980, 
c. 137, as amended (the "ESA"). On August 23, 
1990, the Mini~try delivered a proof of claim to 
the respondent Trustee on behalf of the former 
employees of Rizzo for termination pay and vaca­
tion pay thereon in the amount of approximately 
$2.6 million and for severance pay totalling 
$14,215. The Trustee disallowed the claims, issu­
ing a Notice of Disallowance on January 28, 1991. 
For the purposes of this appeal, the relevant 
ground for disallowing the claim was the Trustee's 
opinion that the bankruptcy of an employer does 
not constitute a dismissal from employment and 
thus, no entitlement to severance, termination or 
vacation pay is created under the ESA. 

The Ministry appealed the Trustee's decision to 
the Ontario Court (General Division) which 
reversed the Trustee's disallowance and allowed 
the claims as unsecured claims provable in bank­
ruptcy. On appeal, the Ontario Court of Appeal 
overturned the trial court's ruling and restored the 
decision of the Trustee. The Ministry sought leave 

chaine de magasins. Le lendemain, une ordon­
nance de sequestre a ete rendue sur consentement a 
l'egard des biens de Rizzo. Au prononce de l'or­
donnance, les employes de Rizzo ont perdu leur 
emploi. 

Conformement a l' ordonnance de sequestre, 
l 'intimee, Zittrer, Siblin & Associates, Inc. (le 
«syndic») a ete nommee syndic de faillite de l' actif 
de Rizzo. La Banque de Nouvelle-Ecosse a nomme 
Peat Marwick Limitee («PML») comme adminis­
trateur sequestre. Des la fin de juillet 1989, PML 
avait liquide les biens de Rizzo et ferme les maga­
sins. PML a verse tousles salaires, les traitements, 
toutes les commissions et les paies de vacances qui 
avaient ete gagnes par les employes de Rizzo jus­
qu' a la date a laquelle l'ordonnance de sequestre a 
ete rendue. 

En novembre 1989, le ministere du Travail de la 
province d'Ontario, Direction des normes d'em­
ploi (le «ministere») a verifie les dossiers de Rizzo 
afin de determiner si des indemnites de licencie­
ment ou de cessation d'emploi devaient encore etre 
versees aux anciens employes en application de la 
Loi sur Jes normes d' emploi; L.R.O. 1980, ch~ 137 
et ses modifications (la «LNE» ). Le 23 aout 1990, 
au nom des anciens employes de Rizzo, le minis­
tere a remis au syndic intime une preuve de recla­
mation pour des indemnites de licenciement et des 
paies de vacances (environ 2,6 millions de dollars) 
et pour des indemnites de cessation d' emploi 
(14 215 $).Le syndic a rejete les reclamations et a 
donne avis du rejet le 28 janvier 1991. Aux fins du 
present pourvoi, les reclamations ont ete rejetees 
parce que le syndic etait d'avis que la faillite d'un 
employeur ne constituant pas un congectiement, 
aucun droit a une indemnite de cessation d'emploi, 
a une indemnite de licenciement ni a une paie de 
vacances ne prenait naissance sous le regime de la 
LNE. 

Le ministere a interjete appel de la decision du 
syndic devant la Cour de l'Ontario (Division gene­
rale) laquelle a infirme la decision du syndic et a 
admis \es reclamations en tant que reclamations 
non garanties prouvables en matiere de faillite. En 
appel, la Cour d'appel de l'Ontario a casse le juge­
ment de la cour de premiere instance et retabli la 
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to appeal from the Court of Appeal judgment, but 
discontinued its application on August 30, 1993. 
Following the discontinuance of the appeal, the 
Trustee paid a dividend to Rizzo' s creditors, 
thereby leaving significantly less funds in the 
estate. Subsequently, the appellants, five former 
employees of Rizzo, moved to set aside the discon­
tinuance, add themselves as parties to the proceed­
ings, and requested an order granting them leave to 
appeal. This Court's order granting those applica­
tions was issued on December 5, 1996. 

2. Relevant Statutory Provisions 

The relevant versions of the Bankruptcy Act 
(now the Bankruptcy and Insolvency Act) and the 
Employment Standards Act for the purposes of this 
appeal are R.S.C., 1985, c. B-3 (the "BA"), and 
R.S.O. 1980, c. 137, as amended to April 14, 1989 
(the "ESA") respectively. 

Employment Standards Act, R.S.O. 1980, c. 137, as 
amended: 

7.-

(5) Every contract of employment shall be deemed to 
include the following provision: 

All severance pay and termination pay become paya­
ble and shall be paid by the employer to the employee 
in two weekly instalments beginning with the first 
full week following termination of employment and 
shall be allocated to such weeks accordingly. This 
provision does not apply to severance pay if the 
employee has elected to maintain a right of recall as 
provided in subsection 40a (7) of the Employment 
Standards Act. 

40. - (1) No employer shall terminate the employ­
ment of an employee who has been employed for three 
months or more unless the employee gives, 

(a) one weeks notice in writing to the employee if his or 
her period of employment is less than one year; 

(b) two weeks notice in writing to the employee if his 
or her period of employment is one year or more but 
less than three years; 

decision du syndic. Le ministere a demande l' auto­
risation d 'en appeler de l' arret de la Com d' appel, 
mais il s'est desiste le 30 aoOt 1993. Apres l'aban­
don de l'appel, le syndic a verse un dividende aux 
creanciers de Rizzo, rectuisant de fac;on considera­
ble l'actif. Par la suite, les appelants, cinq anciens 
employes de Rizzo, ont demande l'annulation du 
desistement, l'obtention de la qualite de parties a 
l 'instance et une ordonnance leur accordant l 'auto­
risation d'interjeter appel. L'ordonnance de notre 
Cour faisant droit a ces demandes a ete rendue le 
5 decembre 1996. 

2. Les dispositions legislatives pertinentes 

Aux fins du present pourvoi, les versions perti­
nentes de la Loi sur la faillite (maintenant la Loi 
sur la faillite et l' insolvabilite) et de la Loi sur les 
normes d' emploi sont respectivement les sui­
vantes: L.R.C. (1985), ch. B-3 (la «LF») et L.R.O. 
1980, ch. 137 et ses modifications au 14 avril 1989 
(la «LNE» ). 

Loi sur les normes d' emploi, L.R.O. 1980, ch. 137 
et ses modifications: 

7 ... 

(5) Tout contrat de travail est repute comprendre la 
disposition suivante: 

L 'indemnite de cessation d 'emploi et l 'indemnite de 
licenciement deviennent exigibles et sont payees par 
l 'employeur a l 'employe en deux versements hebdo­
madaires a compter de la premiere semaine complete 
suivant la cessation d'emploi, et sont reparties sur ces 
semaines en consequence. La presente disposition ne 
s' applique pas a l 'indemnite de cessation d 'emploi si 
l' employe a choisi de maintenir son droit d'etre rap­
pele, comme le prevoit le paragraphe 40a (7) de la Loi 
sur les normes d' emploi. 

40 (1) Aucun employeur ne doit licencier un employe 
qui travaille pour lui depuis trois mois OU plus a moins 
de lui donner: 

a) un preavis ecrit d'une semaine si sa periode d 'emploi 
est inferieure a un an; 

b) un preavis ecrit de deux semaines si sa periode d'em­
ploi est d'un an ou plus mais de moins de trois ans; 

6 
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(c) three weeks notice in writing to the employee if his 
or her period of employment is three years or more 
but less than four years; 

(d) four weeks notice in writing to the employee if his 
or her period of employment is four years or more 
but less than five years; 

(e) five weeks notice in writing to the employee if his 
or her period of employment is five years or more 
but less than six years; 

(f) six weeks notice in writing to the employee if his or 
her period of employment is six years or more but 
less than seven years; 

(g) seven weeks notice in writing to the employee if his 
or her period of employment is seven years or more 
but less than eight years; 

(h) eight weeks notice in writing to the employee if his 
or her period of employment is eight years or more, 

and such notice has expired. 

(7) Where the employment of an employee is termi­
nated contrary to this section, 

(a) the employer shall pay termination pay in an 
amount equal to the wages that the employee would 
have been entitled to receive at his regular rate for a 
regular non-overtime work week for the period of 
notice prescribed by subsection (1) or (2), and any 
wages to which he is entitled; 

40a ... 

(la) Where, 

(a) fifty or more employees have their,employment ter­
minated by an: employer in a period of six months or 
less and the terminations are caused by the perma­
nent discontinuance of all or part of the business of 
the employer at an establishment; or 

(b) one or more employees have their employment ter­
minated by an employer with a payroll of $2.5 mil­
lion or more, 

the employer shall pay severance pay to each employee 
whose employment has been terminated and who has 
been employed by the employer for five or more years. 

c) un preavis ecrit de trois semaines si sa periode d'em­
ploi est de trois ans ou plus mais de moins de quatre 
ans; 

d) un preavis ecrit de quatre semaines si sa periode 
d'emploi est de quatre ans ou plus mais de moins de 
cinq ans; 

e) un preavis ecrit de cinq semaines si sa periode d' em­
ploi est de cinq ans ou plus mais de mains de six ans; 

f) un preavis ecrit de six semaines si sa periode d'em" 
ploi est de six ans ou plus mais de moins de sept ans; 

g) un preavis ecrit de sept semaines si sa periode d 'em­
ploi est de sept ans ou plus mais de moins de huit 
ans; 

h) un preavis ecrit de huit semaines si sa periode d'em­
ploi est de huit ans ou plus, 

et avant le terme de la periode de ce preavis. 

(7) Si un employe est licencie contrairement au pre­
sent article: 

a) l'employeur lui verse une indemnite de licenciement 
egale au salaire que l 'employe aurait eu le droit de 
recevoir a son taux normal pour une semaine nor­
male de travail sans heures supplementaires pendant 
la periode de preavis fixee par le paragraphe (1) ou 
(2), de meme que tout salaire auquel il a droit; 

40a ... 

[TRADUCTIONJ (la) L'employeur verse une indemnite 
de cessation d'emploi a chaque employe licencie qui a 
travaille pour lui pendant cinq ans ou plus si, selon le 
cas: 

a) l'employeur licencie cinquante employes ou plus au 
cours d'une"periode de six mois ou moins et que les 
licenciements resultent de I 'interruption permanente 
de l 'ensemble ou d 'une partie des activites de I' em­
ployeur a un etablissement; 

b) l'employeur dont la masse salariale est de 2,5 mil­
lions de dollars ou plus licencie un ou plusieurs 
employes .. 
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Employment Standards Amendment Act, 1981, 
s.o. 1981, c. 22 

2. - (1) Part XII of the said Act is amended by adding 
thereto the following section: 

(3) Section 40a of the said Act does not apply to an 
employer who became a bankrupt or an insolvent 
person within the meaning of the Bankruptcy Act 
(Canada) and whose assets have been distributed 
among his creditors or to an employer whose 
proposal within the meaning of the Bankruptcy 
Act (Canada) has been accepted by his creditors 
in the period from and including the 1st day of 
January, 1981, to and including the day immedi­
ately before the day this Act receives Royal 
Assent. 

Bankruptcy Act, R.S.C., 1985, c. B-3 

121. (1) All debts and liabilities, present or future, to 
which the bankrupt is subject at the date of the bank­
ruptcy or to which he may become subject before his 
discharge by reason of any obligation incurred before 
the date of the bankruptcy shall be deemed to be claims 
provable in proceedings under this Act. 

Interpretation Act, R.S.O. 1990, c. I.11 

10. Every Act shall be deemed to be remedial, 
whether its immediate purport is to direct the doing of 
anything that the Legislature deems to be for the public 
good or to prevent or punish the doing of any thing that 
it deems to be contrary to the public good, and shall 
accordingly receive such fair, large and liberal construc­
tion and interpretation as will· best ensure the attainment 
of the object of the Act according to its true intent, 
meaning and spirit. 

17. The repeal or amendment of an Act shall be 
deemed not to be or to involve any declaration as to the 
previous state of the law. 

3. Judicial History 

A. Ontario Court (General Division) (1991 ), 6 
O.R. (3d) 441 

Employment Standards Amendment Act, 1981, 
L.O. 1981, ch. 22 

[TRADUCTION] 

2. (1) La partie XII de la loi est modifiee par adjonction 
de l 'article suivant: 

(3) L'article 40a de la loi ne s'applique pas a l'em­
ployeur qui a fait faillite ou est devenu insolva­
ble au sens de la Loi sur la faillite (Canada) et 
dont les biens ant ete distribues a ses creanciers 
OU a l'employeur dont la proposition au sens de 
la Loi sur la faillite (Canada) a ete acceptee par 
ses creanciers pendant la periode qui commence 
le 1 er janvier 1981 et se terrnine le jour precedant 
immediatement celui ou la presente loi a re9u la 
sanction royale inclusivement. 

Loi sur lafaillite, L.R.C. (1985), ch. B-3 

121. (1) Toutes creances et tous engagements, pre­
sents ou futurs, auxquels le failli est assujetti a la date de 
la faillite, ou auxquels il peut devenir assujetti avant sa 
liberation, en raison d'une obligation contractee ante­
rieurement a la date de la faillite, sont reputes des recla­
mations prouvables dans des procedures entamees en 
vertu de la presente loi. 

Loi d'interpretation, L.R.O. 1990, ch. I.11 

10 Les lois sont reputees apporter une solution de 
droit, qu 'elles aient pour ob jet immediat d • ordonner 
l'accomplissement d'un acte que la Legislature estime 
etre dans l'interet public OU d'empecher OU de punir 
l 'accomplissement d 'un acte qui lui parait contraire a 
l'interet public. Elles doivent par consequent s'interpre­
ter de la maniere la plus equitable et la plus large qui 
soit pour garantir la realisation de leur objet selon leurs 
sens, intention et esprit veritables. 

17 L 'abrogation ou la modification d'une loi n'est pas 
reputee constituer ou impliquer une declaration portant 
sur l'etat anteneur du droit. 

3. L 'historique judiciaire 
. 

A. La Cour de !'Ontario (Division generale) 
(1991), 6 O.R, (3d) 441 
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Having disposed of several issues which do not 
arise on this appeal, Farley J. turned to the ques­
tion of whether termination pay and severance pay 
are provable claims under the BA. Relying on 
U.F.C.W., Loe. 617P v. Royal Dressed Meats Inc. 
(Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C. 
in Bankruptcy), he found that it is clear that claims 
for termination and severance pay are provable in 
bankruptcy where the statutory obligation to pro­
vide such payments arose prior to the bankruptcy. 
Accordingly, he reasoned that the essential matter 
to be resolved in the case at bar was whether bank­
ruptcy acted as a termination of employment 
thereby triggering the termination and severance 
pay provisions of the ESA such that liability for 
such payments would arise on bankruptcy as well. 

In addressing this question, Farley J. began by 
noting that the object and intent of the ESA is to 
provide minimum employment standards and to 
benefit and protect the interests of employees. 
Thus, he concluded that the ESA is remedial legis­
lation and as such it should be interpreted in a fair, 
large and liberal manner to ensure that its object is 
attained according to its true meaning, spirit and 
intent. 

Farley J. then held that denying employees in 
this case the right to claim termination and sever­
ance pay would lead to the arbitrary and unfair 
result that an employee whose employment is ter­
minated just prior to a bankruptcy would be enti­
tled to termination and severance pay, whereas one 
whose employment is terminated by the bank­
ruptcy itself would not have that right. This result, 
he stated, would defeat the intended working of 
the ESA. 

Farley J. saw no reason why the claims of the 
employees in the present case would not generally 
be contemplated as wages or other claims under 
the BA. He emphasized that the former employees 
in the case at bar had not alleged that termination 
pay and severance pay should receive a priority in 

Apres avoir tranche plusieurs points non sou­
leves dans le present pourvoi, le juge Farley est 
passe a la question de savoir si l 'indemnite de 
licenciement et l'indemnite de cessation d'emploi 
sont des reclamations prouvables en application de 
la LF. S'appuyant sur la decision U.F.C.W., 
Loe. 617P c. Royal Dressed Meats Inc. (Trustee of) 
(1989), 76 C.B.R. (N.S.) 86 (C.S. Ont. en matiere 
de faillite), il a conclu que manifestement, l'in­
demnite. de licenciement et l 'indemnite de cessa­
tion d'emploi sont prouvables en matiere de faillite 
lorsque l'obligation legale d'effectuer ces verse­
ments a pris naissance avant la faillite. Par conse­
quent, il a estime que le point essentiel a resoudre 
en l'espece etait de savoir si la faillite etait assimi­
lable au licenciement et entrainait l' application des 
dispositions relatives a l'indemnite de licenciement 
et a l'indemnite de cessation d'emploi de la LNE 
de maniere que l' obligation de verser ces indem­
nites prenne naissance egalement au moment de la 
faillite. 

Le juge Farley a aborde cette question en faisant 
remarquer que l'objet et !'intention de la LNE 
etaient d'etablir des normes minimales d'emploi et 
de favoriser et proteger les interets des employes. 
II a done conclu que la LNE visait a apporter une 
solution de droit et devait des lors etre interpretee 
de manj.ere equitable et large afin de garantir la 
realisation de son objet selon ses sens, intention et 
esprit veritables. 

Le juge Farley a ensuite decide que priver les 
employes en l'espece du droit de reclamer une 
indemnite de licenciement et une indemnite de 
cessation d'emploi aurait pour consequence injuste 
et arbitraire que l'employe licencie juste avant la 
faillite aurait droit a une indemnite de licenciement 
et a une indemnite de cessation d' emploi, al ors que 
celui qui a perdu son emploi en raison de la faillite 
elle-meme n'y aurait pas droit. Ce resultat, a-t-il 
dit, irait a l' encontre du but vise par la loi. 

Le juge Farley ne voyait pas pourquoi les recla­
mations de& employes en l'espece ne seraient pas 
generalement consicterees comme des reclamations 
concernant les, salaires ou comme d 'autres recla­
mations presentees en application de la LF. 11 a 
souligne que les anciens employes en I' espece 
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the distribution of the estate, but merely that they 
are provable (unsecured and unpreferred) claims in 
a bankruptcy. For this reason, he found it inappro­
priate to make reference to authorities whose focus 
was the interpretation of priority provisions in 
the BA. 

Even if bankruptcy does not terminate the 
employment relationship so as to trigger the ESA 
termination and severance pay provisions, Farley 
J. was of the view that the employees in the instant 
case would nevertheless be entitled to such pay­
ments as these were liabilities incurred prior to the 
date of the bankruptcy by virtue of s. 7(5) of the 
ESA. He found that s. 7(5) deems every employ­
ment contract to include a provision to provide ter­
mination and severance pay following the termina­
tion of employment and concluded that a 
contingent obligation is thereby created for a bank­
rupt employer to make such payments from the 
outset of the relationship, long before the bank­
ruptcy. 

Farley J. also considered s. 2(3) of the Employ­
ment Standards Amendment Act, 1981, S.O. 1981, 
c. 22 (the "ESAA"), which is a transitional provi­
sion that exempted certain bankrupt employers 
from the newly introduced severance pay obliga­
tions until the amendments received royal assent. 
He was of the view that this provision would not 
have been necessary if the obligations of employ­
ers upon termination of employment had not been 
intended to apply to bankrupt employ~rs under the 
ESA. Farley J. concluded that the claim by Rizzo's 
former employees for termination pay and sever­
ance pay could be provided as unsecured and 
unpreferred debts in a bankruptcy. Accordingly, he 
allowed the appeal from the decision of the 
Trustee. 

n' avaient pas soutenu que les indemnites de licen­
ciement et de cessation d'emploi devaient etre 
prioritaires dans la distribution de l 'actif, mais tout 
simplement qu'elles etaient des reclamations prou­
vables en matiere de faillite (non garanties et non 
privilegiees). Pour ce motif, i1 a conclu qu'il ne 
convenait pas d'invoquer la jurisprudence et la 
doctrine portant sur I 'interpretation des disposi­
tions relatives a la priorite de la LF. 

Meme si la faillite ne met pas fin a la relation 
entre l'employeur et l'employe de fa<;on a faire 
jouer les dispositions relatives aux indemnites de 
licenciement et de cessation d'emploi de la LNF, le 
juge Farley etait d'avis que les employes en l'es­
pece avaient neanmoins droit a ces indemnites, car 
ii s'agissait d'engagements contractes avant la date 
de la faillite conformement au par. 7(5) de la LNE. 
II a conclu d'une part qu'aux termes du par. 7(5), 
tout contrat de travail est repute comprendre une 
disposition prevoyant le versement d'une indem­
nite de licenciement et d'une indemnite de cessa­
tion d'emploi au moment de la cessation d'emploi 
et d'autre part que l'employeur en faillite est assu­
jetti a l' obligation conditionnelle de verser ces 
indemnites depuis le debut de la relation entre 
l'employeur et l'employe, soit bien avant la fail­
lite. 

Le juge Farley a egalement examine le par. 2(3) 
de !'Employment Standards Amendment Act, 1981, 
L.O. 1981, ch. 22 («l'ESAA»), qui est une disposi­
tion transitoire exemptant certains employeurs en 
faillite des nouvelles obligations relatives au paie­
ment de l'indernnite de cessation d'emploi jusqu'a 
ce que les modifications aient re~u la sanction 
royale. II etait d'avis que cette disposition n'aurait 
pas ete necessaire si le legislateur n'avait pas voulu 
que les obligations auxquelles sont tenus les 
employeurs au moment d'un licenciement s'appli­
quent aux employeurs en faillite en vertu de la 
LNE. Le juge Farley a conclu que la reclamation 
presentee par les anciens employes de Rizzo en 
vue d'obtenir des indemnites de licenciement et de 
cessation d'emploi pouvait etre traitee comme une 
creance non garantie et non privilegiee dans une 
faillite. Par cohsequent, ii a accueilli l'appel forme 
contre la decisiOJ\ du syndic. 

11 

12 



Fi ;: 

13 

14 

38 RIZZO & RIZZO SHOES LTD. (RE) Iacobucci ]. [1998] 1 S.C.R. 

B. Ontario Court of Appeal (1995), 22 O.R. (3d) 
385 

Austin J.A., writing for a unanimous court, 
began his analysis of the principal issue in this 
appeal by focussing upon the language of the ter­
mination pay and severance pay provisions of the 
ESA. He noted, at p. 390, that the termination pay 
provisions use phrases such as "[n]o employer 
shall terminate the employment of an employee" 
(s. 40(1)), "the notice required by an employer to 
terminate the employment" (s. 40(2)), and "[a]n 
employer who has terminated or who proposes to 
terminate the employment of employees" 
(s. 40(5)). Turning to severance pay, he quoted 
s. 40a(l)(a) (at p. 391) which includes the phrase 
"employees have their employment terminated by 
an employer". Austin J.A. concluded that this lan­
guage limits the obligation to provide termination 
and severance pay to situations in which the 
employer terminates the employment. The opera­
tion of the ESA, he stated, is not triggered by the 
termination of employment resulting from an act 
of law such as bankruptcy. 

In support of his conclusion, Austin J .A. 
reviewed the leading cases in this area of law. He 
cited Re Malone Lynch Securities Ltd., [1972] 3 
O.R. 725 (S.C. in bankruptcy), wherein Houlden J. 
(as he then was) concluded that the ESA termina­
tion pay provisions were not designed to apply to a 
bankrupt employer. He also relied upon Re Kemp 
Products Ltd. (1978), 27 C.B.R. (N.S.) 1 (Ont. S.C. 
in bankruptcy), for the proposition that the bank­
ruptcy of a company at the instance of a creditor 
does not constitute dismissal. He concluded as fol­
lows at p. 395: 

The plain language of ss. 40 and 40a does not give rise 
to any liability to pay termination or severance pay 
except where the employment is terminated by the 
employer. In our case, the employment was terminated, 
not by the employer, but by the making of a receiving 
order against Rizzo on April 14, 1989, following a peti-

B. La, Cour d'appel de !'Ontario (1995), 22 O.R. 
(3d) 385 

Au nom d'une cour unanime, le juge Austin a 
commence son analyse de la question principale du 
present pourvoi en s'arretant sur le libelle des dis­
positions relatives a l 'indemnite de licenciement et 
a l'indemnite de cessation d'emploi de la LNE. Ila 
note, a la p. 390, que les dispositions relatives a 
l 'indemnite de licenciement utilisent des expres­
sions comme «[a]ucun employeur ne doit licencier 
un employe» (par. 40(1)), «le preavis qu'un 
employeur donne pour licencier» (par. 40(2)) et les 
«employes qu'un employeur a licencies ou se pro­
pose de licencier» (par. 40(5)). Passant a l'indem­
nite de cessation d'emploi, il a cite l'al. 40a(l)a), a 
la p. 391, lequel contient !'expression «l'em­
ployeur licencie cinquante employes». Le juge 
Austin a conclu que ce Ii belle limite l 'obligation 
d' accorder une indemnite de licenciement et une 
indemnite de cessation d'emploi aux cas ou l'em­
ployeur licencie des employes. Selon lui, la cessa­
tion d'emploi resultant de l'effet de la loi, notam­
ment de la faillite, n'entraine pas !'application de 
la LNE. 

A I' appui de sa conclusion, le juge Austin a exa­
mine les arrets de principe dans ce domaine du 
droit. Il a cite Re Malone Lynch Securities Ltd., 
[1972] 3 O.R. 725 (C.S. en matiere de faillite), 
dans lequel le juge Houlden (maintenant juge de la 
Cour d'appel) a statue que les dispositions rela­
tives a l 'indemnite de licenciement de la LNE 
n'etaient pas corn;ues pour s'appliquer a l'em­
ployeur en faillite. 11 a egalement invoque Re 
Kemp Products Ltd. (1978), 27 C.B.R. (N.S.) 1 
(C.S. Ont. en matiere de faillite), a l'appui de la 
proposition selon laquelle la faillite d'une compa­
gnie a la demande d'un creancier ne constitue pas 
un congediement. 11 a conclu ainsi, a la p. 395: 

[TRADUCTION] Le libelle clair des art. 40 et 40a ne cree 
une obligation de verser une indemnite de licenciement 
ou une indemnite de cessation d 'emploi que si I' em­
ployeur licepcie l' employe. En I' espece, la cessation 
d'emploi n'est pas le fait de l'employeur, elle resulte 
d 'une ordonnarnw de sequestre rendue a l' encontre de 
Rizzo le 14 avril 1989, a la suite d'une petition presen­
tee par l 'un de ses creanciers. Le droit a une indemnite 
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tion by one of its creditors. No entitlement to either ter­
mination or severance pay ever arose. 

Regarding s. 7(5) of the ESA, Austin J .A. 
rejected the trial judge's interpretation and found 
that the section does not create a liability. Rather, 
in his opinion, it merely states when a liability oth­
erwise created is to be paid and therefore it was not 
considered relevant to the issue before the court. 
Similarly, Austin J .A. did not accept the lower 
court's view of s. 2(3), the transitional provision in 
the ESAA. He found that that section had no effect 
upon the intention of the Legislature as evidenced 
by the terminology used in ss. 40 and 40a. 

Austin J .A. concluded that, because the employ­
ment of Rizzo' s former employees was terminated 
by the order of bankruptcy and not by the act of 
the employer, no liability arose with respect to ter­
mination, severance or vacation pay. The order of 
the trial judge was set aside and the Trustee's dis­
allowance of the claims was restored. 

4. Issues 

This appeal raises one issue: does the termina­
tion of employment caused by the bankruptcy of 
an employer give rise to a claim provable in bank­
ruptcy for termination pay and severance pay in 
accordance with the provisions of the ESA? 

5. Analysis 

The statutory obligation upon employ,ers to pro­
vide both termination pay and severance pay is 
governed by ss. 40 and 40a of the ESA, respec­
tively. The Court of Appeal noted that the plain 
language of those provisions suggests that tennina­
tion pay and severance pay are payable only when 
the employer terminates the employment. For 
example, the opening words of s. 40(1) are: "No 
employer shall terminate the employment of an 
employee .... " Similarly, s. 40a(la) begins with 

de licenciement ou a une indemnite de cessation d'em­
ploi n' a jamais pris naissance. 

En ce qui conceme le par. 7(5) de la LNE, le 
juge Austin a rejete l 'interpretation du juge de pre­
miere instance et a estime que cette disposition ne 
creait pas d'engagement. Selon lui, elle ne faisait 
que preciser quand !'engagement contracte par ail­
leurs devait etre acquitte et ne se rapportait done 
pas a la question dont la cour etait saisie. Le juge 
Austin n'a pas accepte non plus l'opinion expri­
mee par le tribunal inferieur au sujet du par. 2(3), 
la disposition transitoire de l 'ESAA. II a juge que 
cette disposition n'avait aucun effet quant a I 'in­
tention du legislateur, comme l'attestait la termino­
logie employee aux art. 40 et 40a. 

Le juge Austin a conclu que, comme la cessa­
tion d'emploi subie par les anciens employes de 
Rizzo resultait d'une ordonnance de faillite et 
n'etait pas le fait de l'employeur, il n'existait 
aucun engagement en ce qui conceme l'indemnite 
de licenciement, l'indemnite de cessation d'emploi 
ni la paie de vacances. L 'ordonnance du juge de 
premiere instance a ete annulee et la decision du 
syndic de rejeter les reclamations a ete retablie. 

4. Les questions en litige 

Le present pourvoi souleve une question: la ces­
sation d'emploi resultant de la faillite de l'em­
ployeur donne-t-elle naissance a une reclamation 
prouvable en matiere de faillite en vue d'obtenir 
une indemnite de licenciement et une indemnite de 
cessation d' emploi conformement aux dispositions 
de la LNE? 

5. Analyse 

L'obligation Iegale faite aux employeurs de ver­
ser une indemnite de licenciement ainsi qu'une 
indemnite de cessation d'emploi est regie respecti­
vement par les art. 40 et 40a de la LNE. La Cour 
d'appel a fait observer que le libelle clair de ces 
dispositions donne a penser que les indemnites de 
licenciement et de cessation d'emploi doivent etre 
versees seulement lorsque I' employeur licencie 
l'employe. Par exemple, le par. 40(1) commence 
par les mots suivants: «Aucun employeur ne doit 

15 

16 

17 

18 



19 

20 

21 

40 RIZZO & RIZZO SHOES LTD. (RE) Iacobucci J. [1998] 1 S.C.R. 

the words, "Where ... fifty or more employees 
have their employment terminated by an 
employer .... " Therefore, the question on which 
this appeal turns is whether, when bankruptcy 
occurs, the employment can be said to be termi­
nated "by an employer". 

The Court of Appeal answered this question in 
the negative, holding that, where an employer is 
petitioned into bankruptcy by a creditor, the 
employment of its employees is not terminated "by 
an employer", but rather by operation of law. 
Thus, the Court of Appeal reasoned that, in the cir­
cumstances of the present case, the ESA termina­
tion pay and severance pay provisions were not 
applicable and no obligations arose. In answer, the 
appellants submit that the phrase "terminated by an 
employer" is best interpreted as reflecting a dis­
tinction between involuntary and voluntary termi­
nation of employment. It is their position that this 
language was intended to relieve employers of 
their obligation to pay termination and severance 
pay when employees leave their jobs voluntarily. 
However, the appellants maintain that where an 
employee's employment is involuntarily termi­
nated by reason of their employer's bankruptcy, 
this constitutes termination "by an employer" for 
the purpose of triggering entitlement to termina­
tion and severance pay under the ESA. 

At the heart of this conflict is an issue of statu­
tory interpretation. Consistent with the findings of 
the Court of Appeal, the plain meaning of the 
words of the provisions here in question appears to 
restrict the obligation to pay termination and sever­
ance pay to those employers who have actively ter­
minated the employment of their employees. At 
first blush, bankruptcy does not fit comfortably 
into this interpretation. However, 'with respect, I 
believe this analysis is incomplete. 

Although much has been written about the inter­
pretation of legislation (see, e.g., Ruth Sullivan, 
Statutory Interpretation (1997); Ruth Sullivan, 
Driedger on the Construction of Statutes (3rd ed. 
1994) (hereinafter "Construction of Statutes"); 
Pierre-Andre Cote, The Interpretation of Legisla-

licencier un employe ... » Le paragraphe 40a(la) 
contient egalement les mots: «Si [ ... ] l'employeur 
licencie cinquante employes ou plus ... » Par con­
sequent, la question dans le present pourvoi est de 
savoir si l'on peut dire que l'employeur qui fait 
faillite a licencie ses employes. 

La Cour d' appel a repondu a cette question par 
la negative, statuant que, lorsqu'un creancier pre.;. 
sente une petition en faillite contre un employeur, 
les employes ne sont pas licencies par l'employeur 
mais par l'effet de la loi. La Cour d'appel a done 
estime que, dans les circonstances de l'espece, les 
dispositions relatives aux indemnites de licencie­
ment et de cessation d'emploi de la LNE n'etaient 
pas applicables et qu'aucune obligation n'avait pris 
naissance. Les appelants repliquent que les mots 
«l' employeur licencie» doivent ~tre interpretes 
comme etablissant une distinction entre la cessa­
tion d'emploi volontaire et la cessation d'emploi 
forcee. Ils soutiennent que ce libelle visait a dega­
ger l'employeur de son obligation de verser des 
indemnites de licenciement et de cessation d'em­
ploi lorsque l'employe quittait son emploi volon­
tairement. Cependant, les appelants pretendent que 
la cessation d'emploi forcee resultant de la faillite 
de l 'employeur est assimilable au licenciement 
effectue par l'employeur pour l'exercice du droit a 
une indemnite de licenciement et a une indemnite 
de cessation d'emploi prevu par la LNE. 

Une question d'interpretation legislative est au 
centre du present litige. Selon les conclusions de la 
Cour d' appel, le · sens ordinaire des mots utilises 
dans les dispositions en cause parait limiter l'obli­
gation de verser une indemnite de licenciement et 
une indemnite de cessation d'emploi aux 
employeurs qui ont effectivement licencie leurs 
employes. A. premiere vue, la faillite ne semble pas 
cadrer tres bien avec cette interpretation:·Toutefois, 
en toute deference, je crois que cette analyse est 
incomplete. 

Bien que I 'interpretation legislative ait fait cou­
ler beaucoup d'encre (voir par ex. Ruth Sullivan, 
Statutory Inferpretation ( 1997); Ruth Sullivan, 
Driedger on the Construction of Statutes (3e ect. 
1994) (ci-apres «Construction of Statutes»); 
Pierre-Andre Cote, Interpretation des lois (2e ect. 
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ti on in Canada (2nd ed. 1991) ), Elmer Driedger in 
Construction of Statutes (2nd ed. 1983) best encap­
sulates the approach upon which I prefer to rely. 
He recognizes that statutory interpretation cannot 
be founded on the wording of the legislation alone. 
At p. 87 he states: 

Today there is only one principle or approach, 
namely, the words of an Act are to be read in their entire 
context and in their grammatical and ordinary sense har­
moniously with the scheme of the Act, the object of the 
Act, and the intention of Parliament. 

Recent cases which have cited the above passage 
with approval include: R. v. Hydro-Quebec, [1997] 
1 S.C.R. 213; Royal Bank of Canada v. Sparrow 
Electric Corp., [1997] 1 S.C.R. 411; Verdun v. 
Toronto-Dominion Bank, [1996] 3 S.C.R. 550; 
Friesen v. Canada, [1995] 3 S.C.R. 103. 

I also rely upon s. 10 of the Interpretation Act, 
R.S.O. 1980, c. 219, which provides that every Act 
"shall be deemed to be remedial" and directs that 
every Act shall "receive such fair, large and liberal 
construction and interpretation. as will best ensure 
the attainment of the object of the Act according to 
its true intent, meaning and spirit". ._ 

Although the Court of Appeal looked to the 
plain meaning of the specific provisions in ques­
tion in the present case, with respect, I believe that 
the court did not pay sufficient attention to the 
scheme of the ESA, its object or the intention of 
the legislature; nor was the context of the words in 
issue appropriately recognized. I now turn to a dis­
cussion of these issues. 

In Machtinger v. HOJ Industries Ltd., [1992] 1 
S.C.R. 986, at p. 1002, the majority of this Court 
recognized the importance that our soeiety accords 
to employment and the fundamental role that it has 
assumed in the life of the individual. The manner 
in which employment can be terminated was said 
to be equally important (see also Wallace v. United 
Grain Growers Ltd., [1997] 3 S.C.R. 701). It was 
in this context that the majority in Machtinger 
described, at p. 1003, the object of the ESA as 
being the protection of " ... the interests of 
employees by requiring employers to comply with 

1990)), Elmer Driedger dans son ouvrage intitule 
Construction of Statutes (2e ed. 1983) resume le 
mieux la methode que je privilegie. Il reconnait 
que I 'interpretation legislative ne peut pas etre fon~ 
dee sur le seul Iibelle du texte de loi. A lap. 87, il 
dit: 

[TRADUCTION] Aujourd'hui il n'y a qu'un seul prin­
cipe ou solution: il faut lire les termes d'une loi dans 
leur contexte global en suivant le sens ordinaire et gram­
matical qui s'harmonise avec !'esprit de la loi, l'objet de 
la loi et !'intention du legislateur. 

Parmi les arrets recents qui ont cite le passage ci­
dessus en l 'approuvant, mentionnons: R. c. Hydro­
Quebec, [1997] 1 R.C.S. 213; Banque Royale du 
Canada c. Sparrow Electric Corp., [1997] 1 R.C.S. 
411; Verdun c. Banque Toronto-Dominion, [1996] 
3 R.C.S. 550; Friesen c. Canada, [1995] 3 R.C.S. 
103. 

Je m'appuie egalement sur l'art. 10 de la Loi 
d' interpretation, L.R.O. 1980, ch. 219, qui prevoit 
que les lois «sont reputees apporter une solution de 
droit» et doivent «s'interpreter de la maniere la 
plus equitable et la plus large qui soit pour garantir 
la realisation de leur objet selon leurs sens, inten­
tion et esprit veritables». 

Bien que la Cour d'appel ait examine le sens 
ordinaire des dispositions en question dans le pre­
sent pourvoi, en toute deference, je crois que la 
cour n' a pas accorde suffisamment d' attention a 
l'economie de la LNE, a son objet ni al'intention 
du Iegislateur; le contexte des mots en cause n'a 
pas non plus ete pris en compte adequatement. J~ 
passe maintenant a !'analyse de ces questions. 

Dans l'arret Machtinger c. HOJ Industries Ltd., 
[1992] 1 R.C.S. 986, a la p. 1002, notre Cour, a la 
majorite, a reconnu I 'importance que notre societe 
accorde a l'emploi et le role fondamentarqu'il joue 
dans la vie de chaque individu. La maniere de met­
tre fin a un emploi a ete consideree comme etant 
tout aussi importante (voir egalement Wallace c. 
United Grain Growers Ltd., [1997] 3 R.C.S. 701). 
C'est dans ce contexte que les juges majoritaires 
dans l'arret M,achtinger ont defini, a la p. 1003, 
l 'objet de la LNE comme etant la protection 
« ... [d]es interets des employes en exigeant que 

22 

23 

24 



25 

26 

42 RIZZO & RIZZO SHOES LTD. (RE) Iacobucci J. [1998] 1 S.C.R. 

certain mlillmum standards, including m1mmum 
periods of notice of termination". Accordingly, the 
majority concluded, at p. 1003, that, " ... an inter­
pretation of the Act which encourages employers 
to comply with the minimum requirements of the 
Act, and so extends its protections to as many 
employees as possible, is to be favoured over one 
that does not". 

The objects of the termination and severance 
pay provisions themselves are also broadly pre­
mised upon the need to protect employees. Section 
40 of the ESA requires employers to give their 
employees reasonable notice of termination based 
upon length of service. One of the primary pur­
poses of this notice period is to provide employees 
with an opportunity to take preparatory measures 
and seek alternative employment. It follows that 
s. 40(7)(a), which provides for termination pay in 
lieu of notice when an employer has failed to give 
the required statutory notice, is intended to "cush­
ion" employees against the adverse effects of eco­
nomic dislocation likely to. follow from the 
absence of an opportunity to search for alternative 
employment. (Innis Christie, Geoffrey England 
and Brent Cotter, Employment Law in Canada 
(2nd ed. 1993), at pp. 572-81.) 

Similarly, s. 40a, which provides for severance 
pay, acts to compensate long-serving employees 
for their years of service and investment in the 
employer's business and for the special losses they 
suffer when their employment terminates. In R. v. 
TNT Canada Inc. (1996), 27 O.R. (3d) 546, Robins 
J .A. quoted with approval at pp. 556-57 from the 
words of D. D. Carter in the course of an employ­
ment standards determination in Re Telegram Pub­
lishing Co. v. Zwelling ( 1972), 1 L.A.C. (2d) 1 
(Ont.), at p. 19, wherein he described the role of 
severance pay as follows: 

Severance pay recognizes that an employee does make 
an investment in his employer's business - the extent 
of this investment being directly related to the length of 

les employeurs respectent certaines normes mini­
males, notamment en ce qui conceme les periodes 
minimales de preavis de licenciement». Par conse­
quent, les juges majoritaires ont conclu, a la 
p. 1003, qu'« ... une interpretation de la Loi qui 
encouragerait les employeurs a se conformer aux 
exigences mirtimales de celle-ci et qui ferait ainsi 
beneficier de sa protection le plus grand nombre 
d'employes possible est a preferer a une interpreta­
tion qui n'a pas un tel effet». 

L' ob jet des dispositions relatives a l'indemnite 
de licenciement et a l'indemnite de cessation 
d'emploi elles-memes repose de maniere generale 
sur la necessite de proteger les employes. L 'article 
40 de la LNE oblige les employeurs a donner a 
leurs employes un preavis de licenciement raison­
nable en fonction des annees de service. L 'une des 
fins principales de ce preavis est de donner aux 
employes la possibilite de se preparer en cherchant 
un autre emploi. 11 s'ensuit que l'al. 40(7)a), qui 
prevoit une indemnite de licenciement tenant lieu 
de preavis lorsqu'un employeur n'a pas donne le 
preavis requis par la loi, vise a proteger les 
employes des effets nefastes du bouleversement 
economique que I 'absence d'une possibilite de 
chercher un autre emploi peut entrainer. (Innis 
Christie, Geoffrey Engfand et Brent Cotter, 
Employment Law in Canada (2e ed. 1993), aux 
pp. 572 a 581.) 

De m~me, l'art. 40a, qui prevoit l'indemnite de 
cessation d'emploi, vient inoemniser les employes 
ayant beaucoup d'annees de service pour ces 
annees investies dans l 'entreprise de l' employeur 
et pour les pertes speciales qu'ils subissent lors­
qu'ils sont licencies. Dans l'arret R. c. TNT 
Canada Inc. (1996), 27 O.R. (3d) 546, le juge 
Robins a cite en les approuvant, aux pp. 556 et 
557, les propos tenus par D. D. Carter dans le 
cadre d'une decision rendue en matiere de normes 
d'emploi dans Re Telegram Publishing Co. c. 
Zwelling (1972), 1 L.A.C. (2d) 1 (Ont.), a lap. 19, 
ou ii a decrit ainsi le role de l'indemnite de cessa­
tion d'e.mploi: 

[TRADUCTION] L'indenmite de cessation d'emploi recon­
nail qu 'un elnploye fait un investissement dans l 'entre­
prise de son employeur - l'importance de cet investis-
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the employee's service. This investment is the seniority 
that the employee builds up during his years of ser­
vice .... Upon termination of the employment relation­
ship, this investment of years of service is lost, and the 
employee must start to rebuild seniority at another place 
of work. The severance pay, based on length of service, 
is some compensation for this loss of investment. 

In my opm10n, the consequences or effects 
which result from the Court of Appeal's interpreta­
tion of ss. 40 and 40a of the ESA are incompatible 
with both the object of the Act and with the object 
of the termination and severance pay provisions 
themselves. It is a well established principle of 
statutory interpretation that the legislature does not 
intend to produce absurd consequences. According 
to Cote, supra, an interpretation can be considered 
absurd if it leads to ridiculous or frivolous conse­
quences, if it is extremely unreasonable or inequi­
table, if it is illogical or incoherent, or if it is 
incompatible with other provisions or with the 
object of the legislative enactment (at pp. 378-80). 
Sullivan echoes these comments noting that a label 
of absurdity can be attached to interpretations 
which defeat the purpose of a statute or render 
some aspect of it pointless or futile (Sullivan, Con­
struction of Statutes, supra, at p. 88). 

The trial judge properly noted that, if the ESA 
termination and severance pay provisions do not 
apply in circumstances of bankruptcy, those 
employees "fortunate" enough to have been dis­
missed the day before a bankruptcy would be enti­
tled to such payments, but those terminated on the 
day the bankruptcy becomes final would not be so 
entitled. In my view, the absurdity pf this conse­
quence is particularly evident in a unionized work­
place where seniority is a factor in determining the 
order of lay-off. The more senior the employee, 
the larger the investment he or she has made in the 
employer and the greater the entitlement to termi­
nation and severance pay. However, it is the more 
senior personnel who are likely to be employed up 

sement etant liee directement a la duree du service de 
l'employe. Cet investissement est l'anciennete que l'em­
ploye acquiert durant ses annees de service [ ... ] A la fin 
de la relation entre l'employeur et l'employe, cet inves­
tissement est perdu et l'employe doit recommencer a 
acquerir de l'anciennete dans un autre lieu de travail. 
L'indemnite de cessation d'emploi, fondee sur les 
annees de service, compense en quelque sorte cet inves­
tissement perdu. 

A mon avis, les consequences ou effets qui 
resultent de !'interpretation que la Cour d'appel a 
donnee des art. 40 et 40a de la LNE ne sont com­
patibles ni avec l' objet de la Loi ni avec l 'ob jet des 
dispositions relatives a l 'indemnite de licenciement 
et a l'indemnite de cessation d'emploi elles­
memes. Selon un principe bien etabli en matiere 
d'interpretation legislative, le legislateur ne peut 
avoir voulu des consequences absurdes. D'apres 
Cote, op. cit., on qualifiera d'absurde une interpre­
tation qui mene a des consequences ridicules OU 

futiles, si elle est extremement deraisonnable ou 
inequitable, si elle est illogique' ou incoherente, ou 
si elle est incompatible avec d'autres dispositions 
OU avec l'objet du texte legislatif (aux pp. 430 a 
432). Sullivan partage cet avis en faisant remar­
quer qu'on peut qualifier d'absurdes les interpreta­
tions qui vont a l'encontre de la fin d'une loi OU en 
rendent un aspect inutile ou futile (Sullivan, Con­
struction of Statutes, op. cit., a lap. 88). 

Le juge de premiere instance a note a juste titre 
que, si les dispositions relatives a l'indemnite de 
licenciement et a l'indemnite de cessation d'em­
ploi de la LNE ne s'appliquent pas en cas de·fail­
lite, les employes qui auraient eu la «chance» 
d'etre congecties la veille de la faillite auraient 
droit a ces indemnites, alors que ceux qui per­
draient leur emploi le jour ou la faillite devient 
definitive n'y auraient pas droit. Amon avis, l'ab­
surdite de cette consequence est particulierement 
evidente dans les milieux syndiques OU les mises a 
pied se font selon l'anciennete. Plus un employe a 
de I' anciennete, plus il a investi dans l 'entreprise 
de l'employeur et plus son droit a une indemnite 
de licenciement et a une indemnite de cessation 
d'emploi est' fonde. Pourtant, c'est le personnel 
ayant le plus d'cµiciennete qui risque de travailler 
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until the time of the bankruptcy and who would 
thereby lose their entitlements to these payments. 

If the Court of Appeal's interpretation of the ter­
mination and severance pay provisions is correct, 
it would be acceptable to distinguish between 
employees merely on the basis of the timing of 
their dismissal. It seems to me that such a result 
would arbitrarily deprive some employees of a 
means to cope with the economic dislocation 
caused by unemployment. In this way the protec­
tions of the ESA would be limited rather than 
extended, thereby defeating the intended working 
of the legislation. In my opinion, this is an unrea­
sonable result. 

In addition to the termination and severance pay 
provisions, both the appellants and the respondent 
relied upon various other sections of the ESA to 
advance their arguments regarding the intention of 
the legislature. In my view, although the majority 
of these sections offer little interpretive assistance, 
one transitional provision is particularly instruc­
tive. In 1981, s. 2(1) of the ESAA introduced 
s. 40a, the severance pay provision, to the ESA. 
Section 2(2) deemed that provision to come into 
force on January l, 1981. Section 2(3), the transi­
tional provision in question provided as follows: 

2 .... 

(3) Section 40a of the said Act does not apply to an 
employer who became a bankrupt or an insolvent 
person within the meaning of the Bankruptcy Act 
(Canada) and whose assets have been distributed 
among his creditors or to an employer whose pro­
posal within the meaning of the Bankruptcy Act 
(Canada) has been accepted by his creditors in the 
period from and including the 1st day of January, 
1981, to and including the day immediately before 
the day this Act receives Royal Assent. 

The Court of Appeal found that it was neither 
necessary nor appropriate to determine the inten­
tion of the legislature in enacting this provisional 

- - - - ----~- - - - -

jusqu'au moment de la faillite et ·de perdre ainsi le 
droit d'obtenir ces indemnites. 

Si l'interpretation que la Cour d'appel a donnee 
des dispositions relatives a l 'indemnite de licencie­
ment et de l'indemnite de cessation d'emploi est 
correcte, ii serait acceptable d'etablir une distinc­
tion entre les employes en se fondant simplement 
sur la date de leur congediement. II me semble 
qu'un tel resultat priverait arbitrairement certains 
employes d'un moyen de faire face au bouleverse­
ment economique cause par le chomage. De cette 
fa~on, les protections de la LNE seraient limitees 
plut6t que d'~tre etendues, ce qui irait al'encontre 
de l'objectif que voulait atteindre le legislateur. A 
mon avis, c'est un resultat deraisonnable. 

En plus des dispositions relatives a l'indemnite 
de licenciement et de l'indemnite de cessation 
d'emploi, tant les appelants que l'intimee ont 
invoque divers autres articles de la LNE pour 
appuyer les arguments avances au sujet de !'inten­
tion du legislateur. Selon moi, bien que la plupart 
de ces dispositions ne soient d' aucune utilite en ce 
qui concerne l 'interpretation, ii est une disposition 
transitoire particulierement revelatrice. En 1981, le 
par. 2(1) de l'ESAA a introduit l'art. 40a, la dispo­
sition relative a l'indemnite de cessation d'emploi. 
En application du par. 2(2), cette disposition 
entrait en vigueur le 1 er janvier 1981. Le para­
graphe 2(3), la disposition transitoire en question, 
etait ainsi COn\:Ue: 

[TRADUCTION] 

2 •... 

(3) L'article 40a de la loi ne s'applique pas a l'em­
ployeur qui a fait faillite ou est devenu insolvable au 
sens de la Loi sur la faillite (Canada) et dont les 
biens ont ete distribues a ses creanciers OU a l'em­
ployeur dont la proposition au sens de la Loi sur la 
faillite (Canada) a ete acceptee par ses creanciers 
pendant la periode qui commence le 1 er janvier 
1981 et se termine le jour precedant immediatement 
celui oil la presente Joi a r~u la sanction royale 
inclush:ement. 

La Cour d'appel a conclu qu'il n'etait ni neces­
saire ni approprie de determiner I 'intention 
qu'avait le legislateur en adoptant ce paragraphe 
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subsection. Nevertheless, the court took the posi­
tion that the intention of the legislature as evi­
denced by the introductory words of ss. 40 and 40a 
was clear, namely, that termination by reason of a 
bankruptcy will not trigger the severance and ter­
mination pay obligations of the ESA. The court 
held that this intention remained unchanged by the 
introduction of the transitional provision. With 
respect, I do not agree with either of these find­
ings. Firstly, in my opinion, the use of legislative 
history as a tool for determining the intention of 
the legislature is an entirely appropriate exercise 
and one which has often been employed by this 
Court (see, e.g., R. v. Vasil, [1981] 1 S.C.R. 469, at 
p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at 
pp. 635, 653 and 660). Secondly, I believe that the 
transitional provision indicates that the Legislature 
intended that termination and severance pay obli­
gations should arise upon an employers' bank­
ruptcy. 

In my view, by extending an exemption to 
employers who became bankrupt and lost control 
of their assets between the coming into force of the 
amendment and its receipt of royal assent, s. 2(3) 
necessarily implies that the severance pay obliga­
tion does in fact extend to bankrupt employers. It 
seems to me that, if iliis were not the case, no read­
ily apparent purpose would be served by this tran­
sitional provision. 

I find support for my conclusion in the decision 
of Saunders J. in Royal Dressed Meats Inc., supra. 
Having reviewed s. 2(3) of the ESAA, he com­
mented as follows (at p. 89): 

... any doubt about the intention of the Ontario Legisla­
ture has been put to rest, in my opinion, by the transi­
tional provision which introduced severance payments 
into the E.S.A .... it seems to me an inescapable infer­
ence that the legislature intended liability for severance 
payments to arise on a bankruptcy. That intention 
would, in my opinion, extend to termination payments 
which are similar in character. 

This interpretation is also consistent with state­
ments made by the Minister of Labour at the time 

provisoire. Neanmoins, la cour a estime que l 'in­
tention du legislateur, telle qu'elle ressort des pre­
miers mots des art. 40 et 40a, etait claire, a savoir 
que la cessation d'emploi resultant de la faillite ne 
fera pas naitre l'obligation de verser l'indemnite de 
cessation d'emploi et l'indemnite de licenciement 
qui est prevue par la LNE. Lacour a juge que cette 
intention restait inchangee a la suite de !_'adoption 
de la disposition transitoire. Je ne puis souscrire ni 
a l'une ni a l'autre de ces conclusions. En premier 
lieu, a mon avis, !'examen de l'historique legislatif 
pour determiner !'intention du legislateur est tout a 
fait approprie et notre Cour y a eu souvent recours 
(voir, par ex., R. c. Vasil, [1981] 1 R.C.S. 469, a la 
p. 487; Paul c. La Reine, [1982] 1 R.C.S. 621, aux 
pp. 635, 653 et 660). En second lieu, je crois que la 
disposition transitoire indique que le legislateur 
voulait que l' obligation de verser une indemnite de 
licenciement et une indemnite de cessation d'em­
ploi prenne naissance lorsque l'employeur fait fail­
lite. 

A mon avis, en raison de I "exemption accordee 
au par. 2(3) aux employeurs qui ont fait faillite et 
ont perdu la maitrise de leurs biens entre le 
moment ou les modifications sont entrees en 
vigueur et celui ou elles ont re~u la sanction 
royale, il faut necessairement que les employeurs 
faisant faillite soient de fait assujettis a l' obligation 
de verser une indemnite de cessation d'emploi. 
Selon moi, si tel n'etait pas le cas, cette disposition 
transitoire semblerait ne poursuivre aucune fin. 

J e m' appuie sur la decision rendue par le juge 
Saunders dans l'affaire Royal Dressed Meats Inc., 
precitee. Apres avoir examine le par. 2(3) de 
l 'ESAA, il fait 1 'observation suivante (a la p. 89): 

[TRADUCTION] .•• tout doute au sujet de l'intention du 
Iegislateur ontarien est dissipe, a mon avis, par la dispo­
sition transitoire qui introduit les indemnites de cessa­
tion d'emploi dans la L.N.E. [ ... ] 11 me semble qu 'il 
faut conclure que le legislateur voulait que !'obligation 
de verser des indemnites de cessation d'emploi prenne 
naissance au moment de la faillite. Selon moi, cette 
intention s'etend aux indemnites de licenciement qui 
sont de nature analogue. 

Cette interpretation est egalement compatible 
avec les decla~ations faites par le ministre du 
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he introduced the 1981 amendments to the ESA. 
With regard to the new severance pay provision he 
stated: 

The circumstances surrounding a closure will govern 
the applicability of the severance pay legislation in 
some defined situations. For example, a bankrupt or 
insolvent firm will still be required to pay severance pay 
to employees to the extent that assets are available to 
satisfy their claims. 

. . . the proposed severance pay measures will, as I indi­
cated earlier, be retroactive to January 1 of this year. 
That retroactive provision, however, will not apply in 
those cases of bankruptcy and insolvency where the 
assets have already been distributed or where an agree­
ment on a proposal to creditors has already been 
reached. 

(Legislature of Ontario Debates, 1st sess., 32nd 
Parl., June 4, 1981, at pp. 1236-37.) 

Moreover, in the legislative debates regarding the 
proposed amendments the Minister stated: 

For purposes of retroactivity, severance pay will not 
apply to bankruptcies under the Bankruptcy Act where 
assets have been distributed. However, once this act 
receives royal assent, employees in bankruptcy closures 
will be covered by the severance pay provisions. 

(Legislature of Ontario Debates, 1st sess., 32nd 
Parl., June 16, 1981, at p. 1699.) 

Although the frailties of Hansard evidence are 
many, this Court has recognized that it can play a 
limited role in the interpretation of legislation. 
Writing for the Court in R. v. Morgentaler, [1993] 
3 S.C.R. 463, at p. 484, Sopinka J. stated: 

... until recently the courts have balked at admitting 
evidence of legislative debates and speeches .... The 
main criticism of such evidence has been that it cannot 
represent the "intent" of the legislature, an incorporeal 
body, but that is equally true of other forms of legisla-

Travail au moment de !'introduction des modifica­
tions apportees a la LNE en 1981. Au sujet de la 
nouvelle disposition relative a l'indemnite de ces­
sation d'emploi, il a dit ce qui suit: 

[TRADUCTION] Les circonstances entourant une ferme­
ture regissent l'applicabilite de la legislation en matiere 
d'indemnite de cessation d'emploi dans certains cas pre­
cis. Par exemple, une societe insolvable ou en faillite 
sera encore tenue de verser l 'indemnite de cessation 
d'emploi aux employes dans la mesure ou il y a des 
biens pour acquitter leurs reclamations . 

... les mesures proposees en matiere d'indemnite de 
cessation d'emploi seront, comme je l'ai mentionne pre­
cedemment, retroactives au 1 er janvier de cette annee. 
Cette disposition retroactive, toutefois, ne s'appliquera 
pas en matiere de faillite et d 'insolvabilite dans les cas 
ou Jes biens ont deja ete distribues ou Iorsqu 'une entente 
est deja intervenue au sujet de Ia proposition des crean­
ciers. 

(Legislature of Ontario Debates, 1 re sess., 32e 
Leg., 4 juin 1981, aux pp. 1236 et 1237.) 

De plus, au cours des debats parlementaires sur les 
modifications proposees, le ministre a declare: 

[TRADUCTION] Ence qui a trait a la retroactivite, l'in­
demnite de cessation d'emploi rie s'appliquera pas aux 
faillites regies par la Loi sur la faillite Iorsque Jes biens 
ont ete distribues. Cependant, lorsque la presente loi 
aura reyu la sanction royale, les employes vises par des 
fermetures eh.trainees par des faillites seront vises par 
les dispositions relatives a I 'indemnite de cessation 
d'emploi. 

(Legislature of Ontario Debates, 1 re sess., 32e 
Leg., 16 juin 1981, a lap. 1699.) 

Malgre les nombreuses lacunes de la preuve des 
debats parlementaires, notre Cour a reconnu 
qu'elle peut jouer un role limite en matiere d'inter­
pretation legislative. S 'exprimant au nom de la 
Cour dans l'arr~t R. c. Morgentaler, [1993] 3 
R.C.S. 463, a la p. 484, le juge Sopinka a dit: 

... jusqu'a recemment, les tribunaux ont hesite a admet­
tre la preuve \!es debats et des discours devant le corps 
legislatif. [ ... ]La principale critique dont a ete l'objet 
ce type de preuve a ete qu 'elle ne saurait representer 
«I 'intention» de Ia legislature, personne morale, mais 
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tive history. Provided that the court remains mindful of 
the limited reliability and weight of Hansard evidence, it 
should be admitted as relevant to both the background 
and the purpose of legislation. 

Finally, with regard to the scheme of the legisla­
tion, since the ESA is a mechanism for providing 
minimum benefits and standards to protect the 
interests of employees, it can be characterized as 
benefits-conferring legislation. As such, according 
to several decisions of this Court, it ought to be 
interpreted in a broad and generous manner. Any 
doubt arising from difficulties of language should 
be resolved in favour of the claimant (see, e.g., 
Abrahams v. Attorney General of Canada, (1983] 
1 S.C.R. 2, at p. 10; Hills v. Canada (Attorney 
General), [1988] 1 S.C.R. 513, at p. 537). It seems 
to me that, by limiting its analysis to the plain 
meaning of ss. 40 and 40a of the ESA, the Court of 
Appeal adopted an overly restrictive approach that 
is inconsistent with the scheme of the Act. 

The Court of Appeal's reasons relied heavily 
upon the decision in Malone Lynch, supra. In 
Malone Lynch, Houlden J. held t4at s. 13, the 
group termination provision of the former ESA, 
R.S.O. 1970, c. 147, and the predecessor to s. 40 at 
issue in the present case, was not applicable where 
termination resulted from the bankruptcy of the 
employer. Section 13(2) of the ESA then in force 
provided that, if an employer wishes to terminate 
the employment of 50 or more employees, the 
employer must give notice of termination for the 
period prescribed in the regulations, "and until the 
expiry of such notice the terminations shall not 
take effect". Houlden J. reasoned that termination 
of employment through bankruptcy could not trig­
ger the termination payment provision, as employ­
ees in this situation had not received the written 
notice required by the statute, and therefore could 
not be said to have been terminated in accordance 
with the Act. 

Two years after Malone Lynch was decided, the 
1970 ESA termination pay provisions were 

c 'est aussi vrai pour d' autres formes de contexte 
d'adoption d'une loi. A la condition que le tribunal 
n'oublie pas que la fiabilite et le poids des debats parle­
mentaires sont limites, il devrait les admettre comme 
etant pertinents quant au contexte et quant a l 'objet du 
texte legislatif. 

Enfin, en ce qui conceme l 'economie de la loi, 
puisque la LNE constitue un mecanisme prevoyant 
des normes et des avantages minimaux pour prote­
ger les interets des employes, on peut la qualifier 
de loi conferant des avantages. A. ce titre, confor­
mement a plusieurs arrets de notre Cour, elle doit 
etre interpretee de fac;on liberate et genereuse. Tout 
doute decoulant de l 'ambigulte des textes doit se 
resoudre en faveur du demandeur (voir, par ex., 
Abrahams c. Procureur general du Canada, [1983] 
1 R.C.S. 2, a lap. 10; Hills c. Canada (Procureur 
general), [1988] 1 R.C.S. 513, a lap. 537). 11 me 
semble que, en limitant cette analyse au sens ordi­
naire des art. 40 et 40a de la LNE, la Cour d'appel 
a adopte une methode trop restrictive qui n' est pas 
compatible avec l'economie de la Loi. 

La Cour d'appel s'est fortement appuyee sur la 
decision rendue dans Malone Lynch, precite. Dans 
cette affaire, le juge Houlden a conclu que 
l'art. 13, la disposition relative aux mesures de 
licenciement collectif de l'ancienne ESA, R.S.O. 
1970, ch. 147, qui a ete remplacee par l 'art. 40 en 
cause dans le present pourvoi, n'etait pas applica­
ble lorsque la cessation d'emploi resultait de la 
faillite de l'employeur. Le paragraphe 13(2) de 
l 'ESA alors en vigueur prevoyait que, si un 
employeur voulait licencier 50 employes ou plus, il 
devait donner un preavis de licenciement dont la 
duree etait prevue par reglement [TRADUCTION] «et 
les licenciements ne prenaient effet qu' a I' expira­
tion de ce delai». Le juge Houlden a conclu que la 
cessation d'emploi resultant de la faillite ne pou­
vait entrainer l'application de la disposition rela­
tive a l 'indemnite de licenciement car les employes 
places dans cette situation n' avaient pas rec;u le 
preavis ecrit requis par la loi et ne pouvaient done 
pas etre consideres comme ayant ete licencies con­
formement a la Loi. 

Deux ans' apres que la decision Malone Lynch 
eut ete prononc~e. les dispositions relatives a I 'in-
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amended by The Employment Standards Act, 1974, 
S.O. 1974, c. 112. As amended, s. 40(7) of the 
197 4 ESA eliminated the requirement that notice 
be given before termination can take effect. This 
provision makes it clear that termination pay is 
owing where an employer fails to give notice of 
termination and that employment terminates irre­
spective of whether or not proper notice has been 
given. Therefore, in my opinion it is clear that the 
Malone Lynch decision turned on statutory provi­
sions which are materially different from those 
applicable in the instant case. It seems to me that 
Houlden J.'s holding goes no further than to say 
that the provisions of the 1970 ESA have no appli­
cation to a bankrupt employer. For this reason, I do 
not accept the Malone Lynch decision as persua­
sive authority for the Court of Appeal's findings. I 
note that the courts in Royal Dressed Meats, supra, 
and British Columbia (Director of Employment 
Standards) v. Eland Distributors Ltd. (Trustee of) 
(1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to 
rely upon Malone Lynch based upon similar rea­
soning. 

The Court of Appeal also relied upon Re Kemp 
Products Ltd., supra, for the proposition that 
although the employment relationship will termi­
nate upon an employer's bankruptcy, this does not 
constitute a "dismissal". I note that this case did 
not arise under the provisions of the ESA. Rather, 
it turned on the interpretation of the term "dismis­
sal" in what the complainant alleged to be an 
employment contract. As such, I do not accept it as 
authoritative jurisprudence in the circumstances of 
this case. For the reasons discussed above, I also 
disagree with the Court of Appeal's reliance on 
Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 
(C.A.), which cited the decision in Malone Lynch, 
supra, with approval. 

As I see the matter, when the express words of 
ss. 40 and 40a of the ESA are examined in their 
entire context, there is ample support for the con-

demnite de licenciement de l 'ESA de 1970 ont ete 
modifiees par The Employment Standards Act, 
1974, S.O. 1974, ch. 112. Dans la version modifiee 
du par. 40(7) de l'ESA de 1974, il n'etait plus 
necessaire qu'un preavis soit donne avant que le 
licenciement puisse produire ses effets. Cette dis­
position vient preciser que l'indemnite de licencie­
ment doit etre versee lorsqu'un employeur omet de 
donner un preavis de licenciement et qu'il y aces­
sation d'emploi, independamment du fait qu'un 
preavis regulier ait ete donne OU non. Il ne fait 
aucun doute selon moi que la decision Malone 
Lynch portait sur des dispositions legislatives tres 
differentes de celles qui sont applicables en l 'es­
pece. 11 me semble que la decision du juge 
Houlden a une portee limitee, soit que les disposi­
tions de I'ESA de 1970 ne s'appliquent pas a un 
employeur en faillite. Pour cette raison, je ne 
reconnais a la decision Malone Lynch aucune 
valeur persuasive qui puisse etayer les conclusions 
de la Cour d'appel. Je souligne que les tribunaux 
dans Royal Dressed Meats, precite, et British 
Columbia (Director of Employment Standards) c. 
Eland Distributors Ltd. (Trustee of) (1996), 40 
C.B.R. (3d) 25 (C.S.C.-B.), ont refuse de se fonder 
sur Malone Lynch en invoquant des raisons simi­
laires. 

La Cour d'appel a egalement invoque Re Kemp 
Products Ltd., precite, a l'appui de la proposition 
selon laquelle, bien que la relation entre l'em­
ployeur et l'employe se termine a la faillite de 
l'employeur, cela ne constitue pas un «congedie­
ment». Je note que ce litige n'est pas fonde sur les 
dispositions de la LNE. II portait plutot sur I 'inter­
pretation du terme «congediement» dans le cadre 
de ce que le plaignant alleguait etre. un contrat de 
travail. J'estime done que cette decision ne fait pas 
autorite dans les circonstances de l 'espece. Pour 
les raisons exposees ci-dessus, je ne puis accepter 
non plus que la Cour d'appel se fonde sur l'arret 
Mills-Hughes c. Raynor (1988), 63 O.R. (2d) 343 
(C.A.), qui citait la decision Malone Lynch, preci­
tee, et l 'approuvait. 

Selon moi, l 'examen des termes ex pres des 
art. 40 et 40a de la LNE, replaces dans leur con­
texte global, permet largement de conclure que les 
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clusion that the words "terminated by the 
employer" must be interpreted to include termina­
tion resulting from the bankruptcy of the employer. 
Using the broad and generous approach to inter­
pretation appropriate for benefits-conferring legis­
lation, I believe that these words can reasonably 
bear that construction (see R. v. Z. (D.A.), [1992] 2 
s.C.R. 1025). I also note that the intention of the 
Legislature as evidenced in s. 2(3) of the ESAA, 
clearly favours this interpretation. Further, in my 
opinion, to deny employees the right to claim ESA 
termination and severance pay where their termi­
nation has resulted from their employer's bank­
ruptcy, would be inconsistent with the purpose of 
the termination and severance pay provisions and 
would undermine the object of the ESA, namely, to 
protect the interests of as many employees as pos­
sible. 

In my view, the impetus behind the termination 
of employment has no bearing upon the ability of 
the dismissed employee to cope with the sudden 
economic dislocation caused by unemployment. 
As all dismissed employees are equally in need of 
the protections provided by the ESA," any distinc­
tion between employees whose termination 
resulted from the bankruptcy of their employer and 
those who have been terminated for some other 
reason would be arbitrary and inequitable. Further, 
I believe that such an interpretation would defeat 
the true meaning, intent and spirit of the ESA. 
Therefore, I conclude that termination as a result 
of an employer's bankruptcy does give rise to an 
unsecured claim provable in bankruptcy pursuant 
to s. 121 of the BA for termination and severance 
pay in accordance with ss. 40 and 40a of the ESA. 
Because of this conclusion, I do not find it neces­
sary to address the alternative finding of the trial 
judge as to the applicability of s. 7(5) of the ESA. 

I note that subsequent to the Rizzo bankruptcy, 
the termination and severance pay provisions of 
the ESA underwent another amendment. Sections 

mots «l 'employeur licencie» doivent etre inter­
pretes de maniere a inclure la cessation d'emploi 
resultant de la faillite de l'employeur. Adoptant 
I 'interpretation liberale et genereuse qui convient 
aux lois conferant des avantages, j'estime que ces 
mots peuvent raisonnablement recevoir cette inter­
pretation (voir R. c. Z. (D.A.), [1992] 2 R.C.S. 
1025). Je note egalement que !'intention du Iegisla­
teur, qui ressort du par. 2(3) de I'ESAA, favorise 
clairement cette interpretation. Au surplus, a mon 
avis, priver des employes du droit de reclamer une 
indemnite de licenciement et une indemnite de 
cessation d'emploi en application de la LNE lors­
que la cessation d'emploi resulte de la faillite de 
leur employeur serait aller a l'encontre des fins 
visees par les dispositions relatives a l 'indemnite 
de licenciement et a l'indemnite de cessation 
d'emploi et minerait l'objet de la LNE, a savoir 
proteger les interets du plus grand nombre d'em­
ployes possible. 

Amon avis, les raisons qui motivent la cessation 
d' emploi n' ont aucun rapport avec la capacite de 
l 'employe congectie de faire face au bouleverse­
ment economique soudain cause par le ch6mage. 
Comme tous les employes congedies ont egale­
ment besoin des protections prevues par la LNE, 
toute distinction etablie entre les employes qui per­
dent leur emploi en raison de la faillite de leur 
employeur et ceux qui ont ete licencies pour 
quelque autre raison serait arbitraire et inequitable. 
De plus, je pense qu'une telle interpretation irait a 
l'encontre des sens, intention et esprit veritables de 
la LNE. Je conclus done que la cessation d'emploi 
resultant de la faillite de l'employeur donne effec­
tivement naissance a une reclamation non garantie 
prouvable en matiere de faillite au sens de 
l'art. 121 de la LF en vue d'obtenir une indemnite 
de licenciement et une indemnite de cessation 
d'emploi en conformite avec les art. 40 et 40a de 
la LNE. En raison de cette conclusion, j'estime 
inutile d'examiner l'autre conclusion tiree par le 
juge de premiere instance quanta l'applicabilite du 
par. 7(5) de la LNE. 

Je fais remarquer qu'apres la faillite de Rizzo, 
les dispositiorls relatives a l 'indemnite de licencie­
ment et a l'inderpnite de cessation d'emploi de la 
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74(1) and 75(1) of the Labour Relations and 
Employment Statute Law Amendment Act, 1995, 
S.O. 1995, c. 1, amend those provisions so that 
they now expressly provide that where employ­
ment is terminated by operation of law as a result 
of the bankruptcy of the employer, the employer 
will be deemed to have terminated the employ­
ment. However, s. 17 of the Interpretation Act 
directs that, "[t]he repeal or amendment of an Act 
shall be deemed not to be or to involve any decla­
ration as to the previous state of the law". As a 
result, I note that the subsequent change in the leg­
islation has played no role in determining the 
present appeal. 

6. Disposition and Costs 

I would allow the appeal and set aside paragraph 
1 of the order of the Court of Appeal. In lieu 
thereof, I would substitute an order declaring that 
Rizzo's former employees are entitled to make 
ciaims for termination pay (including vacation pay 
due thereon) and severance pay as unsecured cred­
itors. As to costs, the Ministry of Labour led no 
evidence regarding what effort irmade in notifying 
or securing the consent of the Rizzo employees 
before it discontfoued its application for leave to 
appeal to this Court on their behalf. In light of 
these circumstances, I would order that the costs in 
this Court be paid to the appellant by the Ministry 
on a party-and-party basis. I would not disturb the 
orders of the courts below with respect to costs. 

Appeal allowed with costs. 

Solicitors for the appellants: Sack, Goldblatt, 
Mitchell, Toronto. 

Solicitors for the respondent: Minden, Gross. 
Grafstein & Greenstein, Toronto. 

Solicitor for the Ministry of Labour for the Prov­
ince of Ontario, Employment Standards Branch: 
The Attorney General for Ontario, Toronto. 

LNE ont ete modifiees a nouveau. Les paragraphes 
74(1) et 75(1) de la Loi de 1995 modijiant des lo is 
en ce qui concerne les relations de travail et I' em­
ploi, L.O. 1995, ch. 1, ont apporte des modifica­
tions a ces dispositions qui prevoient maintenant 
expressement que, lorsque la cessation d'emploi 
resulte de l 'effet de la loi a la suite de la faillite de 
l 'employeur, ce demi er est repute avoir licencie 
ses employes. Ce pendant, comme I' art. 17 de la 
Loi d' interpretation dispose que «[l]'abrogation ou 
la modification d'une loi n'est pas reputee consti­
tuer ou impliquer une declaration portant sur l'etat 
anterieur du droit», je precise que la modification 
apportee subsequemment a la loi n' a eu aucune 
incidence sur la solution apportee au present pour­
voi. 

6. Dispositif et depens 

Je suis d'avis d'accueillir le pourvoi et d 'annuler 
le premier paragraphe de l 'ordonnance de la Cour 
d'appel. Je suis d'avis d'y substituer une ordon­
nance declarant que les anciens employes de Rizzo 
ont le droit de presenter des demandes d'indemnite 
de licenciement (y compris la paie de vacances 
due) et d'indemnite de cessation d'emploi en tant 
que creanciers ordinaires. Quant aux depens, le 
ministere du Travail n' ayant produit aucun element 
de preuve concemant les efforts qu'il a faits pour 
informer les employes de Rizzo ou obtenir leur 
consentement avant de se desister de sa demande 
d'autorisation de pourvoi aupres de notre Cour en 
leur nom, je suis d'avis d'ordonner que les depens 
devant notre Cour soient payes aux appelants par 
le ministere sur la base des frais entre parties. Je 
suis d'avis de ne pas modifier les ordonnances des 
juridictions inferieures a l'egard des depens. 

Pourvoi accueilli avec depens. 

Procureurs des appelants: Sack, Goldblatt, 
Mitchell, Toronto. 

Procureurs de l' intimee: Minden, Gross, 
Grafstein & Greenstein, Toronto. 

Procure,ur du ministere du Travail de la pro­
vince d' Ontario, Direction des normes d' emploi: 
Le procureur.general de !'Ontario, Toronto. 
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Respondents 

File No.: CT-2007-001 
Registry Document No.: 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER OF the Comperition Act, R.S.C 
1985, c. C-34, as amended; 

IN THE MATTER OF an application by Seac 
CANADA Inc. for an order pursuant to section 103.J 
granting leave to make application under section 75 o 
the Competition Act; 

SUPPLEMENTARY REPRESENTATIONS OF THE 
RESPONDENTS 

AFFLECK GREENE ORR LLP 
Barristers & Solicitors 

365 Bay Street 
Suite 200 

Toronto, Ontario MSH 2V l 

Donald S. Affleck, Q.C. LSUC#: 10420B 
James C. Orr LSUC#: 23 l 80M 

Jennifer L. Cantwell LSUC#: 49515F 
Tel: (416) 360-2800 
Fax: ( 416) 360-87 67 

Sohc1tors for the Respondents 



Affleck 
Greene E:ij•• Orr LLP 

D.S. Affleck, Q.C. 
E-mail: dsaftleck@agolaw.com 
Direct Line: ( 416) 360-1488 

March 15, 2007 

File: 2373-001 

BY COURIER 

The Honourable Madam Justice Simpson 
Chairperson 
Competition Tribunal 
Thomas D' Arey McGee Building 
600 - 90 Sparks St. 
Ottawa, ON KIP 5B4 

Dear Madam Justice Simpson: 

Re: Parfums Christian Dior Canada Inc. et al. ats Sears Canada Inc. 
Competition Tribunal File No. CT-2007-001 

Enclosed please find our response to questions posed to counsel at the conclusion of the 
oral hearing of the above noted matter on Wednesday, March 14, 2007. 

D.S. Affleck 
DSA/lm 

cc. Bennett Jones LLP 
Attention: John F. Rook, Q.C., Derek J. Bell and Linda J. Visser 


