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PART I - OVERVIEW 

1. This is a motion by James Richardson International Limited ("JRI") for an order requiring 

each of the Canadian Wheat Board (the "CWB") and the Commissioner of Competition (the 

"Commissioner") to produce certain documents listed in their respective affidavits of documents. 

2. As outlined in greater detail below, contrary to Rule 16(1) of the Competition Tribunal 

Rules, the CWB and the Commissioner have improperly refused to produce certain relevant and 

non-privileged documents listed in their respective affidavits of documents. JRI requests an order 

compelling the CWB and the Commissioner to produce such documents. 

PART II-BACKGROUND 

3. JRI is a corporation incorporated under the laws of Canada with its head office in 

Winnipeg, Manitoba. Through its various subsidiaries and affiliates, JRI is engaged in the 

supply of grain handling services; the supply of crop inputs and crop input services; and, the 

processing of agricultural products. 

4. JRI supplies grain handling services to various customers from port terminal facilities 

located in Vancouver, Thunder Bay, Hamilton, Port Stanley and Sorel. In addition, JRI holds an 

interest in a port terminal facility located in Prince Rupert, British Columbia. 

5. The Respondent, Saskatchewan Wheat Pool Inc. ("SWP"), supplies grain handling and 

other services to various customers. SWP's grain handling assets include wholly-owned port 

terminals in Vancouver and Thunder Bay. In addition, SWP holds an interest in a port terminal 

facility located in Prince Rupert, British Columbia. 

6. On April 6, 2005, SWP and JRI publicly announced the creation of a joint venture for the 

joint operation of their adjacent grain handling facilities located on the North Shore of 

Vancouver's Burrard Inlet (the "Joint Venture"). 

7. On April 19, 2005, the Commissioner commenced an inquiry pursuant to paragraph 

lO(l)(b)(ii) of the Competition Act in respect of the Joint Venture. 
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8. On November 10, 2005, the Commissioner filed an Application seeking a remedy under 

section 92 of the Competition Act in respect of the Joint Venture. 

9. The CWB sought and obtained leave to intervene in this matter. By Order of the Tribunal 

dated February 6, 2006, the CWB was required to provide oral and documentary discovery on 

certain topics; namely, the following: 

Any adverse effects anticipated to result from the Joint Venture on 
the CWB or its members including matters relating to: 

• the terminal tariffs at the Port of Vancouver; 

• the access to port positions at the Port of Vancouver; 

• the level of service at the Port of Vancouver; and 

• the costs of service at primary grain elevators. 

Commissioner of Competition v. Saskatchewan Wheat Pool Inc., 
2006 Comp. Trib. 6 (Order Granting Leave to Intervene) (February 
6, 2006); Motion Record of James Richardson International 
Limited ("Motion Record"), Tab 2 

10. The CWB's Affidavit of Documents includes a Schedule "D", which lists relevant 

documents that are not privileged, such as the following: "Confidential Agreement 

(07/13/2001)", "Confidential Agreement 2005/2006 Crop Year (09/20/2005)", and "Confidential 

Agreement with Third Party (06/02/2006)". 

Affidavit of Documents of the Canadian Wheat Board, dated 
August 1, 2006, Schedule "D"; Motion Record, Tab 3 

11. The Commissioner served a Supplementary Affidavit of Documents on July 14, 2006. 

Schedule 3 to the Commissioner's Supplementary Affidavit of Documents includes a listing of 

four relevant and non-privileged documents, each described in the same manner: "Agreement 

between two third parties". 

Supplementary Affidavit of Documents of the Commissioner of 
Competition, dated July 14, 2006; Motion Record, Tab 4 
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12. On August 8, 2006, an Amended Interim Confidentiality Order was issued to allow for 

disclosure of confidential documents between the parties and intervenors in the proceedings, 

including the CWB. 

Commissioner of Competition v. Saskatchewan Wheat Pool Inc., 
2006 Comp. Trib. 30 (Amended Interim Confidentiality Order On 
Consent of the Parties and Intervenors) (August 8, 2006); Motion 
Record, Tab 5 

PART III - ISSUE 

13. JRI submits that this motion raises the issue of whether the Commissioner and the CWB 

should be required to produce documents listed in Schedule 3 and Schedule "D" of their 

respective Affidavits of Documents. This issue is discussed in greater detail below. 

PART IV - SUBMISSIONS 

14. As in any proceeding, documentary discovery in a Competition Tribunal proceeding 

serves a number of important functions, including allowing one party to obtain all of the relevant 

information in the knowledge of the other parties. The disclosure of all relevant documents 

through the discovery process allows parties to properly prepare their case, know the case that 

they have to meet and avoid surprises at the hearing. 

15. The Tribunal has often recognized that discovery plays an important role in ensuring a 

fair and expeditious resolution of proceedings. For example, In Canada (Commissioner of 

Competition) v. United Grain Growers Ltd., Justice Lemieux adopted the following passage 

from Montana Band v. Canada: 

The general purpose of examination for discovery is to render the 
trial process fairer and more efficient by allowing each party to 
inform itself fully prior to trial of the precise nature of all other 
parties' position so as to define fully the issues between them. It is 
in the interest of justice that each party should be as well informed 
as possible about the positions of the other parties and should not 
be put at a disadvantage by being taken by surprise at trial ... 

Canada (Commissioner of Competition) v. United Grain Growers 
Ltd., [2002] C.C.T.D. No. 31 (September 27, 2002) (Q.L.) at para. 
26 



- 4 -

Montana Band v. Canada, [2001] 1 F.C.J. No. 1088 (T.D.) (Q.L.) 
at para. 5 

16. These principles of fairness and efficiency are reflected in both the Competition Tribunal 

Rules and the Federal Courts Rules. In particular, Rule 16(1) of the Competition Tribunal Rules 

states as follows: 

16. (1) Subject to subsection (2), a party who has served an 
affidavit of documents on another party shall allow the other party 
to inspect and make copies of the documents listed in the affidavit, 
other than those documents which are subject to a claim for 
privilege or which are not within the party's possession, power or 
control. 

Competition Tribunal Rules, SOR/94-290, Rule 16(1) 

Federal Courts Rules, SOR/98-106, Rule 228 

17. Rule 16(1) requires that, subject to any claims of privilege, all documents listed in a 

party's affidavit of documents shall be produced for inspection by the other party. Each of the 

CWB and the Commissioner have failed to comply with Rule 16(1). 

18. Further, any potential concerns raised by the CWB and the Commissioner regarding the 

confidential nature of the documents in question are effectively addressed by the Amended 

Interim Confidentiality Order already in place between the parties. This Amended Interim 

Confidentiality Order includes conditions restricting the disclosure of confidential documents 

through the discovery process. 

Amended Interim Confidentiality Order; Motion Record, Tab 5 

19. Accordingly, JRI submits that there is no valid basis for refusing to produce the 

documents listed in Schedule "D" of the CWB' s Affidavit of Documents or Schedule 3 of the 

Commissioner's Supplementary Affidavit of Documents. JRI therefore requests an order 

compelling the Commissioner and the CWB to produce these documents. 

20. The Tribunal may award costs in merger proceedings on a final or interim basis according 

to the provisions governing costs in the Federal Courts Rules. 

Competition Tribunal Act, R.S.C. 1985, c. 19 (2nd Supp.), section 8.1(1) 
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Federal Courts Rules, SORJ98-106, sections 400 and 401 

21. In considering an award of costs, the Tribunal may examine the factors described in 

section 400(3) of the Federal Courts Rules, including the following: 

(i) any conduct of a party that tended to shorten or unnecessarily 
lengthen the duration of the proceeding; 

(k) whether any step in the proceeding was 

(i) improper, vexatious or unnecessary, or 

(ii) taken through negligence, mistake or excessive caution; 

Federal Courts Rules, section 400(3)(i), (k) 

Robinson Motorcycle Ltd. v. Fred Deeley Imports Ltd., [2005] 
C.C.T.D. No. 36 (November 14, 2005) (Q.L.) at para. 11 

22. In view of the clear requirements of section 16(1) of the Competition Tribunal Rules, JRI 

submits that this motion should not have been necessary in order to gain access to relevant and 

non-privileged documents listed in the Affidavits of Documents of the Commissioner and CWB. 

23. JRI therefore requests an order requiring the CWB and the Commissioner to pay JRI's 

costs of this motion. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DATED this 2o ~ day of October, 2006. 
N· Robert S. Russell 

Adam F. Fanaki 

Borden Ladner Gervais LLP 
Scotia Plaza, 40 King Street West 
Toronto, Ontario M5H 3Y4 
Tel: (416) 367-6107/Fax: (416) 361-2452 

Solicitors for the Respondent, James 
Richardson International Limited 



SCHEDULE "A" -STATUTES AND REGULATIONS 

1. Competition Tribunal Rules, SOR/94-290, Rule 16(1) 

2. Federal Courts Rules, SOR/98-106, Rules 228, 400 and 401 



COMPETITION TRIBUNAL RULES, SOR/94-290, Rule 16(1) 

16. (1) Subject to subsection (2), a party who has served an affidavit of documents on another 
party shall allow the other party to inspect and make copies of the documents listed in the 
affidavit, other than those documents which are subject to a claim for privilege or which are not 
within the party's possession, power or control. 

(2) Upon the motion of a party who has filed an affidavit of documents, the Tribunal may, if it 
is of the opinion that there are valid reasons for restricting the disclosure of a document listed in 
the affidavit that could otherwise be inspected and copied, make such order as it deems 
appropriate. 

(3) The party making the motion referred to in subsection (2) shall include in the grounds for 
the motion the details of the specific, direct harm that would allegedly result from unrestricted 
disclosure of the document and shall attach a draft order restricting disclosure to the notice of 
motion. 





FEDERAL COURT RULES, SOR/98-106, Rules 228, 400 and 401 

Inspection of documents 

228. (1) Subject to rule 230, a party who has served an affidavit of documents on another party 
shall, during business hours, allow the other party to inspect and, where practicable, to copy any 
document referred to in the affidavit that is not privileged, if the document is 

(a) in the possession of the party; or 

(b) in the power or control of the party and the other party requests that it be made available 
because the other party cannot otherwise inspect or copy it. 

Copies of documents 

(2) A party who has served an affidavit of documents on another party shall, at the request of the 
other party, deliver to the other party a copy of any document referred to in subsection (1 ), if the other 
party pays the cost of the copies and of their delivery. 

Order for production and inspection 

PART 11 

COSTS 

AWARDING OF COSTS BETWEEN PARTIES 

Discretionary powers of Court 

400. (1) The Court shall have full discretionary power over the amount 
and allocation of costs and the determination of by whom they are to be 
paid. 

Crown 

(2) Costs may be awarded to or against the Crown. 

Factors in awarding costs 

(3) In exercising its discretion under subsection (1 }, the Court may 
consider 

(a) the result of the proceeding; 

(b) the amounts claimed and the amounts recovered; 

( c) the importance and complexity of the issues; 

(d) the apportionment of liability; 

(e) any written offer to settle; 

(f) any offer to contribute made under rule 421; 

(g) the amount of work; 

(h) whether the public interest in having the proceeding litigated justifies 
a particular award of costs; 

(1) any conduct of a party that tended to shorten or unnecessarily 
lengthen the duration of the proceeding; 

(J) the failure by a party to admit anything that should have been 
admitted or to serve a request to admit; 

(k) whether any step in the proceeding was 

(i) improper, vexatious or unnecessary, or 

(ii) taken through negligence, mistake or excessive caution; 

(/)whether more than one set of costs should be allowed, where two or 
more parties were represented by different solicitors or were 
represented by the same solicitor but separated their defence 
unnecessarily; 



(m) whether two or more parties, represented by the same solicitor, 
initiated separate proceedings unnecessarily; 

(n) whether a party who was successful in an action exaggerated a 
claim, including a counterclaim or third party claim, to avoid the · 
operation of rules 292 to 299; and 

(o) any other matter that it considers relevant. 

Tariff B 

(4) The Court may fix all or part of any costs by reference to Tariff Band 
may award a lump sum in lieu of, or in addition to, any assessed costs. 

Dlrecllona re Ul8lll'IWlt 

(5) V\lhere the Court orders that costs be assessed in accordance with 
Tariff B, the Court may direct that the assessment be performed under a 
specific column or combination of columns of the table to that Tariff. 

FUl1tler dllcnlllon r:I Court :<" 

(6) Notwithstanding any other provision of these Rules, the Court may 

(a) award or refuse costs in respect of a particular issue or step in a 
proceeding; 

(b) award assessed costs or a percentage of assessed costs up to and 
including a Sf)8cified step in a proceeding; 

(c) award all or part of costs on a solicitor-and-client basis; or · 

(d) award costs against a successful party. 

Award and payment r1 costa 

(7) Costs shall be awarded to the party who is entitled to receive the 
costs and not to the party's solicitor, but they may be paid to the party's 
solicitor In trust 
S0R/2002-417, a. 25(F). 

~ (1) The Court may award costs of a motion in an amount fixed by 
the Court 

Coats paymble forthwith 

(2) VVhere the Court is satisfied that a motion should not have been 
brought or opposed, the Court shall order that the costs of the motion be 
payable forthwith. · 
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Case Name: 

Canada (Commissioner of Competition) v. United Grain 
Growers Ltd. 

Reasons and Order Regarding Issues Considered at 
Pre-hearing Conference on August 9, 2002 

IN THE MATTER of the Competition Act, R.S.C. 1985, c. 
C-34· 

' 
AND IN THE MATTER of an application by the Commissioner 

of Competition under section 92 of the Competition Act; 
AND IN THE MATTER of the acquisition by United Grain 
Growers Limited of Agricore Cooperative Ltd., a company 

engaged in the grain handling business. 

Between: 
The Commissioner of Competition, applicant, and 
United Grain Growers Limited, respondent, and 

Canadian Wheat Board, intervenor 

[2002] C.C.T.D. No. 31 
2002 Comp. Trib. 35 

File no.: CT-2002-001 
Registry document no.: 84 

Also reported at: 
21 C.P.R. (4th) 140 

Canada Competition Tribunal 
Ottawa, Ontario 

Before: Lemieux J., Presiding Judicial Member 

Counsel for the applicant: 

Pre-hearing conference: August 9, 2002. 
Decision: September 27, 2002. 

(107 paras.) 

The Commissioner of Competition 
John L. Syme 
Melanie L. Aitken 
Arsalaan Hyder 
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Canada (Commissioner of Competition) v. United Grain Growers Ltd. 

Counsel for the respondent: 

United Grain Growers Limited 

Sandra A. Forbes 

Counsel for the intervenor: 

Canadian Wheat Board 

No representation - only written submission filed 

INTRODUCTION 

Reasons and Order Regarding Issues Considered at 
Pre-hearing Conference on August 9, 2002 

Page 2of19 

~ 1 The focus of this motion brought by the respondent, United Grain Growers Limited 
("UGG"), is on the Tribunal's discovery process in an application brought by the Commissioner 
of Competition (the "Commissioner") under section 92 of the Competition Act, R.S.C. 1985, c. C 
34 (the "Act") arising out of the acquisition by UGG of Agricore Cooperative Ltd. ("Agricore"). 

~ 2 The Commissioner's representative, Mr. David Ouellet, was examined on oral discovery 
but many answers were refused principally on the ground of public interest privilege. Litigation 
privilege was also invoked as well as other grounds for refusal. 

~ 3 UGG, in this motion, seeks a wide range of alternative orders from the Tribunal 
including: (1) compelling Mr. Ouellet's re-attendance to answer improperly refused answers; (2) 
requiring the Commissioner to waive his privilege by a certain date with the full right of oral and 
documentary discovery in respect of such waiver; (3) an order requiring the Commissioner to 
decide by a certain date which witnesses he intends to call and to provide detailed will-say 
statements of their expected testimony which constitute a complete waiver of privilege 
associated with all relevant facts, opinions, conclusions, information and documentation the 
Commissioner has obtained from such witness; and (4) an order requiring the Commissioner to 
provide further and better summaries of information received during his investigation. 

~ 4 UGG's basic position is that the Commissioner's claim of public interest privilege does 
not arise in this particular case no justification for it having been made out or, if such a claim is 
valid, it was: (1) relied on improperly by the Commissioner to refuse to disclose his case on 
discovery and the relevant information in his possession and avoid normal continuing discovery 
obligations; (2) or such privilege was waived; and (3) in any event, fairness dictates that the 
Tribunal should override the privilege in the circumstances of this case in order to enable UGG 
to know the case it has to meet. 

file://C:\Documents%20and%20Settings\afanaki\Desktop\ugg.HTM 10/18/2006 
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, 5 The Commissioner counters by submitting: (1) a valid claim to public interest privilege 
exists in this case and is well recognized by the Tribunal to protect information gathered by the 
Commissioner in his investigation of the acquisition which led to his application; (2) the 
Commissioner's use of the public interest privilege was entirely proper and in accordance with 
the Tribunal's jurisprudence on the application of the privilege; (3) the privilege was not waived; 
and (4) no compelling case has been made out by UGG upon which the Tribunal could exercise 
its discretion to set aside the public interest privilege. 

BACKGROUND 

, 6 On January 2, 2002, the Commissioner launched an application with the Tribunal 
pursuant to section 92 of the Act for an order requiring UGG to divest, at its option, all of its 
interest in Pacific Elevators Limited Grain Terminal at the Port of Vancouver (the " PEL 
Terminal") or UGG's Grain Terminal (the "UGG Terminal") in the same Port. That application 
was accompanied by a lengthy statement of grounds and material facts ("SGMF"). 

, 7 UGG, in its response filed on February 6, 2002, did not contest the Commissioner's 
allegation that UGG's acquisition of Agricore on November 1, 2001 (the "acquisition") is likely 
to prevent or lessen competition substantially in the market for port terminal grain handling 
services in the Port of Vancouver. It also agreed with the Commissioner that the divestiture of 
either the entire PEL Terminal consisting of two terminals, the Pacific Terminal 1 ("PAC l ")and 
Pacific Terminal 3 ("PAC 3 "), and the Annex or the UGG Terminal, at its option, would be 
sufficient to remedy the substantial lessening of competition ("SLC") arising out of the 
acquisition. 

, 8 However, in its response, UGG submitted that the divestiture of that part of the PEL 
Terminal known as the Pacific Terminal 1 (the "PAC 1 ") would also provide a satisfactory 
remedy to the SLC because, in its view, PAC 1 could meet the four conditions stated by the 
Commissioner in paragraph 77 of the SGMF needed to provide an effective remedy. 

, 9 On March 18, 2002, the Commissioner filed his affidavit of documents pursuant to 
section 13 of the Competition Tribunal Rules, SORS/94-290 (the "Rules") claiming litigation 
and public interest privilege for 26 categories of documents including: 

(a) correspondence between officers of the Competition Bureau (the 
"Bureau") and participants in the grain handling industry including, but 
not limited to: 

(i) grain handlers; 
(ii) suppliers to the grain handling industry, such as the railroads; 

(iii) government bodies with mandates pertaining to grain and grain 
handling such as the Canadian Grain Commission ("CGC") and the 
Canadian Wheat Board ("CWB"); and 

(iv) purchasers of grain handling services or products; 

(b) notes of interviews conducted in person or by telephone by officers of the 
Bureau with industry participants; 

( c) memoranda and notes created by officers of the Bureau and staff relating 
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to industry participants in the grain handling industry including any 
summaries of interview notes; 

( d) submissions of industry participants in the course of the investigation or 
inquiry; 

( e) complaints made by industry participants to the Commissioner - by 
telephone (notes of conversations) and in writing; 

(t) questionnaires completed by industry participants in the course of the 
investigation or inquiry; 

(g) materials produced by industry participants in the course of the 
investigation or inquiry; and 

(h) draft questionnaires to be completed by industry participants for the 
purpose of the investigation. 

~ 10 Quite out of the ordinary, the Commissioner's affidavit of documents did not claim 
privilege over materials provided to the Bureau by industry participants who had received 
notices under section 11 of the Act and who responded by filling out a written questionnaire and 
produced requested documents. The Commissioner waived privilege but classified some of the 
disclosures as confidential according to the Interim Confidentiality (Protective) Order dated May 
27, 2002 with access limited to designated persons at Level A (counsel and experts only but not 
clients). 

~ 11 Pursuant to the Rules, the Chairman of the Tribunal issued a scheduling order on May 
20, 2002 which contemplated oral examination for discovery of the representatives of UGG and 
of the Commissioner which had been agreed to by the parties. I add here that the Tribunal's 
Rules compel documentary discovery but not oral examination for discovery. 

~ 12 The Commissioner's representative, Mr. Ouellet, was examined on oral discovery during 
four days in July 2002. According to UGG's counsel, some 239 answers to questions put to Mr. 
Ouellet were refused or taken under advisement on grounds of public interest privilege; 56 
answers were refused because of litigation privilege; 33 were not answered because the question 
sought a conclusion and not facts; 12 answers were not forthcoming because the answers were 
within UGG's knowledge; 61 answers were refused on grounds that they called for matters of 
expert opinion; and 5 were rejected because the question called for a legal opinion. 

~ 13 Other grounds for refusal were for reasons that the questions were too broad or 
burdensome, the document spoke for itself or the question was irrelevant. 

~ 14 UGG's motion must be appreciated in the context of the Commissioner's disclosure prior 
to and during discovery as well as the remaining disclosure to take place prior to the hearing. 

~ 15 Prior to discovery, the Commissioner disclosed: 

(a) a confidential current summary, in aggregate form as opposed to 
summarizing what each interviewer said, of the main facts learned by the 
Commissioner from third parties in the course of the Bureau's review of 
the acquisition. This summary covers subjects such as general grain 
handling industry information, grain handling on the Prairies, grain 
handling at the Port of Vancouver including matters such as storage, 
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terminal access, information concerning PEL, rail coordination issues, rail 
sidings capacity at the terminals, identification of SLC in Vancouver grain 
handling as well as post-merger issues. The purpose of such summaries is 
to disclose to a respondent the facts known to the Commissioner (see, 
Director of Investigation and Research v. Canadian Pacific Ltd., [ 1997] 
C.C.T.D. No. 42 (QL) (Comp. Trib.)); 

(b) documentary disclosure, as noted, some of which was not subject to claims 
of privilege but subject to claims of confidentiality made pursuant to 
subsection 16(2) of the Rules. Falling in this category is the extensive 
documentation including answers to the Commissioner's questionnaire and 
supporting documentation (over 3,000 documents) received by the 
Commissioner from third parties under section 11 of the Act; 

( c) disclosure during the oral examination of Mr. Ouellet which UGG says is 
inadequate because of the public interest privilege assertion; and 

( d) continuing disclosure by the Commissioner after discovery which UGG 
says is thwarted by the Commissioner's use of the public interest privilege. 

~ 16 Upcoming disclosures, in accordance with the Tribunal's scheduling order, are: 

(a) will-say statements for all non-expert witnesses whom the parties will call 
to testify; and 

(b) expert reports and rebuttals. 

~ 17 Moreover, prior to the hearing, the parties will file an agreed statement of facts. 

THE ISSUES 

~ 18 UGG's motion calls for the resolution of the following issues: 

(a) whether the Commissioner's claim of a public interest privilege has been 
made out, an issue which turns on whether the asserted privilege is a class 
privilege or one which must be established on a case-by-case basis 
balancing relevant interests involving the four conditions known as the 
Wigmore test as endorsed by the Supreme Court of Canada in Slavutych v. 
Baker, [1976] 1 S.C.R. 254 at 260; 

(b) whether the Tribunal has the discretion to override the Commissioner's 
claim of public interest privilege and, if so, in what circumstances; 

( c) whether the public interest privilege was either completely or partially 
waived; and 

( d) whether the Commissioner misused the public interest privilege he 
enjoyed in this case which involves considerations as to the purpose and 
scope of the privilege. 

~ 19 In argument before me, counsel for the Commissioner repeated certain discovery 
principles she had stated on discovery, namely: 

(a) at trial, if the Commissioner wants to rely on information he received 
during his investigation, he must disclose that information and its source 
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by waiving his privilege over that information well in advance of trial, the 
timing of which will normally occur on the delivery of the will-say 
statements after discovery is completed. While the Commissioner is 
continuously refining his case up to the beginning of the trial with 
additional disclosures, such disclosure cannot prejudice a respondent at 
trial by taking him by surprise; 

(b) subject to the public interest privilege, the Commissioner has an 
obligation, prior to discovery, as well as in answer to discovery questions, 
to give the facts within the Commissioner's knowledge at that time, 
provided the facts can be answered in a summarized aggregated non 
individualized informant basis that would not compromise the privilege, 
an obligation discharged partially in the delivery of the confidential 
summary which must include all of the facts known to the Commissioner 
whether they favour his position or not. The words "at that time" have 
been underlined because of the Commissioner's argument that when 
discovery takes place, the Commissioner's investigation is an ongoing 
process which may only be in its pre-trial preliminary stage assessment; 

( c) the Commissioner has a continuing obligation to disclose after discovery 
relevant material facts that comes to the Commissioner's knowledge that 
contradict answers given on discovery subject only to the public interest 
privilege essentially, in this context, source identification; and 

( d) the Tribunal is the ultimate arbitrator of the public interest privilege and 
has the discretion to override the public interest privilege asserted by the 
Commissioner but differing with counsel for UGG on what UGG must 
show to set aside the privilege. 

, 20 Counsel for UGG in reply stated that the position taken by the Commissioner's counsel 
at the hearing before me was not the stance she had taken during discoveries. 

ANALYSIS 

, 21 Before dealing with the issues, a few comments about discovery in cases before the 
Tribunal are appropriate. 

, 22 As to the purpose of discovery, in Director of Investigation and Research v. Southam 
Inc.(1991), 38 C.P.R. (3d) 68 at 71, [1991] C.C.T.D. No. 16 (QL)(Comp.Trib.), Justice Reed 
stated: 

Discovery has two purposes: (1) the obtaining of admissions so that the issues 
between the parties can be narrowed; (2) the obtaining by one party of the 
information in the knowledge of the other. (footnote omitted) 

It is generally well accepted, that the primary purpose discovery is to enable the opposite party to 
know what is the case to be met. 

, 23 Justice McKeown in the Canadian Pacific case, cited above at paragraph 15, recognized 
one of the purposes of discovery was to enable a party to prepare its case. 
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~ 24 In the Tribunal context dealing with competition matters, Justice McKeown in 
Commissioner of Competition v. Air Canada (May 22, 2002) CT2001002, Reasons and Order 
Regarding Matters Considered at Pre-hearing Conference on May 2 and 3, 2002 [2002] C.C.T.D. 
No. 16 (QL)(Comp.Trib.), stated the Tribunal exercises discretion over the discovery process in 
cases before it pursuant to paragraph 21 (2)( d) of the Rules. He recognized there was no 
automatic right to oral discovery by any party with the Tribunal having the ability to make orders 
respecting examination for discovery where the process is desirable. 

~ 25 I add that Justice McKeown in Director of Investigation and Research v. Washington, 
[1996] C.C.T.D. No. 24 (QL)(Comp.Trib.), recognized it was in the public interest to have 
proceedings before it conducted in a fair and expeditious manner concluding the amount of 
disclosure ordered will depend on the circumstances. 

~ 26 I also subscribe to what Justice Hugessen of the Federal Court, Trial Division, said about 
discovery in Montana Band v. Canada, [2000] 1 F.C. 267 at paragraph 5: 

The general purpose of examination for discovery is to render the trial process 
fairer and more efficient by allowing each party to inform itself fully prior to trial 
of the precise nature of all other parties' positions so as to define fully the issues 
between them. It is in the interest of justice that each party should be as well 
informed as possible about the positions of the other parties and should not be put 
at a disadvantage by being taken by surprise at trial .... 

~ 27 I now tum to a consideration of the issues. 

Issue 1 - Is the Commissioner's claim of public interest privilege made out? 

~ 28 To answer this issue it is necessary to determine the foundation of this privilege. 

~ 29 The policy considerations underpinning the public interest privilege which the 
Commissioner may enjoy for investigation materials acquired or generated by the Bureau in the 
course of investigations carried out pursuant to statutory authority under the Act were identified 
by Justice Strayer, on behalf of the Federal Court of Appeal, in D & B Companies of Canada v. 
Director oflnvestigation and Research, [1994] F.C.J. No. 1643, (the "Nielsen case") at paragraph 
2 of that decision. 

~ 30 Referring to Justice McKeown's Tribunal decision on appeal before him refusing to 
order production of a complaint which led to the Director's investigation and also to the notes, 
materials and statements obtained or prepared by the Director [now the Commissioner] or his 
staff from meetings and discussions with the complainant and to the statements, notes, material 
and correspondence obtained or prepared by the Director from meetings and discussions with 
Canadian and U.S. packaged goods retailers, manufacturers and market research companies, 
Justice Strayer wrote at page 3 5 5: 

... He [Justice McKeown] repeated the policy considerations which support this 
privilege: namely that the director has to be able to obtain information from the 
relevant industry in performing his functions under the Competition Act. ... To 
gain the cooperation of people in the industry he must be able to gather 
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information in confidence, his informants not being identified unless of course 
they are called as witnesses in a proceeding before the tribunal. He also noted 
that the appellant had been given ample opportunity to learn of the nature of 
these documents and of the case which it has to meet, without having the actual 
documents. The director has provided the appellant with summaries of all of 
these documents including the information obtained from those in the industry 
but excluding names of sources. The tribunal offered to arrange for a judicial 
member not sitting on this case to review the documents and summaries to ensure 
the accuracy of the latter, if the appellant so requested. It has not so requested. 
Apart from this information, the appellant has had examination for discovery and 
discovery of documents of both the director and of the complainant. It also has 
been given a list of witnesses and summaries of their anticipated evidence three 
weeks prior to their appearance, all in accordance with tribunal orders. (emphasis 
added) 

~ 31 Justice Strayer went on to say in paragraph 3 of that decision: 

I am satisfied that the learned presiding judicial member correctly followed and 
applied previous tribunal decisions in finding such documents to be within a 
privileged class. In Director of Investigation and Research v. Nutrasweet ... Reed 
J. on behalf of the tribunal, held that the complaint filed with the director which 
led to the application by the director was within a class of documents that should 
be privileged from disclosure in a public interest. That interest was described as 
"the public interest in protecting ... confidentiality, in order to allow complainants 
to come forward in an uninhibited fashion" .... (emphasis added) 

~ 32 Justice Strayer referred to another Federal Court of Appeal decision in Director of 
Investigation and Research v. Hillsdown Holdings (Canada) Ltd., [1991] F.C.J. No. 1021, where 
Justice Heald quoted with approval Justice Reed's statement in the Southam, cited above at 
paragraph 22, where she wrote at page 84 of the reported case: 

Whether or not litigation privilege applies, however, is somewhat academic since 
in the tribunal's view public interest privilege covers much of what the Director 
seeks to keep from the respondents. The Director refuses to provide the specific 
interview notes, to identify the individuals interviewed, when they were 
interviewed and who they were interviewed by. At the same time, he has agreed 
to give the respondents a summary of what was said. In the competition law area, 
at least in merger and abuse of dominant position cases, the individuals who are 
interviewed may be potential or actual customers of the respondents; they may be 
potential or actual employees. They may fear reprisals if they provide the 
Director with information which is unfavourable to the respondents. Many of 
them are likely to be in a vulnerable position vis-a-vis the respondents. It is in the 
public interest, then, to allow the Director to keep their identifies confidential, to 
keep the details of the interviews confidential, to protect the effectiveness of his 
investigations. It is in the public interest to keep the interview notes confidential 
except when the interviewers are called as witnesses in a case or otherwise 
identified by the parties claiming privilege. In addition, the Director is not 
required to prepare the respondent's case by identifying the potential witnesses 
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for them. 
It is conceivable that in some cases a respondent's ability to answer a case might 
be impaired if information concerning the identity of those interviewed or 
detailed information concerning the interview is not given (although it is difficult 
to conceive of a situation where this would be so). In any event, there is no 
indication that this is the case in the present litigation. The public interest in 
keeping the details of the interviews confidential outweighs any benefit that the 
respondents might obtain from them. This is particularly so given the fact that the 
Director has agreed to provide summaries of the relevant information. (emphasis 
added) 

~ 33 Justice Strayer concluded by writing at page 356: 

It therefore appears that not only is McKeown l's decision in this case consistent 
with earlier decisions of the tribunal, but also that this Court has already endorsed 
that approach by the tribunal. In recognizing a class of documents which should 
enjoy public interest privilege it appears to me that the tribunal has acted well 
within established principles of the law of evidence. . .. It has decided to bring 
such documents within the class of documents which, as communications to 
government agencies by outside sources, should be protected in order to enable 
that agency to obtain necessary information. While evidence might be helpful to 
the tribunal to decide that such a privilege is necessary, courts have reached such 
conclusions on the basis of their own analysis of the purpose of legislation and its 
functioning ..... The tribunal did in fact have evidence before it here, the affidavit 
quoted above, to the effect that these documents were obtained in confidence. 
While that information in the affidavit is sparse, it has not as far as I am aware 
been successfully challenged. (emphasis added) 

~ 34 Justice McKeown in Washington, cited above at paragraph 25, expressed the view that 
protecting the Director's ability " ... to effectively use all the tools available ... in investigating 
potential competitive problem is in the public interest". In his view, certain provisions of the Act 
pointed to Parliament's view of this public interest as did the common law. 

~ 35 Counsel for UGG argued that the Commissioner had not passed the four part Wigmore 
test to justify the existence of the public interest privilege in this case. 

~ 36 The Wigmore test as set out by Justice Reed in Director of Investigation and 
Research v. NutraSweet Co., [1989] C.C.T.D. No. 54 (QL)(Comp. Trib.), as taken from 
Slavutych, cited above at paragraph 18, is as follows: 

"(1) The communications must originate in a confidence that they will not be 
disclosed. 

"(2) This element of confidentiality must be essential to the full a[n]d 
satisfactory maintenance of the relation between the parties. 

"(3) The relation must be one which in the opinion of the community ought to 
be sedulously fostered. 

"(4) The injury that would inure to the relation by the disclosure of the 
communications must be greater than the benefit thereby gained for the 
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correct disposal of litigation." 

~ 37 Counsel for UGG stated that the Commissioner made no attempt in this case to adduce 
any evidence that the public interest privilege is applicable. He filed no affidavit nor said 
anything with respect to the confidentiality of the factual information sought by UGG and 
deflected all attempts to try to elicit that information from Mr. Ouellet. In other words, he did 
not, on discovery, let UGG examine on the basis of the privilege, i.e. the confidentiality 
expectation, the first part of the Wigmore test. 

~ 38 Counsel for the Commissioner replies that the existence of the public interest privilege 
attaching to the Commissioner's investigation is a recognized class privilege which he need not 
justify on a case-by-case basis in each proceeding before the Tribunal. The public interest 
privilege was initially determined by Justice Reed in Nutrasweet, cited above at paragraph 36, on 
the basis of meeting the Wigmore test and reiterated by her in the Southam case, cited above at 
paragraph 22, without alluding to the Wigmore test. Specific advertence and consideration of the 
Wigmore test is only necessary, she argued, when a new class of privilege is sought to be 
established relying on several Supreme Court of Canada's decisions. 

~ 39 In my view, counsel for the Commissioner expresses the correct view on this issue - the 
existence of a recognized class privilege generally attaching to the Bureau's investigation 
conducted under the Act for the purpose of enforcing that statute obviates the necessity of 
establishing at the discovery stage in each proceeding before the Tribunal on a case-by-case basis 
the existence of this privilege. 

~ 40 This view comes from a plain reading of Justice Strayer's decision on behalf of the 
Federal Court of Appeal in D & B Companies case, cited above at paragraph 29, of the existence 
of a privileged class based on the public interest attaching to the Commissioner's investigative 
materials. 

~ 41 I note that the Federal Court of Appeal, in the D& B decision above, upheld Justice 
McKeown's Tribunal decision where he specifically ruled that previous Tribunal decisions and a 
previous Federal Court of Appeal decision in Hillsdown, cited above at paragraph 32, had 
"established privilege for a class of documents". 

Issue 2 - Should the privilege be overridden here? 

~ 42 Counsel for UGG cited seven factors which should lead me to exercise a discretion 
which both parties say I have to override the use of the public interest privilege as the basis for 
Mr. Ouellet's refusal to answer relevant questions. 

~ 43 These factors are also invoked by UGG for their proposition that the public interest 
privilege was not appropriately claimed here. Such factors need not be considered in support of 
this argument which may well have been appropriate if I had to consider anew whether the 
privilege had to be made out in this case. I have ruled otherwise on issue one above. 

~ 44 As her first factor, counsel for UGG is of the view that the whole rationale for the public 
interest does not exist here because the identity of the sources of the Commissioner information 
are known. The eighteen section 11 questionnaire responses are known because their written 
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responses were disclosed by the Commissioner. These section 11 responses are major players in 
the industry such that most of the important sources have been disclosed. 

, 45 As a second factor, UGG's counsel argues that the Commissioner never sought to justify 
the privilege and, in particular, the need for the privilege in this case is to protect information 
provided in confidence. 

, 46 The third factor put forward by counsel for UGG relates to the underpinning of the 
privilege - to protect informants from fear of reprisal. Counsel for UGG argues that fear of 
reprisal is non existent in this case looking at the entities present - the railways, government 
bodies such as the CGC and the CWB, big competitors in the Port of Vancouver, and 
independent grain companies who are protected because they have contractual relations with the 
terminals in the Port of Vancouver. 

, 47 Conflicting decisions of the Tribunal is the fourth factor urged by UGG's counsel. That 
conflict is as to the existence of an expectation of confidentiality because of section 29 of the 
Act. 

, 48 The fifth factor relates to the amount of disclosure that UGG has received from the 
Commissioner. Counsel for UGG argues the Commissioner's representative on discovery was 
gagged by the assertion of the public interest privilege. UGG has been prevented on discovery, 
counsel for UGG says, from knowing the Commissioner's case and the relevant information he 
has and is relying on or which damages his position. 

, 49 Factor six speaks to the prejudice to UGG. It is argued by UGG that it is prejudiced 
because of the Commissioner's use of the public interest privilege to control the timing of 
disclosure and what is actually disclosed has resulted in (1) its inability to obtain all relevant 
facts in the Commissioner's possession at the time of discovery; (2) its inability to obtain any 
commitment from the Commissioner to disclose any relevant facts that come into his possession 
on a continuing basis up until trial even when those facts relate to or contradict information 
where privilege has been waived; (3) its inability to actually obtain admissions on important 
facts; and (4) its inability to ask proper questions on documents where the privilege has been 
waived. 

, 50 The absence of prejudice to the Commissioner - his investigation is not being hindered -
is the seventh factor. There is no prejudice, counsel for UGG argues, in requiring the 
Commissioner, as is normally the case in ordinary discovery, to disclose all relevant facts in his 
possession, and any concerns he may have can be addressed by keeping the information 
confidential as Level A. 

, 51 In dealing with this issue, I adopt the high standard advanced by counsel for the 
Commissioner which UGG must meet to convince the Tribunal to override the exercise of the 
public interest privilege here. 

, 52 That standard was first alluded to by Justice Reed in Southam, cited above at paragraph 
22, where she expressed the view that it was "conceivable that in some cases a respondent's 
ability to answer a case might be impaired ifthe information concerning the interview or detailed 
information concerning the interview is not given". She thought it was difficult to conceive of a 
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situation where that would be so. 

, 53 Justice Simpson in Director of Investigation and Research v. Canadian Pacific Ltd., 
[1997] C.C.T.D. No. 39 (QL)(Comp.Trib.), stated that the public interest privilege "will prevail 
unless overridden by a more compelling competing interest". 

, 54 Justice McKeown in Washington, cited above at paragraph 25, reached the same 
conclusion picking up on Justice Reed's comment in Southam, cited above at paragraph 22, 
Justice McKeown expressed himself in these words at paragraph 9: 

Washington et al. say that the answers sought are relevant facts that they would 
like to have. That is not enough to outweigh the considerable public interest at 
stake. We are in agreement with Reed J. that fairly compelling circumstances will 
be required to outweigh the public interest element. Unlike the Director, who 
generally starts from the position of knowing nothing about the industry and must 
obtain all her information from third parties, the respondents are participants in 
this industry themselves. They already have considerable knowledge about its 
operations and the players and potential players. We also note that the Director in 
this case has provided a summary of the information obtained from the 
interviews to the respondents, as was the case in Southam. (emphasis added) 

, 55 Counsel for UGG has failed to persuade me that the seven factors advanced are 
sufficient for the proper exercise of the Tribunal's discretion to set aside in this case a privilege 
whose foundation has been recognized to be in the public interest. There are, in my view, better 
and less drastic ways to ensure UGG's ability to answer the Commissioner's case. Those better 
and less drastic ways reside in the proper application of the discovery principles developed by 
this Tribunal over the years in resolving the tension which the exercise of this privilege creates, 
principles whose aim is to ensure the Tribunal's process is fair. 

, 56 I am not in agreement with counsel for UGG on the validity of some of the advanced 
factors and, in other cases, if sound, whether they can be said, in fact, to arise in this case. 

, 57 Factor one is not made out because, while the identity of many of the Commissioner's 
third party information providers is known, the identity of others is not. UGG concedes this fact. 
Of more importance is that the scope of the public interest privilege is not limited to protecting 
only the source of the information but in my view, unless disclosed, protects the information 
itself. 

, 58 In my opinion, the proposition that the public interest privilege covers the information 
itself has been recognized by the Tribunal in several cases: 

(a) Justice Reed in Southam, cited above at paragraph 22, wrote at page 84 of 
the reported case that it was in the public interest " ... to keep the details of 
the interviews confidential to protect the effectiveness of his 
investigation"; 

(b) Justice McKeown in Washington, cited above at paragraph 25, ruled the 
details of interviews "... fall squarely within the public interest 
privilege ... "; 
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( c) in that same case, Justice McKeown was concerned that the summary be at 
a level of generality so as to not reveal "the very details that are sought to 
be protected by the privilege"; and 

( d) Justice Noel in Director of Investigation and Research v. Canadian Pacific, 
[1997] C.C.T.D. No. 28 (QL)(Comp.Trib.) stated that there was no basis 
for Canadian Pacific's submission that the privilege did not apply to 
information provided under compulsion and that the purpose of the 
privilege is to give the Director [now the Commissioner] " ... the ability to 
maintain control over information entrusted to him, thereby minimizing 
the risk of disclosure and preserving the effectiveness of the investigative 
process". 

~ 59 Factor two is not relevant as I have determined that the privilege is a recognized and 
established class privilege protecting the Commissioner's investigation. 

~ 60 I believe counsel for UGG that factor three draws too narrowly the rationale for the 
privilege to that of only protecting informants from fear of reprisal. The rationale for the 
privilege also includes protecting from information disclosure, subject to the constraints of use at 
trial, so as to encourage information providers to be forthcoming and candid about what they say 
to the Bureau. 

~ 61 As to factor four, I do not think in terms of any balancing of competing interest turns on 
any asserted conflict in the jurisprudence as to expectation of confidentiality. The confidentiality 
threshold was met when Justice Reed considered the Wigmore test in first establishing the class 
privilege in Nutrasweet, cited above at paragraph 36. 

~ 62 As to factor five, I am satisfied UGG has received substantial disclosure of information. 
It has received the Commissioner's confidential summary of all material facts, good or bad, in 
aggregated form conveyed to him in his investigation of the transaction and his counsel 
recognizes a continuing disclosure obligation. 

~ 63 My review of the entire transcript of the discovery proceeding satisfies me that UGG, on 
discovery, received substantial disclosure although that disclosure was more limited than it 
should have been, a concern which I will address later in these reasons. 

~ 64 UGG is of the view that the privilege has been misapplied and blocked answers to 
relevant questions. In my assessment, there is some merit to UGG's position but not to the point 
of making out incurable prejudice which can only be rectified by totally eliminating the 
privilege, thereby suffocating its rationale. 

~ 65 For these reasons, I decline to override the exercise of the public interest privilege in this 
case. 

Issue 3 - Waiver 

~ 66 Counsel for UGG argues that, if the information gathered for the Commissioner's 
application is the subject of public interest privilege, the Commissioner has completely waived 
that privilege for four reasons and is no longer able to prevent disclosure of any relevant 
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information. 

~ 67 First, reliance constitutes waiver. She says UGG is entitled to know the factual 
information the Commissioner is relying on in reaching decisions to date and cites four 
examples. 

~ 68 The first example given by counsel for UGG is that the Commissioner relied on the 
information gathered as the basis for putting questions to UGG's representative, Mr. John Dewar; 
on discovery, and he also relied on that information for the purpose of briefing his experts. 

~ 69 The second example, supporting a claim for waiver which she says is the strongest claim 
is the Commissioner's voluntary disclosure of the eighteen section 11 questionnaire responses 
with supporting document. The effect of this voluntary disclosure is a waiver by the 
Commissioner over a broad range of subject areas and issues that are relevant. 

~ 70 The third example, for finding waiver occurred when Mr. Ouellet was questioned and 
provided answers. 

~ 71 A fourth example is in respect of two questions which arose when counsel for the 
Commissioner provided information to the Tribunal during argument. 

~ 72 Counsel for UGG argued against the Tribunal recognizing any partial waiver in this case 
which would allow the Commissioner, for example, to: 

(a) selectively waive privilege on some section 11 responses and not others; 
(b) selectively waive privilege over some information provided by section 11 

information providers without waiving all privilege on all information 
provided by that person; and 

( c) selectively waive some particular information but maintaining privilege 
over other information that reveals the particular information is incorrect 
or misleading. 

~ 73 Three Tribunal cases were cited in support of UGG's argument on reliance equals 
waiver. As I read those cases, they speak to reliance or information at the hearing of an 
application as requiring waiver. This is made clear by Justice Rothstein in Director of 
Investigation and Research v. Superior Propane Inc., [1998] C.C.T.D. No. 17 at paragraph 6: 

While this is not a hearing on the merits, it is a hearing convened at the instance 
of the Director to obtain interim relief on an urgent basis prior to an application 
being filed under section 92. The Director is still not prepared to disclose the 
identity of the sources of the information upon which he relies to persuade the 
Tribunal to grant the order he seeks under section 100. This position is 
inconsistent with the dictum of McKeown J. in Canadian Pacific and that of Reed 
J. in Southam .... Indeed, weight and importance of the information provided by 
the informers is critical in the assessment to be made by the Tribunal and this 
goes to the identity and reliability of the sources of the information. While it 
might be possible to treat the information on a confidential basis, if the 
information is to be taken in and used by the Tribunal, privilege will be waived. 
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~ 7 4 On this basis, reliance during discovery or for purposes of expert briefing by the 
Commissioner of information received during his investigation does not constitute waiver. 

~ 75 There is no merit, in my view, to UGG's argument for complete waiver based on answers 
provided by Mr. Ouellet during discovery or disclosed at the Tribunal during argument. 

~ 76 This type of disclosure is either required in the case of discovery answers or expected in 
the case of Tribunal proceedings and does not count as building blocks in favour of complete 
waiver recognition. 

~ 77 As counsel recognized it, UGG's strongest argument is the fact that the Commissioner 
disclosed an important amount of material to UGG in the form of section 11 questionnaire 
responses from major industry players. Some of this material as acknowledged by UGG's 
counsel supports UGG's case. 

~ 78 There are two facets to UGG's argument: (1) whether on its face the disclosure of the 
section 11 questionnaire responses amounted to complete waiver of the public interest privilege 
because of the scope and amount of that disclosure or alternatively; and (2) whether the Tribunal 
should deem a waiver of the public interest privilege to have occurred either because the 
Commissioner was using it to obtain an unfair advantage or allowing it would present a 
misleading picture or because the Commissioner took inconsistent positions on its application. 

~ 79 I agree with counsel for the Commissioner that UGG has not made a case for a complete 
waiver of the public interest privilege over his entire investigation simply because of his 
voluntary disclosure of section 11 questionnaire responses. 

~ 80 Contrary intention is revealed when the Commissioner's affidavit of documents is 
considered as a whole. In that affidavit the Commissioner asserts over a large category of 
documents traditionally falling within the public interest class and then lists in Schedule II 
relevant documents for which no privilege is claimed but for which disclosure of materials would 
be restricted by subsection 16(2) of the Rules. This is where the section 11 material is found. 

~ 81 The clear intent gleaned from the Commissioner's affidavit of documents is to assert the 
traditional public interest privilege over recognized classes of documents derived from his 
investigation of the acquisition and to only carve out or waive the section 11 documents. 

~ 82 The Tribunal will let the public interest privilege stand unless it is shown without the 
entire disclosure of the Commissioner's investigation that the section 11 questionnaire responses 
are misleading or were designed by the Commissioner to take an unfair advantage. I have no 
evidence of that. 

~ 83 The conclusion I reach is the same as that reached by Justice Sharpe, then with the 
General Division of the Ontario Court, in Transamer~a Life Insurance Company v. Canada Life 
Assurance Company (1995), 27 O.R. (3d) 291, a case involving an alleged waiver of the public 
interest privilege being asserted by Canada in respect of documents held by the Office of the 
Superintendent of Financial Institutions where he said at page 13 that "It is plainly not the law 
that production of one document from a file waives the privilege attaching to other documents in 
the same file". He concluded: 
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The waiver rule must be applied if there is an indication that a party is 
attempting to take unfair advantage or present a misleading picture by selective 
disclosure. However, a party should not be penalized or inhibited from making 
the fullest possible disclosure. In my view, too ready application of the waiver 
rule will only serve to inhibit parties to litigation from making the fullest possible 
disclosure. 

, 84 I repeat there is no such evidence before me. 

, 85 I do not think UGG's argument on single subject matter waiver is relevant to the facts of 
this case. It has been subjected to adverse comment or at the very least to restricted application 
requiring a conclusion that in all of the circumstances, a party's conduct, and I would apply it to 
discovery, can be taken to mislead either the court or the litigant so as to require the conclusion 
that privilege has been abandoned. (See, Power Consolidated (China) Pulp Inc. v. British 
Columbia Resources Investment Corp., [1988] B.C.J. No. 1988 (B.C.C.A.)). 

, 86 Part of UGG's waiver argument, that is concerned with selective waiver, also applies to 
its allegation of the misuse of the public interest privilege in this particular discovery which is 
the next and final issue to be considered. 

Issue 4 - Was the public interest privilege misapplied? 

~ 87 UGG's complaint is that the manner and extent which the public interest privilege has 
been used at discovery in this case frustrates its purpose. 

, 88 Counsel for UGG argues that the Commissioner cannot use the privilege to not disclose 
his case on discovery and the relevant material information in his possession and use it to avoid 
his normal discovery obligations. The only exception is where disclosure of those facts may 
disclose the identity of the person. 

, 89 I agree with that basic proposition, in the discovery context, even though for the reasons 
cited above I have determined the public interest privilege covers the information gathered by the 
Commissioner during his investigation. 

, 90 As I see it, to mitigate the harshness which a rigid application of the public interest 
privilege would have on the discovery process and in order to promote effective pre-trial 
preparation which ensures the trial will be conducted smoothly and efficiently, narrowed to the 
greatest extent with surprises eliminated as much as possible, the Tribunal requires, prior to 
discovery, production of documents as well as an aggregated summary of the main relevant facts 
gathered during the Commissioner's investigation. 

~ 91 The purpose of this disclosure is obvious. The respondent is put in the position of 
knowing what facts the Commissioner has gathered up to that point in time including those 
which have led him to make the application on the basis of the SGMF. 

, 92 Discovery of the Commissioner must be meaningful and generally speaking the ordinary 
rules of discovery in civil matters should apply subject only to the exercise of the various 
privileges which the Commissioner enjoys including both litigation and public interest privilege. 
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~ 93 Through the summaries and productions the Commissioner has disclosed information 
which he has about the case. In my view, on discovery, he should not attempt to cut back on that 
disclosure by not answering questions which seek relevant facts within the Commissioner's 
knowledge arising from those productions. The application of the public interest privilege, in the 
discovery process, should be limited to refusing to disclose facts which the Commissioner has 
which would reveal the source of the information. Generalized answers must be given. 

~ 94 I reviewed the entire transcript of discoveries and generally conclude the discoveries 
proceeded as they would normally in civil cases subject to the constraints of the privileges and 
normal discovery objections available. 

~ 95 I discount the sparing between counsel and there was much of it and do not attach too 
much importance to changes of position as long as those changes enhanced the discovery process 
and were otherwise corrected as they seem to be in this case when counsel for the Commissioner 
agreed to provide, as a continuing discovery obligation, information which the Commissioner 
subsequently receives which is contrary to evidence given on discovery provided it does not 
disclose the source of the information. If such a case arose the Commissioner is obligated to tell 
UGG that he has contrary information without disclosing it. 

~ 96 Both counsel, at the beginning of Mr. Ouellet's discovery, attempted to claim their turf. 
Counsel for UGG did not recognize the public interest privilege and sought answers to 
questions where the source of the Commissioner's information provided would be known. Those 
questions were properly objected to. 

~ 97 Counsel for the Commissioner clearly staked out the constraints of public interest 
privilege on the discovery process, as she was entitled to do. However, in my view, she may 
have been too assiduous in quickly invoking its application without, in some cases, seeking to 
clarify whether the information could be provided on a generalized basis or even letting Mr. 
Ouellet answer whether he had any information at all which would have rendered the use of the 
public interest privilege moot but which would have laid the foundation to a meaningful 
application of the Commissioner's continuing disclosure obligations. As counsel for UGG put it 
in discovery, the fact the Commissioner does not have any knowledge on a matter may be useful 
in the preparation for trial because of the comfort provided by the continuous disclosure 
obligation. 

~ 98 There are a number of propositions put forward by counsel for the Commissioner which 
I do not agree with. 

~ 99 First, at page 72 of the transcript, counsel for UGG at discovery stated he thought it was 
a novel proposition the Commissioner was entitled to "walk in a case like this and selectively 
waive privilege and pick and choose which information you will disclose ... and in effect, hide 
under a bushel all those facts which run contrary to the Bureau's position in this case but produce 
the ones that you think support it". Counsel for the Commissioner answered that it was the law 
insofar as the Commissioner was concerned. 

~ 100 The proper application of the public interest privilege is variable in my view. In some 
circumstances, it may well be the Commissioner has a bona fide discretion to insist on the full 
weight of this privilege and deem it appropriate not to waive it. However, on discovery, its use 
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must be adapted to the purposes of discovery but not to the point of revealing the source of the 
information. I am of the view on discovery the Commissioner is obligated to reveal all facts 
within his knowledge including those contrary to his position. 

~ 101 Second, I do not accept the proposition the Commissioner has no obligation to reveal 
his case on discovery and can wait to disclose it through the will-say statements of the witnesses 
he intends to call. 

~ 102 I am not persuaded by the argument the Commissioner only really knows his case at the 
point in time when will-say statements are to be delivered. I recognize the asymmetry which 
exists. A respondent such as UGG has in-depth knowledge of the industry - its operations as well 
as those of its competitors. 

~ 103 The Commissioner has little or no knowledge of the industry. That is why he must 
investigate it before making an application. But surely when he makes that application he knows 
why he is making it and what facts and law he is basing it on. The Commissioner's representative 
must answer relevant factual questions which go to his case subject to the assertion of the public 
interest privilege properly circumscribed in its application to the discovery context. 

~ 104 To cover off one last point, in terms of the Commissioner's obligations after the 
delivery of the will-say statements, it is my view, based on Tribunal case law cited by its 
counsel, he need only disclose, if it has not been disclosed previously, the information upon 
which the witness will speak to. There is no obligation to disclose, if any, all information 
provided to the Commissioner by the witness to be. That will be the subject of proper cross­
examination at trial. In addition, the litigation privilege may also attach to that information. 

Other issues 

~ 105 Other issues were raised in the memorandum of the parties. However, they were not 
addressed in argument and in the circumstances it would not be appropriate for me to answer 
them. Moreover, whether they remain a source of difficult between the parties will depend on the 
impact this decision will have. 

~ 106 The Tribunal remains available to the parties should those issues need to be pursued. 

~ 107 FOR THESE REASONS THE TRIBUNAL ORDERS THAT: 

(a) each party is to forthwith reassess the Commissioner's refusal on grounds 
of public interest privilege; 

(b) orders the re-attendance of Mr. Ouellet, at the Commissioner's expense, to 
answer improperly refused questions inconsistent with these reasons 
within seven (7) days of the date of this order or within such time as the 
parties may agree; and 

( c) no costs are awarded on this motion. 

DATED at Ottawa, this 27th day of September, 2002. 
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Barbara Fischer, for the plaintiff (Ermineskin Band). 
James A. MacDonald and D. Titosky, for the defendant. 

~ 1 HUGESSEN J. (Reasons for Order):- These actions, which have been joined, deal with 
matters arising from the adherence of Chief Bobtail and his people to Treaty 6 in 1877, the 
creation of reserves as a result thereof, certain alleged surrenders of those reserves, and certain 
other alleged activities on the part of the Crown and its agents, the descendants of Chief Bobtail 
and the three Plaintiff Bands over a period extending generally through to about 1909, the date of 
the alleged surrender of the Bobtail reserve. The validity and effects of that surrender are the 
central issues. 

~ 2 The actions are at the discovery stage and there has been an agreement by counsel that the 
Plaintiff Bands will conduct their discoveries of the Crown by means of written interrogatories. 

~ 3 The Crown now moves to strike out virtually all of the interrogatories filed by the 
Plaintiffs Samson and Ermineskin and a very substantial proportion of those filed by the Plaintiff 
Montana. Objection is taken on nine separate grounds, many of which overlap so that a large 
number of interrogatories are the object of several grounds of objection. 

~ 4 I start my consideration of the matter with some reflections upon the nature and scope of 
examinations for discovery and interrogatories in modern civil procedure, and in particular under 
the Federal Court Rules, 1998. 

~ 5 The general purpose of examination for discovery is to render the trial process fairer and 
more efficient by allowing each party to inform itself fully prior to trial of the precise nature of 
all other parties' positions so as to define fully the issues between them. It is in the interest of 
justice that each party should be as well informed as possible about the positions of the other 
parties and should not be put at a disadvantage by being taken by surprise at trial. It is sound 
policy for the Court to adopt a liberal approach to the scope of questioning on discovery since 
any error on the side of allowing questions may always be corrected by the trial judge who 
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retains the ultimate mastery over all matters relating to admissibility of evidence; on the other 
hand any error which unduly restricts the scope of discovery may lead to serious problems or 
even injustice at trial. 

, 6 Of course, there is another side to the coin: in this time of justifiable concern about 
delays in the litigation process, discoveries must not be permitted to go on endlessly and the 
Court will be vigilant in the exercise of its discretionary powers to prevent abuses of its process 
by either party, discoveror or discoveree. 

, 7 Subject to certain special exceptions such as claims to privilege, the key to the propriety 
of any question on discovery is relevance; that, in its turn, is determined by the pleadings (Rule 
240). 

, 8 While the usual practice is for examinations on discovery to be conducted orally, the 
Rules make provision for examination by means of written interrogatories and it seems to me 
that the Court should, as a matter of policy, encourage the use of such interrogatories in 
appropriate cases. They are likely to be far less time consuming and should do away entirely 
with any necessity for adjourning the discovery to allow the witness to inform him or herself of 
the appropriate facts. 

, 9 The Court has to be aware, however, that interrogatories can pose something of a problem 
for the party drafting the questions: there is no opportunity to clarify a question which is 
deliberately or even honestly misunderstood; it may be difficult to foresee an unclear or evasive 
answer; it may sometimes be necessary to put a large number of questions of a "follow-up" 
nature based upon supposition or hypothesis as to what the answer to an earlier question will be. 

, 10 Where these sorts of difficulties arise it is my view that the Court, as a part of its policy 
of encouraging the use of written interrogatories, should attempt to view questions in the best 
possible light. Thus, for example, where a question is susceptible of two interpretations, one of 
which is clearly improper (for instance asking the witness to give a conclusion of law), the Court 
should prefer the interpretation which would make the question legitimate and 
admissible. Deponents, for their part, have a duty to make an honest and open attempt to 
answer. Thus where a deponent demonstrates an obtuseness in understanding a question or 
produces an answer which has little or no bearing on the facts in issue, the Court will require him 
or her to answer the question properly in the light of the pleadings and may well attach heavy 
costs penalties to the party being discovered. 

, 11 Since it is clear that the answers to interrogatories will almost always be prepared by or 
with the very active assistance of counsel, evasive, unresponsive or ambiguous answers are not 
to be tolerated. By the same token, questions whose answers may require some element of law 
over and above their primarily factual basis may be allowed a somewhat greater latitude. 

, 12 There is one final comment of a general nature which is related to the particular 
circumstances of this action. It is, as I have said, an action by three Indian Bands against the 
Crown. It alleges breaches of the Crown's fiduciary duty towards the plaintiffs and their 
predecessors over a period of time approximately 100 years ago. It is common knowledge that 
Indian Bands have few or no written records relating to their past and must, apart from tradition 
and oral history, rely to a large extent upon the records of the government itself. This casts upon 
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the Crown, in its past and continuing capacity as protector and fiduciary of the Bands, a 
particular duty to be open and frank in its disclosures. Even within the adversarial relationship 
created by litigation between them, the Crown continues to owe an historic fiduciary duty to deal 
fairly and openly with first nations. This is not to say that there are special rules for aboriginal 
claims, but simply that the nature of any claim is part of the context in which any objection to 
interrogatories is to be decided and that where a claim is in respect of alleged historical injustice 
by the Crown, that context may be determining. 

~ 13 I turn now to the specific objections raised by the Crown to the interrogatories in these 
cases. They are, as I have said, nine in number as follows: 

1. Historical questions beyond the memory of any living person; 
2. Questions relating to the interpretation of documents; 
3. Questions requiring the expression of an opinion; 
4. Questions requiring the deponent to state the Crown's legal position or 

apply principles of law; 
5. Questions which ask for arguments or evidence; 
6. Questions which are unreasonable or unnecessary; 
7. Questions which are irrelevant or overly broad; 
8. Questions which are vague and ambiguous; 
9. Questions which ask for privileged information. 

As indicated earlier, many of these grounds of objection overlap in the sense that more than one 
of them may be invoked in support of an objection to any particular question. Many others, 
notably numbers 6 to 9 above, do not raise any issue of principle but simply require the 
application of well known rules of law to particular questions. However, items 1-3 (which are 
virtually always invoked simultaneously) and 4 and 5 (which are frequently pleaded as additional 
grounds) raise some important issues which go to the very heart of the nature of discovery in 
actions of this sort and require more detailed analysis. I turn to them first. 

1-3 Historical questions, Questions requiring interpretation of documents, Questions requiring 
anopm1on. 

~ 14 The Crown's objection on these grounds is based primarily upon two British Columbia 
cases [See Note 1 below]. In those cases it was held that it is not appropriate at discovery to ask 
deponents historical facts of which neither they nor any living persons to whom they have access 
have any memory and which can only be ascertained by reliance upon documentary 
records. Since the answers will of necessity be based on a reading of the documents, such 
questions should only be answered by expert historians as a matter of opinion. 

Note 1: Martin v. British Columbia, [1986] 3 B.C.L.R. (2d) 60 (B.C.S.C.); Chingee v. British Columbia (1989), 
38 C.P.C. (2d) 301 (B.C.S.C.). 

~ 15 This case law has not been followed in this Court. The late and much respected Addy J. 
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in Wewayakum Indian Band v. Wewayakai Indian Band [See Note 2 below] led the way. He 
distinguished the British Columbia jurisprudence and to the extent that he could not do so he 
disagreed with it. He drew a line between simple historical facts and conclusions or inferences 
which could be drawn from those facts; the latter were the proper field of detailed study or 
examination by an expert but the former were every bit as much within the competence of an 
ordinary witness as any other facts and could properly be the subject of questions on 
discovery. He described as unacceptable the conclusion that where a claim is based on matters 
which are beyond living memory, only expert historians could be admitted to testify as to the 
facts. 

Note 2: [1991] 3 F.C. 420(FCTD). 

~ 16 In Dick v. The Queen [See Note 3 below], Jerome ACJ cited and followed Addy J.'s 
decision. He held that questions relating to the circumstances in which a reserve had been 
allotted to a Band were properly the subject matter of discovery and should be answered. Mere 
production of the underlying documents was not enough and the Crown was obliged to answer 
questions of fact central to the issues between the parties. 

Note 3: [1993] 1C.N.L.R50(FCTD). 

~ 17 Finally in Cardinal et al. v. Canada [See Note 4 below] Mr. Prothonotary Hargrave, 
following the earlier jurisprudence, held that questions regarding the circumstances surrounding 
a surrender poll and the execution of surrender documents could properly be put and should be 
answered. This aspect of his decision was left undisturbed both on appeal to this division and on 
further appeal to the Court of Appeal. 

Note 4: (1996), 110 F.T.R. 241, affd (1996), 118 F.T.R. 114 (F.C.T.D.), affd (1998), 222 N.R. 218 (F.C.A.). 

~ 18 In my view this jurisprudence is sound. The objection that the facts in issue which form 
the subject of the interrogatories are beyond living memory seems, with respect, to be 
specious. Especially where matters of aboriginal rights are concerned, tradition custom and oral 
history may be valid sources of historical fact. The deponent on discovery is not a simple 
witness but is the representative of and speaks for a party qua party. Furthermore, institutions 
may also have memories and the Crown is quintessentially one such institution. To say that the 
Crown can have no factual information about anything which goes beyond living memory (as a 
practical matter, some time after the first world war) seems to me to be absurd. Governments, 
more than most institutions, are notorious for keeping records of what they do and such records 
may be constantly referred to and relied upon as a source of current practice even today. While 
most such records will be in documentary form it is by no means inconceivable that institutional 
memory may manifest itself in other forms such as practices and traditions. If these are the 
source of factual allegations by or against the Crown, they may surely be made the proper object 
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of discovery. 

~ 19 I also find unconvincing the objection that a deponent to historical facts is being asked to 
interpret documents or to give an opinion. The rule against requiring a deponent to interpret 
documents is most properly applied where the document in question is a contract and the witness 
is asked what he or she thinks it means. Documents, however, can and do serve as the basis of a 
great deal of factual information and a deponent who is asked to give such information is not 
being asked to interpret the document or to give an opinion but rather to state on behalf of the 
party he or she represents, that party's understanding of the facts represented therein. Even in a 
wholly modem context, records are often expressed in some form of code, overt or covert; a 
corporate party, or even an individual, may surely be asked to give the true meaning of such 
records. 

~ 20 It is nothing new to say that the border between fact and opinion, like that between fact 
and law, is easy to assert but hard to draw on the ground. It is better to have the deponent answer 
any marginal questions and if the answer tum out to be simply the expression of a personal point 
of view the trial judge can deal with the matter appropriately if necessary. 

~ 21 Finally, it seems to me that many of the questions objected to under this rubric are 
essential for the purpose of understanding the Crown's position and tying it down to the facts as 
pleaded. That is an essential part of the defining of the issues and while such definition is, in the 
first instance, done by the pleadings, discovery is often an essential second step in order to make 
clear what exactly it is that separates the parties. The Statement of Defence in these actions 
contains many detailed assertions of fact as to the activities both of the Crown and its agents and 
of the plaintiffs and their predecessors. If the Crown has no knowledge of those facts, the 
plaintiffs are entitled to know that. If on the other hand the Crown's knowledge of certain 
historical facts is based upon and limited to statements contained in certain documents the 
plaintiffs are entitled to know that as well. Neither the plaintiffs nor the Crown should be 
obliged to go to trial not knowing exactly what it is that the other side knows and relies upon as a 
provable fact, and what is mere hopeful guesswork. 

~ 22 For the foregoing reasons I reject each of these objections. 

4-5 Questions requiring the deponent to state the Crown's legal position or seeking argument or 
evidence 

~ 23 There is of course no question that examination on discovery is designed to deal with 
matters of fact. "Pure" questions of law are obviously an improper matter to put to a 
deponent. It is likewise with argumentative questions and questions which ask a party to state 
what evidence it proposes to lead at trial. But the line is rarely clear or easy to draw. Questions 
may mix fact and law or fact and argument; they may require the deponent to name a witness; 
they may still be proper. So too, questions relating to facts which may have legal consequences 
or which may themselves be the consequence of the adoption of a certain view of the law are 
nonetheless questions of fact and may be put on discovery. 

~ 24 The jurisprudence is divided as to "compendious" or "reliance" questions; in Can-Air 
Services Ltd. v. British Aviation Insurance Co. Ltd. [See Note 5 below], it was said to be 
improper to ask a witness what evidence he had in support of an allegation or how it was to be 
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proved at trial. Such reliance questions do not ask for facts that the witness knows or can learn 
but rather require the witness to play the part of a lawyer and to select which facts can be relied 
on to prove a given allegation. 

Note 5: (1988), 91 A.R. 258 (Alta C.A.). 

~ 25 On the other hand, many experienced trial judges take a broader view. Thus in Rubinoff 
v. Newton [See Note 6 below] Haines J. said: 

Note 6: [1967] 1O.R.402 (H.C.). 
--·-····-----·-···----------······---··-··-----

The line of demarcation between disclosure of facts on which a party relies and 
the evidence in support of the fact may at times be very fine, and when it occurs, 
the resolution must be fact disclosure. And I can think of no more a simple and 
direct question than, "On what facts do you rely?" 

( ... ) The opposite party is entitled to know the facts on which the acts of 
negligence or recovery are alleged but not the evidence to support it. To 
deny such facts would be to refuse the very purpose of discovery which is 
to learn the facts, or often equally more important, the absence of facts, 
pertaining to each and every allegation in the pleadings. 

~ 26 Likewise in Brennan v. Poslunds & Co. Ltd. [See Note 7 below], McRuer C.J. ordered a 
witness to state the facts relied on in support of an allegation. In his view a question of this sort 
asks not so much for a conclusion of law by a witness as for the facts behind such 
conclusion. Where the witness is a party who is asserting that conclusion it is reasonable to ask 
for the facts supporting it. 

Note 7: (1958), O.R. 22 (H.C.). 

~ 27 In my view, the proper approach is to be flexible. Clearly the kinds of questions which 
were aptly criticized in Can-Air, supra note 5 can easily become abusive. On the other hand, a 
too rigid adherence to the rules therein laid down is likely to frustrate the very purpose of 
examination on discovery. While it is not proper to ask a witness what evidence he or she has to 
support an allegation, it seems to me to be quite a different thing to ask what facts are known to 
the party being discovered which underlie a particular allegation in the pleadings. While the 
answer may have a certain element of law in it, it remains in essence a question of 
fact. Questions of this sort may be essential to a discovery for the purposes of properly defining 
the issues and avoiding surprise; if the pleadings do not state the facts upon which an allegation 
is based then the party in whose name that pleading is filed may be required to do so. 

~ 28 Likewise, while the jurisprudence is divided on the point, it is my view that it is proper 
on discovery (although it may not be so at trial) to ask a party as to the facts underlying a 
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particular conclusion of law; questions of this sort on discovery are essential for the purposes of 
properly defining the issues and avoiding surprise. Again, it is central to remember that the 
deponent speaks not for him or herself but for the party. 

~ 29 Accordingly, I find almost all of the objections taken by the Crown under these two 
headings to be without foundation. Thus, questions asking by what authority something was 
done should, in accordance with the principle earlier outlined, be read as seeking the factual 
basis ( eg. a letter, superior instructions, etc.) for the actions rather than a strictly legal 
answer. Likewise questions as to eligibility to vote in surrender polls should be taken as going to 
the factual basis upon which persons were in fact allowed to vote, such as the presence of their 
names on the Band list, residence, or otherwise. The same is true of questions relating to 
membership transfers which relate to the fact of such transfers and not to whether or not they 
were properly made. Finally questions which ask what facts the Crown relies upon in support of 
certain of its particular allegations (most of which have in any event been tailored so as to 
comply with the decision in Can-Air, supra note 5) should properly be answered. 

~ 30 Notwithstanding the foregoing, however, there are a very small number of 
interrogatories which were drawn to my attention by counsel at the hearing which do ask 
questions of pure law and which should therefore be struck out. The following are the examples 
that were given by counsel: 

a) Montana question 21(d): this question clearly asks what legal authority 
the government had to establish a pay list for Little Bear's Band. 

b) Samson question 125: here again the question asks for the legal authority 
under the Indian Act for making certain per capita payments. 

c) Ermine skin question 1 7: while the introductory part of this question is 
limited to facts and is unexceptionable, the follow-up questions contained 
in paragraphs (a) and following all seek admissions of law from the Crown 
and are improper. 

~ 31 I conclude this section by reiterating that it is only in a very limited number of cases that 
I view the Crown's objections as being of any substance whatsoever. Questions relating to how, 
why and when Bands and or reserves were established, Band memberships determined, as well 
as to the loss of interests in reserves are essentially factual matters and should be answered. 

6-8 Questions which are unreasonable, irrelevant overly broad or ambiguous. 

~ 32 As earlier stated, there is no dispute that the law requires that questions that fall into 
these categories should not be answered. However counsel have made very few submissions 
under these categories and in most of them I find the objection to be without foundation. Thus, 
questions relating to government policy with respect to the establishment and surrender of 
reserve lands are clearly relevant in so far as they relate to the reserve lands here in question; to 
the extent that a question may appear over-broad the answer may be limited to the matters 
actually in issue. 

~ 33 Most of all the questions asked are tied directly to allegations in either the Statement of 
Claim or the Statement of Defence and thus meet the primary test of relevance. The Crown's 
plea that it would be unduly burdensome to answer some of the questions seems to me to miss 
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the mark; this is a large complicated case and the fact that the marshalling of facts and 
documents may require a great deal of work is something with which the parties simply have to 
live. Thus, while Samson questions 146 and 148 (particularly the latter) will apparently call for 
the production of a large number of documents, they are documents dealing with transfers made 
by the Crown and its agents of rights in the surrendered lands and are thus relevant. In any 
event, there is no evidence to support the plea of burdensomeness [See Note 8 below]. 

Note 8: Smith, Kline & French Laboratories Ltd. et al. v. A.G. of Canada (1984), 1 C.P.R. (3d) 268 (F.C.T.D.). 

~ 34 That said, however, one question has been drawn to my attention which I find unduly 
vague and ambiguous; Samson question 2 asks for the production of "all versions" of Bobtail's 
adhesion to Treaty 6; since I cannot understand the question, I think it not unreasonable that the 
Crown should take the same position. 

9 Questions which ask for privileged information. 

~ 35 Counsel made no submissions of substance on this category. No questions were drawn 
to my attention which would require the Crown to reveal information which would be privileged 
as against the Bands towards whom the Crown has a fiduciary relationship [See Note 9 
below]. The submission that one Band may not know what payments have been made to another 
lacks substance, especially in view of the fact that the cases will be tried on common 
evidence. The objection is dismissed. 

Note 9: See Samson Indian Nation and Band v. Canada, [1998) 2 C.N.L.R. 199 (F.C.A.). 

Conclusion 

~ 36 I conclude that for the most part the Crown's objections are without foundation. A very 
few questions have been brought to my attention which appear to me to be improper and I have 
identified them above. There may well be a few others falling into the same category which I 
have not been able to identify simply because of the huge number of questions 
involved. Accordingly it is my intention to issue an order in which, apart from allowing the 
objections to the specified questions, I shall dismiss the motion and extend the time under Rule 
3 97 ( 1) for the Crown to move to review the terms of my Order for any matter overlooked; such 
motion, if any, shall be served by 15 August 1999 and made presentable at the next case­
management conference on 25 August 1999 in Edmonton. 

Costs 

~ 3 7 The Crown has been unsuccessful on virtually all of its submissions. On those very few 
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questions where the Crown has had success on this motion, the matter has been one which in my 
view could have been settled by a simple discussion between counsel or, at worst, on a short 
motion heard by telephone conference. As it is the hearing of this motion has taken more than 2 
days of Court time in both Ottawa and Calgary together with a number of telephone conferences; 
all parties have also produced voluminous written submissions and supporting materials. It is 
my view that this motion ought not to have been brought or, if brought, ought to have been of 
very much less duration and complexity. No attempt has been made by the Crown to facilitate 
written discovery even though it was agreed upon. Many of the objections verge on the 
frivolous; it was for example argued, apparently seriously, that a question as to how many 
members had "left" a reserve by a certain date required the Crown to indicate which members 
had gone on hunting trips off the reserve during the period. Such submissions are scarcely 
evidence of an honest effort to understand the interrogatories and to answer them in good 
faith. Indeed, if the Crown had not enjoyed some very minor measure of success on the motion, 
I would not have hesitated to impose costs on a solicitor and client basis. As it is, the Crown will 
pay the costs of each plaintiff Band forthwith and in any event of the cause, such costs being 
fixed in the amount of $5,000.00 for each Band. 

HUGESSEN J. 
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