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File No.: CT-2005-006

COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business as GPAY
GuaranteedPayment and Npay Inc. for an order pursuant to section 103.1 granting leave to
make application under sections 75 and 77 of the Competition Act;

AND IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business as
GPAY GuaranteedPayment and Npay Inc. for an interim order pursuant to section 104 of the
Competition Act.

BETWEEN:

B-FILER INC., B-FILER INC. doing business as
GPAY GUARANTEEDPAYMENT and NPAY INC.

Applicants
– and –

THE BANK OF NOVA SCOTIA

Respondent

NOTICE OF MOTION
(returnable April 27, 2006)

The Applicants will make a motion to a judicial member of the Competition Tribunal,

on April 27, 2006, at 10:00 a.m. at the Competition Tribunal hearing room, Thomas D'Arcy

McGee Building, Suite 600, 90 Sparks Street, Ottawa, Ontario, K1P 5B4.

THE MOTION IS FOR

a) An order declaring that B-Filer may file the Amended Notice of Application

and Statement of Material Grounds and Facts attached hereto as Schedule “A”

as of right;

b) In the alternative, leave to file Amended Notice of Application and Statement

of Material Grounds and Facts; 

c) Costs of this motion on a solicitor and client basis; and
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d) Such further and other relief as the Tribunal deems just.

THE GROUNDS FOR THE MOTION ARE:

a) The applicants (collectively, “B-Filer”) wish to amend their Notice of

Application and Statement of Grounds and Material Facts to assist in

determining the real questions in controversy in this case by:

i) Pleading with greater precision the remedy sought in this application;

ii) Pleading more narrowly and precisely, and with more extensive

particulars, the product markets in relation to the products that

Scotiabank has refused to supply B-Filer;

iii) Pleading with greater particularity how B-Filer is substantially affected

in its business by Scotiabank’s refusal to deal;

iv) Pleading explicitly and with more extensive particulars the product

market in which the adverse effect on competition is (or is likely to be)

felt and why an adverse effect is likely;

v) Organizing the pleading into the scheme of s. 75 and pleading

additional particulars in relation to each element; and

vi) Deleting paragraphs that are repetitious and unnecessary.

b) Because the respondent the Bank of Nova Scotia (“Scotiabank”) has not filed

its Response, B-Filer is entitled to amend as of right and needs neither consent

nor leave, pursuant to Rule 200 of the Federal Courts Rules. 

c) The proposed amendments help to determine the real questions in controversy

and do not cause any prejudice to Scotiabank at all, or at least, any prejudice

that cannot be compensated for by costs or an adjournment. 

d) Rule 72(1) of the Competition Tribunal Rules. 
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e) Rules 75 and 200 of the Federal Courts Rules. 

f) Such further and other grounds as counsel may advise and the Tribunal may

accept.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

a) Affidavit of R. Grace affirmed June 15, 2005, previously filed;

b) Affidavit of R. Grace affirmed September 1, 2005, previously filed; and

c) Such further and other evidence as counsel may advise and the Tribunal may

accept.
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File No.: CT-2005-006 
COMPETITION TRIBUNAL 

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; 

IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business as 
GPAY GuaranteedPayment and Npay Inc. for an order pursuant to section 103.1 granting 
leave to make application under sections 75 and 77 of the Competition Act; 

AND IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business 
as GPAY GuaranteedPayment and Npay Inc. for an interim order pursuant to section 104 
of the Competition Act. 

BETWEEN: 

B-FILER INC., B-FILER INC. doing business as  
GPAY GUARANTEEDPAYMENT and NPAY INC. 

Applicants 
– and – 

 
THE BANK OF NOVA SCOTIA 

Respondent 
 
 
 

Amended 
NOTICE OF APPLICATION PURSUANT TO SECTION 75 

OF THE COMPETITION ACT 
 
 
TAKE NOTICE THAT: 
 
1. The Applicants, B-Filer Inc., B-Filer Inc. doing business as GPAY 

GuaranteedPayment and Npay Inc (collectively, “GPAY”), will make an application to 

the Competition Tribunal (the “Tribunal”) pursuant to section 75 of the Competition Act, 

R.S.C. 1985, c. C-34, as amended (the “Act”) for: 

 

(a) an order under subsection 75(1) of the Act directing the Respondent, 

The Bank of Nova Scotia (hereinafter referred to as “ScotiaBank”), to 

accept the Applicants as customers and to provide bank account 

services to them on usual trade terms, in particular:  
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(i) Scotia Bank Biller Services, that is, biller status at Scotiabank 

for purposes of Scotiabank’s online banking, and associated 

bank services and accounts; and 

(ii) EMT Business Deposit Accounts, that is, bank accounts for 

deposit of E-mail Money Transfers; and 

 

(b) costs on a solicitor and client basis. 

 

AND TAKE NOTICE THAT: 

 

2. The person against whom the orders are sought is the Respondent, ScotiaBank. 

The address of ScotiaBank is: 

 

Scotia Plaza 

44 King Street West 

Toronto, Ontario 

M5H 1H1 

 

3.  GPAY will rely on the Statement of Grounds and Material Facts attached hereto 

and on the Affidavit of Raymond F. Grace duly sworn before a lawyer of the Province of 

Alberta on June 15, 2005. 

 

4. If leave is granted, GPAY will seek an interim order from the Competition Tribunal for 

the relief sought in this Application and directions from the Tribunal for an expedited 

hearing of this Application. 

 

5. The Applicant requests that this application proceed in English. 

 

6. The Applicant requests that documents be filed in electronic form. 

DATED at Montreal, Quebec this 17th day of June, 2005. 

AMENDED this  day of March, 2006. 
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_______________________________ 

AFFLECK GREENE ORR LLP 
Barristers & Solicitors 
One First Canadian Place  
Suite 840, P.O. Box 489 
Toronto, ON  M5X 1E5 
 
Michael Osborne   
LSUC#: 40976K 
Tel: (416) 360-5919 
mosborne@agolaw.com 
 
Jennifer L. Cantwell 
LSUC#: 49515F 
Tel: (416) 360-1485 
jcantwell@agolaw.com
 
Fax: (416) 360-5960 
 
EDY, DALTON 
800-1015 4 St. S.W. 
Calgary, AB, T2R 1J4 
 
Sharon J. Dalton 
Tel: (403) 263-3200 Ext:105 
Fax: (403) 263-3202 

 
Counsel for the Applicants 

 
TO: The Registrar 

Competition Tribunal 
The Thomas D’Arcy McGee Building 
90 Sparks Street, Suite 600 
Ottawa, Ontario K1P 5B4 
Tel: 613-957-7851 
Fax: 613-952-1123 

AND TO: Sheridan Scott 
Commissioner of Competition 
50 Victoria Street 
Gatineau, Quebec K1A 0C9 
K1A 0C9 
Tel: 819-997-3301 
Fax: 819-997-0324 

 

AND TO: The Bank of Nova Scotia 
c/o Deborah M. Alexander, Executive Vice-President, General 

mailto:jcantwell@agolaw.com
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Counsel and Secretary 
Scotia Plaza 
44 King Street West 
Toronto, Ontario 
M5H 1H1 
Tel: 416-866-6161 
Fax: 416-866-3750 
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STATEMENT OF GROUNDS AND MATERIAL FACTS 
 
A. THE PARTIES 

 

B-FILER INC. B-FILER doing business as GPAY 
GUARANTEEDPAYMENT and NPAY INC. 

 

1. The Applicants B-Filer Inc. and NPAY Inc. are each corporations incorporated 

pursuant to the Canada Business Corporations Act, R.S.C. 1985, c. C-44. Each Applicant 

is registered extra-provincially in the Province of Alberta and each carries on business in 

the City of Sherwood Park in the Province of Alberta. GPAY GuaranteedPayment is a 

business name used by B-Filer Inc. 

 

2. The business of the Applicants consists of providing an internet bank card debit 

payment service that allows Canadian consumers to make purchases from participating 

internet merchants by paying directly from their existing bank accounts (the “GPAY 

Service”). The GPAY Service is provided for the benefit of both Canadian consumers 

who wish to make internet debit payments and merchants that wish to receive internet 

debit payments. Individual consumer customers of the Applicants use the GPAY Service 

in order to facilitate in payments that they themselves make to merchants. The GPAY 

Service makes use of existing banking services, facilities, resources and information 

technology infrastructure offered by the major Canadian banks.  Specifically, the GPAY 

Service relies upon two key inputs of the Respondent: (i) the E-mail Money Transfer 

system (“EMT”); and (ii) internet banking, including bill payment services, that is, the 

status of being listed as a biller for purposes of the Scotiabank’s online banking website, 

associated bank services, and a biller suspense account (“Scotiabank Biller Services”, 

also collectively, “Internet Banking”), for part of the payment, clearing and settlement 

process of the GPAY Service. The supply of EMT and Internet Banking are both 

necessary inputs for the production by the Applicants of the GPAY Service. 

 

3. Some of the GPAY Services are provided indirectly through its joint venture 

partner, UseMyBank Services, Inc., a Canadian corporation with its principal place of 
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business in Toronto, Ontario (“UseMyBank”). UseMyBank provides computer services 

to GPAY through this joint venture.  

 

4. GPAY Services are the principal business of the Applicants. GPAY Services 

generate substantially all of the revenue of the Applicants. 

 

5. GPAY Services are distinct from all other electronic payment services available 

in Canada because they enable the merchant to receive confirmation within seconds of 

the availability of customer funds and of the settlement of those funds to the merchant. 

None of cheque payment, credit card payment or any other payment service in Canada 

offers this unique advantage for Canadian consumers wishing to make immediate 

payments to merchants. 

 

 SCOTIABANK 

 

6. The Respondent, ScotiaBank, is a bank incorporated pursuant to the Bank Act, 

1991 c. C-46 and carries on business throughout Canada. 

 

7. The Respondent also carries on business under the name “Scotiabank”. 

 

8. The Respondent is one of the five largest Schedule I banks in Canada. 

 

A1. OVERVIEW 

 

8.1 GPAY is unable to obtain adequate supplies of two products: (1) Scotiabank 

Biller Services and (2) EMT Business Deposit Accounts. As set out below, Scotiabank 

Biller Services and EMT Business Deposit Accounts constitute two distinct product 

markets. 

8.2 GPAY’s inability to obtain adequate supplies of these two products is due to a 

lack of competition among suppliers of these products. Scotiabank is the only supplier of 
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Scotiabank Biller Services, and one of only two suppliers of EMT Business Deposit 

Accounts. 

8.3 GPAY is substantially affected in its business because it needs Scotiabank Biller 

Services and EMT Business Deposit Accounts to operate as a viable online bank card 

debit payment processor. 

8.4 Scotiabank’s refusal to deal is having or is likely to have an adverse effect on 

competition in the market for online bank card debit payment processing, because it 

significantly reduces GPAY’s ability to compete with the only other provider of this 

service, Interac Online (a service offered by Scotiabank and some other Interac 

Association members). The online bank card debit payment processing market is 

downstream from the Biller Services and EMT Business Deposit Account markets. 

  

 

B. REFUSAL TO DEAL BY SCOTIABANK 

 

 1. How the GPAY Service works 

 

8.5 As stated above, the GPAY service makes it possible for customers of internet 

merchants to pay for goods and services using their bank cards instead of (for instance) a 

credit card.  

 

8.6 The GPAY Service works in the following way: 

 

(a) Online merchants that offer the GPAY Service display a “UseMyBank” 

button on their websites as a payment option. 

 

(b) The customer selects UseMyBank to pay the online merchant. 

 

(c) The customer selects his or her bank from a list of banks. 
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(d) To continue, the customer must click to agree to UseMyBank’s and 

GPAY’s terms and conditions. 

 

(e) The customer enters his or her bank card number and online banking 

password. This information is encrypted and passed directly through 

UseMyBank’s servers to the bank’s computers in a secure environment. It 

never resides on the online merchant’s server. The customer’s bank card 

number and password are not stored on UseMyBank’s server. 

 

(f) Using the bank card number and online banking password, GPAY, 

through its computer service provider, UseMyBank’s server, opens a 

session with the customer’s bank and processes either a bill payment to 

GPAY, or an EMT to GPAY, for the amount of the customer’s purchase. 

The UseMyBank server also performs certain verification procedures to 

verify the identity of the customer and guard against fraud.  

 

(g) The money is taken immediately out of the customer’s account by the 

bank and put into an internal bank suspense account. 

 

(h) GPAY notifies the internet merchant that the payment has been 

authorized.  

 

(i) The money is received by GPAY in its biller suspense account (in the case 

of bill payment transactions) or it its EMT deposit accounts (in the case of 

EMTs).  

 

(j) GPAY pays the money to the merchant. 
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(k) GPAY reports transactions to Fintrac when and as required by the 

Proceeds of Crime (Money Laundering) and Terrorist Financing Act and 

associated regulations. 

 

2. Scotiabank Biller Services is a relevant product market 

 

8.7 Each of Canada’s five major banks, including Scotiabank, offers online banking 

to its customers over the internet. As part of their online services, banks offer customers 

the ability to make bill payments from their bank accounts to utilities, governments, 

financial institutions, merchants, and some payment services providers (eg, Dexit). Each 

bank has its own list of available “billers”, that is, firms to which that bank’s customers 

can make online bill payments. In order to become a biller at a particular bank, a firm 

must obtain Biller Services from that bank, consisting chiefly of a contract enabling it to 

be listed as a biller, any associated services, and usually also an account for the deposit of 

bill payments, often called a biller suspense account. 

8.8 The list of billers is specific to each bank. That is, Scotiabank deposit customers 

can only make online bill payments to firms that have obtained Biller Services from 

Scotiabank and are thus on Scotiabank’s list of billers. Scotiabank customers cannot 

make bill payments to a firm that has obtained Biller Services from Royal Bank, but not 

from  Scotiabank. 

8.9 GPAY and UseMyBank make use of the banks’ online bill payment services to 

effect payments for customers of online merchants. In order to process bill payments for 

customers of a particular bank as bill payments, GPAY needs Biller Services from that 

bank. In particular, in order for GPAY to process bill payments for Scotiabank customers, 

GPAY must have Biller Services from Scotiabank. The fact that GPAY has Biller 

Services from Royal Bank does not assist it in processing bill payments for customers of 

Scotiabank. 

8.10 It follows that: 
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(a) Scotiabank is the only possible supplier of Biller Services that would 

allow Scotiabank customers to pay bills to any particular would-be biller. 

(b) Biller Services from other banks are thus not substitutable for Biller 

Services from Scotiabank.  

(c) Banks do not compete with each other in offering Biller Services. Banks 

do compete for retail and business customers, but no bank is able to offer 

Biller Services to a merchant that would allow the merchant to be a 

“biller” at another bank. 

(d) Biller Services from Scotiabank – or, Scotiabank Biller Services – is a 

separate product market. 

8.11 As noted above, every biller needs an account for depositing bill payments. It is 

more efficient for GPAY to have a biller suspense account at each bank at which it is 

listed as a biller. It would be possible for GPAY to use a central bank account at one bank 

to receive bill payments from other banks at which GPAY is listed as a biller. However, it 

would take longer for GPAY to receive the money into such an account.  

 

3. EMT Business Deposit Accounts is a relevant product market 

8.12 GPAY uses EMTs to process payments for customers of online merchants who 

bank with banks that have refused to supply GPAY with biller services, including 

Scotiabank.  

8.13 In order to deposit EMTs, GPAY needs a business (as opposed to personal) bank 

account that allows EMTs to be deposited. Accounts having this feature are referred to 

herein as EMT Business Deposit Accounts.  The accounts used by GPAY at Scotiabank 

for depositing EMTs were called “Money Manager for Business Accounts”. These 

accounts have the following essential characteristics: 

(a) No fee for deposit of electronic payment items; and 
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(b) No fee for transfers to another Scotiabank account owned by the same 

customer. 

8.14 The use of EMTs to effect payments is a work-around that is not an adequate 

substitute for using bill payments to effect payment. Disadvantages of EMTs, as 

compared with bill payments, include: 

(a) EMTs have a $1000 limit per transaction (and also a limit of $1000 per 

day). GPAY’s reliance on EMTs thus makes the GPAY Service 

unattractive to many online merchants, such as retailers and airlines. 

Individual transactions frequently exceed $1000 with these merchants. 

 

(b) A 30 minute hold on EMTs was introduced in 2005. During this 30 minute 

period, the bank customer can cancel the EMT. It is thus possible for a 

customer to pay for an item with an EMT, and then cancel the payment 

during the 30 minute hold. This increases the risk of GPAY and/or the 

online merchant being defrauded. GPAY experiences cancellations of 

EMTs from time to time. 

 

(c) Only two Canadian banks, Royal Bank of Canada (“Royal Bank”) and 

Scotiabank, allow business customers to deposit EMTs. Both of these 

banks impose merchant deposit limits on EMTs of approximately $10,000 

per day per “profile”. Scotiabank allowed GPAY three profiles, but Royal 

Bank has allowed GPAY only one. Because GPAY’s volume significantly 

exceeds these limits, GPAY has had to use several bank accounts to 

receive EMTs, and develop software algorithms to direct EMTs to the 

appropriate account.  

 

(d) Large volumes of EMTs can cause processing problems. For example, 

Scotiabank encountered difficulty processing more than 100 EMTs per 

month for GPAY’s account. The solution was for GPAY to open several 

accounts and limit each to 100 EMTs per month. 
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(e) EMTs are not as reliable as bill payments. All EMTs go through a third 

party processor, Acxsys Corporation. When the Acxsys Corporation’s 

computer system is down, EMTs are not available. Shutdowns of the EMT 

system occur frequently. By contrast, each bank processes its own bill 

payments. If bill payments processing is shutdown at one bank, it will still 

be available at other banks. 

 

(f) GPAY experiences frequent error messages when depositing EMTs. These 

errors must be investigated and resolved. 

 

(g) EMTs typically cost the online merchant’s customer $1.50 in bank fees, 

making them less attractive to consumers as a payment option. 

 

8.15 Consequently, because of the disadvantages of using EMTs relative to bill 

payments, EMT Business Deposit Accounts are a separate product market from 

Scotiabank Biller Services. 

 

4. Importance of Scotiabank Biller Services and EMT Business Deposit 

Accounts to GPAY 

 

8.16 In order to be attractive to online merchants, GPAY needs to offer an online bank 

card debit payment service that can be used by almost any Canadian with a bank card. 

Since most Canadians bank with one of Canada’s five major chartered banks, GPAY 

needs to be able to process payments from each of these banks.  

8.17 Consequently, GPAY must obtain Biller Services from each of these banks. 

While it is possible for GPAY to use EMTs to process payments from customers of banks 

that refuse to supply it with Biller Services, the limitations inherent in EMTs constrain 

the GPAY Service, as discussed above.  
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8.18 Because of the structure of Canada’s banking system, GPAY currently has no 

alternatives to Biller Services or EMTs as a payment processing method. 

8.19 Biller Services, including Scotiabank Biller Services, are thus an essential facility 

required by GPAY in its business. 

 

5. Refusal of ScotiaBank to Deal 

 

8.20 In 1998 and 1999, GPAY obtained Biller Services from each of Canada’s five 

major banks, including Scotiabank, as well as Alberta Treasury Branches and Fédération 

des caisses Desjardins du Québec. That is, GPAY was listed as a biller on each bank’s 

online banking website and had a biller suspense account at each bank, including 

Scotiabank. 

 

8.21 Thus, when GPAY began operation as an internet debit payment service in 

December 2002, GPAY had Biller Services with each of the five major banks, including 

Scotiabank. GPAY used these services to operate the GPAY Service as described above. 

 

8.22 However, in December 2003, Canadian Imperial Bank of Commerce (“CIBC”), 

Toronto Dominion Bank (“TD”), and Alberta Treasury Branches stopped providing 

GPAY with Biller Services. They removed GPAY from the list of billers on their online 

banking websites and closed GPAY’s biller suspense accounts. As a result, GPAY began 

relying on EMTs to process payments from CIBC and TD. 

 

9. GPAY had four accounts at Scotiabank until November, 2004, when it began 

opening additional accounts to resolve difficulties Scotiabank had in processing GPAY’s 

increasing volume of EMTs. Ultimately, GPAY had over 100 money manager accounts 

at Scotiabank’s Sherwood Park, Alberta branch. GPAY entered into Financial Services 

Agreements (each an “Agreement”) with Scotiabank on Scotiabank’s standard form in 

respect of these accounts.[Remainder of paragraph deleted.] 
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10. The Applicants have built a substantial business during the six (6) years since the 

Applicants first began procuring banking services from the Respondent. Between June 1, 

2004 and May 31, 2005, in the course of providing the GPAY Services, the Applicants 

deposited approximately $9,929,881.17 into business bank accounts at the Respondent. 

Fees charged by the Applicants to merchants for the processing of such funds constitute 

nearly all of the revenue of the Applicants and now amount to more than $100,000.00 per 

month. 

 

11. The Applicants have never been in default under any of the Agreements. 

Respondent has never alleged any default by the Applicants under any of the 

Agreements. 

 

12.  Respondent delivered a letter to each of the Applicants dated May 11, 2005 (the 

“Termination Letters”), whereby the Respondent stated its intention to cancel its 

services to each of the Applicants under the Agreements and terminate the Agreements 

with each Applicant, effective June 15, 2005.  

 

13. Paragraph 12.2 of each Agreement contains the following clause, where “We” 

refers to the Respondent and “you” refers to the Applicants: 

 

We may cancel any service to you without a reason by giving you thirty days’ 

written notice. 

 

14. The Termination Letters make express reference to Section 12.2 of the Agreement 

and state that ScotiaBank has decided to exercise that clause. ScotiaBank has therefore, in 

its own words, terminated the Agreement with each of the Applicants without cause.  

 

15. Respondent reaffirmed its intent to terminate the Agreements without cause in its 

most recent letter to counsel to the Applicants, dated May 25, 2005. 
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15.1 Scotiabank subsequently terminated the Agreements, in September 2005. As a 

result, Scotiabank is refusing to supply GPAY with both Scotiabank Biller Services and 

EMT Business Deposit Accounts. 

 

  

6. GPAY is unable to obtain adequate supplies of Scotiabank Biller Services 

and EMT Business Deposit Accounts. 

 
15.2 Because of Scotiabank’s refusal to supply Scotiabank biller services to GPAY, 

GPAY is unable to obtain Scotiabank Biller Services at all. 

 

15.3 As set out above, GPAY needs EMT Business Deposit Accounts because it uses 

EMTs as a work-around to process payments for customers of online merchants who 

bank with banks that refuse to provide GPAY with Biller Services. 

 

15.4 There are only two suppliers in Canada of EMT Business Deposit Accounts: 

Scotiabank and Royal Bank. Scotiabank has closed GPAY’s EMT Business Deposit 

Account and Royal Bank has refused to allow GPAY to increase the volume of EMTs it 

processes.  

 

15.5 Consequently, GPAY is unable to obtain adequate supplies of EMT Business 

Deposit Accounts. 

 

7. GPAY is substantially affected in its business 

 

15.6 GPAY is substantially affected in its business by Scotiabank’s refusal to supply 

Scotiabank Biller Services in the following way: 

 

(a) GPAY wants to expand its business to provide online bank card debit 

payment services to major online merchants, such as online retailers and 

airlines. However, the GPAY Service is unattractive to these merchants 
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because GPAY is forced to rely on EMTs to process payments from 

customers who bank with Scotiabank (and other banks that have refused to 

provide Biller Services to GPAY). As set out above, the limitations 

inherent in EMTs make them a poor payment method for major online 

merchants. As a result of Scotiabank’s refusal to supply Scotiabank Biller 

Services, GPAY has been largely unsuccessful in its efforts to attract 

major online merchants as customers. Consequently, GPAY has suffered a 

loss of growth in its business that would have otherwise occurred. 

 

(b) Moreover, as set out below, the Interac Association (of which Scotiabank 

is a member) now offers an online bank card debit payment service, 

Interac Online, that is functionally equivalent to that offered by GPAY. 

Because Scotiabank has made it impossible for GPAY to compete 

effectively with Interac Online, GPAY risks permanent loss of business 

and market share to Interac Online. 

 

(c) Further, the online bank card debit payment market is characterized by 

network effects. Consequently, GPAY’s reduced growth, loss of business 

and market share, and competitive disadvantage relative to Interac Online 

could prevent it from achieving a sufficiently large network and thus 

threaten its viability as a participant in this market.  

 

(d) As a result, Scotiabank’s refusal to deal deprives GPAY of its “first mover 

advantage”, arising from GPAY being the first to market with an online 

bank card debit payment product. 

 

(e) The banking fees associated with EMTs makes them less attractive to 

customers than other payment methods (such as credit cards). This makes 

the GPAY Service less attractive to customers of online merchants, and 

thus, less attractive to online merchants, as compared with Interac Online. 
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GPAY’s forced reliance on EMTs thus reduces GPAY’s ability to expand 

its business. 

 

(f) Because of the limitations inherent in EMTs, GPAY is not able to expand 

its volume of transactions efficiently. GPAY is forced to rely on a short-

term work-around, EMTs, and an array of bank accounts. GPAY needs 

biller services for the GPAY Service to continue to function as a viable 

online debit payment service. 

 

(g) The more banks GPAY can offer bill payments from, the more attractive 

is its service to potential customers. Scotiabank’s refusal to deal makes 

GPAY less attractive to potential customers. 

 

(h) Scotiabank’s refusal to deal undermines GPAY’s business reputation and 

its ability to gain new customers. 

 

(i) In the result, GPAY’s volume of business and profit is significantly lower 

than it would have been but for Scotiabank’s refusal to deal. Between May 

2004 and May 2005, GPAY’s volume of business increased by 341%, 

from $800,500.79 to more than $2.7 million. But for Scotiabank’s refusal 

to deal, GPAY’s rapid growth would have intensified since then.  

 

(j) In the long run, GPAY’s ability to continue in business at all is threatened 

by Scotiabank’s refusal to deal. 

 

15.7 GPAY is substantially affected in its business by Scotiabank’s refusal to supply 

EMT business deposit accounts in the following way:  

 

(e) Scotiabank’s refusal to supply GPAY forces GPAY to rely on just one 

bank, Royal Bank, for all of its EMT deposits.  

 



 18

(f) Royal Bank has refused to increase GPAY’s volume limits. Volume limits 

on EMT deposits will likely constrain GPAY’s ability to continue 

expanding its volume of business.  

 

(g) Reliance on just one bank for EMT deposits increases the risk that the 

GPAY System will cease being a viable online payment system.  

 

8. There is no competition for the supply of Scotiabank Biller Services  

 

15.8 Scotiabank is the only supplier of Scotiabank Biller Services, since, as set out 

above, only Scotiabank can offer Biller Services allowing a biller to receive bill payments 

from Scotiabank customers. There is thus no competition for the supply of Scotiabank 

Biller Services. 

 

9. There is insufficient competition for the supply of EMT Business Deposit 

Accounts 

 

15.9 Only two banks allow EMTs to be deposited into business accounts: Scotiabank 

and Royal Bank. There is thus only limited competition for the supply of deposit 

accounts for EMTs. As stated above, Royal Bank has refused to allow GPAY to increase 

the volume of EMTs it processes. 

 

10. GPAY is willing and able to meet Scotiabank’s usual trade terms 

 

15.10 GPAY is willing and able to meet Scotiabank’s usual trade terms for the provision 

of Scotiabank Biller Services and deposit accounts for EMTs, and was doing so before 

Scotiabank refused to supply these services. 

 

11. Scotiabank Biller Services and deposit accounts for EMTs are in ample 

supply 
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15.11 Scotiabank’s ability to provide Scotiabank Biller Services and EMT Business 

Deposit Accounts is virtually unconstrained.  

 

12. Adverse effect on competition in a market 

 

15.12 Scotiabank’s refusal to supply GPAY with Scotiabank Biller Services and deposit 

accounts for EMTs has had, or is likely to have, adverse effects on competition in a 

market or markets. It significantly reduces competition in the market for online bank card 

debit payment services (also referred to simply as “online debit payments”), as 

particularized below. 

 

(a) Interac Online 

 

16. On or about May 5, 2005, the five (5) principal Canadian banks, being the 

Respondent, The Bank of Montreal, The Royal Bank of Canada, The Canadian Imperial 

Bank of Commerce and The Toronto Dominion Bank (collectively, the “Canadian 

Banks”), announced that they were beginning to supply a service to Canadian consumers 

that would allow them to make debit-card payments via the internet, by enabling transfers 

of money directly out of bank accounts to merchants immediately during the course of an 

online transaction (the “Competing Bank Service” or “Interac Online”). The Competing 

Bank Services are provided through a single portal, Interac Online, which is a service of 

the Interac Association, an association controlled by banks in Canada, including the 

Respondent. Given the single portal through which it is provided, and the legal oligopoly 

of the Interac Association by which it is structured, it is difficult to distinguish between 

providers of Interac Online. Interac Online is a single service offered by members of the 

Interac Association collectively as a single supplier. 

 

17. The Respondent has announced that it expects to offer the Competing Bank 

Service of the Interac Association, beginning in June or July of 2005. Scotiabank began 

offering Interac Online in 2005. 
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[paragraph 18 deleted]  

 

19. The Competing Bank Service is virtually identical to the GPAY Service, from the 

perspective of both the consumer wishing to make payment and the merchant wishing to 

receive payment. Each of these services is used by a consumer entering their debit card 

information and personal identification number into a web site following which moneys 

are transferred immediately from the bank account of the consumer to the credit of the 

merchant. 

 

(b) Online bank card debit payment services market 

 

19.1 The GPAY Service and Interac Online are functionally nearly identical. They 

compete in the same product market, the market for online bank card debit payment 

services. This product market is distinct from other methods of paying for goods and 

services over the Internet, such as credit cards or third-party online wallets. 

 

19.2 Characteristics of online bank card debit payment services include: 

 

(a) They allow customers of online merchants to pay for goods and services 

over the internet directly from their bank accounts, using their bank cards. 

 

(b) Conversely, they allow online merchants to receive payment from 

customer’s bank accounts. 

 

(c) The transaction is a debit transaction as opposed to a credit transaction 

(unless the customer is overdrawing the bank account). The funds are 

removed immediately from the customer’s bank account by the bank. 

 

(d) The money comes directly from the customer’s bank account, rather than 

from a third party online account or “wallet” set up specially to effect 
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online payments, and the customer does not need to have an account with 

a third party payment processor. 

 

(e) The customer effects payment using his or her bank card number and 

online banking password. 

 

(f) Merchants obtain real-time confirmation that payment has been authorized 

by their customer’s bank. 

 

(g) Payments are deposited directly into the merchant’s bank account. 

 

(h) Payments are final and are not subject to chargeback (unlike credit card 

transactions).  

 

(i) The service provider is paid through fees from merchants. Typically these 

fees are a percentage of the value of payments processed for that 

merchant. 

 

19.3 Online bank card debit payments respond to both consumer and merchant needs 

and preferences: 

 

(a) Many Canadians do not have credit cards. These people need a way to 

make payments to online merchants. Online merchants need a way to sell 

goods and services to people who do not have credit cards. 

 

(b) Many Canadians fear entering credit card numbers onto online merchant 

websites. With both Interac Online and the GPAY Service, the customer’s 

bank card number and password are never seen by the merchant’s 

computer system. This reduces the potential for fraud. 
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(c) Many Canadians want the option of paying online for goods and 

merchandise using their bank cards, just as they do in a traditional brick-

and-mortar store. Merchants want to be able to accommodate this desire. 

 

19.4 The differences between the GPAY Service and Interac Online are technical in 

nature: 

 

(a) GPAY Service relies on bill payments, which are a service provided by 

banks to their biller customers. Payments made through GPAY do not go 

through the Interac network. Interac Online payments are processed 

through the Interac network. This difference is not readily apparent to the 

customer or the online merchant.  

 

(b) When using the GPAY Service, the customer enters information onto a 

webpage generated by UseMyBank’s server, and UseMyBank’s server 

uses this information to effect payment as agent for the customer. When 

using Interac Online, the customer is redirected to his or her bank website 

to finalize payment. 

 

(c) Both the GPAY Service and Interac Online rely on computer service 

providers. GPAY’s computer service provider, UseMyBank, conducts 

verification and fraud prevention procedures. In the case of Interac Online, 

verification and fraud prevention are the responsibility of the individual 

banks.  

 

(c) Adverse effect on competition in the online bank card debit payment 

services market 

 

[paragraphs 20-21 deleted] 
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21.1. Scotiabank’s refusal to supply GPAY with Scotiabank Biller Services and EMT 

Business Deposit Accounts is having or is likely to have an adverse effect on competition 

in the market for online bank card debit payment services because: 

 

(a) GPAY’s only competitor is Interac Online. 

 

(b) GPAY charges fees to merchants that are lower than those charged by 

Interac Online. 

 

(c) As set out above, GPAY’s inability to obtain Scotiabank Biller Services 

reduces its ability to expand its business generally, and particularly, to 

major online merchants such as retailers and airlines.  

 

(d) Consequently, Scotiabank’s refusal to supply Scotiabank Biller Services 

and EMT Business Deposit Accounts to GPAY leaves Interac Online as 

the only viable supplier of online bank card debit payment services to 

many online merchants. This eliminates Interac Online’s only competitor 

for many, if not most, potential customers of online bank card debit 

payment service providers. It also reduces or removes constraints on fees 

charged by Interac Online. 

 

21.2. Further, even if other forms of online payments, such as credit cards and third-

party online wallets, are included in the relevant market, Scotiabank’s refusal to supply 

reduces choices of online payment options available both to online merchants and 

consumers, causing an adverse effect on competition.  

 

21.3. In addition, Scotiabank’s refusal to deal is having or is likely to have an adverse 

impact on competition in retail markets. Customers of traditionally brick and mortar 

stores and services are accustomed to many payment options, including cash, credit card, 

Interac (bank card), and, most recently, cards pre-loaded with value (Dexit, gift cards, 

etc). To the extent that Scotiabank’s refusal to deal reduces payment choices for 
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customers of online merchants, it reduces the ability of those online merchants to 

compete with brick and mortar merchants. 

 

[paragraph 22 deleted] 

 

23. Applicants have no interest in preventing the entry of Respondent into the Online 

Debit Payment Market. Rather, this Application is to avoid the exclusion of the 

Applicants from that market upon the entry of the Respondent into it. 

 

[paragraphs 24-26 deleted] 

 

27. Canadian banks, including the Respondent, provide each other with unlimited 

EMT and Internet Banking deposit and transfer rights into each others accounts. The 

Respondent has never ceased providing EMT deposit services or Internet Banking to any 

bank. 

 

[paragraph 28 deleted] 

 

29. Before closing GPAY’s accounts, and without prior notice or consultation with 

the Applicants, the Respondent has unilaterally amended the terms of the Agreements by 

which it provides money manager bank account services to the Applicants. As of a 

certain date in May or June of 2005, the precise date not being known to the Applicants, 

the number of deposits permitted in the bank accounts of the Applicants with the 

Respondent are no longer unlimited and there is no express reference to EMTs, nor is 

there any reference to there being no fee for deposits, as was previously the case under 

the Agreements (collectively, the “Amendments”). In brief, the Amendments provide for 

the exclusion of the Applicants from the EMT Deposit Market. 

 

[paragraph 30 deleted] 
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31. Scotiabank’s intention in refusing to supply GPAY with Scotiabank Biller 

Services and EMT Business Deposit Accounts was to eliminate GPAY as a competitor of 

Interac Online, at least for major online merchants. It is noteworthy that the date of the 

sending of the Termination Letters is coincident with the date on which the Competing 

Bank Service is being offered in Canada.  

 

[Paragraphs 32-54 deleted] 

 

55. Nothing in the Termination Letters or any other correspondence from the 

Respondent indicates that the Respondent would suffer any damage at all by continuing 

to perform under the Agreement it has with each Applicant. In fact, the Respondent 

stands to make material profits from providing a necessary element for the tremendously 

successful GPAY Service. 

 

56.  There is no impediment to the discretion of the Tribunal to grant an injunction to 

the Applicants in the present matter and accept the Application on the merits. 

 
[paragraphs 57-60 deleted] 

 

60.1  The Applicants therefore request the Tribunal to issue an order requiring 

Scotiabank to supply them with: 

 

(a) Scotiabank Biller Services; and 

 

(b) EMT Business Deposit Accounts, 

 

on Scotiabank’s usual trade terms. 

 

[paragraphs 61 – 66 deleted] 

 

DATED at Montreal, Quebec, this 17th day of June 2005. 



 26

AMENDED this  day of March, 2006 
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IN THE MNfTER OF an application by B-Filer Inc., B-Filer Inc. doing business as 
GPAY Guara~teedPayment and Npay Inc. for an order pursuant to section 103. l granting 
leave to makel application under sections 75 and 77 of the Competition Act; 

AND IN THt MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business 
as GPA Y Gu4ranteedPayment and Npay Inc. for an interim order pursuant to section 104 
of the Compe4ition Act. 
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COMPETITION TRIBUNAL 
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June 20, 2005 
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GPA Y GUARANTEEDPA YMENT and NP AY INC. 

THE BANK OF NOVA SCOTIA 

AFFIDAVIT OF RAYMOND F. GRACE 
Affirmed June 15, 2005 

Applicants 

Respondent 

I, RA YMONjD F. GRACE, of the City of Sherwood Park in the Province of Alberta 
AFFIRM AND SAY ij\s FOLLOWS: 

1. I am the Pre*ident of all the Applicants, B-Filer Inc., B-Filer Inc. doing business as 

GPAY GuaranteedPafment and Npay Inc. (collectively, "GPAY"), and as such have knowledge 

of the matters herei~after deposed to, except where such matters are stated to be based on 

information and belie~, and where so stated, I verily believe those matters to be true. 

2. I make this 1ffidavit in support of: (i) an application by the Applicants, GPAY, for an 

order pursuant to sec~ion 103.1 of the Competition Act, R.S.C. 1985, c. C-34, as amended (the 

"Act") granting leave!to the Applicants to make an application pursuant to sections 75 and 77 of 

the Act; (ii) an applic*ion for an interim order pursuant to section 104 of the Act and (iii) an 
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application pursuant tp sections 75 and 77 of the Act all against the Respondent, The Bank of 

Nova Scotia ("Scotia~ank"); 
I 

A. THE PARTIES 

JJ..FILER INt. and NPAYINC. 

3. The Applicatjts, are each corporations incorporated pursuant to the Canada Business 

Corporations Act, Ric. 1985, c. C-44. Each Applicant is registered extra-provincially in the 

Province of Alberta a?d each carries on business in the City of Sherwood Park in the Province of 

Alberta. 

4. The business jof the Applicants consists of providing an internet debit payment service 

that allows Canadian\ consumers to make purchases from participating internet merchants by 

paying directly from their existing bank accounts (the "GPAY Service"). The GPA Y Service is 
' 

provided for the bene(fit of both Canadian consumers who wish to make internet debit payments 

and merchants that w~sh to receive internet debit payments. Individual consumer customers of the 
' Applicants use the GPA Y Service in order to facilitate in payments that they themselves make to 

merchants. The GPAY Service makes use of existing banking services, facilities, resources and 
' 

information technology infrastructure offered by the major Canadian banks. Specifically, the 
' 

GPAY Service reliesi upon two key inputs of the Respondent: (i) the E-mail Money Transfer 

system ("EMT"); a~d (ii) internet banking, including bill payment services (collectively, 
; 

"Internet Banking")~ for part of the payment, clearing and settlement process of the GP A Y 
i 

Service. The supply or EMT and Internet Banking are both necessary inputs for the production by 

the Applicants of the pPA Y Service. 

5. Some of the /GPA Y Services are provided indirectly through its joint venture partner, 

UseMyBank Service~, Inc., a Canadian corporation with its principal place of business in 
i 

Toronto, Ontario ("U~eMyBank"). 

Attached here, to and marked as Exhibit "A" to this my Affidavit are copies of the terms by 
which servi~s are provided to merchant and consumer customer~· of GPAY via 
UseMyBank. · 



EXHIBIT A 

Buyer 
Top of Form 

NPAY - Guaranteed Payment~ 

Terms & conditions of Iha NPAY payment ~ce agreement 

1. NPAY Ina. Ill a federally~ Canadian company. 
2. NPAYiseelientof~Pilymenl(GPAY). 
3. NPAY provides Buyers willl a money refunded or satisfaction guarantee an goods PIJ'Chaeed C1ll9T the Internet. 
4. Customers who hlMI NPAt registwed as a "Bill Payee" can buy from anyone. 
5. If the Vendor ret\Jses to deli! with NPAY Wll will raMd yoi.:r payment 
6. FUl1d8 lll'G lleld fOr 5 days ~ng thtl merchandiM time to arrive. 
7. The Buyer has the nst4 to (eject the merchandlle. 
B. The OOJS II on the 11t1Y8f tc advise NPAY lhBt the merchandise has been rejecled and retumecl to the Vendor wilhin 6 clays. 
s. In the eba9nca of an &uthehtioated COITllfllXlicalion from the 8uyer r1ljecti'lg Ille ma!Chandille, the funds ere paid to the Vendor on the morning of the 6th day. 
10. Pleaee note payments am always received on a Monday to Friday and always dilbufsed on a Monday to Friday. Wl8l1 there ia a bank holiday, the fulds are disbursed an the 

next banking day, ! 
11. 
12. 
13. 

funds are held fer llll ~al 5 cl8ya until the Vendor confirms that the merchandise has been rlllumed in good oondilioo. 
Reatocking fees, ~ment of llhipping C08ls, and payment for damaged good8 Ill b111W8en Iha Vendor and lhe Buyer. 
Once 111t agreement has~ reached onrelumedgooda, lhe Buyer and lheVendoradvlse NPAY. The Buyar11181<eS a second payment for the NPAYflles and any 
oompensation amount ~ '41«1· n. aigiPal payment ;, aadiled lo lhlt Buyet's bank accourt. 
NPAY does not 'MllTart ~ l'llfll'ChandlS. 14. 

15. 
11'i. 
17. 

NPAY Gtiarantees that lluYer wll get their mooay back W they notify NPAY that thefe Isa problem within s days Qf paying. 
NPAY ~that lh8 Vendor recllivea payment Of their mercl'landlse badl. 
Oi9pules that camot be ~ 8111 referred to the Alberla ~ as pinuanl to ttMI tawa af the prOYktce af Alberta Canada. Their deci$lon is binding on bOlh perties. 
The coat af the Ad]udic81ioh oomea out of the f\.nclS held by NPAY. 

18. By ..,ang, you also agrije to the terms and condition of use for l.19eMyBenk. The ITIO$t recant versiOr1 of lh8l!e Terms can be fOund 81 bttp·//www.usenwban!q:omll110al i!$p. 

Bottom of Form 

Sellers and Affiliates 
Top of Form 

NPAY !nc. -AdM9kln ofGuar!Jn!l!ed Pavment IGPAYl Inc 

Terms & conditions of the NPAY payment~ agr---.t 

1. NPAV Inc. is 11 federally inbotpoialed Canadian company. 
2. NPAY isa cllllllt ot ~Payment (GPAY). 
3. The NPAV payment aervlde aWowa indlvldua!s and eotporations to eend and~ Cll&h p;ly!Ml'lls. 
4. The NPAY fee 19 deWcied from the funds paid. 
5. The Cll!dilOr end the Pa~ determine Whid'I party pays the NPAY fee. 
s. Th& Cuatorner10 is used IC idanlify lhll P>)'lll' and 111e pll')'ll&. 
7. The CustomerlO Is ull8d 8s the NPAY account IU!lber 

9. CuttomGrs activate their ID by making a $1.00 peyment IO NPAY. 
B. A CualomerlD can be =8 c:orpon1ll.& aeditot. 

10. By making the paymenl~ Cuslorner ratifies the oonlracl and accepls the terms and condilions Of the NPAY payment Service Agraemoot, as Slated herein 
11. CUllOmer9 wilh Customer!O's <:m1 send a'KI receiva funds frorl1 anyona. 
12. Payments are made to AY using lnlllme~ Telaphone banldng, lllATMaandby Instant Pay. 
13. Cuslomers use the ~ m.nlber from their $1.00 activation P1¥J11111t as a tokan to authenticate QDITl!!Ulication. This receipt number is krl<M'l'l IO the payae, the barj( and 

NPAY. i 
14. NA NPAY ll'8n9aCllons ~ governed by the Laws ot Alberta Canada. 
1 S. All <hpul1111 are nil8rred tO the Alberta Arbllrator for resolution. 
16. The Arbiltalot's deCltion ft final on all dillpu!es. 
17. The standald fee per !tanMiction can be b.n:I by c!iCldng !l@!i. 
18. By llgl'99Wig, yo11 also agrjie to the tenns and condit!an of use fOr UMMyBarlc. The most recent vet9ion of~ Term• can be fOund at ~_ysemybank.comflega!.esp. 

Bottom of Fonn 

This is the Exhibit "..A_ " referred to 
in the affidavit of 
Raymond F Grace 

rr:i~ 

Sworn Before me this~ day of 
JUNE, 2005. 

/jj~7/;/~~:~-» 

Elizabeth Meddings 
Barrister & Solicitor 



Legal 

1. 

2. 

3. 

'I. 

5. 

6. 

7. 

e. 

9. 

10. 

11. 

12. 

13. 

14. 

Terms and Conditions of Use 

Acceptan~ of i.rrns 
Your use of U'8Myllank is !itlbject to lhe lollawing Terms Md Conditions ct U'8. UseMyemk reserve& Iha ril11t to update 800 change, from time to time, these Temm frld a~ 
documents referenced. The most recent Ylllllkln rl these Terms can be found at http://Www.UseMyBank.com/1egal.asp. 
Transaction providel'S J 

You understand that the TrJ..-ion Provider may not have consenl&d IO andlof endor8&d, and/Or may not have knowledge of ii• inclusion as a desi!TiBled Traisactloo Provider, 
and/or accesabyyoutoilll (je;i; ic:e, lll<lthatin lheoontextof UseMyBank aaanacllng agent on your behalf, and not on lhebtihalf of anfTransaction Provider.You 
understand that UseMyBank a link to !he Transaction Provider for 'fOOI corwenience, tu that 0) if you activate such a link you wm be using UseMyBaril to access the 
Transaction Providers web , and (hl you ere responaible for bill payment& or email money transfer made by you IJSing this service. 
Description of Uff i 
UseMyl!ank is e S&Nice ~eotalel accoult iriormation and bil payment or email money lrll'lsler frOm your prefemld online Trenaaction Prolllder. The providers and sourc:ea of 
your onlne eccounts ar& to in these Terms as 'T11111secti0n Providers". The acaxnl lttorrnation thsl Is c:olecled from 111"9 "transaction PtovlOers ls uaed on JIOlX behalf 
(ie. account information, Bil , etc). In order to aa:esa the ~t inbmallon from theee Tranaac;tion Providers, U'8Myllank will request your rine login lnfonnalion. "I.~ 
Information" I• yru user ID, assword, Personal lrlormation Number (PIN), and other Wonnation that proyidaS ooine access to the llppTOpriate account information and billing 
facllifles. Tile 1ermll "Login ~on" and "Account Information" are collectiwly referred IO in these Tenna as "Buyer Information.' Pl- note account access from these 
Transaction provtcJars wil be used to process bill payment or email money transfer transactiom from the selected aCCOU1t and at no time will the BCCOlll1t infOn'natlOn of login 
lnfoonatiDn be logged, and cannot be U88d in the 1'¥:lltatlon of any transectlons. UaeMyBank IS simply a fal:illtelot, al rules anu regulal1on goYlllning the trlln8femng ct funds 
Is provided by ~(NPAY which la the corporation that has Biler account With the Transaclian Providers). Transaction Providers may prohibit the dlsciotl.nl rl Login 
Information or deny liability the ueer if Login lnfOrmalion Is d5closed. It is ltwi ._.. recponclbll/ly to review ll"1lr agr-nts wilh the Transaction Providers to determJne whelhef 
di9Closlle i8 permitted, - consequences of such discloMe are and what liebifity wil ba In connection with SUCh diSdosure. 

I. Forfuods trs , the s.ller and Miliale Teml8 and ConctttiDnS can be folm by<:foclQng ll!!l!! 
ii. For funds tr , lhe Buyer Terms and Condilions can be found by clldcing Wl!. 

Your slllhortzallon ct MfVlcas 
Online acc<lUnla sc:ce.& ia ded by you from the Tl'W'lsaction Providers. By providing Login lrlonnlllion, yo1.1 aulhori2'.8 IJseMyBank and itS facilitation ssvioe to act aa your 
agent to acce&e, !11trieve Accouot ll'lormation, and make biA payments or email money lranstw from the web sttas of your Transacllan Provider !ltte on yo<r behsJ. You hlnby 
IJ'8nl UseM}lllank and ita radtiation senrica a ~rnited power of attornay, and ~ ltlWby appoint UseM)Sanlc and ltS ldtalion setvtcs as you: rroe and laWful llllcme)l-ft.facl and 
agent, with ~ power Of su!Mhitution and reeubidilliion, for ~ and In ~ name, place and stead, In llnY and all capac:Wes, to llCC8S6 TransacltOn Provider sites, retrlewl 
infDrmation, and usa yOU'~BllDn, all as desc:rtled above, with the ful power and authority lo do and perfam eech and every act end thing requisite amt necessary lo be done 
In connecllan with such · , as fuly lo aft lnteru and pwilose8 as you might or coUd do in person. YOU ACKNOWLEDGE AHO AGREE THAT WHEN USEM\11ANK AND 
ITS FACILITATION SERVIC_ ACCESSES ANO RETRIEVES INFORMATION FROM THE TRANSACTION PROVIDER, USEMYBANKANO ITS FACILITATION SERVICE ARE 
ACTING AS YOUR AGENT, D NOT TltE AGENT OR ON BeHALF Of SUCH TRANSACTION PROVIDER. You agree that the Trel'lSllClion Provtdl!rs will be antltled to rely on 
the foregoing authorizelion. '9-lCY and power of attomey IP"an10d by you to Ue~ You alall aulhOrizB U&eMy9ank and its raspec11ve authorized agents and asaigneo's lo 
receive your lrlOrmatlon, lo '10vld8 lhlll 1"'°'1'1M111on to if& facllilation lll!rviCe in accordanat With Iha ferm9 Of lhe UsaM)Sank Priyacy Pclic:y Statement. UseMySank is not 
responotbltl for Bl'ff fees thailin anoclaled with the facilltation of thia servtcea aa ii relaleS lo Bil Payment or email money transler ~the Transaction Provider and/or third 
p..-. ; 
Privacy ; 
Certain Information. ~by law, will be requested through YQUr T..-ction Provider. This information is solely used In lhe Facilitation 8arvice of Use~ All other 
information Is subject to ~privacy policy statement (hllp;//www.UseMyBank.comlPrlvacyBotSaclurity.asp). UsaMyBank may contact you Vic your email addr- regarding 
yoll' atCDlml status, pnwkleilnlormation to you about enhallcements of our S8fV!cas, and respond to your question& or comrnenta about your~ or other Items. 
lllethoctol~~ 
To the Ulest extent perm by appllcQbla law and usage, thi& Agreamanl and any other aGreemenla, nolio&I or Olher eommunicatlOTlll regllltlng )'Oll" membership and/or your 
use of tile Use.U)IBank , may be provicled to you electl'crricaly and you BQra& to receive Commtl'UcllllOnl In an etactroniC l'tlrm. E1aclnric ComnuUcatione may be posted 
on the pagea wtttin the Usa~k webSite and/or dalvenid lo your ernail address. You will print a copy of any CommunicatiOnS and ..UO ii fat your reairds. Al Cornmunicatlans 
in either elacllonlc or peper fuimat will be COT1lidered to be in "writing," and to have beer> received no taler than five (5) buainess dayt def posting or diasemination, ~ or not 
you Mw recalwd or retrie~ Ille Communication. UseU)IBank resenies the right bul llSSUlles no obligation to provkla CommLnlcalions in paper format. In Ontario, pl-refer to 
the ElectrDrlk:s C-kt. Yoos consent to receive Comm.micatk>nl eleclronlcaly is vald i.ntil you mvoke your conMnt by notil'ying UseM)'Benk of your dldsion to dO so, by 
sending an ~all massage ij> support@UaeM)IBank.com. ff you revoke yoll' =-- io raoelva Comrlkll1icatfons elecironicaly, lJsaMjlBank mar lllmllnste )'OC.f' ndlf lo usa Ille 
UseM)'Bank Se!vice. · 
~ 
You agree not to use unsotldlted emall, usanat, tneSllllge board postings, or similar methods of mass messaging (epam) to galher referral bonuaes. The U98 of 9PlllTl to promota the 
UsaMyBank SeMca hall ~ negative c:onsequancea. UseAfyBank win Immediately and permanantly termll'lale ht account or er1f member who has used uneollelted email to gain 
referrals. In addition, you m4' ba sul:Jjecl to Cenadlan provincial and fetleral penaltiea encl US slllle and federal plWlalties and other legal ooneequenc;e, 1.-.c1er applicable 111w If you 

~.=::·iOJr ~Polley is Intended to prote<>I Oii' members, the Internet, 11M U'6My8ank. 

UseM)lllank'a faCllitatlOl'l do not a9SU!l"i8 rasponslbiity for malflnctionS in communication& faciitios that m8'f affect the acancy or timeliness of trllflt8CllOnS or information 
you send or thet II provided you via onlne access to the site. UseMyBank's service Is alSO not responsibla for any loaaaa or delaya in tnwlsmlsslon or lnslruction& arblng out of 
the usa of any ltllalnel · provider~ connecllon lo lhe lr*emet or caused by any third party sortwara or systems. In the tlYenl that a cout llhoUd hold !hat the 
iimitalions of riabiities or • avi;lable aa satf<wth in "'-Terms, or ""'I poTlions thereof, life unenforcaatJte for any reaaon, or that any ofyoll' remadlB9 in COl'IMC:lionwith 
the onllne """"" f8ll their · I purpose, you •"l"""•ly agrea lhat uniter no ~ WiH U&eMyBanll - Us fa<:i- service have any •211:1ility to you or any party 
Claimi'lg by, tl'rough or you fOr any caJSe wh-. and regerdll8S d the form d ac11on, whelhar in contract or in tort. lnclUC!inQ neglgenca or strict liability, In the 
aggregele, Bxceed $5,000 ( an.). Because some ju!ls<lletiona do not lll!DW Iha exclusion or !lrnllation or lllbi!ity 1or consequenllal or incidental da"-, in such cues liability 
is limited to the extent perm by taw. 
Exchange Run · 
Beat affor1• are made to ob in Iha moat accuntte and timely ElllChange r-1i'Otn Bank of Canadt. Use.UyBank does not~ the accuracy, timelinelS, relisbillty 0t 
complelenllss or Iii• serv· frcrn Bank of can~. As• uaer, yai ackr-iedge and agree thal any reli2IC8 on or U911 by you of the llXChange raes ahall be entinlly 111. your own 
risk. In no -.t shel Usa nor any ct Its bll payment or ernall money lnrisl'er pravlCler9 be liable for any dirllcl, indrect, con~ential or exemplary damages Wising from 
the use or the perfonnence the exchange rates provided by Bank of CllO!!da. 
Specific: dl9clalmer of 
YOU EXPRESSLY AGREE T USE OF ONLINE ACCESS IS AT YOUR SOlE RISK NONE OF USEMYBANK'S, THIRD PARTIES, TRANSACTION PROVIDERS, OR THEIR 
RESPECTIVE LICENSOR AFFILIATES, EMPLOYEES, DISTRIBUTORS OR AGENTS Will HAVE ANY LIABILITY FOR Affi DIRECT, INCIDENTAL, CONSEQUEtmAL, 
INDIRECT, SPECIAL OR 111 t ER DAMAGES SUFFERED BY YOU OR~ OTl£R PARTY (REGARDLESS OF Y\IHETHER OR NOT SUCH PARTIES HAVE BEEN ADVISED 
OF THE POSSIBILITY OF SUCH DAMAGES) RESULTING FROM: (I) TltE USE OR THE l>IABILITY TO USE THE SERVICE; (II) THE COST OF OBTAINING SUBSTITUTE 
GOODS OR SERVICES RELATING IN AflY MANNER TO YOUR USE OR NON-USE OF THE SERVICE; (Ill) UNAUTHORIZEO ACCESS TO OR Al TERATION Of YOUR 
TRANSMISSIONS OR DATji\: (IV) STATEMENTS OR CONDUCT OF ANYONE ON THE SERVICE; OR (V) Aff'f OTHER MATTER RELATING IN Atff MANNER TO THE 
SERVICE. 
Terml""llon 
Either you or UseMyf!ank ~terminate your use al this service at any time without prior nottce. You can cancel your trenaaction at any tme during the use Of this serVIC8 at any 
Hme and have your lnrormllljion -ed from our AIOOl'ds. The Ue&Mjlllank Terms or Service l'tiitll apply to your ._Of your onfJne account and tnonsection providers, provides that 
UseMyB&nk eJCpl'8Ssty reeelves the fight to immediately modify, suspend or lenninate your lransaetlOn and refuse c:urrert or future use of any UaeMyllank service, inclucfWlQ online 
tranSaction processing. lf~Myllsnk in i1$ SOie discration believes you or someone using your onflne access has: Ol violated or tried to violate the rights of others; or (i) ected 
inconslstelltly with the spirit letter cl the UseMyllank's Termc. 
tnvalklty of apeclllc ta 
If any provision of Olese Te?ns or any document Incorporated by reference is found by a court cl compe!&nt .,risdk:lion to be inval'ld, the parties neverthel8S$ agree that the court 
should endeaVor to give ~to the pertiati' Intentions as reflecled in the provision, and the olher provi&ionS of the such documenls remain in fUll force and elleel. 
N,Jeofuq : 
You agree and accept ttiat ~ymants that require age 'lerillcat1on haw been completed W1d ecc:epted. UseM)l!lanll servtces resttietlons BTe not Mmneo:t. AH U58 ls governed by th& 
Transaction ProvlderS and third Party $UJ>Pliers. 
Legal matters , 
The U•eMyeank Terms wh1ch apply to all use of the online access llvau!tl the tninsaction prolli<l!n, provides that both you and UsaMy6anl< agree tllat any dspute or coniro-sy 
11<ising ou1 of or relating to .\ny Interpretation. oonatnJ<:Uon, pel'for-.ca or breac:h ot l'lese Terms. Shan be settled by arbitration lo be hakl In Toronto. Ontario, before a single 
arbitr91Dr llnd in acconlana\ with the CornmerciSI Arbltra!On Rules then In effect antVor pu~uartl to tile statues of Onlarlo, and In perlicular, lhe AtbllrationG Act Each party 



15. 

16. 

17. 

18. 

imwocably and uncondit~ consents to the jurisdiction of any such proceeding and walW$ any objection !hat It may have to personal jurisdiction or the laying of venue of any 
such proceeding. The pertie\i Yfilf c::ooperats wi1h aech other In causing Iha arbilrlltion to be hekl in Bii efllcient and expeditious a menner as practicable. If the parties ~ unable to 
appoint a rnuluelly ~ arbilralor within thir1y (30) days alter a pa'ty giws IOTilten notice to the oltW 19QUffling 1'8SO!utillr'I of a dlspule, the a Ottario COUit shall appdnt the 
8lbitratDr In accordance ~such Commercial AlbilnJtlon rues and/or the Arb!trGfiOna. The arbitrator may graot any and all relief pennHted by the Arbitration Ad.. The decision of 
the arbitrata" llhall be final, live and binding on Iha parties to the arbitration. Judgment may be entered on the arbitrator's decision in any court having jurisdiction. Nothing 
herein shall pravert the pe . es fi'om settlinO any dispule by mutual agreement at any time. 
lndemnlllea ; 
EXCEPT WITH RESPECT to CLAIMS, COSTS. AND LIABILmES ARISING PRINCIPAl.l y BY REASON OF USEMYBANKS' NEGLIGENCE, YOU WILL INOEMNll"Y 
USEMYBANK AGAINST AJff Cl.AIM, COST AND LIABILITY INCURRED BY YOU IN CONNECTION WITH USEMYBANK PROVIDING ITS FACILITATION SERVICE. IN 
ADDITION, YOU AGREE T(l REI.EASE USEMYBANK FROM ANY CLAIM, COST, AND/OR LIABILITY INCURRED BY YOU IN CONNECTION WITH THE USEMYBANI< 
SERVICE. EXCEPT FOR THOSE ARISING PRtNCIPALL Y BY REASON OF USEMYBANKS' NEGLIGENCE. 
Language • 
M IS agreed lhlll lhis Agreertjent and all related documents, inclucfng noticas, be chwn up in the English l8ngUage only. 
Code of l'nlcllc!t · 
U99MyBank endorse& the Canadian Code of Practic& for Consumef Debit Card Sarvicaa and is committed to maintaining and/or exoeeding the level of aJStomer protection for all 
its c:lienlS. Nole: this i• a vol!Jnfal'Y code. 
Notlell9 

.. 
The folowing ~ agreement details Ille usera responsi)iitie& and obligatioria along with l/seMj!BanklNPAY with lls facilitation Of online bil p~ts or emaN money 
transfer from ~a Of these T~ Providers 8l1Q by ueing thia ~ YoU llQr8ll to be bolRI by aane. 
A OOf1'I of this \9-eement wll not be mailed to the UHi'. Pl911ee print or ,....,., IN• agrM!1l$nl by ..s;rq the "Prinl" or "Fila!Sav_. oplicna the appropriate lnlemet 
brows«. 

Apri126.2000 



- 1 -

File No.: CT 2005-006 
Registry Document No.: 

COMPETITION TRIBUNAL 

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; 

IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing 
business as GP A Y GuaranteedPayment and Npay Inc. for an order pursuant to 
section 103.l granting leave to make application under sections 75 and 77 of the 
Competition Act; 

AND IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing 
business as GP A Y GuaranteedPayment and Npay Inc. for an interim order 
pursuant to section 104 of the Competition Act. 

ijETWEEN: 

COMPETITION TRIBUNAL 
TRIBUNAL DE LA CONCURRENCE 

FILED I PRODUIT 

Sept.6,2005 
CT- 2005-006 

Chantal Fortin for I pour 
REGISTRAR I REGISTRAIRE 

B-FILER INC., B-FILER INC. doing business as 
GPAY GUARANTEEDPAYMENT and NPAY INC. 

THE BANK OF NOV A SCOTIA 

OTTAWA, ONT I # 0014a 

SECOND AFFIDAVIT OF RAYMOND F. GRACE 
Affirmed September 1, 2005 

Applicants 

Respondent 

I, RAYMOND F. GRACE, of the City of Sherwood Park in the Province of 

Alberta AFFIRM AND SAY AS FOLLOWS: 

1. I ("Grace") am the President of all the Applicants, B-Filer Inc., B-Filer Inc. doing 

business as GPA Y GuaranteedPayment and Npay Inc. (collectively, "GPA Y"), and as 

such have knowledge of the matters hereinafter deposed to, except where such matters 
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the only entities permitted to participate in this hugely profitable and narrow market 

sector. 

202. The Applicants submit that even if Interac Online were not launched, the 

termination by the Respondent of services to the Applicants alone would constitute a 

breach of the Act. That termination alone, in light of the reasons therefore provided in the 

Response, reveal that it was wholly unjustified, as discussed above. 

203. Rosatelli suggests that all of the Applicant's problems would be solved if they just 

applied to join lnterac. 

204. The Applicants joining Interac is not an option. 

205. At the present time, Interac only offers connection services by way of POS and 

ATM's. Efforts have been underway to work through a third party, CU Connection, to 

have an indirect connection through an existing member of Interac to use Interac Online. 

206. At this time the Applicants have been told that this option is not available. Until 

Interac provides a service that the Applicants can actually use, joining· Interac does not 

make business sense for the Applicants. Contrary to Rosatelli' s allegations, joining 

Interac is not an option. 

207. The termination of the Applicants by the Respondent, on the one hand, and the 

nearly simultaneous launch of Interac Online removes any doubt as to the true intent of 

Scotiabank. The true intent of Scotiabank is to extinguish the Applicants as competitors 

in the online debit payment services market and introduce their own Interac Online 

service as a substitute. 

(b) Bill Payee 

208. The Applicants were, indeed, listed as a "bill payee" with each of the TD, CIBC, 

Alberta Treasury Branch, Bank of Montreal and Royal Bank customers. In or about late 

2003, TD, CIBC and A TB unilaterally cancelled the Applicants as a "bill payee" for their 

respective customers. The Applicants' business was just starting to expand and they had 

very little money to fund a lawsuit to challenge the de-listing by these 3 banks. 
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209. If Scotiabank is permitted to terminate the Applicants as a Bill Payee for 

Scotiabank customers, there will only be the Royal Bank and Bank of 

Montreal left which permit their customers to list the Applicants as a Bill 

Payee. This will have a devastating effect on the Applicants' business, again 

causing irreparable harm. 

210. The Applicants are victims of a domino effect among the few Canadian banks. 

A few years ago, TD, CIBC and A TB removed the Applicants, now Scotiabank wants to 

do the same thing. Scotiabank is arguing that the Applicants can still keep operating with 

Royal Bank and Bank of Montreal. 

211. The Applicants do not have to be down to the last bank before there is a 

finding of illegality and irreparable harm. 

212. One of the Applicants maintains a business bank account with each of the five 

(5) banks listed above (not ATB). Only the Respondent bank has permitted each of the 

Applicants to open bank accounts. This has permitted the Applicants to treble their 

volume of business. All of the other four ( 4) banks treat the 3 Applicants as a single 

business. 

(b) EMTs 

213. On the subject of EMTs, the Royal Bank of Canada is the only bank, other 

than the Respondent bank, which permits EMT' s to be deposited into a business savings 

account without a charge for each deposit. 

214. However, because the Royal Bank will only allow the Applicants to 

collectively open only one business account, the other two (2) Applicants are 

not able to process such EMT' s through any other business account except at 

the Scotiabank. Thus, the Applicants can only process $300,000.00 per month 

and $3 .6 million per year at the Royal Bank but can process $15 million per 

year at the Scotiabank as a small business customer. 



COMPETITION TRIBUNAL 

File No.: CT-2005-006 
Registry Document No.: 

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; 

IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business as 
GPAY GuaranteedPayment and Npay Inc. for an order pursuant to section 103.1 granting 
leave to make application under sections 75 and 77 of the Competition Act; 

AND IN THE MATTER OF an application by B-Filer Inc., B-Filer Inc. doing business 
as GPA Y GuaranteedPayment and Npay Inc. for an interim order pursuant to section 104 
of the Competition Act. 

BETWEEN: 

COMPETITION TRIBUNAL 
TRIBUNAL DE LA CONCURRENCE 

FILJW I PRODlJIT 

CT 2005-006 
June 20, 2005 

Chantal Fortin for I pour 
REGISTRAR I REGISTRAIRE 

OTTAWA, ONT. # 0006 

B-FILER INC., B-FILER INC. doing business as 
GPAY GUARANTEEDPAYMENT and NPAY INC. 

THE BANK OF NOV A SCOTIA 

Applicants 

Respondent 

NOTICE OF APPLICATION PURSUANT TO SECTIONS 75 AND 77 OF THE 
COMPETITION ACT 

TAKE NOTICE THAT: 

1. The Applicants, B-Filer Inc., B-Filer Inc. doing business as GPA Y GuaranteedPayment 

and Npay Inc (collectively, "GPAY"), will make an application to the Competition Tribunal (the 

"Tribunal") pursuant to sections 74 and 77 of the Competition Act, R.S.C. 1985, c. C-34, as 

amended (the "Act") for: 

(a) an order under subsection 75(1) of the Act directing the Respondent, The 

Bank of Nova Scotia (hereinafter referred to as "ScotiaBank"), to accept the 

Applicants as customers and to provide bank account services to them on 

usual trade terms; and 
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(b) an order under subsection 77(2) of the Act prohibiting ScotiaBank from 

engaging in exclusive dealing whereby it is withholding its services to the 

Applicants thereby making banks the only participants in the internet debit 

payments market in Canada. 

AND TAKE NOTICE THAT: 

2. The person against whom the orders are sought is the Respondent, ScotiaBank. The 

address of ScotiaBank is: 

Scotia Plaza 

44 King Street West 

Toronto, Ontario 

M5H lHl 

3. GPAY will rely on the Statement of Grounds and Material Facts attached hereto and on 

the Affidavit of Raymond F. Grace duly sworn before a lawyer of the Province of Alberta on June 

15, 2005. 

4. If leave is granted, GPA Y will seek an interim order from the Competition Tribunal for the 

relief sought in this Application and directions from the Tribunal for an expedited hearing of this 

Application. 

5. The Applicant requests that this application proceed in English. 

6. The Applicant requests that documents be filed in electronic form. 
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DATED at Montreal, Quebec this 17th day of June, 2005. 

TO: 

AND TO: 

AND TO: 

The Registrar 
Competition Tribunal 
The Thomas D' Arey McGee Building 
90 Sparks Street, Suite 600 
Ottawa, Ontario KIP 5B4 
Tel: 613-957-7851 
Fax: 613-952-1123 

Sheridan Scott 
Commissioner of Competition 
50 Victoria Street 
Gatineau, Quebec KIA OC9 
KIA OC9 
Tel: 819-997-3301 
Fax: 819-997-0324 

The Bank of Nova Scotia 

Adam N. Atlas 
Adam Atlas Attorneys at Law 

2000 Mansfield Street, Suite 1400 
Montreal, Quebec H3A 3A2 

Tel: 514-842-0886 
Fax: 514-842-9371 

E-mail: atlas@adamatlas.com 
Barreau du Quebec No.: 201211-1 

Counsel for the Applicants 

c/o Deborah M. Alexander, Executive Vice-President, General Counsel and 
Secretary 
Scotia Plaza 
44 King Street West 
Toronto, Ontario 
M5H lHl 
Tel: 416-866-6161 
Fax: 416-866-3750 
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I. STATEMENT OF GROUNDS AND MATERIAL FACTS 

A. THE PARTIES 

B-FILER INC. B-FILER doing business as GPAY GUARANTEEDPAYMENT and 
NPAYINC. 

1. The Applicants, are each corporations incorporated pursuant to the Canada Business 

Corporations Act, R.S.C. 1985, c. C-44. Each Applicant is registered extra-provincially in the 

Province of Alberta and each carries on business in the City of Sherwood Park in the Province of 

Alberta. 

2. The business of the Applicants consists of providing an internet debit payment service 

that allows Canadian consumers to make purchases from participating internet merchants by 

paying directly from their existing bank accounts (the "GPA Y Service"). The GPA Y Service is 

provided for the benefit of both Canadian consumers who wish to make internet debit payments 

and merchants that wish to receive internet debit payments. Individual consumer customers of the 

Applicants use the GP A Y Service in order to facilitate in payments that they themselves make to 

merchants. The GP A Y Service makes use of existing banking services, facilities, resources and 

information technology infrastructure offered by the major Canadian banks. Specifically, the 

GPAY Service relies upon two key inputs of the Respondent: (i) the E-mail Money Transfer 

system ("EMT"); and (ii) internet banking, including bill payment services (collectively, 

"Internet Banking"), for part of the payment, clearing and settlement process of the GPA Y 

Service. The supply of EMT and Internet Banking are both necessary inputs for the production by 

the Applicants of the GP A Y Service. 

3. Some of the GPA Y Services are provided indirectly through its joint venture partner, 

UseMyBank Services, Inc., a Canadian corporation with its principal place of business in 

Toronto, Ontario ("UseMyBank"). 

4. GPA Y Services are the principal business of the Applicants. GP A Y Services generate 

substantially all of the revenue of the Applicants. 

5. GPA Y Services are distinct from all other electronic payment services available in 

Canada because they enable the merchant to receive confirmation within seconds of the 
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availability of customer funds and of the settlement of those funds to the merchant. None of 

check payment, credit card payment or any other payment service in Canada offers this unique 

advantage for Canadian consumers wishing to make immediate payments to merchants. 

SCOTIABANK 

6. The Respondent, ScotiaBank, is a bank incorporated pursuant to the Bank Act, 1991 c. C-

46 and carries on business throughout Canada. 

7. The Respondent also carries on business under the name "Scotiabank". 

8. The Respondent is the largest bank in Canada. 

B. REFUSAL TO DEAL AND MARKET EXCLUSIVE DEALING BY SCOTIABANK 

Refusal of ScotiaBank to Deal 

9. Between August 6, 1999 and April 15, 2004, the Applicants entered into a total of 

approximately one hundred (100) standard-form Financial Services Agreements with the 

Respondent (each an "Agreement"). During the six (6) subsequent years, the relationship of the 

Applicants to the Respondent has grown to a point where the Applicants currently hold 

approximately five (5) current bank accounts and one hundred (100) money manger bank 

accounts operating at the branch of the Respondent situated in the City of Sherwood Park in the 

Province of Alberta. 

10. The Applicants have built a substantial business during the six (6) years since the 

Applicants first began procuring banking services from the Respondent. Between June 1, 2004 

and May 31, 2005, in the course of providing the GPAY Services, the Applicants deposited 

approximately $9,929,881.17 in business bank accounts at Respondent. Fees charged by the 

Applicants to merchants for the processing of such funds constitute nearly all of the revenue of 

the Applicants and now amount to more than $100,000.00 per month. 

11. The Applicants have never been in default under any of the Agreements. Respondent has 

never alleged any default by the Applicants under any of the Agreements. 



- 6 -

12. Respondent delivered a letter to each of the Applicants dated May 11, 2005 (the 

"Termination Letters"), whereby the Respondent stated its intention to cancel its services to 

each of the Applicants under the Agreements and terminate the Agreements with each Applicant, 

effective June 15, 2005. 

13. Paragraph 12.2 of each Agreement contains the following clause, where "We" refers to 

the Respondent and "you" refers to the Applicants: 

We may cancel any service to you without a reason by giving you thirty days' written notice. 

14. The Termination Letters make express reference to Section 12.2 of the Agreement and 

state that ScotiaBank has decided to exercise that clause. ScotiaBank has therefore, in its own 

words, terminated the Agreement with each of the Applicants without cause. 

15. Respondent reaffirmed its intent to terminate the Agreements without cause in its most 

recent letter to counsel to the Applicants, dated May 25, 2005. 

Exclusive Dealing by ScotiaBank 

16. On or about May 5, 2005, the five (5) principal Canadian banks, being the Respondent, 

The Bank of Montreal, The Royal Bank of Canada, The Canadian Imperial Bank of Commerce 

and The Toronto Dominion Bank (collectively, the "Canadian Banks"), announced that they 

were beginning to supply a service to Canadian consumers that would allow them to make debit­

card payments via the internet, by enabling transfers of money directly out of bank accounts to 

merchants immediately during the course of an online transaction (the "Competing Bank 

Service"). The Competing Bank Services are provided through a single portal, Interac Online, 

which is a service of the Interac Association, an association controlled by banks in Canada, 

including the Respondent. Given the single portal through which it is provided, and the legal 

oligopoly of the Interac Association by which it is structured, it is difficult to distinguish between 

providers of Interac Online. Interac Online is a single service offered my members of the Interac 

Association collectively as a single supplier. 
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17. The Respondent has announced that it expects to offer the Competing Bank Service of 

the Interac Association, beginning in June or July of 2005. 

18. As of the date hereof, The Royal Bank of Canada is the only entity through which the 

Intereac Association is now offering the Competing Bank Service and it is doing so for only one 

merchant, DVDSoon.com as a pilot project for the service. 

19. The Competing Bank Service is virtually identical to the GPA Y Service, from the 

perspective of both the consumer wishing to make payment and the merchant wishing to receive 

payment. Each of these services is used by a consumer entering their debit card information and 

personal identification number into a web site following which moneys are transferred 

immediately from the bank account of the consumer to the credit of the merchant. 

20. In order for the Respondent to supply the Competing Bank Service, it must provide real 

time certifiable internet debit payment to other banks. The Competing Bank Service therefore 

depends on the input of this service of the Respondent. Similarly, the GPA Y Service also depends 

on the input of the very same service from which it is to be excluded by the Respondent. 

21. As of the date hereof, there are only two providers to in the market for the supply to 

consumers and merchants of real time internet debit payment services (the "Online Debit 

Payment Market"): (i) the Competing Bank Service, offered by the Interac Association; and (ii) 

the GP A Y Service, offered by the Applicants. 

22. Once the Competing Bank Service is deployed both Respondent, in its capacity as a 

member of the Interac Association, and Applicants will be major suppliers in the Online Debit 

Payment Market. However, it is the implied intention of the Respondent to terminate its supply of 

EMT deposit and Internet Banking services to the Applicants, and thereby exclude them from 

access this input that is necessary for their business. 

23. Applicants have no interest in preventing the entry of Respondent into the Online Debit 

Payment Market. Rather, this Application is to avoid the exclusion of the Applicants from that 

market upon the entry of the Respondent into it. 
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24. The Online Debit Payment Market is an identifiable market in Canada for services 

procured by both consumers wishing to make payments and merchants wishing to receive 

payments by use of debit cards, rather than credit cards, cheques or other means. A considerable 

percentage of Canadians do not hold credit cards and therefore rely exclusively on debit cards as 

their sole means of electronic payment. 

25. The Respondent is one of only two (2) banks in Canada that provide the service of EMTs 

into business bank accounts where the recipient of the deposit is not a bank. The two (2) 

providers of these services are the Respondent and The Royal Bank of Canada. Each of these two 

banks is not only a major supplier of such service, but, they are the only suppliers. The market for 

such services could be described as the market for EMT deposit services for the benefit of entities 

other than banks (the "EMT Deposit Market"). 

26. The Royal Bank of Canada has refused to increase the processing volume of the 

Applicants in their accounts with that bank. There is therefore no substitute supplier for the EMT 

deposit services of the Respondent that the Respondent is refusing to supply to the Applicants. 

27. Canadian banks, including the Respondent, provide each other with unlimited EMT and 

Internet Banking deposit and transfer rights into each others accounts. The Respondent has never 

ceased providing EMT deposit services or Internet Banking to any bank. 

28. Access to the EMT Deposit Market and Internet Banking is necessary for the Applicants 

to provide the GPA Y Service. EMT deposits are considered cash transactions by the Respondent 

and are therefore not subject to chargeback, unlike credit card or cheque payments. EMT deposits 

and Internet Banking transfers are immediate and final and are therefore both characterized as 

cash equivalents. Both merchant and consumer clients of the Applicants rely on the 

characterization of EMT deposits and Internet Banking transfers as cash equivalents as necessary 

inputs to and features of the GPA Y Services. 

29. Without prior notice or consultation with the Applicants, the Respondent has unilaterally 

amended the terms of the Agreements by which it provides money manger bank account services 

to the Applicants. As of a certain date in May or June of 2005, the precise date not being known 

to the Applicants, the number of deposits permitted in the bank accounts of the Applicants with 

the Respondent are no longer unlimited and there is no express reference to EMTs, nor is there 
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any reference to there being no fee for deposits, as was previously the case under the Agreements 

(collectively, the "Amendments"). In brief, the Amendments provide for the exclusion of the 

Applicants from the EMT Deposit Market. 

30. The Amendments have the effect of preventing the Applicants from providing GPA Y 

Services because access to the EMT Deposit Market is a necessary input for the production of 

GPA Y Services. Without a supply of the EMT deposit services of the Respondent to the 

Applicants, the Competing Bank Service will be the only service available in the Canadian 

Online Debit Payment Market. 

31. The date of the sending of the Termination Letters is coincident with the date on which 

the Competing Bank Service is being offered in Canada. 

32. Interac Online is virtually identical to the GPA Y Service. The Respondent will be 

providing it as part of the Interac Association by June or July of 2005. Moreover, Interac Online 

depends on access for all member banks to the EMT Deposit Market and Internet Banking. The 

Respondent is excluding the Applicants from both the EMT Deposit Marker and access to 

Internet Banking. 

33. If the Respondent were a bank, it would not be excluded from access to the EMT Deposit 

Market or Internet Banking and it would be able to continue providing GPA Y Service as it has 

been doing for over five (5) years. Indeed, Interac Association members are announcing their 

intention to enter this very market. In so excluding the Applicants, the Respondent appears to 

make its supply of EMT deposit services and Internet Banking a function of the Applicants 

refraining from supplying their own GPA Y Service. 

34. In order to eliminate competition in the Online Debit Payment Market, Respondent has 

simultaneously launched its own product in that market and refused to supply the EMT deposit 

service and Internet Banking which are necessary inputs for the participation of the Applicants in 

that same market. What is more, by the Amendments, the Respondent has crystallized the 

exclusion of the Applicants from being able to procure the supplies necessary in the EMT Deposit 

Market to provide their GPA Y Service in competition with the Competing Bank Service of the 

Respondent. 
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Interac Case 

35. Reference is made to the Reasons for Consent Order in the case of Director of 

Investigation and Research v. Bank of Montreal et al., CT-1995-002 (the "Interac Case"). In the 

Interac Case, the Competition Tribunal had opportunity to reflect on the rights and obligations, 

under the Act, of certain participants in the payment services markets in Canada. 

36. In a discussion of New Services (at page 43 and following of the Interac Case), the 

Competition Tribunal opines that the charter members of the Interac Association, being the 

principal banks in Canada, including the Respondent, have had an incentive to discourage 

bilateral/multilateral services, such as deposits. A bilateral/multilateral service is, in general 

terms, one that is provided between or among financial institutions, such as EMT deposit services 

or Internet Banking. 

37. The Competition Tribunal also speculated in the Interac Case that a reason why more 

shared services, such as bilateral/multilateral services, were not provided may have been the lack 

of demand for such services. The GPA Y Service is dependent on the supply of two 

bilateral/multilateral services of the Respondent, namely, EMT deposits into a business banking 

accounts and Internet Banking. 

38. Approximately 20,000 individuals in Canada make use of the GPA Y Services. The 

Applicants are of the position that demand by this quantity of individuals constitutes significant 

demand for the bilateral/multilateral services of the Respondent necessary for the supply of the 

GPA Y Services. 

39. The termination of the supply of services by the Respondent to the Applicants, and the 

Amendments, each alone and together act to eliminate competition in both (i) the EMT Deposit 

Marker and (ii) the Online Debit Payment Market, both of which are bilateral/multilateral 

services. An inclination for the lessening of competition in the broad bilateral/multilateral 

services market by the Respondent, through the Interac Association, of which it is a charter 

member, is evidenced in part by the Interac Case. 

Substantial and Irreparable Detrimental Effect of ScotiaBank Action 
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40. The effect of the closure of bank accounts following termination of the Agreements 

between the Respondent and the Applicants will be catastrophic for the business of the Applicants 

and will result in the elimination of the only competitor to the Competing Bank Services in 

Canada. 

41. The value of funds processed by the Applicants through their GPAY Service in May of 

2004 were approximately $800,500.79, which funds generated $42,951.00 in revenue for the 

Applicants during such month. During May of 2005 approximately $2,727,312.46 was processed 

through the GPA Y Service generating $161,000.00 of revenue for the Applicants. As such there 

was a three hundred and forty-one percent (341 % ) increase in processing during that twelve ( 12) 

month period. But for the refusal to deal and market restriction of the Respondent, the Applicants 

are projecting similar growth between May of 2005 and May of 2006. The effect of the refusal to 

deal and exclusive dealing of the Respondent will be to reduce the revenue of the Applicants by 

no less than fifty percent (50% ). 

42. If the Respondent is permitted to terminate the Agreements effective June 15, 2005 and 

close the accounts of the Applicants it will prevent the Applicants from carrying on and growing 

their businesses and each of the Applicants will suffer the irreparable harm of a permanent loss of 

market share that cannot be fully compensated for by damages. 

43. The only other supplier of EMT deposit services in Canada, The Royal Bank of Canada, 

has imposed maximum transaction volumes on the Applicants thereby preventing the Applicants 

from moving any of the transaction now with the Respondent to that other supplier. There is no 

substitute for the Respondent in the market. 

44. The Respondent knows of the contractual obligations of the Applicants to their 20,000 

customers. Respondent is intentionally, directly or indirectly, causing Applicants to breach their 

contractual obligations to customers or prevent or hinder the Applicants from performing their 

contractual obligations, thereby causing irreparable harm by permanent loss of market share and 

potential for growth. 

45. The Respondents intentionally intend to terminate its services to the Applicants effective 

June 15, 2005, intentionally interfering with the economic interests of the Applicants by illegal 



- 12 -

means, intending to injure the Applicants, without justification or excuse, irreparably harming the 

Applicants by causing permanent loss of market share in the Internet Debit Payments Market. 

46. The Respondents intend to terminate the Agreement with each Applicant, having 

knowingly allowed the Applicants to build their GPA Y Services businesse, relying upon the 

banking, advice and other services provided by the Respondent for over five (5) years. During the 

course of such reliance, Respondent has secretly conspired with other Canadian banks to bring to 

market a business that competes directly with the GPAY Services. 

47. The Respondent is not only a major supplier in the EMT Deposit Market; it is one of only 

two (2) suppliers in that market. The decision to no longer offer such service goes not to 

substantially lessen competition in the Canadian market for such service, rather, it goes to 

eliminate it completely. 

48. Similarly, the Applicants are one of only entities now offering a service in the Online 

Debit Payment Market. Rather than simply introducing a competing service, Respondent has 

conspired to create a substitute service and cause the Applicants to cease providing its services in 

the market. 

49. As the first provider of services in the Online Debit Payment Market, the Applicants 

stand to loose a lot more than were they some lower raking provider. 

50. The termination of the Agreements, if not enjoined, will cause irreparable harm to the 

Applicants which cannot be remedied fully by damages because the actions of the Respondents 

will cause harm, the nature of which cannot be quantified in monetary terms because the 

Applicants will either be put out of business, suffer permanent loss of market share, suffer 

irrevocable damage to their business reputations, and suffer a permanent loss of essential banking 

system resources and services. 

51. Further, if the Agreements are terminated, the damage to the business of the Applicants, 

which would be a result of the termination of banking services by the Respondents, would be 

impossible to repair, and the underlying policy of access to essential services and infrastructure 

provided by an oligopolistic Respondent is so important that remedies other than an injunction are 

inadequate. 
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52. If the Respondents terminate the Applicants' accounts, the Applicants will suffer 

additional irreparable harm; specifically, and without limitation: 

a. the monthly losses to the Applicants would be impossible to calculate given the 

300% per annum growth to date, but are now estimated at no less than 

$100,000.00 per month, beginning on June 15, 2005; 

b. it would make the Applicants totally reliant on The Royal Bank of Canada, as the 

only bank that allows EMTs but the restrictions of that other bank make it 

impossible for the Applicants to increase their volume of business, leaving the 

Applicants with no substitute in the market for the services of the Respondent; 

c. if the Applicants were forced to rely solely on the Royal Bank, their business 

would be much more at risk for its investors, as well as consumers and merchants 

who rely on the GPA Y Services; 

d. not being able to bank with the Respondents would lessen the Applicants' 

chances to establish a critical mass of customers, necessary for the "network 

effects", "first mover advantage" and increasing returns to scale required for a 

successful business; 

e. having one less bank supplier makes the business of the Applicants appear less 

legitimate; 

f. it removes the opportunity for the Applicants to leverage their business into a 

greater number of customers; 

g. it may allow a "second mover" to take the opportunity which the Applicants now 

have; and 

h. as buyers in the oligopolistic EMT Deposit Market, the Applicants need not 

prove that there are no alternative service providers, before demonstrating 

irreparable harm. 

53. That, if the Respondents terminate the Applicants' accounts, there will be a substantial 

lessening of competition, if not complete elimination thereof in the Canadian Online Debit 

Payments Market; specifically, and without limitation: 

b. it would create a monopoly in Canada for the supply of EMT deposit accounts on 

the part of The Royal Bank of Canada; 
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c. it would create a monopoly in the form of the Competitive Bank Services in the 

Canadian Online Debit Market for the supply of such payment services to 

individual consumers wishing to make immediate, bdirect payment to merchants; 

and 

d. it would create a monopoly in the form of the Competitive Bank Services in the 

Canadian Online Debit Market for the supply of such payment services 

merchants wishing to obtain immediate, certifiable direct payment. 

54. The balance of convenience further favours the Applicants since the effects on the 

Respondents will be minimal at best, or the overall effects of enjoining the Respondent are better 

than not enjoining the Applicants. 

55. Nothing in the Termination Letters or any other correspondence from the Responsent 

indicates that the Respondent would suffer any damage at all by continuing to perform under the 

Agreement it has with each Applicant. In fact, the Respondent stands to make material profits 

from providing a necessary element for the tremendously successful GPA Y Service. 

56. There is no impediment to the discretion of the Tribunal to grant an injunction to the 

Applicants in the present matter and accept the Application on the merits. 

II. BASIS FOR APPLICATION PURSUANT TO SECTION 75 

57. In this Application, the Applicants seek an order pursuant to subsection 75(1) of the Act 

which provides: 

Where, on application by the Commissioner or a person granted leave under section 103.1, the 
Tribunal finds that 

(a) a person is substantially affected in his business or is precluded from carrying on business due 
to his inability to obtain adequate supplies of a product anywhere in a market on usual trade 
terms, 

(b) the person referred to in paragraph (a) is unable to obtain adequate supplies of the product 
because of insufficient competition among suppliers of the product in the market, 

(c) the person referred to in paragraph (a) is willing and able to meet the usual trade terms of the 
supplier or suppliers of the product, 

(d) the product is in ample supply, and 

(e) the refusal to deal is having or is likely to have an adverse effect on competition in a market, 
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the Tribunal may order that one or more suppliers of the product in the market accept the person as 
a customer within a specified time on usual trade terms unless, within the specified time, in the 
case of an article, any customs duties on the article are removed, reduced or remitted and the effect 
of the removal, reduction or remission is to place the person on an equal footing with other 
persons who are able to obtain adequate supplies of the article in Canada. 

58. The elements required to satisfy an order pursuant to subsection 75(1) are clearly 

satisfied. The evidence now before the Competition Tribunal demonstrates that: 

(a) unlimited EMT deposit services are essential to the business of the 

Applicants; the Respondent is one of only two suppliers of unlimited 

EMT deposit services in Canada and has stated that it will cease 

supplying such services to the Applicants after June 15, 2005; 

(b) the Applicants will not be able to obtain equivaent EMT deposit services 

from the other supplier of such services in Canada and will therefore 

have inadequate supply of such services to meet its needs; 

(c) the business of the Applicants will be directly and substantially affected 

by the refusal to deal of the Respondent in that: (i) it will be limited in 

the quantity of transaction services that it will be able to supply; and (ii) 

it will likely loose no less than fifty percent (50%) of its revenue; 

(d) Respondent is fully capable of supplying its banking services to the 

Applicants, and would atually profit from doing so; indeed, Respondent 

has been supplying such services to the Applicants for no less than five 

(5) years; 

(e) Applicants are willing to pay any and all fees associated with the services 

of the Respondent; indeed Applicants have been doing so for no less than 

five (5) years; 

(f) procuring the services of the Respondent from the only other provider, in 

the EMT Deposit Market, would result in their being serviced by a 

supplier with a monopoly; 

(g) creating a monopoly in the EMT Deposit Market would have an adverse 

effect on competition in that market; 

(h) the inability of the Applicant to procure services from Respondent will 

result in its withdrawal from the Online Debit Payments Market; such 
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withdrawal will occur, at the very moment when the Respondent is 

launching a virtually identical service, the Competing Bank Service; 

(i) Respondent is restricting the Applicants from participating in the very 

market into which it seeks to enter, namely, the Online Debit Payments 

Market; 

G) Without the participation of the Applicants in the Online Debit Payments 

Market, there will be a monopoly in that market held by the Interac 

Association and its members; and 

(k) a monopoly in the Online Debit Payments Market will constitute a 

substantial lessening of competition in that market. 

59. The action of the Respondent in refusing to deal with the Applicants falls within the 

scope of activity prescribed by section 75 of the Act, and amounts to a practice which is subject 

to an order of that section in that the Competition Tribunal may order the Respondent to supply 

its unlimited EMT bank account deposit services and related banking services to the Applicants 

on the usual trade terms. 

60. The refusal to deal by the Respondent requires the Competition Tribunal to make an 

order under section 75(1) of the Act. 

III. BASIS FOR APPLICATION PURSUANT TO SECTION 77 

61. The Applicants also seek an order pursuant to subsection 77(2) of the Act provides: 

Where, on application by the Commissioner or a person granted leave under section 
103 .1, the Tribunal finds that exclusive dealing or tied selling, because it is engaged in by 
a major supplier of a product in a market or because it is widespread in a market, is likely 
to 

(a) impede entry into or expansion of a firm in a market, 

(b) impede introduction of a product into or expansion of sales of a product in a 
market, or 

(c) have any other exclusionary effect in a market, 

with the result that competition is or is likely to be lessened substantially, the Tribunal 
may make an order directed to all or any of the suppliers against whom an order is sought 
prohibiting them from continuing to engage in that exclusive dealing or tied selling and 
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containing any other requirement that, in its opinion, is necessary to overcome the effects 
thereof in the market or to restore or stimulate competition in the market. 

62. Under subsection 77(1) of the Act, "exclusive dealing" means: 

(a) any practice whereby a supplier of a product, as a condition of supplying the product 
to a customer, requires that customer to 

(i) deal only or primarily in products supplied by or designated by the supplier 
or the supplier's nominee, or 

(ii) refrain from dealing in a specified class or kind of product except as supplied 
by the supplier or the nominee, and 

(b) any practice whereby a supplier of a product induces a customer to meet a condition 
set out in subparagraph (a)(i) or (ii) by offering to supply the product to the customer on 
more favourable terms or conditions if the customer agrees to meet the condition set out 
in either of those subparagraphs; 

63. The elements required to satisfy an order pursuant to subsection 77(2) are clearly 

satisfied. The evidence now before the Competition Tribunal demonstrates that: 

(a) the Respondent is in the practice of supplying unlimited EMT deposit 

services to other banks, notably to facilitate the Competing Bank 

Service; 

(b) the Respondent is a major supplier of unlimited EMT deposit services; it 

is one of only two (2) suppliers of such service in Canada; 

(c) concurrently with excluding the Applicants from their ability to procure 

EMT deposit services, thereby excluding them from the Online Debit 

Payment Market, the Respondent has launched its own product in that 

precise market; 

(d) but for the use of the services of the Respondent for its GPA Y Services, 

the Applicants would not be excluded from procuring such services; 

(e) given that the Respondent ceased providing services to the Applicants 

without cause, and that the Respondent is aware of the extent to which 

the Applicants are dependent on the services of the Respondent, the true 

intent of the Respondent can be none other than to exclude the 

Applicants from the Online Debit Payments Market; 

(f) the Respondent has not ceased providing EMT deposit services to any 

bank; 
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(g) the net effect of the actions of the Respondent are to remove, 

substantially diminish or severely limit the Applicants from participating 

as a supplier in the Online Debit Payments Market; and 

(h) the Amendments are such that there will be a monopoly in Canada for 

the supply of unlimited EMT deposit services to non-bank entities on the 

part of the Royal Bank of Canada and a monopoly for Interac 

Association members in the Online Debit Payments Market; 

(i) monopolies in these two markets will substantially lessen competition, 

impede introduction and have an exclusionary effect on the Applicants 

and all other potential participants in the market. 

64. The action of the Respondent in excluding the Applicants from access to the EMT 

Deposits Market falls within the scope of activity prescribed by section 77 of the Act, and 

amounts to a practice which is subject to an order of that section in that the Competition Tribunal 

may order the Respondent to supply its unlimited EMT bank account deposit services and related 

banking services to the Applicants on the usual trade terms. 

65. The exclusive dealing of the Respondent requires the Competition Tribunal to make an 

order under section 77(2) of the Act. 

66. In support of the foregoing, Applicants rely on the Affidavit of Raymond F. Grace, sworn 

June 15, 2005. 

DATED at Montreal, Quebec, this 17th day of June 2005. 

Adam N. Atlas 
Adam Atlas Attorneys at Law 

2000 Mansfield Street, Suite 1400 
Montreal, Quebec H3A 3A2 

Tel: 514-842-0886 
Fax: 514-842-9371 

E-mail: atlas@adamatlas.com 

Counsel for the Applicants 



 
Court File No. CT-2005-006 

COMPETITION TRIBUNAL 

BETWEEN: 

B-FILER INC., B-FILER INC. doing business as 
GPAY GUARANTEEDPAYMENT and NPAY 

INC. 
Applicants 

-and- 
 

THE BANK OF NOVA SCOTIA 

Respondent

 

B-Filer’s Motion Record 
Motion to Amend Pleadings 

AFFLECK GREENE ORR LLP 
Barristers & Solicitors 
One First Canadian Place  
Suite 840, P.O. Box 489 
Toronto, Ontario  M5x 1e5 

Michael Osborne T 416-360-5919 
F 416-360-5960 
E mosborne@agolaw.com 

Jennifer Cantwell T 416-360- 
F 416-360-5960 
E jcantwell@agolaw.com 

EDY, DALTON 
800-1015 4 ST. S.W. 
CALGARY, AB, T2R 1J4 

Sharon J. Dalton T 403-263-3200 EXT:105
F 403-263-3202 
E jdalton@edydalton.com 

Solicitors for the Applicants 

 

 


	Index
	Notice of Motion
	Proposed Amended Notice of Application
	Statement of Grounds and Material Facts

	Grace affidavit - June 15, 2005
	Exhibit A to Grace affidavit
	Terms and Conditions of Use


	Grace 2nd affidavit - Sept 1, 2005
	Page 37-38 of Grace 2nd affidavit

	Notice of Application Pursuant to Sections 75 and 77 of the Competition Act



