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File No.: CT20030g
Reglistry document no.: 004,

THE COMPETITION TRIBUNAL

In the Matter of an Applicaticn by Barcode Systems Inc.
for an Order pursuant to section 103.1

of the Competition Act, RSC 1985 c¢. C-35, as amended
granting leave to bring an application pursuant to
section 75 of the Competition Act

BETWEEN :

Barcode Systems Inc.

Applicant

AND :

Symbol Technologies Canada ULC

Respondent

I, TODD ABBOTT, of the City of Holtsville, in the State of New York, in the
United States of America, Executive,
MAKE OATH AND SAY THAT:

1. T am employed by Symbol Technologies, Inc. as Senior VicePrezident of
Worldwide Sales and Marketing and, as such, have personal knowledge of the facts
and matters herein deposed to by me, except where stated to be based on
information and belief, in which case T verily believe it to be true.

2. I have read the affidavit of David Sckolow, szworn October 23, 2003, and
filed in this matter with the Competition Tribunal on Wovember 4, 2003, and make
this affidavit in responsce therveto.

3. Symbol Technologies, Inc. (hereinafter "Symbol U3") is a corporation
incorporated under the laws of the State of Delaware and has its principle
executive office in the City of Holtsgville, in the State of New York, USA.

4. Symbol US is a manufacturer, distributor, seller and servicer of portable
data terminals, barcode scanners and wireless LANS (wireless LANS are wireless
local area networks for transmitting voice and data).

5. The three types of equipment (hereinafter the "product") manufactured by
Symbol US are intended to provide customers with a complete line of equipment to
retrieve barcode data and to convey the information to c¢lient's databases.
Product is marketed to customers in warehousing distribution, parcel delivery
and postal service, retail, transportation, industrial and health care
industries, as well as education and government markets.

6. Symbol US has affiliate or subsidiary corporations in a number of
countries including Canada where Symbol Technologies Canada, ULC (hereinafter
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"symbol Canada"}, is a corporation incorporated under the laws of the Province
of Nova Scotia.

7. Symbol Canada is a warchouser, distributor, seller and servicer of the
product manufactured by Symbol US.

8. Tn this, my affidavit, T will refer to Symbol US and Symbol Canada
collectively as Symbol.

9. Symbol markets its products directly and through distributors and
resellers {(also known as value-added resellers or VAR's or integrators) to end-
user customers. The market in which Symbol operates is very competitive for

each of the products that are manufactured by Symbol US. The competitors of
Symbol include the following: Casio, Inc., Cisco Systemws, Inc., Datalogic
S.P.A., Fujitsu, Ltd., Hand Held Precducts, Inc., Hewlett-Packard Company,
Intermec Technologies Covporation, LAE Tnc., Matsushita Riectric Industrial Co.,
Ltd., Metrologic Instruments, Inc., Motorecla, Inc., NCR Corporation, NipponDenso
Co., Opticon, Inc., Proxim, Inc., PSC, Inc. and Psion Teklogix, Inc.

10. While Symbol believes it is a world leader in its business, it does not
dominate the market in either the United States or Canada. Symbol’s giobal
market share for all of its products ranges from less than 1% to a maximum of
48%, as reflected in Fxhibit “A” attached teo this, my aflidavit, produced by
three independent sources, VDC, IDC and the Nilson Report. In each of thege
product lines, Symbol has multiple competitors.

11. Barcode Systems, Inc. (hereinafter "Barcode") was one of the resellers
that contracted with Symbol to sell Symbol produclts. I note that David Sokolow
attached as Exhibit "D" to hiz affidavit sworn Qctober 23, 2003, the Value-Added
Reseller Agreement which was entered into in the vear 1993. in fact, there
were a series of agreements entered into between Symbol and Barcode commencing
as early as November, 19%1 through to January 30, 2001, the earlier agreements
having been superceded and replaced by the latter agreement.

12, The most recent agreement governing the business relationship between
Symbol and Rarcode is the Agreement with Integrator (hereinafter "Integrator
Agreement") entered into on January 1, 2001. Attached hereto and marked ag
Exhibit "B* to this, my affidavit, is a copy of the said Integrator Agreement.
Symbol algo was party with Barcode to a Distribution Agreement, dated as of

April 4, 2001 (the ™Distribution Agreement”) and & Rasellor Agreement, dated as
of Sepltomber 7, 2001 (Lho “Reseller Agrecment”}, whereby Symhol agracd bo
distribote and resell certain software referved Lo as “RI Supernet” provided by

Barcode. By letter dated March 25, 2003, the Distribution Agreement and the
Reseller Agreement were terminated by Symbol, effective April 25, 2003, for
Barcede's failure to supply Lhe RI Supernet software pursuani Lo its obligations
under both agreements. Attached hereto and marked as Exhibit "C" to this, my
affidavit, is a copy of the termination letter in connection with the
Distribution Agreement and the Reseller Agreement.

13. Az is apparent from reading the first paragraph of page 1 of the
Integrator Agreement, it was entered into between Symbol US and Barcode, which
had its principle address in Bellevue, Washington. By 2001, David Sckolow had
expanded the operations of Barcode intc the United States and Barcode operated
through 2 corporake entities, one in Canada and one in the United States, both
having the same name Barcode Systems Tnc. with the exception that the
corporation incorporated in the United States has a ", " between the word
"Systems" and the word "Inc.".



14 . After the TIntegrator Agreement was executed, the business that was
conducted between Symbol and Barcode was pursuant to the terms and conditions of
the TIntegrator Agreement regardless of whether product was supplied to Barcode
from Symbol Canada or Symbol US.

15. On November 8, 2002, Barcode was notified, in accordance with the terms
therein, that Symbol was terminating the “Stock Rolation Progrom” for all of
its Integratcrs, as governed by the Stock Rotation Addendum, dated as of January
30, 2001, to the Integrator Agreement, such termination to be effective as of
December 10, 2002. Furthermore, in the same letter, Barcode was specifically
notified of Symbol’s plans to institute Lhe Parbner Sclect Program and cerlbain
actions that all resellers would be required to take in connection with the
Partner Select Program were specilied. Attached hereto as Txhiblit ™D Lo this,
my affidavit, is a copy of said letter.

16, In late 2002 and early 2003, Symbol determined that it would introduce the
Partner Select Program.

17. David Sokolow, on behalf of Barcode Systems Tnc., which is the Canadian
corporation, after receipt of the notice of termination of the Stock Rotation
Program, ag set forth in clause 15 above, via an emall to Tom Zix, Director of
Worldwide Channel Operations & Alliances, dated November 19, 2002, took the
pogition that the termination did not apply to it. Although Symbol maintaing
that Barcode Systems Inc. was bound by the terms and conditions of the
Integrator Agreement, Symbol, by letter dated December 2, 2002, a copy of which
is attached hereto and marked as Exhibit "E" to thig, my affidavit, terminated
the last agrecment between it and Barcode wherein Barcode provided its address
in Canada. Attached hereto and marked as Exhibit ®F" to this, my affidavit, is
a copy of the Master VAR Agreement entered into between Symbol and Barcode
Systems Inc. dated August 20, 1997,

18. I first gpoke with David Sokolow in January 2003 in response to a
complaint Sokolow Initiated with one of my colleagues, and for the purpose of
attempting to resolve with him the issues that he raised. I informed Sckolow
that I would take a fresh, objective look at his complaints, investigate the
facis, and get baclk to Sckolow with my findings and Symbol’s posiltion. In this
conversabtion, I assured Sckolow of Symbol’s commitment to dealing with its
business partners with integrity and in a consistent manner, and therefore each
reseller, whether in Canada or the United States, would have the zame terms and
condilions governing that reseller’s legal relationship with Symbol.  Barcode
insisted that it was entitled tec more favorable terms and conditions than Symbhol
cffered its other resellersg, including a higher rebate, based on his
understanding of purported agreements between Barcode and Symbol. I reiterated
to David Sckolow that Symbol would not enter into any agreement with Barcode on
more favorable terms and conditions than it extended to its other resellers.

19. At that time, Barcode wazs also improperly using the Symbol trademark,
Barcode was indebted to Symbol in the amount of § 1,302,098 .24 and refused to
meet the normal trade termg by which Symbol supplied product to Barcode.

20. The terms of payment for product that was supplied by Symbol to Barcode
are set out in paragraph 13 of the Integrator Agreement that reguired Barcode to
make pavment for product within 45 days from the date of shipment.



21. Following my conversation with Sokolow, T investigated his complaints. I,
and Symbol, concluded thalt Sokelow’ s assertion that he was cnlbitled Lo uniguely
favorable claims was, and remainsg, without merit and, on more than one occasion
in late 2002 and early 2003, T communicaled Symbol’s position in telephone
conversations to Sokolow.

22. At various times from January 2003 until March of 2003, Symbol attempted
to negotiate a settlement with Barcode whereby Barcode would, in exchange for a
one time rebate credit of $100,000: (a) pay the full amount owed to Symbol that
was in arrears, (b) cease the unauthorized use of Symbol trademarks and logos,
including Sokolow's personal use of the Symbol logo on hig yacht (gee Exhibit
“Gv, attached to this, my allfidavii), (o} otherwlse agree to conply with the
terms of Symbol’s Pariner Select Program applicable Lo all olher resellers,
including without limitation, exccuting a new agreement that superceded and
replaced any and all prior agreements with Sywbol, and (d) relaase Barcode’s
claims against Symbol. Barcede refused to accept these terms. Symbol continues
to be willing to sell its preoduct to Barcode, provided it agrees to these terms.
My attempts to resolve the differences between Symbol and Barcode broke down
because Barcode continued to maintain its position that the terms and conditions
under which it would operate as a reseller would be more favorable than othex
resellers and because he was unwilling to relinguish his purported right to use
Symbol’ s logo for unautherized buslness and porsonal usze.,

23. The position maintained by Barcode was not acceptable to Symbol and, as a
result, by letter dated March 20, 2003, Symbol served notice on Barcode that it
was terminating the Integrator Agreement pursuant to clause 12.2. Attached

hereto and marked as Exhibit "H" to this, my affidavit, is a copy of the letter
dated March 20, 2003 by which Symbol terminated the Integrator Agreement. Since
March 2003, Barcode has (a) continued Lo use Symbol’s logo for porsonal use and
{(by modified cne of 3ymbol’s products on muliiple occasions without
authorization and advertised and sold the modified product as a Symbol product.

24, By way of an amended statement of c¢laim filed in the Manitoba Court of

Queen's Bench on March 19, 2003, Barcode instituted an action against Symbol.
Attrached hereto and marked as Exhibit "I" to this, my affidavit, is a copy of
the said amended statement of claim.

25, Symbol has defended the action and counterclaimed against Barcode in the
amount of $1,281,402.24, representing the unpaid balance due to Symbol for goods
and services provided by it to Barcode. Barcode is in breach of the usual trade
terms and conditions under which it received the product for which it has not
made any payment. In addition, Symbecl has sought damages against Barcode for
its unauthorized use of the Symbol trademark. Attached hereto and marked as
Exhibit "J" to thig, my affidavit, is a copy of the statement of defence and
counterclaim filed by Barcode.

26. Barcode has filed a defence to the counterclaim, which is attached hereto
and marked as Exhibit "K" to this, my affidavit.

27. David Sckelow has stated in paragraph 27 of his affidavit sworn Octcber
23, 2003, that T told him Symbol was "going to bury" Barcode. 1 categorically
deny making such a statement.

28, From my reading of the Sokolow affidavit, it is inferred that Symbol has
made the decision to gever its relationship with Barcode because David Sokolow
was lnterviewed by SEC investigators in connection with an SEC investigation of
Symbol and certain former corporate officers of Symbol. Nothing could be



further from the truth. When Sckolow first informed me, and separately one of
my colleagues, of the subpoena, he stated that, unless Symbol acceded to his
demands, he would tell the SEC whatever the SEC wanted to hear. 1 responded [(as
did my colleague) that Symbol was cooperating with the SEC and that he should be
open and honest with the SEC, as Symbol had nothing toe hide. In any event,
Symbol communicated to Sokolow and Barcede the business relationship Symbol it
wanted to have with all of its resellers, including Rarcode, in December 2002,
well before Sckolow received, or communicated to me or Symbol that he had
received, a subpoena. Sockolow admits that he was subpoenacsd by the SEC on
January 30, 2003.

29. To the best of my knowledge, it is likely that at least fifteen (15)
resecllers and distributors, including Barcode, were interviewed by the SEC as of
today’s date.  Symbhol has acltively encouraged any of 1Lls customers, reselleors

and distributors subpoenaed by SEC to cooperate fully with the investigation and
to make full disclosure of any and all information.

30. Symbol has not terminated any reseller, including Barcode, by reason of
anything related to the SEC investigation. Of the fifteen (15) resellers and
distributors referred to in paragraph 29, fourteen (14) remain asg resellers or
digstributors. To the best of my knowledge, Barcode is the only reseller or
distributor that was interviewed by the SEC that is no lonaer a Symbol business
partner.

31. Barcode was terminated ags a reseller because it: {a) refused to enter into
an agreement on the same terms and conditions as all other resellers, (b) has
ueed and, for that matter, continues to use, the Symbol trademark without
autheorization, (¢} has not met the usual terms and conditions of sale for Symbol
product and {d) has outstanding indebtedness to Symbol of over $1 million.

3z2. I make this affidavit bona fide.
SWORN before we at the City

)

of Holtsville, in the County of )
Suffolk, in the State of ) TODD ABBOTT

}

)

New York, this day of
November 26, 2003.

. Q@
qucﬂmVLQUC? e

NOTARY PURLIC

MICHAEL C. MILLER
Notary Public, State Of New York
No. (2MI&084528
Quatified In Nassau County
Commission Expires December 9, 20 ¢ &



The attached document is Exhibit “A” referred to in the affidavit of Todd Abboti.

SWORN before me at the City )
of Holtsville, in the County of }
Suffelk, in the State of )
New York, this day of )

ember 26, 2003. )

ol G

NOTARY PUBLTC

MIGHAEL C. MILLER
Notary Public, State Of New York
No. 02MI6084529
Qualified In Nassau County ‘
Commission Expires December g, 20 0
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The attached document is Exhibit “B” referred to in the affidavit ol Todd Abbott.

SWORN before me at the City
of Holtgville, in the County of
suffolk, in the State of
New York, this day of
rember 26, 2003.

— e e e

s A Q_Q-,\L

NOTARY PUBLIC

MICHAEL C. MILLER
Notary Public, State Of New York
No. 02MIB084529
Gualified tn Nassau County d6
Commission Expires December 9, 20
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AGREEMENT WitH INTEGRATOR
VERTICAL INTEGRATOR
| HarRDWARE INTEGRATOR
SOLUTIONS INTEGRATOR ,

ATTRCHMENTE:

Sr:HﬂmL A ADDITIONAL TERMe B CONDTTIONS OF BALE
SeERU|E B FIUTUAL NON-DS0 OSURE AGREEMENT

SCHERULE C PRODUCT & DISSOUNT SCHEDULE

" THIS INTEGRATOR AGREEMENT (THE “AGrR hEr»‘Em” e BETWEEN SYMBOL iFCHNDLOGIES, INC. ("SYMEOLT;
“SELLER™), I75 PRINCIPAL ADDRESS AT ONE SYMBGL PLaza, HOLTSVILLE, NEw YORK, ii.?z},_-lsoﬂ, AND BARCODE
SYSTEMS (“INTEERATOR”; “BUYER™), ITS PRINCIPAL ADDRESS AT 13400 N.E, 20™ STREET, SUTTE 32, BELLEVUE,
WA OBD05, INCLUSIVE OF ALL ATTACHED SCHEDULES, SETS FORTH THE COMDITIONS BY WHICH INTEGRATOR MAY

PURCHASE AND' REMARKET SYMBOL PRODUCTS TO END-UISERS

1.0 DERRITIONS, THE FOLLOWING TERMS ARE USED .2 CAGENT,” ANY ENTZTY THAT IS NOT AN EMPLOVEE
IN THE AGREEMENT 4ND SHALL MEAN THE FOLLOWINGS OF THE INTEGRATOR
1.1 TFRODUCT” OR “PRODUCTE.” HARDWARE AND 1.4 “TERRTTORY” IS NORTH  AMERICA  AND
LICENSED SOFTWARE PURCHASED FRCM SYMBOL BY SPECIFICALLY, THE UNITED STATES AND CANADA, AND

INTEGRATOR, IN ACCORDANCE WITH THE TERMS AND DOES NOT IRCLUDE MBCO.

CONDITIONS HEREIN, FOR RESALE TO ENDHISERS, ]
' 2.0 SCOPE, SYMBOL GRANTS THE INTEGRATOR A NON-

1.2 TINTEGRATOR." RESELLER AUTHORIZED BY TRIS ENCIUSIVE  RIGHT TO PURCHASE PRODUCTS  AND
AGREEMENT 7O RESELL SYwBOL PRODUCTS TD END- LICEMSED SOFTWARE, AT DISCOUNTE SET FORTH IN THE
USERS, AN INTEGRATOR 1S FURTHER DEFINED A5 ONE ATTACHED SCHEDWLE C, FOR RESALE DIRECTLY TO THE

INTEGRATOR'S END-USER CUSTOMERS LOCATED WITHIN

OF THE FOLLDWING:
THE TERRITORY. INTEGRATOR SHALL NOTIFY SYMACL

L2 3VERTICAL INTEGRATOR,” A SYMBDL INTEGRATOR OF ITE INTENT TO RESELL BRODUCT TO A CUSTOMER
THAT OFFERS A SUITE OF VERTICAL  MARKET THAT 1S DUTSIDE THE TERRITORY BY WAY OF THE
LPRICATIONS TD PRODUCT END-USERS AND  H2S SYMEDL WMULTINATIONAL RESELLER PROGRAM, THE
PROVEN EXPERTISE T OME OR MARE VERTICAL MARKETS INTEGRATOR'S  PARTICIPATION IN THE  SymBOL
SPECIFIER W SYMEOL'S  INTEGRATOR  PROGRAM MULTINATIONAL PROGRANM IS SUEIECT TO SyMeoL's
GUIDELINES, REVIEW AND WRITTEN AFFROVAL

L.2.2"HARDWARE  INTEGRATOR.S" A  Svmpol 2.1 THE INTEGRATOR SHALL NOT RESELL PRODUZT TO
INTEGRATOR THAT COFFERS AUTOMATIC INENTIFICATION OR THROUGH AGENTS,

APPLICATIONS TO PRODUCT END-USERS INCLUDING

HARDWARE INTEGRATION SERVICES, 2.2 N EXCHANGE FOR SUCH RIGHT, INTEGRATOR SHALL

CONTRIBUTE ONE OR MORE VALUE-AND SEZRVICES FOR

1.2,3"Sox.moms INTEEGRATOR." A SYMEDL FRODUCT, WHICH ARE DEFTNED IN SECTION L.0.
TWTEGRATOR THAT OFFERS INTEGRATION RERVICES FOR .
WETWORK AND WERTICAL APPLICATIONS, INCLUDING 2.3 THE INTEGRATOR SHALL SUBMIT, FOR SYMEOL

REVIEW AND AFPPROVAL, THE RESELLER AFPLICATION,
CREPIT APPUICATION, TaX BXEMFTION CERTIFICATE,
EDUCATION PROFILE, PRODUCT MARKETING PLAN, AND
OTHER  INFORMATION REASDNAELY REQUIRED  EY
EyMBAL TO Qualiry RESSLIER.

SOFTWARE DEVELORMENT SERVICES FOR THTESRATION
OF AUTOMATIC IDENTIFICATION AND RADID FREQUENCY
SOLUTIONS INTD ENTERPRISE 5YGTEMS.

1 [T
Intzgrator Agreement gesbol
N& Sabes Donfract DY
InfEgrGo Agresment Auspes: by
Flnet Rev, 1172000
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SYMBOL TECHNOLOGTIES

24 SUBSEQLENT TO THE IMITIAL SUBMITTAL, UPON
SYMBOL'S REQUEST, THE INTEGRATOR SHALL PROVIDE
SyMBOL WITH AMNUAL UFDATES TO INTEGRATOR'S
PRODUCT  MARKETING  PLAN.  EACH  PRODUCT
MARKETING PLAN SHALL INCLUDE INFORMATION IN
SURPORT OF THE INTEGRATOR'S RESPONSIRILITIES SET
FORTH IN THTS AGENEEMENT.

2.5 THE INTESRATOR ERALL HAVE  APPROPRIATELY
TRAINED STAFF TD SELL AND SUPPDRT THE PRODUCTS
TO IT¢ END-LISER CUSTOMERS, THE INTEGRATOR SHALL
HAVE FULL RESPONSIEILITY AMD LIAEILTYY FOR END-
USER IMSTALIATIONS., THE INTESRETOR SHALL BT
RESPONSIRALE 50k ALL EXFENSES IT INCLIRS IN SUPPDRT
OF ITS BEND-DISERE,

2,8 THE INTEGRATOR SHALL CONDUCT BUSINESS IN ITT
OWN NAME A5 AW IWDEPENDENT CONTRACTOR AND
SHALL NDT REPRESENT ITGELF AS AN EMPLOVEE OR
AGENT OF SYMBDL.

T 2,7 THE  INTEGRATDR  SHALL  ATTSND  AND
SUCCESSFULLY COMPLETE CERTIFICATION TRATNING FOR
ALL PRODULT PLATFORMS TO BE RISOLD, TRAINING IS
AT BITEGRATOR'S SOLE BXRENSE,

7.8 THE INTEGRATOR 1S NOT AUTHORIZED TO RESELL
USED PRODUCT QR PRODUCT THAT HAS  EEEN
PREVIDUSLY SOLD WITHOUT SYMRACL'S PRIOR EXPRESS
WRITTEN PERMISSION,

2.9 THe INTEGRATOR SHALL FURNISK T3 SYMBOL A {I)
MONTHLY INVENTORY REPDRT, AND (1) A MOWTHLY
SALES-OUT RERPORT IN A FORMAT SPECIFIED BY SYMBOL,
DUE BY THE 5TH BLSINESS DAY OF EACH MONTH FDR
THE PREVIOUS THIRTY [30) DAY FERIOD, THE REPORTE
SPECTRIED JN THIS SECTION SHALL EE I A FDRMAT
PREGCRIBED BY SYMRCL, SYMDOL RESERVES THE RIGHT
TO REASONABLY MODIFY THE INTEGRATOR'S REPORT
- REQUIREMENTS FROM TIME 7O TIME WITH PRIDR
WRITTEN NOTICE.

210 THE INTEGRATOR SHALL MOT REZRLIT AN
AUTHORTZED SvyMeol RESSLLER WITHOUT Sympol't
PRIOR WRITTEN CONSENT,

201 AN INTEGRETOR  THAT HAS  MATERIALLY

INFLUENCED THE DIRECT SALE OF PRODUCTS, AND LPON

MEETING S¥MBOL'S THEN-CLIRRENT PROGRAM CRITERLL,
MAY QUALTFY FOR REFERRAL CREDIT AS ESTABUISHED EY

CHANGE £ SyMBOLS SOLE DETION AND DISCRETION.

212 THE INTEGRATOR AGREES NOT TO INTENTIONALLY
ENGAGE IN ACTTVITIES WHICH MAY DIMINGSH SYMEADL'S
FIGHTS OR INDUSTRY STANDING.

2.13 THE INTEGRATOR SHALL ADVISE SYMEDL IN
WRITING WITHIN THITY (30} DAYS OF THE EFFECTIVE
DATE OF CHANGES TN MAJORITY DWNERSHIP DR LEGAL
ADDREES,

234 THE INTEGRATOR SHALL RAVE A HELR DESK
EVALLABLE FOR ITS END-USER CUSTOMERS A% WELL AS
TECHNICAL AND SALES SUPPORT FOR THE PRODUCTS,
THE INTESRATOIR MEY ALSD BE RECLIRED, AS
PRESCRIBED EY THE SPECIFIC PRODUCTS PURCHAGED
FOkR RESALE, TO PROVIDE TTS EN~USER CUSTGMERS
WITH PRODUCT  CONFIGURATION ° SUFPORT,
DMAGNDSTICS SUPPORT, INSTALLATION SERVICES, AND
DTHZR PROFESSIONAL SERVILES,

3.0 PURCHASE ORDERG. A PURCHASE DRDER FOR
Propuct ("ORDER"} IS5 REQUIRED AND SUBJECT TO
SYMBOL ACCEFTANCE. AN ORDER IS BOUND BY AND
SURIECT TO THE PROVISIONS OF THIS AGREEMENT,
SYMBOL'S SiLSIVESS PARTNERT GLEDE FOR (IRDER
FLACSMENT AND  PropUcs RETURKS, AND OTHER
PROGRAM  GUIDELINES ISSUED BY  SYMBOL 10
INTEGRATOR FROM TIME TO TIME DURING THE TERM OF
THIS AGREEMENT. NO GTHER TERMS AND CONDITIONS
CTHER THAN THOSE 567 FORTH HEREIN SHALL APPLY TD
AN ORDER, IN THE EVENT OF A CONFLICT I TERMS,
THOSE CONTAIRED HEREIN SHALL PREVAIL,

3.1 AN ORRER SHALL SPECTRY, AT A MINIMUM,
CALENDAR. DELIVERY DATE, COMPLETE DELIVERY AND
BILLING LOCATION, PRODUCT MODEL NUMEER AND
DESCRIFTION, SYMBOL PART NUMEER, QUANTITY, UNTT
LIET PRICE, AUTHORIZED DISCOUNT AND RESALE/TAX
IDENTIFICATION  NDMEER. AN DRDER  RECEIVED
WTTHOUT THIS INFDRMATION MAY BE RETURNED 7D
INTEGRATOR  FOR  COMPLETION OR  FAMFRIED AT
SYMBOL'S REASONABLE PISCRETION,

2.2 IN THE BEVENT THE INTEGRATOR REQUESTS SYMEOL
DELAY DELUIVERY OF THE PRODUCT WITH LESE THAN
THIETY {30) DAYE WRITTEN NOTICE - PRIOR TO
SCHEDULED SHIPMENT DATE, THE INTEGRATOR SHALL BE

SURIECT TO A FIFTESN (15%) PERCENT CHARGE EASED

WA Seler Contrest
int=orajor Agreement
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UFON THE CURRENT CONTRACT PRICE OF THE
PROMUCT(E) AFFRCTED.

4.0 PRICE DIerolINTs, THE INTEGRATOR'S INITFAL

PRODUCT DISCOUNT LEVEL SHALL BE DETERMINED BY
SYMBOL  HASED  UPON  INTEGRATOR'S PRODUCT
MARKETING PLAN AND APPLICATION INFORMATION.

4.1 LIPDN COMPLETION OF EACH TWELVE-MONTH TERM,
SYMBOL SHALL REVIEW THE INTEGRATOR'S DISCOUNT
LEVEL, WHICH SHALL BE BASED UPON ACTUAL RET
REVENUE AND THE INTEGRATOR'S COMPLIANCE WITH
THE TERMS AND CONDITIONS SET FORTH IW THIS
AGHERMENT. SYMBOL RESERVES THE RIGHT TO AMEND
INTEGRATOR'S RESELLER STATUS AS A RECULT OF SUCH
REVIEW,

4.2 MODIFCATIONS 7O FPRODUCT (IST PRICE MAY
QCCUR FROM TDME T TIME IN THE EVENT OF A (1)
PRICE DECREASE — THE INTEGRATOR'S ACCOUNT SHAIL
BE CREDITED, SURIECT TD VERIFICATION EY SYMBOL,
FOR EACH UNSDLD UNIT IN THE  INTEGRATOR'S
INVENTGRY ON THE EFFECTIVE DATE OF THE DECREASE;
£ UNIT MUST BE UNUSED, UNDAMAGED AND HAVE BEEN
SHIPPED FROM SYMHOL TO INTEGRATOR RO MORE THAN
SI% {6) MONTHS BEFORE THE PRICE PECREASE. FIRM,
ACCEPTED ORDERS IN BACKLOG OR GRDERS RECEIVED BY
SyMBOL SUBSEQUENT TO THE EFFECTIVE DATE OF THE
PRICE DECREASE WILL BE. INVOICED AT THE NEW,
REDUCED PRICE, (2) PRICE JVCRE4SE - FIRM, ACCERTED
ORDIERS IN BACKLOG, AND ORPERS RECEVED BY
SYMBOL WITHIN MINETY (200 DAYS OF THE EFFECTIVE
DATE DF THE INCRFASE, WILL BE INVOSCED AT THE
DRIGINAL PRICE, PROVIDED THE SHIP DATE 25 WITHIN
NINETY (20) DAYS OF THE EFFECTIVE DATE OF THE
TNCREASE, THE PRICE INCREASE WILL AFPLY TO
LIMSHIPRED ORDERS IN BACKLOG AFTER WINETY (50)
DAYS,

5.0 STamnnirn PrODLCT SUBROET, SYMBOL SHALL
PROVIDE THE INTEGRATOR WITH ITS STANDARD
PRODUCT  PROMOTIONAL — MATERIALS,  ZUSTDOMER
SERVICE PRODUT SUPPDRT IS AVAILABLE TO THE
INTESRATOR BY TELEPHOWE DURING SYMBOL STANDARD
BUSINESS HOLIRS,

£.0 Lisr oF TRADEMARIG/TRADE NAMES, SYMBOL
HAS THE SNCLUSIVE WORLDWIDE RISHTE TO ITS
TRADEMARES AND TRADE NAMES, THIS AGREEMEWNT
DOES NOT AUTHORIZE USE OR DUPLTCATION EY THE
INTESRATOR DR ANY THIRD FARTY OF 3IYMBOL

TRADEMARIS OR TRADE NaMES WITHOUT SyMpoOL's
FRIOR  REVIEW  AND  WRITTEN  APPROVAL.
NOTWITHSTANDING THE ROREEOING, THE INTEGRATOR
MY USE THE APPROPRIATE SYMBOL PARTHNER MARK FOR
WHICH THE INTEGRATOR QUALTFIES AND INTEGRATOR
SHALL OMLY USE SUCH MARK AS PRESCRIEER IN THE
THEN-CURRENT KELEASE OF THE TSyMBOL PARTNER
Mari UsaGE GUIDE”,

7.D SepvIcE,  INTEGRATOR IS REQUIRED BY SYMEOL
TO PROVIDE ITS CUSTOMERS WITH, OR ARRANGE FOR,
FIRST TIER, IMITIAL SERWICE FOR THE PRODUCTS.
INTEGRATOR  ™MaAY ALSQ  OFFER  ITS  END-USER
CUSTOMERS SYMBOL DIRECT SERVICE OFTHINS FDR
WHICH INTEGRATOR MAY QUALTFY FOR A REFERRAL FEE
PROVIDED ALL THEW-CURRENT PROGRAM CRITERIA IS
SATTSFIED, '

£.0 ProDUcT  DISCONTINUANCE. SYMBOL MAY,
FROM TIME TG TIME, AT ITS SOLE DISCRETION,
DISCONTINUE THE MANUFACTURE AND SALE OF ANY
PRODUCT, SYMBOL SHALL PROVIDE NINETY (90) DAYS
WRITTEN NG[ICE 7O THE INTEGRETOR PRIOR TO
PISCONTINUANCE  OF ANY PRODUCT ("NOTICE OF
DISCONTINUAMCE™. THE INTEGRATOR SHALL BE
ENTITLER TD RETURN ITS THEN-CURRENT STOCK OF
SUCH PROPUCT I ACCORDANCE WITH THE PRODEDURES
OF THIS SECTION AND DF SECTION & ("STANDARD
PRODUCT RETURN") AND WILL NOTIFY SYMBOL OF
INTEGRATOR'S  WRITTEM  INTENT T RETURN
DISCONTINUED PRODUCT, WITHIN THERTY {30} bavs
OF INTEGRATOR'S RECEIFT OF SYMBOL'S WRITTEW
RETURN AUTHORIZATION, INTEGRATOR MUST RETURN
THE DISIONTINUED PRODUCT FOR CREDIT AGAINST
FUTURE PURCHASES ONLY, PROVIDED, UPON SYMBEOL
INGPRECFION, THE RETURNED FRODUCT IS UINUSED,
LINDAMAGED AND IN THE ORIGINAL PACIAGING,

8.0 STANRARD Ppopucy RITURN,  PRODUCT
RECETVED HY INTEGRATOR WITHIN SEVEN {7) BUSINESS
PAYS OF THE [BATE THE RETURN IS REQUESTED WILE BE
ASCEPTED BY SYMBOL WITHOUT A RESTOCIING GHARGE
PROVIDING  RETURN AUTHORIZETION HAS  BEEW
GRANTEDL PRODUCT DELTVERED TO THE INTESRATOR
THIRTY (30} DAYS PREOR TG RECEIFT OF THE RETURN
REQLIEST BUT MORE THAW SeveN (7)) Dave I8 ELISIBLE
FOR RETURN WITH A RESTOCHING CHARGE DF FIFTEEN
PERCENT (159 OF INTEGRATOR'S PFRICE IF ARPROVED
By SYMEDL. PROBUCT PURCHASED MDEE THAN THIRTY
(30) DAYE PRDR TD RECEIFT OF THE REQUEST IS NOT
ELREELE FOR CREDIT, THE INTEGRETDR'S REQUEST

integrater Agresmernt
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MUST STATE A VALID BUSINESS REASDM FOR THE
RETURN OF PRODUCT IN ORDER T OFTAIN A RETURN
AUTHORTZETION  MUMBER, THE INTEGRATOR MUST
PROVIDE COMPLETE, VAIID SERIAL NUMBERS OF
PRODUCT AND THE ASSOCIATED INVDICE NOMERR.
PRODUCT ELIGIELE FOR RETUREN CREDIT MUST BE NEW,
UNSDLD,  UNDAMAGED  AND TN THE  DRIGTNAL
PACKASTNG, DAMAGED OR USED PRODUCT IS NOT
ELIRTRLE FOR CREDIT, PRODUCTS THAT HAVE BEEN
DISCOMTINUED OR ORSOLETER ARE NOT ELIGIBLE FOR
RETURN OR STOCK ROTATION,

8.1 CREDTTS  FOR  RETURNMEDR  PRODUCT, PRODUST
RETURNG SHALL BE CREDITED AT FULL VALUE. WHEN
PROCESSING RETURNS WITH A FIFTEEN PERCENT (15%)
RESTOCKING CHARGE, THE REGSTOOKING FEE WILL BE
DEDUCTED FROM THE INTEGRATORS NET CREGIT
AMOUNT. CREDIT FOR RETURNED PRODUCT WILL BE
APPLIED TO THE INTEGRATOR'S ACCOUNT WITHIN
FIFTEEN [15) DAYS OF RECEIPT AND ACCEPTANCE OF
THE PRODUECT AT THE SYMBOL-PESIGNATED LOCATION,
CREDIT 1S ISSUED BY SYMBOL TOWARD PRODUCT
PURCHASE PROVIDED SUCH PRODUCT PURCHASE OLCLRS
WITHIN SIXTY [601) DAYS OF SYMBOL'S RECEIFT OF
RETURNER PRODUCT, RETURNER PRODUCT MUST BE
SHIPPED  PREPAID TC THE SYMBOL-DESIGNATED
TOCATION WITHIN SEVEN (7) BDSINESE DAYS OF
'RECEIFT OF RETURN AUTHORIZATION. INTEGRATDR IS
RESPONSIBLE FOR THE DRIGINAL FREIGHT CHARGES,

1

0.2 OUT GF Boy FATLURE. AN OUT-DFR0Y PROPUCT
FAILLIRE 1S FUIGTRLE  FOR  DUPLICETE  PRODUCT
EXCHARGE ONLY, UPON INTEGRATOR'S REQUEST FOR
RETURN AMD SYMBEOL'S JSSUANCE OF A RETURN
AUTHDRIZATION, IN  ACCORDANCE  WITH  THE
PROCEDURES DUTIINED IN SECTRON B0 OF THIS
AGRESMENT., SUCH RETURNS ARE NOT ELIGIELE FOR
CRERIT,

0,3 ZUeToM PRODUCT, CUSTOM PRODUCT IS5 WCT
RETURNABLE, CL'STOM PRODUCT I8 PRODUCT MOBRIFTED
TO MEET A SPECIFIC REQUIREMENT DF INTEGRATER AND
NOT ORDINARILY SOLD BY SYMBOL IN THE MODIRED
FORM.

10.0 PrROPRIETARY. INFORMATION. PROPRIETARY
TNFORMATION EXCHANGED BY THE PARTIES &Hall BE
SOVERNED BY SCHEDULE B 7O THIS AGREEMENT.
PROPRIETARY INFORMATION 5PALL INCLURE, BUT IS

NOT  LIMITED  Tty, CTHE FROVISIONS OF  THIS
AGRESMENT, NON-STANDARD PRODUCT
DOCUMENTATION, FROGRAM MATERIALE,

DEMONSTRATION FROPUCT, TRAINING DRTA, PRODUCT
PRICTHG AND DISCOUNTS,

11.0 AGSTIEGNMENT. THIS AGREEMENT IS PERSONAL
BETWEEN SywBOL AND THE INTEGRATOR, NZTHER
PARTY MAY ASSIGN OR TRANSFER TEIS AGREEMENT, IN
WHOLE OF, TN PART, WITHOLT PRIOR WRITTEN CONSENT
OF THE OTHER. .

12.0 TrrM & TERMINATION,

12,1 TERM. THE TERM OF THE AGREEMENT 15 TWELVE
{12) MONTHS FROM THE EFFECTIVE DATE OF JANUARY 1,
2001, TO CSTABLISH THE INTEGRATOR'S PURCHASE
VOLUME  ARPLICABLE TG SYMROL'S  PROGRAM
REQUIREMENTS.,  FMENEWALS SHALL BE FOR TWELVE
(12} MONTH TERMS AND SHAIL BE ALUTOMATIC, EXCEPT
THAT SYMBOL MAY REQUEST THE JINTEGRATOR TO
FROVIDE ANNUAL LPDATES TO INFORMATION REQLURED
IN THIS AGREEMENT TO QUALIFY INTEBRATOR FOR A
RENEWAL TERM. ’

12.2  TERMINATIOM, THE AGREFMENT MAY EE
TERMINATED BY EITHER PARTY PROVIDED £ WRITTEN
NOTICE I5 FURNISHED TO THE OTHER PARTY MO LESS
THAN THIRTY {30} DAYS PRIOR TO THE EFFECTIVE DATE
OF CARCELIATION. THE AGRESMENT SHAL ALSD
TERMINATE IN THE EVENT OF ANY OF THE FOLLOWING,
EFFECTIVE THIRTY (30) DAYS FROM RECEPT OF
WRITTEN NOTICE: (A} FALLURE TO CURE A MATERIAL
DREACH WITHIN TWENTY (20) BUSINESS DAYS FROM
RECEIFT OF NOTIRICATFON OF SUCH  BREACH;(E)
INGOLVEMCY OR  FILING TO SEEK RELIER  FROM
CRERITORS; (C) URON MUTUAL AGREEMENT OF THE
PARTIES T4 A WRITING SIGNED 8Y BOTH BARTIES,

mtegratar Agresment
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IN WITNESS WHEREDF, THE PARTIES HAVE SET THEIR STGNATUREQ 4% OF THE DATES 5ET FORTH. THE EFFECTIVE
DATE OF TriE AGREEMENT I& JANUARY 1, 2001,

BARCODE SYSTEMS SYMBOI. TECHNOLOGIES, INC.:

N - Q/"—-—r'——“‘? ! -
By: JQ—-—‘-L—!, }J ' By: /%MQM Q,‘ q%'/
PRINTED NaME: DAVID SOKOLOW PRINTER NAME: THOMAS A AT
TITLEY FRESIDENT TrTLe: DIRECTOR, CHANNEL OPERATIONS
DATE: g} /s W@ / DATE: TAN Ee, 2o
Inmgrator Agrasmant symbeal
P

W& Salos Doniract
irilegratar Agreamarnd
Fimal Rew, $1/2000
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Additional Standard Terme_gne Congitionz of Sajer and Seryles

13. Termns of Payment, (&) for Prodicts - TERE
OF BAYMENT ARE NET FORTY-FIVE (45) DAVE FRhoM DATE OF
SWIFMENT, SUBIECT TD THE APPROVAL BY SRUER OF THE
AMOLINT AND TERMS OF CREDIT. SELLER RESERVES THE RIGHT
AT AMY 'TIME TO REVOKE ANY CREDIT BXTEMDED TO BUYER IF
BAYMENT IS5 IV ARREARS FOR MORE THAN THIRTY (30) Davs
AFTER NOTICE 7o BUYER Or BUYER'S (REDIT DOCS NOT
WARRAMT FUITHER, EXTENSION OF CREPRIT. [ACH SHIPMENT
SHALL BE INWOFCED AKD PATD FOR WHER DUE WITHOUT REGARD
T OTHER SCHODUED DEMVERIES, (B) [or Sgewcs -
PAYMENT TERMS FOR THE PURCHASE 0F SELLER'S SERVICE ARE
THIRTY (30) DAYS NFT FROM THE DATE OF SELLERTS TNVDICE.
Invaices wni BE FROVIDED BY SELLER IN ADVANCE OF THE
APBLICKRLE BILLING FERIOD. BUYER SHall HAVE THE QFTIONR OF
PURCHASTNG AN EYTENDED BILLING QOFTION AT A DISCOUNT FOR
ADDITIONAL YEARE OF BERVIDE COVERRGE WITHM A SERVICE
AGREEMENT THAT IS EXECUTED ARNUALLY,
BUYER SHsLL PRE-PAY THE TGTAL VALUE OF THAT CONTRACT FOR
TrE ENTIRE COVERAGE PERIOD, SERVICE COGTS ARE TRE BASiC
MONTHLY CHARGES FOR THE PRODUCT AND ASSTICIATED
SERVICE. THESE CHARGES DO NOT INCLUDE APPLICARLE TAXES
DR SEUER'S IMFDSED CHARGES FOR ZONES, RESPONSE TIMES,
EUSTOM SERVICE OPTIONS DR EXTENDED HOURS DF COVERAGE.
BAzIc MONTHLY CHARGES WILL REMAIN &5 LISTEDR DLURING THE
INTIAL SERVICE TERM, ANY SERVICE PROVIDED TO THE BLYER
BY SCLER TraT 15 OUTSIDE THE SCOFE OF THE SERMICE
AGREEMENT WILL BE INVOICED AS INCURRED AT BUYER'S TIME
AND MATERIAL RATES PREVAILING AT THE TIWE SUCH SERVICE 15
PROVIDED, [C} SCLLER RESGRVES THE RIGHT AT ANY TIME TO
REVOKE ANV CREDIT EXTENDED TO BUYER IF RAYMENT IS IN
ARREARS FOR MORE THAN TRIRTY (30} DEYS AFTER NOTICE TO
BUYER OR BLYER'S CREDIT DOES NOT WARRANT FURTHER
EITENSION OF (REDIT.

14, TrmiEe & DrELzveERY. (A) AT SELLER'S OFTIDN, SHIPMENT
wil B FOB SR’ LowG IsLanD, NY FLANT, OR TS PLANT
OF MAMUEACTURE. RISK DF LOSS OR DAMAGE SHALL PASS FROM
SELLER TO BUNER UPCN DELIVERY TD COMMOR CARRTER OR
BINER'S REPRESENTATIVE AT THE FOB pOINT, SEUER'S LOnG
Isianin, NY FACTORY OR ITS PLANT OF MANURACTURE, DUvER
BHALL HAVE THE RESPONSIEIITY TO PAY FOR INSURARCE! ALL
CLATME FOR DAMASE MUST BE FILED Bv BUYER DRELTLY WiITH
CARRTER; (B) ARSENT SPECIFIC INSTRUCTIONG, SELLER WILL
GELECT THE CARRIER FOR SHIFMENT, BUT BY DOING 50, WL
NST THERIDY ASSUME ANY LIAPILTTY I¥ CONNECTION WITH
SHIPMENT WOR SHALL THE CARTIER IN ANY WAY EE CORSTRUED
TO DPE THE AGENT 0F SELLER; (C) Seler SHALL vOT BE LIABLE
FOR ANY DAMAGES DR PENALTY FOR DELAY CALSEDR SOLELY BY
TRANSFORTATION OF FATLURE TD SIVE ROTISE OF SUCH DELAY,

15, Taxes, PRICES ARE EXCLUSIVE OF ALL FEDERAL, STATE,
MUNICTRAL OR OTHER SOVERNMENT EXCISE, CUSTOM DUTIES,
BALEE, USE, QUCUPATIONAL OR WIKE TAMED TN FORTT AND AWY
SUCH TAXES SHA'LL BE ASEUMED AND PAR: FDR BY, Biver. IN

In sucw ever, -

ORDER TD EXEMFT £ SALE FROM SALES GR USE TAX LIARDLITY,
BUTER WILL SUPPLY 4 CERTIFICATE OF BXEMFTION QR SIMILAR
DDCUMENT TO SELLER AT THE TIME DF ORDER PLATEMENT.

16. SOFTWARE. AL SOFTWARE {INCLUDING FIRMWARE)
FURNISHED TO BUVER 15 ON A LICEMSED BAETS, SELLER GRANTS
T BUYER A NOW-TRANSFERABLE AND NDN-EXOLUSTVE LICENSE
TD USE EACH SGFTWARE DR FIRMWARE FROGRAM DELIVERED
HEREUNDER (“LICEMZED PROGRaM™, EAGH SUCH LICENSE
GRANTED AUTHORIZES BUYIR TO USE THE [ICENSED PROGRAM
TN MADHINE-READAELE FORM DMLY, AMD IN THE CASE DF
SOFTIARE SUFPIIED WITH HARDWARE, ONLY ON SYSTEMS
SUPPLIED BY BELLR TO BUYER UNDER THIS AGREEMENT.
SUCH LICENSE MAY NOT BE ASSIGNED, SUBLICENSED OR
DTHERWISE TRAMSFERRED BY BINER WITHOUT PRICR WRITTEN
CONSENT OF SELLER, EXCSIT THAT, REGARDING ANY LICENSED
PROGRAM EWMRODIED IN 4 PRODUCT, THE TRANSEER OF SUSH
PRODUCT SHALL CONVEY TO BUYER'S TRANSIEREE A LICENSE T0)
vsF SUCH LYCEREED PROGRAM UNDER TERMS COMMENSURATE
WITH THE LICENSE SET FORTH IN THIS ASREEMENT. NO RIGHT
To cOPY A LICENSED PROSRAM IN WHOLE OR IN PART IS
GRANTED EXCEPT A4S PERMITTER UNBER TrE COPYRIGHT Law,
BUNYER SHALL NOT MODIFY, MERGE, OR INCORBORATE ANY FORM
OR PORTION OF A LICENSED PROGRAM WITH OTHER PROGRAM
MATERIAL, CREATE A DERIVATIVE WORK From a LICENGED
PROGRAM, OR USE A LICEMSED PROSKANM IN A NETWORK.
BUYER AGREES TO MAINTAIN SELLER'S COPYRIGHT NOTICE DNy
TF LiceEnseD PROGRAMS DELVERED HEREUNDER, AWR TO
INCLUDE THE SAME ON ANY AUTHORIZED COPIES IT MAKES, IN
WHOLE OR IN PART. DBUYER AGRERS WOT 7O DECOMPILE,
DEASSEMELE, DECODE OR REVERSE ENGINEER AMNY ICCHSED
PrOGRAM DELIVERED TD BUYER OR AHY PORTIGH THORCOM

17. INFRINGEMENT INDEMRIFICATION, GELLER SHALL
DEFEND ANY CLATM, SUIT OR PROCESBING BROUGHT AGAINST
BUYER INSOFAR AS IT IS BaSED ON A GLAIM THAT THE USE DR
TRANSFER  OF  ANY  PRODUCT  DEVERED  HEREUMDER
CONSTTTUTES AN TNFRINGEMENT OF & UNITED STATES RATENT
OR COPYRIGHT 1N EﬁST'ENCE £S5 OF THRE 3XTE OF DEUIVERY DF
THE PROBUCT TO Buver (AN “INFaNGEMENT CLATM™S 20 LanG
A% SRUIER 1S NOTIFIED PROMETLY IN WRITING BY BUYER £5 TO
AR SUCH ACTION AND 15 GIVEN FLLL AUTHORITY, INRORMATION
ANP ASSISTANCE (AT SELLER'S EXPENSE) TOR THE DEFENDE. 1N
ADDITION TG 5511505 OBLIGATION T PEFEND, SELLER SHail,
PAY ALL DAMAGES AND O0STS (EXCEPT  CONSEOUENTIAL
DAMAZES)  AWARDED  THERTIN  AGAWNST  BUYER. THE
OBLIGATIONS 55T FDRTH ABOME SHALL NOTT, HOWEVER, BXTEND
IO PRODUCTS DELIVERED HEREURDER WHICH WOLLD GIVE RIS
o & O, SUIT, PRDE@ING, FINDING OR CONCLLISIDN
SCLELY FOR CONTTIBUTORY INFRINGEMENT DR INPUIEMENT BF
INFRINGSMENT, SELLER SHALL NOT BE RESPONSIOLE FOR ANY
COMPROVESE MADE BY BUYER WITHOUT IT5  COMESRT.
NOTWITHSTANDING THE FOREGCING, IN THE EVENT OF AN
InrrincEpsEnT Clamm, SELLER'S OBLSGLTION UNDSR THIS

integrator Agreoment syl
N4 Siaies Contract —

Infegrato) Agresment
Final Rev, 142000



r

 CLAIM.

SYMBOL TECHNLOGTES

o 4EEM

=y
T
[y
i

PARAGRAPH SHill BE FULFILLED, AT SE{LER'S SCLE OPTION AND
SOPENSE, TP SFLLER AT ANYTIME! {A) DETAING A LITINSE FOR
BUYER TO COMTIMUE THE USE OR TO SCLL THE INFRINEING
PRODUCT PURCHASED FROM SELER, OR (B) REFUNDS TrE
PURCHASE ®RICE FAID TO SELER BY BUYER FOR SUCH
INFFINGING PROPUCT LESS A REASCNABLE AMOUNT FOR USE,
DAMAGE, OR OBSOLESSENCS, AND REMGVYES SUCH PROpUCT; OR
{C) REPLAZES OR MODIFTES THE INFRINGING RFRODUCT SO A5 TO
BE  SUBSTANTIALLY FURCTIONALLY EQUIVALENT TO  THE
INFRINGING PRODUCT BT WONINFRINGING.  BUYER AGRERS
THAT THE FOREEOMG INDEMNIFICKTION EHALL NOT APPLY AND
MOREOVER, SHALL BF EXTENDED Th SEILEN FOR ANY CL&IM OF
U.S, PATENT INFRINGEMENT WHICH MAY BE BROUGHT AGRINST
SELLER BECAUSE DF COMPLIANCE WITH BLYER'S PARTICULAR
DESIGN REQUIREMENTS, SPECTAICATIONS DR INSTRUCTIONE,
BLYER GRANTS TO SELLER THE BEWEFIT OF ANY LICENSE TOD
BUYER UNDER ANY PATENT WHICH MAY BE THE SUEIECT OF AN
INFRINGEMENT ALLEGATION HRRIMNDER TO THE BXTENT
PERMITTER BY SAID LICENSE,

SEIER SHALL HAVE NO LJAEIITY 7D BUYER UNDER THIS
FARKGRAPH IF ANy INFRINGEMENT CLAIM IS BASED UPON THE (1)
USE (F PRODUCTS DELIVERED HERCLUINDER IN CONNECTION OR 0
CAMBINATION WITH EQUIPMENT, ¢ DEVICES DF: SOFTWARE NOT
DELIVERED BY SEIER, OR {I) u5F OF PRODUCTS DELIVERED
HEREUNDER IN A MAMNER FOR WHECH THE SAME WERE NOT
OESIGNER, OR (@) MOMFICATION BY BUVER OF PRODUCTS
PELIVERED HEREUNGER TO THE EXTENT SUCH MODIFIDATION I8
THE CAUSE OF THE CLAYM OR SUIT.  SELLER SHAU. FURTHER
HAVE NO 1TABILITY TO BUYER FOR ANY INFRIMGEMENT CLAtM
BASED DN Btmza’s USE OR TRANSFER OF THE PRODUCT
DAIVERED HEREUKDER ASTER SELERS NOTHE THAT BUYVER
SHALL CEASE USE OR TRANSFER B3R SUCH PRODUCT PUE 7O Sucs
EXCEPT AS STATED ABOVE, SELLER
DISCLAIMS ALL WARRANTIES AND INDEMNITIES,
EXPRESE, IMPLIED OR STATUTORY, FOR PATENT OR
COPYRIGHT INFRINGEMENT,

IB. WARRANTY. (&) S5eli=RS STANDARD SCAMNER AND
TERMINAL PRODUCTS ARE WARRANTED AGATRST DEFECTS Iv
WORKMANSHIP AND MATERIALS FOR A FERIOD DF FIFTEEN (L5)
MIONTHS FROM THE RATE OF SHIPMENT, PROVIDED THE PRODUCT
REMAINS UNHMODIFIED AND 15 DPLRATID UNDPR NORMAL AND
PROPER COMDITIONS. THE SOLE OBLISATION OF SELLER FOR
DEFECTIVE HARDWARE PRODUCTS 18 LIMIFER TD REPAIR OR
REFLACEMENT (AT SELER% OFTION) ON A& “RETURN TD
FACTORY™  BASIS WITH PRIOR  SELLER.  AUTHORIZATION,
SHIPMENT TO AND FROM SELLGR WILL BE AT SELLFR'S SXFENSE,
UNLESS ND DEECT 15 FAUND. NGO GHARGE WILL BE MaDE TD
BUYER FOR REPAIR OR REPLACEMENT FaRTE. (B) Twe
-HFOREVENTIONED PROVISIONG DO NOT EXTEND THE ORFFINAL
WARRANTY BERIOD DF AW PRODUCT THAT HAD EITHER ESEN
REPAYRED OR REPLACED BY SELLTR. (O} THE ABDVE WARRANTY
FHALL NOT APPLY O ANY PRopuctT (I) WHICH HtS BEEN
REPATRED DR AUTERED, IDICEFT BY SELLER; (I1) WHICK MAS 90T
EESN MAINTAINZD I AUTORDAMCE WITH ANY OPERATING O
HANDLING INSTRUCTIONS SOPPLYED BY SELLER, G (T0) WICH

=l
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1)

HAS PN SUBIECTED 70 UNUSIAL PRYSICAL OR ELECTRICAL
STRESS, MIGUSS, ABUSE, NEGLIGENCE Oh ACCIDRNT, EXCFEPT
FOR THE WARRANTY OF TITLE AND THE EXPRESS
WARRANTIES STATED ABOWE, SELLER DISCLAIME
ALL  WARRANTIES ON PRODUCTS  FURNISHED
HEREUNDER INCLUTENG ALL IMPLIED WARRANTIES
OF MERCHANTABILITY AND FITNESS FDR A
PARTICULAR USE, THE STATED EXPRESS WARRANTIES ARE
TN LIEU OF ALl OBUIGATIONS OR LIAHILITIES ON THE PART OF
SEULER FOR DAMAGES, INCUDING BUT NOT LIMITED 1O,
SPECIAL, INDIRECT OF CONSEQUENTIAL DAMAGEE ARISING OUT
OF OF IN CONNECTION WITH THE USE OF FERFORMANCE OF THE
PRODUCT OR SERVICE. SRILSR'S LIAERITY FOR DAMAGES TO
BiWER CR DTHERS RESULTING FRON THE USE OF ARY PRODUCT
DR SERVICE FURNYSHED HEREUNDER SHALL IN RO WAY BICSED
THE PURCHASE PRICE OF SAI0 PRODUCT OR THC FAIR MARKET
VALULC OF SATD SERVICE, BXCEPT IV INSTAHCES OF INJURY TO
PERSING OR PROPERTY.

19, NoTrors. NOTICEE AWD  GTHER ROQUIRED
COMMUNICATIONS SHALL BE IN WIITING, SENT BY COURIER,
CERTIFIED MATL, TO THE ADDRESSES NOTRD ABOVE, OR SHALL BE'
ELECTRONICALLY TRANSMITTED EITHER BV TELEFACSIMELE OR
FLECTRONIC WALL TD PENSONS DESIGNATED BY THE PARTIFS,
ZND SHALL BE TEEMED TC HAVE BEEN DULY GIVEN UPDN RECENFT
THEREQF. LITHER BARTY MAY CHANGE THE APDIRESS, NAMES OR
TITES OF THE DECIGNATED PERSON BY SENDING WATTTEN
ROTICE IN ADVANCE OF THE EFFECIIVE DATE OF SUCH CHANGES
IN THE MANNER SFT FORTH ARDVE,

o8,  Sprvicc CHances; Remewats,  (A) Selos's
FROBUCTS TG BE SERVICED ARE LISTED BY SELUR'S pROpucT
NUMBER AND SERIAL NUMBER. — SOFTWARE I8 LISTED BY
SELLERS PRODLUCT NUMEER AND QUANTITY, {B) BUYER May
REQUEST TO CHANGE THE LIST OF ITEMS SERVICED BY SEULER
UNDER THE LERVICE ASREEMENT BY ADDRESSING THOSE
GHANGES IN WRITING TO SELER AT THE ABOVE ADDRESS,
ATTn: Sepvice CONTRACT ADMINISTRATION CHANGES ARF
EFFECTIVE UPON BUYRER'S REQUEST DETE OR RECEIFT OF SUCH
CHANGED SHOULD A REQUEST DATE NOT BE PROVIDED. (D)
Uron BUYERS AUTHORIZATION, SERVICE RENCWAL COVERAGE
BEGINS UPON THE EXPIRATION DATE OF THE INTTLAL COVERAGE
PERIGE. A SERVICE RENEWAL IS ARNUAL UNLESS OTHERWISE
AGREED IH WRITING SERVICT RENEWAL REQUIREE BUvER's
COMPLIANCE VIITH SELLER'E PAYMENT TERME.

21, SrourRITY IRTEREST.  BUYER GRaNTS TO SSHLER 4
PURCHASE MONEY SSCURITY INTERZST W THE Probucts
PURCHASED BY BUYER UNTIL SELLER I2 paID I FULL.  UINTIL
SICH PRYMENT, SELLER MaY FILE WITH THE AFPROPRIATE
AUTHDRITIES & COPY DF THE AGRZEMENT AS A FINANCING
STETEMENT 0FR SELLTR MaY SIGN eHD FILE A FINARNCING
STATEMENT STRICTLY Op BERALF OF BUWVER, AND DLYER HERERY
FRPOINTE GELLER &S ITS AGENT AND ATTORNEY-IR-FACT FOR
THTS PURPOSE.

7 Pt M|
Intsgratar Agrecment symtbal
NE& Saiat Dontroct
JLEATES FARTHEY

Intsirator Aprement
Sinai Ray, 1142000
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22, Torct MAIEURE, SHIPFING DATSS ACINOWLEDGED BY
SELLER ARE APPROZIMATE AND SELLER WILL NOT EE [TABLE FOR
ATY LOSE OR DAMAGE DUE TO ITS FAILURE To MEET SCHEDULED
SHIPPING DATES, SELUER SHALL IN NO EVENT BE LIABLE FOR
ANY -DELAY OR DEFAULT N TS FSRFORMANCE OF ANY
CBLSATION UNDER THIE AGRERMENT CAUSFD DIRECRLY DR
INRIRESTLY BY AN ACT OR QMISSION OF BUYER, FIRE, FLOOB,
ALT OF GOD, ACTS OF (SOVERNMENT, &N ACT OR DMISSION OF
L OR MILITARY AUTHDRITY OF 4 STATE OR NAJTON, STRIKE,
LOCKOUT OR OTHER LAROR FROBLEM, INABILTTY To SECURE,
DELAY IN SECURING OR SHORTAGE OF LABOR, MATERIALS,
SUPPLIZS, TRANSPORTATION OR ENERGY, TAILURES OF
SUBCONTRACYORS DR SUPPLIERE, DR BY WAR, RIOT, EMBARGD
OR CIVIL PISTURBANCE, EREAKDOWN, DR DESTRUCTION OF PLAN
OR EQUIPMENT ARISING FROM ANY CAUIRE WHETSORVER, OR ANNY
CAUSE DR-CAUSES BEYOND SELLERT REASONABLE CONTROL. AT
SFLLER"S OPTIDN AND FOLLOWING KOTICE TO BUYER, ANY OF
THE FOREGOING CAUSES SHALL BE DEEMED TD SUSPEND SUCH
DELIGATIONS DE SE[LER AS LONG AS ANY SUCH CAUSE SHAU
PREVENT OF DELSY PERFORMANCE, &ND SELLER AGREES TO MAIE
AND BUYER AGREES TG ACCEPT PERFORMANZE OF SUCH
CBLIGATIONS WHENEVER SUCH CAUSE HAS BESW REMEDIED.

23, DuspuTrs, IF LEGAL PROCEEDINGS ARE COMMENCED TO
RESOLVE A DISPUTE ARISING DUT OF OR RELATING TD THIS
AGREFMENT, THE PREVALING PARTY SHALL BE ENTITLED TO
RECOVER ALl OF ITS COSTS; ATTORNEY FEES, AND EXPERT
WITNESS FEES, INCLUDING ANY REASORMBLE CNSTS OR
ATTGRNEY FEES IN CONNECTION WITH ANY APFEALS.

24. ENTIRE AGREEMENT; No WaVER, THE AGRERMENT,
ALONE WITH THE SOEDULES, CONSTITUTES ‘THE ENTIRE
AGREEMENT AND UNDERSTANDINGS BETWEEN THE PARTIES £S TD
THE SULIECT MATTER THEREDF, AND SUPERSEDES AND REPLACES
Al FRIODR O CONTEMPORANEDUS AGREEMENTS, WRITTEN OR
DRAL, AZ TD SUCH SDRIECT MATTER.  EXCEPT AS 55T FORTH IN
THIS  AGREEMENT, NO ATTEMPTED WARIATION, MCDIFICATION
DR WATVER OF ANY PROVISION OF THIS AGRESMENT SHALL HAVE
ANY FORCE OR EFFECT UHLESS CONSEWTED TO TN WRITING
SIGNED BY THE PARTY AGATMET WHOM ENFOICEMENT THEREOF
IS SOMISHT.  SUCH VARIATION, MODIFICATION OF WAVER SHALL
BF EFFECTIVE ONLY I THE SPECIFIC INETANCE CONSENTED TO.
A FAITURE BY &MY DARTY 70 EXERTISE DR DELAY IN DYERCISIG

ANY RIGHT OR POWER CONFCREED LPOKN IT IN THIS REREEVMENT
SHALL WOT DPERATE AS E WAIVER OF ANY SUCH RIGHT OR

. POW(ER.

0

~Jj

MO F.14
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25,  GovennINGg Law. THS AGResMEBT SHALL BF
GOVERNED BY THE LAWE OF THE STATT OF New YORK WirhaLT
SIVING EFESTT TO THE CONFLICT DF LAW PRINZIPLES TREREDF
AN EXCHUDING THE ConvENTION On CONTRACTS FOR THE
INTERWETIORA, SaLE OF GE50DS,  EACH PBARTY HERERY
IEREVIICARLY AMD UNCONDITIORALLY SUBMITE FOR TTSELF AND
ITE PROPERTY IN ANY LEGAL ACTION QR PROCEELING RELATING
TO THES AGRESMENT O FOR BECOSNITION AMD ENFORCEMENT
DF ANY JUDGMENT IN RESPECT THEREDF, TD THE EXCLUSIVE
GENERAL JURTISICTION OF THE COURTS OF THE STATE OF New
York, ¥ THE CouNTY oF SUFFOLE, NEw YORK, AND TD THE
UsTTED SraTES DISTRICT COURT ROR THE ErSvern DHSTRICT
oF NEw Yokre, AND 70 THE RESPECTIVE APPELLATE COURTS
THEREDF IN CONNECTIDN WITH ANT APPEAL THEREFROIM.

26, Mirscriianeous, (A) THE SECTION HEADINGS LUSED
HERER ARE FOR DESCRIFTIVE PLRPOSES QLY AND SHALL NOT
B USED: IN CONSTRUING THE PROVISIONS OF THIS AGRERHENT.
{B) SERVICE Pxryusions, SERVICE AGREEMENT COVERAEE
DOES NOT INCLUPE PHYSICA| DAMAGE, WISUSE, UNALTHORIZED
AUTERATIONS OR ATTEMPTS TO REPAIR, AENGRMAL DPERATING
EMVIRDNMENTS, MAN-MADE OR NATURAL DISASTERS, DIRECT
VIGHTNING DAMAGE, NOR CONSUMABLE ITEMS SUCH A% TAPES,
DISIETTES, RIRBONS, PAPER, CABLES, PRONT HEADE, BATTERIES
OR CHARGERS, AND ANY ARSOCIATED EQUNPMENT OR SYETEM
EXCEPT A5 AFTECTED BY THE PARTICLLAR COVERED PRODUCT,
UNLESS ALSD SPECIFICALLY COVERED, () RIGHT To Inspzcr
SELLER RESERVES THE RIGHT TO INSFECT AMY PRODUCT THAT
HRS NOT BEEN COVERED AND IS DUT OF WARRANTY AND MAKE
DPERATIONAL AT A FGE, BEFORE PLACING UNDER COVERAGE OF
THIS AGRSEMENT, 7 THD SYSTEM WAS INSTALLED EY OTHER
THAN SELLER, SELER SHALL NDT DF LJABLE FOR EHYSICAL
BACKEOME. (D) UmLESS NOTICE OTHERWISE SPECIFIES, SEIER
DESERVES THE FOLLOWING HOULIDAYST NEW- YEARS DAY,
PRESIRENTE [3AY, MEMORIAL DAY, INDEPENDENCE Diny, Lrang,
Dy, THanrsEnmes DAY, ANp CHRISTHAE DAY,

ENp OF SCHEDULE A&

tnfegrator Lgreement

KL Safas Contrsch
integrotar Agresment
Final Rew, 1152000
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SCHEDMLE 8 7o INTEGRATOR AGREEMENT @ MUTUAL WOR-DISCI OSURE AGREFMENT

1 SYMBDL AND  INTEGRATOR  MAY RECELVE  Diits
("PROPRIETARY INFORMATION”) FROM EACH OTHER DURING THE
ToRM OF THE BUSTNFES  RELATIONSHIP DERIMZD Dy THE
INTEGERATOR AGRESMENT, THE PRIVESTONS THAT FOLLOW SHALL
SUPERSEDE THE PROVISIONE OF ANY LEGERND WHES MAY BE
AFFIXED 70 THE  PROPRIETARY  INFORMATION By THE
DISCLOSING PARTY AND THE PROVISIONS OF SUCH LESEND
SHALL, TO THE EXTENT IT IS JNCDWSISTENT HEREWITH, BE
WITHOUT A FORCE BR EFFECT.

2, NOTWITHSTANDING THAT THIS AGREEMENT SHALL HAVE
TERMINATED OR EXPIRED, EACH PARTY AGREES TG KEEP IN
CONFIRENCE AND  PREVENT THE UNAUTHORIZED USE OR
DISCLOSIRE TO ANT UNAUTHORIZED PERSON DR FERSONE GF ALL
PROPRICTARY INFORIMATION WHICH 15 DESIGNATED IN WRITING,

OR BY AN APPROFRIATE STAMP OR LEGEND BY 'THE DISCLOZING |

PARTY TQ BE OF A PROFRIETARY DR CONFIDENTIAL WATLRE
RECEVED AND T USE SUCH DATA ONLY FOR THE ABDVE STATED
PURPOSE,  PROPRIETARY INFORMATION  SHALL  INCLUDE
INFORMATION DISCLOSED ORALLY ONLY IF IDENTIFIED AS
PROPRIETARY ENFORMATION AT THE TIME OF THE FIRST ORAL
DISCLOAURE AND REDUCED YO WRITING WITHIN THIRTY {30)
‘DAYS THEREOF. NEITHER PARTY BHALL BF LIABLE FOR USE OR
PISCLOSURE OF ANY SUCH CONFZDENTIAL INFORMATION IF
SAME: (A} T8 IN THE PUBLIC DOMAIN AT THE THME IT 18
DISCLOSEDY OF (B} 15 KNOWN TR THE RECEIVING FARTY AT THE
TIME OF PISCLOSURE; OR () IS USID Ok PISCLOSER WITH THE
PRICR, WRITTEN APFROVAL OF THE OTHER PARTY; OR (B) I8
LSER OR DISCLOSED AFTER FIVE {5} YEARS FROM THE DATE OF
THIS AGREEMENT; OR (E) IS INDEPENPSINTLY DIVELDPED BY THE
RECEIVING PARTY: OR (F) BECOMES ¥NDWR TO THE RESEVING
PARTY EROM A SOURGE OTHER THAN THE DISCLDSING PARTY
WITHOUT A BREACH OF THIS AGREEMENT EY THE RECEIVING
BARTY, NETTHER PARTY SHALL BF [LAALE FOR TUADVERTENT,
ACTIDENTAL  OR O MISTAKEN  USE OR DISCLOSURE  OF
CronFIpENTIAL  IMFORMATION  OFTAINED  UNDER  THIS
AGREEMENT DESPITE THE EXFRCISE OF THE SAME REASDNADLE
FRECAUTION A5 THE RECTIVING PARTY TAIES TD SAFEGUARD TT5
DV PROPRIETARY TNFORMATICN,

B, THE prtcyosurE of  CORNGIDENTIAL  INFORMETION
HERELINDER, Y EYTHER PARTY HERETC SHALL ROT B2 CONSTRUCR
A% GRANTING TO THE OTHEH, SITHER DIPRESSLY OR OTHERWISE,
ANY LICENSE LNDER ANY INVENTION GR PATENT KOW OR
HERBAFTER OWHED DR CONTROUED BY SUTH BARTY, NOR SHALL
SUCH  AGREEMENT OR  DISCLUSURE  CONSTITUTE  AWY
LEPRESENTATION, WARRANTY CR ASSURANCE BY THE
TRANSMITTING FARTY WITH RESPECT TO ANY INFRINGEMENT OF
PATEWTS OR OTHER RIGHTS OF THIRD PARTIES

4. EACH PATTTY SHALL PERTORM ITE OBLIGATIDNS HERELNDER
WITHAUT CHARZE TO THE OTHER, NOTHmMG I THIS
ATRZEMINT SHALL {A) GRANT LITHER PARTY THE RIGHT TO
MAIE ANy COMMITMENT DF ANY $IND FOR OR ON BEHALF OF THE
OTHIR PARTY WITHOUT THE PRIOR WRITTEN CORSENT OF THE
OTHER PARTY; OR (B} CREATE DR BE INTERPRETED M ANY WY
AS A OB YENTURE, PARTHNERSHIF OR FORMAL BUSINESS
OREANIZATION DF ANY KIND.

5. UpON EXETRATION DR TERMINATION OF THIS AGREEMENT, OR,
UPAN BREACH OF ANY DHLIGATION OF THIS AGRESMENT BY THE
RECEIVING PARTY, OF UPON REQUEST DF THE DISCLOSING
FARTY, ALL HECORDER COFIES DF THE CONFIDINTIAL
INFORMATION AND PORTIONS THEREQF FEMAINING IN THE
RECETVING PARTYS PDSSEESION SHMALL BE BETURNED TO THE
DIGCLOSTNG RARTY OR DERTROYED, AND 3UCH RETURN OR
DESTRUCTION CERTIFIED TO THE DISCLOGING PARTY,

. THIS AGREEMONT CORSTITUTES THE ENTIRE AGREEMENT AND
UNDERETANDING BETWEEN THE PARTIES AS TO THE SUBJELT
MATTER HEREOR, AMD SUPERSEDER ANP REPLACTE ALL FRIOR
AND CONTEMPDRANEOUS AGRIEMENTS, WRITIEN DR DRAL, AS
TG SUCH SUEIECT MATTER.

7. ND SUBSEDUENT AGREEMENT, ARRANGEMEHT, RELATIONSHIP
O UNDERSTANDING BETWEEN THE PARTIES SHALL BE VALIR,
EFFECTIVE DR ENFORCREARLE AND ND DRLIGATION GR LIAETLITY
SHALL BE CREATED ON BEMALF OF TITHER BARTY HERETD UNLESS
AND UNTIL IT IS CONTAINED IN A WRITING, EIGNED BY DULY
AUTHORIZED REPRESENTATIVES DF EACH PARTY,

B. IF any LEGAL FROCFEDINGS ARE COMMENCED TO RESOLVE
ANY DISPUTE (R DIFFERENGE WHICH MAY ARISE BETWEEN THE
PARTIES HERETD, DUT OF OR IN CONNECTION WITH THIS
AGREEMENT, THE PREVAILING PARTY SHALL BE EWNTITLED, IN
ADDITION TS ARMY OTHER AWARD THAT MAY HE MaDE, TO
RECOVER CQSTE, ATTORNEYS FEES, AND EXPERT WITHESS FEET,
INCLUPING  ANY COSTE DR ATIDRNEYS FEES INCURRDD IN
CONNECTION WITH ANY APPEALS,

8 THIC AGRESHENT SHatl BE GOVERNED BY AND CONSTRUCD IN
ACEORDANCE WITH THE COMMERCIAL LAWS BUT NOT THZ

_CONFLICT OF LAW FROVISIONS DF THE STATE OF NEW Yamy,

END OF SCHEDULE B

Intagrator Lgresmamt

WA Enmler Coptres
iegrainr Agresmen
Final Rev, 1122000
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SYMBOL STOCE ROTVATION ADDENDUM TO INTEGRATOR AGREEMENT

BAROODE BYETEWS

Authorized Reseller

This Addendumn acimowledpes ther the above-nmmed awhorized Symbol reseller haegraior™) iv emtitled to
participate in Symbal’s Stock Rotetion Program in accordance with the following terme and condifions,

PRODUCT RETURN AND STOCK ROTATION, AN INTESRLTOR THAT SUCCESSFULLY COMPLETES ITE ANNUAL RET
REVENUE COMMITMENT BaS STOCK ROTATION PRIVILEGES AND MAY RETURN FOR CREDIT UP TO THE STATER AMOUNT OF
THE TOTAL PURCHASE YOLUME FOR THE RREVTOUS CONCURRENT PURCHASE PERIOD, INDEPENDENT OF THE EFFECTIVE DATE
OF THIE AGREEMENT, AS SET FORTH I TABLE 1 HEREIN. INTIGRATOR SHALL DENOTE ITS ELECTED OFTION, CONCURRENT
WITH OR SUBSEQUENT 7O BECUTION OF THE AGREBMENT, WITHIN TABLE 1 BELOW, SYMBOL 3HALL DENOTE
CONCURRENCE BY COUNTER-INITIALING, ONCE ELECTED, INTEGRATOR'S STOGK ROTATION CREDIT SHALL BE CONSTANT
THROUGH THE TERM OF THE AGREEMENT, SUEIECT TD SYMBOL'S FERIODIC REVIEW.

[ TARLE 1 STooK ROTATION CREDTT TIMETARLE
L TT-DTAL PURCHASE | PRODUCT PURCHASE | PRODUCT AGE INTEGRATOR Sy, APPROVED:
VoLUME PERIOD ELECTS: (INITIAL) {INITIAL)
15% & MCS. | & mas,
10% | 3 mos. [ 9 MoS. N T

THE VALLIE OF THE RETURN IS FIRST APPLIED T THE FARLIEST QUARTER. WHEN THE LTMIT FOR THE RETURN RELATING TO
THAT QUARTER 16 MET, THE RETLRN VALUE IS THEN APPLIED TO THE MOST RECENT QUARTER. IF RETURNS IN ARY SINGIE
DUARTER DO NOT EQUAL THE ELTGTBLE RETURN VALUE FOR THE EARLIEST QUARTER, THE UNUSED ELIGIBLE RETURN VALUE
WILL BEXPIRE, INTEGRATOR IS PERMITTED THIS STOCK ROTATION PRNVILEGE CONDITIONED UFON ALL OF THE FOLLDWING:
(&) A STCOK ROTATION REQUEST FORM MUST BE SUBMITTED BY INTEGRATOR TO SYMBOL NC LATER THAN THE TENTH
{10TH) DAY OF EACH CALENDAR QUARTER FOR WHICH A STOCK ROTATION IS REQUESTED. A RETURN AUTHORIZATION
NUMBER WILL BE ISSUED WITHIN FIVE (&) BUSINESS DAYS OF THE REQUEST; (B) PRODUCT IS RETURNED MEW, LINSDID,
LWDAMAGED AN UNORENED IN ITS ORIGINAL SEALED PACKAGING, [DEMONSTRATION EQUIPMENT OR USED PRODUCT ARE
NOT EUJGIBLE FOR STOOK ROTATION; (C) INTEGRATOR MUST FROVIDE COMPLETE VALTD SERIAL NUMEERS FOR ALL
PRODUCTS, AND ASSDCIATED BIVOICE NUMBER, TO QUALTFY FOR THE FLLL TNVOICE VALLE OF PRODUCT RETURNED; (D)
RETURNED PRODIUICT MUST BE SHIPPED FREPAID TO THE SYMBOL-DESIGNATED LOCATION WITHIN SEVEN (7) BUSINESS

DAYS OF RECEIFT OF THE RETURN AUTHORIZATION.

CREDIT FOR QTOCK ROTATION PETURNS, CREDIT IS APPLIED TOY INTEGRATOR'S ACDOUNT AS FOLLOWS; (A) FROVIDED
INTEGRATOR COMPLTES WITH ALL SYMEOL PRODUCT RETURNS CRITERIA; {B) PRODUCT PURCHASED MORE THAN THE
SPECIRIED PERIDDS SET FORTH IN TABLE 1 CARNOT BE STOCK-ROTATED. A PRODUCT'S MANLFACTURE DATE MeZ MO
AEARING O THE PERIOD I QUESTION, (C} CREDIT WILL §F ISSUED TOAWARD PRODUCT PURCHASES FROM SYMBOL,
PROVIDED SUCH PURCHASES QCLUR WITHIN THIRTY (30) DAYS OF RECEIFT OF RETURNED PRODUCT; (D)} CREDIT FOR
RETURMED PRODUCT WILL BE APPLIED TO INTESRATOR'S ACCOUNT WITHIN FIFTEEN (15 BUSINESS DAYS OF RECEIFT AND
ACCEPTANCE OF THE PRODULT AT THE SYMECL-DESIGNATED LDCETION.

Thiv addendum dlco modifiee the following term associoted with Semion 7 0 of the contract.

1.1 IRTEGRETOR MAY PURCHASE SYMBOL EROMUCT FOR RESALE TO ERD USERS AND RESELLERG, “RESELLER” 15 DEFINED
AS INTEGRATOR'S AUTHORTED REMARKETER OF SYMEOL FRODUCTS, AND IS RESPORNSIBLE FOR ITS END-USER
PRODUCT SGALES, TECHWICAL SLIPPORT, DELIVERY AND PAYMENT DELIGATIONE,

Svmbol oy, fFom time fo time, and of 5 sole aption omd discretion, modiy the lerms of the Stock Rorarion
Program. Symbal shell provide the Farepranor swoith Mvitten notice of epp suck chanpe(s)  This Addendum i

ehective ay af Jarmary J, 200). Bxeept ax set forth beredn, this £ddendum does not change any of the provisions af

the currad Agreemers benpaer Svnbol and Iuegrator
EVBOL, TECENOLOGIES, INC.
L

BARCODE SYSTEMS | f|, b
e e R A S S o —
Name: Doavig Sokolrw Name: ( Thomas A, Zix v

Titier  President ‘ i Thle: Tyirecinr, Chemmnel Cmerations

Date AN T2 T 00 } Tiates T &0, 2080

Symbol Technelogiss, Ine, One Svmipol Plaee, Holisville, Wow Pogk, 17742 (5 16 7RE-2400

sioclzoadd dor Ree ) Apnril 90
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INTEGRATOR AGREEMENT
SCHEDULE C : PRGDUCT AND DISCOUNT SCHEDULE

70 B2 PROVIDED BY YOUR SYMBOL ACCOUNT MANAGER

integrator Agresmarnt bl
NA Saler CanTract . “
Infamaratar Anrasmant Ay BATTE
Fingd ey, 12000
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Symbol Technologies, Inc.
Schedite C1

Integrator Product and Discount Schedule
Effective Sepfember 14, 2000

Pricing Level

Prieing

ZN  LEZ1OY Series
N L&4H00 Series
ZN  L54D74/5

Category Product ]
ZN LE1000 Serles 67.78%
ZN LE5100X Serias 6 10%
Zh LT1B00 Sarjes 67.76%
ZN LT18¥X Seras £8.00%
ZN LS2100 Sarjes 57.40%

67.10%

Soe Eazy Price [ist
Sens Easy Price Ligt
Ses Easy Price List

ZN LS5700/5800
A LE300) Searies (except for LE3070), LS9100, LSGO00, M2MX0] £3.00%
Al P370, P480, P470 L7.650%
AB 7870, TETS | §0.50%
C1___ LB3070, LE1220, Scan Interfaces [LL425 L360, L.L50G) 1 55.00%
C3 ES4800,LS6800, PL14G 56.00%
D1, 02, Baich Terminals, PIITTS00, PDT7260, PCKO1X, and Wearabkles and 52.00%

03, 07  Ring Scanners (except as noted Aghf balow)
28, D&, DB Spectrum One and Spectrum@4 Terminals, PDT 754X, PCKE14X, and 54.00%
Waarghles .

CA1.00%

Et, B2, E3 Most ancessoniat including LL700, Cradles, Scanstands, bianngls,
Accassories, Contact wands, cablss, adapiers, Symbn! 6-hit software;
VRC40D0

E4.E5, FE Most Spectrum Backbone Eglipmont including Access Poinls, LA2400,
RF Transceivers, Network Controfiers, cxcapt NCU20EL hardwars &
software} SAB e, atlenhas; PPT 412X, PPT 468X, VRTC4040, i

43.00%)

VRS040, AP-4111-10X0

RN AMITY, Cuslom quoted aervices, nanding GRG 0D, BB SO0X and any
other. Mois: Fied price quotes tnctude all discounts availatde

Sae EPOG for ather specially priced prodycie in this cateqony

RN 3rd Party Hardwars, DEM, ellgible Education Sorvices, and Outsourced L 25.00%
Products, NCLU hardwara
Fv EMT 1000, FvT 3000 3%.00%
e} D¥-the-Shalf Software (Symbol 18-blt soffwars, NCU 2064 software, 3rd 15.00%
party softwars licenses) (see exeeplions below undar "S7), Marmarch’
Table Top Printars, Packaged Frofessional Services, Le., on2 prics is
listad for & pro-deityed, stondard scope of wiirk, e.g. SSV0(, INS-2300
‘_ Gz Any end all Professional Services orderéd on @ “per hourt (Time & ] 20.00%
Materials) basis, Al Y2K Services, |2, all part ntunbere beginning Y2K -
0.00%

IN PPTAZ00 Bnd SCo0SSONEE

R2.00%

For Exact Configuratians and descripions, plaave rafer o SPOG
The EPGE URL 8!
hifms/fiswsb.symbol comisalemidpoalenon/dataull Fim

SN SPT1500, AP-4119-1000 LA 111-13050 ang acsessones t 28.00%
K NetVislon Phone, SPT17)0 FPT27X, 2nd secessories j__ 36.00%
Li Cvbempen, CEB2000, and RoecEsnlias . 5.00%
M1 Holotrak, and accessones | 35.00%)|
W1 Trilogy 2 AF-412 1 21.00%
N2 Trilogy 2 La-4721 | 24.00%
SR Wavelink Studic, SNC, MOLL, and accessares i 32.00%.



The attached document is Exhibit “C™ referred o in the affidavit of Todd Abboti.

SWORN before we at the City )
of Holtsville, in the County of )
Suffolk, in the State of )
New York, this day of )
T mbey 26, 2003. }

- /)/\/u,i’\ﬂu(_,.ﬁ @ QW"\___\__‘__,

NOTARY PUBLIC

MIOHAEL G MILLER
Notary Public, State Of New Yark
No 02MIs0s4529
Qualified In Nassau County
Commission Expires December 8,200 {

—_——
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Michael C. Miller
Corporate Comsel
6317385562
mifllermy@symbol.com

March 25, 2003

BY FACSIMILE AND
RY CERTIFTED MATL
RETURN RECETPT REQUESTED

Mr, David Sokolow

Pregident

Barcode Systems Inc.

13400 North Bast 20% Street, Suite 32
Bellevoe, Washington 98005

Dear M, Sokolow:

Thig leiter serves to confirm that Barcode Systems Ine. (“BSI™) has
informed 8ymbol Technologies, Inc, (“Symbol”) that it will no longer
supply Symbol with the RF Supernel software listed in Bxlibit A (the
“Software™) 1o the Distributiop Agreement, dated as of Aptil 4, 2001, by
and between Symbol and BSI (the “Distribution Agreement”), To protect
the interests and needs of both BSPs and Symbol’s end users and
customers, Symbol has bemun to and will coniinne to refer all customer
and end user inguiries regarding the Software dircetly to BSPs attention,
effertive March 25, 2003.

As a consequence of BSL s faiture 1o comply with its obligatons to
supply the Software to Symbol under fhe Distribution Agreement, Symbol
is unmable to resell the RF Supernet hardware listed in Exhibit A (the
“Hardware™) 10 the Reseller Agreement, dated as of September 7, 2001, by
and between BSI and Symbel (the “Reseller Agreement”). Therefore,
Symbol herchy notifies BST fhat pursuant to paragraph 3.2 of the
Distribution Agreement and paragraph 12.2 of the Reseller Agreement,
BSPs fajlure to provide the Scftware and fhe Hardware fo Symbol in
acoordance with its obligations under the Distribution Agregment and the

SEYMODL TECHNDLOmES. (NS, One Symbol Plice, Helvevilis, NY 117421200 - 41831, 78E,2400  Wak siva waw bymbn), pam
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Reseller Agreement, respectively, constitute material breaches by BSI of
both the Distribution Agreement and the Reseller Agresment  In
accordance with paragraphh 3.2 of the Distribution Agreement and
paragraph 12,2 of the Reseller Agrecment, failore by BST to cure these
hreaches to Symbol’s satisfaction within thirty (30) days of the date of this
notice will entitle Symbal fo terminate the Distribution Agreement and the
Reseller Agrecment.

st regards,

w-’/?’b-x./mwf{ (G Flrad A

Michas! C. Miller



The attached document is Exhibit “I¥’ referred to in the alfidavit of Todd Abboll.
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November 8, 2002

" Channel ) Markermg

Mr David Sokolow
Barcode Systems Inc.
13400 N.E. 20" Street
Suite 32

Bellevue, WA 98005

Dear David,

We wish to inform you that Symbol is terminating our “Stock Rotation Program”
for Integrators. You (hereinafier, “you” or “integrator”) are party to an Agreement
with Integrator, dated as of January 30, 2001 {the “Agreement”) with Symbol
Technologies, Inc. (“*Symbol”) and a Stock Rotation Addendum to Integrator
Agreement, dated as of January 30, 2001 { the “Addendum”). This letter serves
as notice in accordance with the Addendum that the Addendum, and all
modifications to the Integrator Agreement contained therein, shall terminate on
December 10, 2002. All stock rotation requests for Q4 need to be submitted to
Symbol by December 10, 2002, After December 10, 2002, Symbol will no ionger
accept Stock Rotation requests.

Please note that the Addendum modifted Section 1.0 entitled “Definitions™ of the
Agreement, allowing you to sell Products (as defined in the Agreement) to your
authorized resellers and remarketers of Symbol Product. The termination of the
Addendum means that, effective December 10, 2002, you are only authorized to
resell Symbol Product to end user customers. Effective January 1, 2003,
Symbol business partners and account managers will no longer be compensated
for sales other than to the end user customer.

As of January 1, 2003, your reseller customers will need to select one of the
following Symbol distributors and apply for reseller authorization. They may
choose to contact them directly or we can have the distributors contact them
based upon the information you provide Please notify us of your preference
Either way, we suggest that you urge your reseller customers to talk with all of
them and review their value proposition.

Nimax - ScanSource Avnet
Chad Czersniak Pamela Blackwell Sherry Adams
(314) 514-8080 800-944-2439 800-275-6922 ext. 1055

Qunhty ¢ Teamwork » Attitnde ¢ Rv;ponswenﬂs . E:ccllcnct
Symbol Technologies, Inc One Svmbof Plaza, Holtsvilfe NY 11742-1300
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" Channel Murkelmg
EM.J Distribution Intellico, Inc.
Scoit King Andre Terreauit
(800) 265-7212 (514) 344-0004 ext. 301

It is not the intent of Symbol to discourage partners parinering with partners.
Symbol will continue to work with you to structure opportunities to meet growing
demand for Symbol products. It is Symbol's intent to provide Symbol product
efficiently to market. This requires an efficient two-tier approach through Symboi
authorized distributors, with such distributors selling only to resellers, and
resellers selling to the end user. Symbol intends fo build business around
partners who specialize in, and who's primary focus is, creating end-user
demand.

You will be receiving information in December and January on the exciting new
programs and benefits that will be available to our business partners for 2003.
Ail other business partner benefits under the standard business partner
programs shall continue to be available to you through December 31, 2002.

Symbol believes that by eliminating unauthorized distribution of Symbol product,
and going to market in a more efficient manner, margins will be optimized and
enhanced for all authorized resellers of Symbol product. To faciliate a
successful transition, please contact your Symbol account manages at your
earliest convenience to formulate a joint business plan to achieve these
objectives. We greatly appreciate your continued commitment to Symbot
products.

Sincerely,

I A Iy
L;}:/’?‘:;ﬁﬁli/ (4. }’%

Thomas A Zix
Director of Worldwide Channels Operations & Alliances

cc: Jordan Miles

Quallty . feamwork . Ammde . Responsweness . Fxcellence
Symbol Technologics, Inc. One Svmbol Plaza. Holtsvitle NY 117421300
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Copy: E. DaSilva
M. Gluvic
M. lorio
S. Jaworski, Jr
C. Kavanaugh
G. Mortenson
J. Muller
M. Munzer
B. Murphy
M. Reid
b Wills

Ouahty . Teamwork Att:ludc . Respomweneﬁs . F:ccllcnce
Svmbol Technologies, Inc. One Ssmbol Pluza Holtsville xy J1742-1300



The attached document is Exhibit “T” referred to in the alfidavit of Todd AbbotL.

SWORN before we at the City

of Holtsville, in the County of
Suffolk, in the State of

New York, this day of

November 26, 2003.
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Dacamber 2, 2002

Channe! Harketing

M. David Sokolow
Barcode Systems, Ing
13400 N.E 20" Street
Suiie 22

Beliavue, Wa G8005

Dear David,

| am in receipt of your email fo me dated November 18, 2002, in which you clajm that
your Canadian federal corparation has ifs own agresment with Symbol Technoiogies,
irne, {"Symbol™) and that you assume thiat the cessation of ftock rotation priviloges,
nictice of which was contained in our October 4, 2002 tetier, will not apply your company

in Canada.

As | am sure yoo are aware, Symbol and Barcode Systems, v (“BSIY) have been
operating under the Agreement with Integrator bstween Symbw) and BSI, efiective
January 1, 2001 {the Integrator Agreement”) for almaost two yaars, It is unclear 1o me
which cantract you refar toin your email. The only athar cantract of which | am aware is
the Master Vaiue Added Ressller ("MVARY) agreement between BS1 and Svimbol,
effoctive s of August 20, 1957, It is Syrnbo!l's posiiion, and it was pereeived by us to be
a mutial understanding on ths part of BSI, that the MVAR agresment was, by operation
of the Integrator Agresment, no longer valid and that the Integrator Agresment
govemnod the relationship betwesn Symbol and BSI and s affiiates.  As such, ths
MVAR agreement Has been inactive since then, Nevertheless, in arder to avoid any
further confusion, this lstter serves as Symbof's thirly (30) day writian notice of its iment
io terminate the MVAR agreement in acecordance with its fights in Section  12,3(d)

therein,

The nitiatives owtfined to you i the QOctober 4, 2002 lefler will in fazt be woridwide
programs, applying to &l of Symbof's Chanpel partners around the world, We are
Iooking forward o the epportunity to work with our partpers o make 2 smoeoth franshion

fo the 2003 Chanpsl program and fo jointly growing our end Usar husiness 1c-gcther in
2003, We greatly appreciate your continued commrtment to Symbal products,

Sincerely

Dtrnars O °

Thomas A, Zix
Direcior of Waridwids Channels Gosrations & Aliances

“Quality » Tesmwork » ATfitide » Respohsivoness » Excollence
Stvizhal Technologizs, fne Guae Svmbai Plemg, Hajpsoifie M1 1 L5130
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The attached document is Exhibit “F referred to in the affidavit of Todd Abbott.

SWORN bhefore me at the Clty

of Holtsville

. in the County of

guffolk, in the State of

New York, thi
ember 26,

s day of
2003.

NOTARY PUBLIC

)
)
)
)
)

MICHAEL C. MILLER
Notary Public, State Of New York
No. 02Ml6084529
Cualified In Nassau County 96
Commission Expires December 9, 20 7
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exmioivs of the same Texsonsble procauon s bhe

reoEiving . pany wkes o uafegu:xrd fiz own prn;matary
:nformaﬂun

T, Tha iz .Jhsura of Confi dmﬂa Infarmatian hareunder by
alther parly hereio shall nol be consted 25 grambng ke ha
ather, elifer wesroeely or olherwiss, any boanse undor sy
invenlian, indusiial desion, capyright ' or skt now or
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The attached document 1s Exhibit “G7 referred to in the affidavit of Todd Abbott.

SWORN before me al the City

of Holtsville, in the County of
Suffollk, in the State of

New York, this day of

embey 26, 2003.

— e e e

ey POBLIC MICHAEL C, MILLER
Notary Public, State Of New York
No. 02MI6084529
Qualified In Nassay Coun
Comrmission Expires December 9,20 ( &






The attached document is Exhibit “H” relerred to in the affidavit of Todd Abbott.

SWORN before we at the City
of Holtaville, in the County of
guffolk, in the State of
New York, this day of
ember 26, 2002.

— e et e e

e o A (? CAmee

NCTARY PUBLILC

MICHAEL p, MIL
Notary Public, State OfL!\'fgw York
_N_O. 02M16084S29
Qualified in Nassau Coun

Commuission Expires December gty20 Qﬁ



Michael C. Miller
Corporate Counsel
6317385362
millerms .symbol com

VIA TELEFACSIMILE

March 20, 2003

Mr. Dawvid Sokolow

Barcode Systerns, Inc.
13400 N.E. 20™ Strect
Sl 32

Bellevoe, Washington 98005

RE:  Agrcement with nieerator, dated January 30, 2001 (the “Agrecement”), between Symbol
Technologics, Inc. (“Symbol™) and Barcode Svstems. Tne. (T3S

Dear Mr. Sololos

[n accordance \Eﬁ:l‘.’h Symbol's rights under Seetion 122 of the Agreement, this letter
hereby serves as Symboel’s thirty (30) days’ writien notice to BST of ifs fermmafion of the
Agreement.  Pursnant o the terms of Section 122, the effectivé date of the tormination of the
Agreement s Apnl 20, 2003

Should you have any questions or comments in connection with this letter, please direct all
mauiries to the undersioncd at the above referenced telephone number or electronic mail address,

Smeerely,

—,

. . Ty
k_/- /}Wb-ﬂ_.,ﬁ\-_:?_)."__.\,/{;_;, Cf; r j/—}/&ﬁ'l'[“/{‘f"'ﬁt"’j\*w—"‘/
Michael C. Milier
ce Mr. Nuti
Mz, Abboft
Ms. Cnssey
M. ZD(
Mr. Rad

SYMBOL TESCHNOLOGIES, INC. One SBymbol Plaza. Holtoville, NY 11742-1300 « +1 521 738 2400 Web sitc: www symbol.com




The attached document is Exhibit “1” referred to 1 the affidavit of Todd Abboit.

SWORN before me at the City
of Holteville, in the County of
Ssuffolk, in the State of
New York, this day of
vember 26, 2003.

}w/L/L,/(? @/\’\’

NOTARY PUBLIC

—— e e e

MICHAEL C. MILLER
Notary Public, State Of New York
No. 02M16084529
Qualified In Nassau County
Commission Expires December 8, 20(2



File No. CI 03-01-32071

THE QUEEN'S BENCH

WINNIPEG CENTRE

BETWEEN:
BARCCDE SYSTEMS, INC,
plaintiff,
- and -
SYMBOL TECHNOLOGIES CANADA, INC., and
SYMBOL TECHNOLOGIES, INC.,
AR J'_\’:{f{"“ ‘f‘j‘;@ /- yf}:f/ 4‘:'?7 ¢*/ﬂ//
A :)/ o b _ ¥ ’f"’;’/ "J: y ~ defendants.
ol ssubbee My W77 21320

AMENDED STATEMENT OF CLAIM

Thompson Dorfman Sweatman
Barristers & Solicitors
Toronio Dominion Cenire
2200 - 201 Portage Avenue
Winnipeg MB R3B 3L3

(Matter No. 0066030 EWO/LJC )
(E. W, OLSON, Q.C/HVK)
(Direct Telephone: 934-2534)
{Direct Fax No. : 943-0534)



THE QUEEN'S BENCH

WINNIPEG CENTRE

BETWEEN:

BARCODE SYSTEMS INC.,

plaintiff,
-and -
SYMBOL TECHNOLOGIES CANADA, INC and
SYMBOL TECHNOLOGIES, INC.,
defendanis.

AMENDED STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintifi. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a Manitoba lawyer
acting for you must prepare a Statement of Defence in Form 18A prescribed by the Queen's
Bench Rules, serve it on the plaintifi's lawyer or, where the plainiiff does not have a lawyaer,
serve it on the plaintiff, and file it in this Court Office, WITHIN TWENTY DAYS afier this
Statement of Claim is served on you, if you are served in Manitoba.

If you are served in another province or territory of Ganada or in the United
States of America, the period for serving and filing your Statement of Defence is forty days. If
you are served outside Canada and the United States of America, the period is sixty days.

IFYOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

March 11th |, 2003 lssued by __ (D.Tack)
Deputy Regisirar
100c - 408 York Avenue
Winnipeg MB R3C 0P9

TO: Symbol Technologies Canada, Inc.
- 2540-Matheson-Bedlevard-East 5180 Orbitor Drive
Mississauga, ON L4W 422 519

d mis___ﬁii_day of Paret
AND TO: Symbol Technologies, Inc. Amende _
One Symbol Plaza isition
Holtsville, NY 11742-1300 20_223_ on requ
V. 7 ANT

DEPUTY REG:S RAR



CLAIM

1. The plaintiff claims:

{a)  An account of sales of products and services to plaintiif's existing
customers and to new sales leads in western Canada from January 29,

1998 1o present;

{b) An order for the payment of all sums found to be due to the plaintiff

upon the taking of such account;
()  General damages;
(d) Punitive, exemplary and aggravated damages;
(e) Special damages;
(f) interest; and
(q) Costs.

2. The plaintiff is a corporation duly incorporated under the laws of
Canada, and carries on busriness in western Canada as a distributor and installer of
bar code scanning systems, with its head office in Winnipeg, Manitoba. The plaintiff
carries on its business under the names “Barcode Systems’, “BSI”, “Symbol

Western”, and “Symbol Direct”.



-3-
3. The defendant Symbot Technologies Canada, Inc., is a corporation

incorporated under the laws of Canada, with its head office at Mississauga, Ontario.

4. The defendant Symbol Technologies, Inc., is a corporation incorporated
under the laws of the state of Delaware, and has its principal executive office at

Holtsville, New York.

/5/ The defendants Symbol Technologies Canada, Inc. and Symbol
Technologies, Inc. {coliectively referred to as “Symbol”) are related corporations and
are part of an international family of companies which manufactures and sells bar
code scanning and data capiure system products and services under the trademark

“Symbol”.

o

y
6 [n or about May, 1994, the plaintiff and Symbol entered into an business

{r
arrangement whereby the plaintiff would take over Symbol's sales and support
operations in Vancouver, British Columbia, which operations serviced all of western

Canada. Western Canada was intended by the parties to include the provinces

Maniioba, Saskaichewan, Alberta, and British Columbia.

?’{ The 1994 business arrangement between the parties provided, inter

alia, that:

(a}  Symbol would provide all western Canada sales leads to the plaintiff

with the exception of products not represented and target accounts;



(b)

-

8"
e

-4 -
Symbol would agree not to appoint any new distributors in the area as
long as Symbol's standard Value Added Reseller Agreement was in
effect and quotas, terms and conditions were being met by the plaintiff;

and

Symbol would provide automatic annual renewals of its standard Value
Added Reseller Agreement, if all targets, terms and conditions were

met by the plaintiff.

In or about January, 1998, Symbol induced the plaintiff to make

changes to their business arrangement. By an agreement in writing contained in a

letter from Symbol to the plaintitf dated January 27, 1998 (the “1998 Agreement”), it

was agreed that in exchange for the plaintiff releasing Symbol from all previous

obligations, agreements or understandings, and discontinuing use of the Symbol

frademark, Symbol would, inter alia, do the following:

(a)

(b)

Symbol would provide sales help and assistance and marketing
suppott to the plaintiff in addition to the assistance and support outlined

in Symbol's standard Reseller Channel Agreement;

Symbol would provide the plaintiff with the top level discount until

December 31, 2000 without any volume requirements;

Symbol would coniinue to supply western Canada leads to the plaintiff;



(d)

(e)
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Symbol would provide efficient processing for approval and payment of

marketing assistance funds to the plaintiff;

Symbol would provide the plaintiff with timely responses for price
exceptions and if unable to provide a response within 6 hours, the

Canadian President of Symbol would handle the price exception.

When negotiating and entering into the 1998 Agreement, Symbol owed

to the plaintiff a duty to act bona fide and in good faith.

104
//

Right from the outset, Symbol deliberately, maliciously and witfuily

breached its duty and the express terms of the 1998 Agreement, the particulars of

which are as follows:

(a)

(c)

Symbol failed to provide the plaintiff with additional sales help and

assistance;

Symbol allowed its sales people 1o directly compete with the plaintifi for
new customers as well as for new opportunities with the plaintiff's

existing customers;

Symbol failed to provide the plaintiff with top level pricing by giving
betier pricing to other distributors, resellers and end user customers,

regardless of volume;
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(d)  Symbol did not process marketing assistance fund approvals and

payments on a timely basis;

{e) Symbol did not provide the plaintiff with pricing exCeptions on a timely

hasis.

147 Further, it was an implied term of the 1998 Agreement that the parties

‘,-(f(

act towards each other in good faith and fair dealing. Symbal breached this implied
term by deliberately failing to honour its obligations under the 1998 Agreement right

from the outset.

1 /2 ~ Asa result of the breaches by Symbol, the plaintiff has suffered loss

and damage, which include lost sales and profits from January 1998 {o the present.

13. The plaintiff pleads and relies on Queen’s Bench Rule 17.02(h) and

says that it has sustained loss and damage in Manitoba as a result of Symbal's

breaches.

March , 2003 THOMPSON DORFMAN SWEATMAN
Barristers & Solicitors
Toronto Dominion Centre -
2200 - 201 Portage Avenue
Winnipeg MB R3B 3L.3
E. W. Olson
034-2534
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THE QUEEN’S BENCH
WINNIPEG CENTRE

BEETWEEN:

BARCODE SYSTEMS, INC.
plaintiff,

-and-

SYMBOL TECHNOLOGIES CANADA, INC., and
SYMBOL TECHNOLOGIES, INC,

defendants

STATEMENT OF DEFENCE and COUNTERCLAIM

The defendants admit the allegations contained in paragraphs 2, 3, 4 and 13 of the

statement of claim.

The defendants deny the allegzations contained in paragraphs 5, 6, 7, 8, 9, 10, 11 and
12 of the statement of claim.

in reply to paragraph 5 of the statement of claim, the defendants say that the proper
narme of Symbol Technologies Canada, Inc. is Symbal Technologies Canada ULC
(Symbol Canada), which is a corporation incorporated under the laws of the Province of
Nova Scofia. Symbol Canada, and its co-defendant Symbol Technologies, Inc. {Symbol
Technologies){coliectively referred to as Symbol) are related corporations and adrmit that
the business of Symbol includes the manufacture and sale of barcode scanning and data
capture system products and services under the Trade-Mark “Symbol”.

in reply fo paragraphs 6 and 7 of the staternent of claim, Symbol says that in or about
November, 1991, Symbol Canada and the Barcode Systems, Inc. (Barcode) entered into
a VAR Agreement whereby Barcode was appointed as a non-exclusive reseller of
products manufactured or supplied by Symbol Canada. (The acronym VAR stands for
Value-Added Reseller.) Pursuant fo the terms of the VAR Agreement, Barcode agreed
to solicit orders for and provoke the sale of Symbol products. Thereafter, Symbol
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Canada and Barcode enfered into a series of Value-Added Reseller Agreements stch
that the Value-Added Reseller Agreerment earlier in date was replaced by the Value-
Added Reseller Agreement later in date.

In further reply to paragraphs 6 and 7 of the statement of claim, Symbol says that in
1994, the business relationship between it and Barcode was expanded in that Barcode,
which had conducted its business from an office located in the City of Winnipeg, in the
Province of Manitoba, opened a second oftice in the City of Vancouver, in the Province
of British Columbia. On November 15, 1894, Symbol Canada entered into another in
the series of Value-Added Reseller Agreement with Barcode. Syrnbol says that it is the
terms and condifions of the said 1994 Agreement which was binding on the parlies as
at November 15, 1994, and which established the business relationship between it and
Barcode. Symbol says that the said Value-Added Reseller Agreement effective
November 15, 1994, was replaced by a Value-Added Reseller Agreement effective May
28, 1896, which in turn was replaced by a Value-Added Reseller Agreement effective
August 20, 1997,

In reply to paragraph 8 of the statement of claim, Symbol says that on or about January
29, 1998, Barcode and Symbol enterad into a letter agreement which was infended to
seffle differences that had arisen between them with respect to certain matters in
cohfention. The January 29, 1998, letter agreement specifically provided as follows:

“BCS (Barcode) will release Symbol from any and all obligations,
agreements or understandings outside of the standard Symbol
Agreement to be executed in 1298 or subsequent years with the
exception of the previous 8 points agreed to.”

Barcode and Symbol did not execute a standard Symbol Agreement in 1998 but rather
on January 30, 2001, Barcode, through its related corporation Barcode Systems Inc.,
a corporation incorporaled in the United States of America with an office and doing
business in the City of Bellevue, in the State of Washington, and Symbol entered into
an "AGREEMENT WITH INTEGRATOR” which Symbol says was thereafier recognized
by Barcode and Symbol as the operative agreement goveming their business

relationship replacing the Value-Added Reseller Agreement effective August 20, 1997.
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Symbol says it was an express term of the Agreement With Integrator that it could be
terminated by either party upon 30 days written notice. Symbol says that written nofice
of termination was provided by it on March 20, 2003, effective April 20, 2003.

In reply to paragraph 9 of the statement of claim, Symbol says that the agreements that
were entered into with Barcode, as pleaded herein, established the legal relationship
between Barcede and Symbol

In reply to paragraphs 10 and 11 of the statement of claim, Symbol expressly denies that
it acted deliberately, maliciously and willfully in breach of the express terms of the1998
Agreement and puts Barcode to the strict proof thereof.

Symbol pleads that the statement of claim be dismissed with costs on a solicitor and

chient basis.
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COUNTERCLAIM

12. The defendants claim:

(a)

(b)

a declaration that:

(i)

(ii)

(iit)

the Canadian Trade-Mark “Symbol” registered by Symbol Canada under
regisiration no. TMA372,318 (Trade-Mark) is valid;

Barcode has infringed and is deemed fo have infringed the Trade-Mark;
and

Barcode has depreciated {he value of the goodwill attached to the Trade-
Mark.

an interim, interlocutory and permanent injunction restraining Barcode and

anyone acting under the instructions of Barcode including its agents, employees,

associates, parthers, and trusts and any other person under its control and any

person aware of such order as may be granted, and each of thein from directly

or indirecily.

(i)

(i)

using trade-names or trade-marks, confusingly similar to the Trade-Mark
in association with the sale, selling, distributing or servicing of electrical
and scientific apparatus being optical scanners for reading printed

symbolg such as barcodes;

directing public aftention to the businesses and services of Barcode
through the use or advertising of the Trade-Mark or trade-names aor
trade-marks confusingly similar to the Trade-Mark in such a way as o
cause or be iikely to cause confusion in Canada between its business

and services and the business and services of Symbol;
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(ifi) passing itself off, or representing to any third party, that Barcode is a
strateqic partner with Symbol or that it is authorized by Symboi, in any
way, to sell to end users or resellers product manufactured or supplied
by Symbol or is authorized 1o service or repair product manufactured or
supplied by Symbol;

(iv)  using the Trade-Mark or using trade-names or trade-marks sirnilar to the
Trade-Mark s$0 as to depreciate the value of the goodwill attached to the
Trade-Mark;

(v} ordering, directing, inducing, guiding or authorizing any of the above; and

(vi}  pending the trial of this matter, from deleting, erasing or taking any step
whatsoever o destroy or conceal any records, documents, or files,
including image files pertaining to their creation, including any files that
may be stored in any computer memory device, on disk, on fape or

stored in any form whaisoever as it relates to the Trade-Mark.

a mandatory injunction requiring Barcode fo prepare and/or execute any
documentation that is required in order 1o ensure that Barcode ceases and
desists use of the Trade-Mark or any trade-names or trade-rmarks confusingly

similar thereto;

a permanent order requiring Barcode 1o deliver up under oath or supervision of
this Honourable Court, within five days of the issuance of the judgment, all
advertising, promotfions, screens, negatives, transfers, printed material, website
materials, domain name registrations and other things in its possession, custody
or control, the use or possession of which would offend any injunction granted
herein, all at the expense of Barcode, or in the altemnative, an order that such
matenal be destroyed under supervision of this Honourable Court within the

same five days, all at the expense of Barcode;
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(e) damages, or an accounting of profits, as Barcode upon enguiry, may elect for
Trade-Mark infringement, passing off, depreciation of its goodwill in the Trade-
Mark;

) general damages for depreciation of the value of the goodwill attaching to the
Trade-Mark;

{(9) special damages in the sum of $1,281,402.34 representing the unpaid balance
for goods and services provided by Symbol o Barcode;

(h} exemplary damages;

(i) pre-judgment and postjudgment interest;

) Symbol's costs on a solicitor and client basis, and

(k) such further and other relief as this Honourable Court may deem just.

Symbol Canada says that, at all material times herefo, it is the owner and exclusive
licensor throughout Canada ol the Trade-Mark. Symbol Technologies says thatitis the
owner and exclusive licensor of the United States Trade-Mark “Symbol” registered by
Symbol Technologies under registration no. 1,340,396. The Trade-Mark registered in
Canada and the United States is the same with the intent that the Trade-Mark is
associated with the products manufactured and distributed by Symbol throughout
Canada and the United States.

By reason of the provisions of section 19 of the Trademarks Act (the Act), Symbol
Canada has the exclusive right to the use of the Trade-Mark throughout Canada and has
done so since at least as early as 1584.

Symbol piecads and relies upon section 54 of the Act, as amended, which provides that
any entry in the Registrar of Trade-Marks is evidence of the facts sef out therein.
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Symbol Canada has used and promoted, and continues to use and promote, its Trade-

Mark throughout Canada in association with its business and services.
Symbol Canada enjoys a vaiuable reputation by virte of the use of the Trade-Mark.

During the currency of the business relationship between Barcode and Symbol, Barcode
was granted the license, expressly or impliedly, to use the Trade-Mark in a promotion
sale and servicing of products supplied by Symbol to Barcode during the currency of the
Value-Added Reseller Agreement then in effect and governing the business relationship
between Symbol and Barcode.

As pleaded in paragraph 8 of the statement of defence, by written notice effective April
20, 2003, the Agreement with Integrator was terminated. Symbol says that as of the
effective date of termination Barcode was no longer licensed, either expressly or
impliedly, or was no longer authorized to make use of the Trade-Mark or any trade-
names or trade marks confusingly similar to the Trade-Mark in association with the sale,
distribution and servicing of products. Symbol further says that as at April 20, 2003,
Barcode could no longer pass itself off or represent to any third party that Barcode is a
strategic partner with Symbol or that itis authorized by Symbol, in any way, fo sell to end
users or resellers product manufactured or supplied by Symbol or, is authorized to
service or repair product manufactured or supplied by Symbol,

Symbol says that as at the date of filing this statement of defence and counterclaim, and
despite the notice of termination as pleaded in paragraph 8 of the statement of defence,
Barcode coniinues 1o representitself to its potential custorners, the business cornmunity
in Canada and the public at large as a sirategic partner with Symbol Technologies and,
continues to make use of the Trade-Mark or any frade-names or trade-marks confusingly
similar to the Trade-Mark and, without imiting the generality of the foregoing, by the use
of promotional material, letterhead and the operation of a website or websites including
www. bsidirect.com.




Nov-26-03

L

16:57

20.

21.

22.

23.

24.

25.

From-AlKINS MacAULAY & THORVALDSOR +2048570840 7-757 P 010/011  F-796

8

Use by Barcode of the Trade-Mark or trade-names or trade-marks confusingly similar
to the Trade-Mark has caused, and is likely to cause, deception and confusion between

Barcode’s business and services and those of Symbol in light of the following factors:
() the Trade-Mark is inherently distinctive;

(b) the Trade-Mark has become well known in Canada due to extensive use
throughout Canada and {the United States by Symbol for many years; and

(c) Rarcode’s business is substantially similar to that of Symbol.

By reason of the acts of Barcode, it has engaged in wrongfut activity contrary {o section
7 of the Act.

By reason of the acts of Barcode, it has infringed, intends to infringe and is deemed to
infringe the Trade-Mark contrary to sections 19 and 20 of the Act.

in addition, Barcode’s aclivities have seriously depreciated the value of goodwill attached
to the Trade-Mark contrary to section 22 of the Act.

By reason of Barcode’s said wrongful acts, Symbol has suffered, and will continue to
suffer, loss and irreparable harm including damage to its reputation and Barcode has

made a profit and will continue fo make a profit.

Symbol says that it supplied goods and services to Barcode, particulars of which are
known to Barcode. As of the date of the jiling of this statement of defence and
counterclaim, Barcode was indebted fo Symbol or Symbol Canada or Symbol
Technologies in the sum of $1,281,402.34. Payment for the said product supplied to
Barcode was required to be made by Barcode within forty-five days from the date of
shipment of the said product to it. Pursuant to paragraph 13 of Schedule “A” fo the
Agreement With Integrator, Barcode has refused and neglected, and continues to refuse

and neglect, to make payment of the said sum of $1,281,402.34 or any part thereof.
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26 Syrnbol therefore claims as more particularly set forth in paragraph 12 hereof.

May 21, 2003 AIKINS, MacAULAY & THORVALDSON
Barristers and Solicitors

30th Floor, 360 Main Street

Winnipeg, Manitoba

R3C 4G1

(COLIN R. MacARTHUR, Q.C.)

Telephone No. (204) 957-4627
Facsimile No. (204) 957-0840
File No. (0302215)

TO: THOMPSON DORFMAN SWEATMAN
Barristers & Solicitors
Toronto Dominion Centre
2200 - 201 Portage Avenue
Winnipeg, Manitoba
_J R3B 3L8

(E.W. OLSON Q.C))

Telephone No. (204) 934-2534
Facsimile No. (204) 934-0534
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5. In response to paragraph 17 of the counterclaim, Barcode admits that i
was granted the license, both expressly and impliedly, to use the Trade-mark in the

conduct of its business operations, which operations included the promotion, sale and

servicing of Symbol products.

6. In or about [ate 1997 or early 1998, prior to the parties entering into the
agreement contained in the letter dated January 27, 1998 (the “1998 Agreement’),
the president of Barcode, David Sokolow, and his wife, Caroline Levi, met with three
executives from Symbol, namely, Pster Nind (then President of Symbol Technologies
Canada Ing), Frank Borghese {then senior vice-president of Symbol Technologies),

and Stan Jaworski (then vice-president of channeis for Symbol Technologies).

7. Al this meeting, a verbal agreement regarding use of the Trademark

was reached between Barcode and Symbol (the “License Agreement”), the express

terms of which were as foilows:

(a) The parties would establish a timetable to phase out the names

“Symbol Direct” and “Symbol Western” from Barcode’s business

operafions;

(b) Barcode would bé entitled o use Symbol partner approved logos;
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(¢} Barcode would be entitled to use the names “Symbol Direct® and

“Symbol Western” as web re-direciors to direct internet users to the

Barcode website;

() David Sokolow and Caroline Levi would be entitled to use the name

“Symbol” on their personal boat; and

(e)  Symbol would be bound o honour the terms of the License Agreement

for so long as David Sokolow remained a primary shareholder of

Barcode.

a. At all relevant times, Peter Nind , Frank Borghese, and/or Stan Jaworski

were persons with corporate authority to bind Symbol to the License Agreement with

Barcode.

9. Barcode dehies that the license fo use the Trade-nark has been
revoked as alleged. Barcode says that thé writien notice of April 20, 2003 was
served on Barcode Systems Inc., a company incorporated under the laws of the stale
of Washington. Barcode Syslems Inc (Washington) is a separate enfity from

Barcode and has its own contractual refations with Symbol, separate from those of

Barcode with Symbol,

10. Pursuant to the terms of the 1998 Agreement, Symbol is required {o

maintain ongoing business relations with Barcode and to execute standard Symbol
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Agreements with Barcode in 1998 and subsequent years. Symbol is not entitled to
terminate the business relationship and/or any standard Symbol Agreement in place
at any particular time, except in the specific named instances of bankruptcy,

insolvency, filing for creditor protection, sale of business or chiange of ownership,

11. With reéspect to change of ownership, it was agreed by the parties that

Symbol was bound to honour all of the terms of the 1388 Agreement for so long as
David Sokolow remained a primary shareholder of Barcode, with provision for

transferability in the eveni of public offering or issuance of investment capital.

12. It is expressly denied that use of the Trade-mark by Barcode has in any
way caused depreciation of the value of goodwill attached to the Trade-mark or has

in any other way caused loss or harm o Symbol, including harm or damage to iis

reputation.

13. In response o paragraph 25 of the counterclaim, Barcode admits that
Symbol supplied product to Barcode (the “Product”) for which payment has not yel
been made. Barcode specifically denieé that payment for the Product was required
to be made within 45 days from the date of shipment of the Product. The agreement
between Barcode and Symbol was one of consignment and payment for the Product
was only required to be made by Barcode upon actual sale of the Product by Barcode

to a third party. As the Product has not been sold by Barcode, payment is not yet

due.
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14, Further, Barcode denies thal the vaiue of the Product suppiied was

$1,281,402.34 and puts Symbol 1o strict proof thereof.

15. Inthe premises, Barcode denies that Symbol is entitied to the remedies

as claimed or at all.

June 12, 2003 Thompson Dorfman Sweaiman
Barristers and Solicitors
2200 - 201 Portage Avenue
Winnipeg MB R3B 3L3
E.W. Qlson
934-2534

TO: Aikins MacAulay & Thorvaldson
Barristers and Solicitors
30™ Floor, 360 Main Sireet
Winnipeg MB R3C 4G1
Colin R. MacArthur Q.C.
957-4627





