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File No. CT-2001/001 

THE COMPETITION TRIBUNAL 

IN THE MATTER OF THE COMPETITION ACT, R.S., 1985, c. C-34, 
as amended; 

AND IN THE MATTER OF an inquiry pursuant to subsection lO(l)(b)(ii) 
of the Competition Act relating to the marketing practices of P. V .I. 

AND IN THE MATTER OF an Application by the Commissioner of 
Competition for an order pursuant to section 74.1 of the Competition Act. 

BETWEEN: 

THE COMMISSIONER OF COMPETITION 

-and-

P.V.I. International Inc., 
Michael Golka and Darren Golka 

Applicant 

Respondents 

NOTICE OF RESPONSE TO APPLICATION 
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I. The Respondents oppose the Application by the commissioner of Competition herein. 

2. The Respondents deny each and every allegation of fact and claim in the Notice of 
Application, and put the Applicants to the strict proof thereof. 

3. Without in any way limiting the generality of the foregoing, the Respondents 
expressly deny: 

a. making any false or misleading statements or representation pertaining in any way 
to the P.VJ. or any similar device, as alleged in the Notice of Application; or 
otherwise. 

b. that Respondent, or any one of themi have engaged in any reviewab1e conduct as 
described in the Competition Act, the Notice of Application herein, or otherwise; 

c. making any representations which create any false or misleading impression with 
regard to the P.V.I.. as alleged in the Notice of Application, or otherwise; 

4. The Respondents states and the fact is that all representations made by the 
Respondents with regard to P.V.I. are supportable by scientifically proven test data. 

5. The Respondents state and the fact is that if any of the representations made by the 
Respondents with regard to the P .V .I. were incorrect, which is not admitted but 
specifically deniedt then the Respondents state that all representations made have 
been made honestly, and based upon reasonable inferences drawn from properly 
obtained scientific test data. 

6. The Respondents state, and the fact is, that twenty-one years ago, in 1980 the 
Consumer Protection Division of the United States Postal Service (the United States 
equivalent to the Canadian Competition Bureau) began a five year litigation on 
precisely these same issues, which litigation resulted in a complete dismissal of all 
claims suggesting misrepresentation, and resulted in the imposition of a heavy cost 
penalty against the Government body alleging those misrepresentations. We have 
enclosed for your study the three final documents from th.at litigation. 

a. Judge Skinner's February 1984 (Memorandum) Final Decision on the case. 

b. Judge Skinner's January 1985 Fee Award under the Law of Equal Access to 
Justice can only be awarded if there is no more than zero per cent justification to 
the government's position. In other words, the fee can only be awarded if the 
entire case was government harassment. 

c. A copy of the check which the Postal Service cul upon its acceptance of Judge 
Skinner's decisions. 

ll!0031013 
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7. The Respondents will request a voire dire examination of each of the Applicants 
expert witnesses. 

8. The Respondents request that this proceeding be conducted in the English language. 

9, The Respondents request that the hearing of this Application be heard in Toronto, 
although we are prepared to accept Ottawa. 

10. Wherefore, the Respondents request that the Applicants Application be dismissed 
with solicitor and his own client indemnity costs payable to the Respondents 
forthwith. 

Dated at Edmonton, Alberta, this 2nd day of April, 2001. 

PVI Jntemation.al Inc. 
5829-103 Street 
Edmonton, AB T6H 2H3 

Michael J. Golka 
#50, 53049, Range road 220 
Ardrossan, AB TSE 2C8 

Darren Golka 
#E 104, 319 Saddleback Road 
Edmonton, AB T6G 4M5 
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UN!'l'ED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

JOEL ROBINSON d/b/a NATIONAL 
fUELSAVER CORPORATION, 

Plaintiff, 
"' 
* 
* .. CIVIL ACf'f l ON 

NO. 63-2306 ... s 
v. * 

* 
UNITE!O STATES POSTAL SERVICE, I\ 

SI'. INNER, D. J. 

Oef enda.nt • 

MEMORANPOM AND _QRUU, 

February 28, 1984 

llJ 005/013 

The pla.intif f in this act.ion EJeeks a daclara.tory judgment.. 

voiding a decision of the United States Postal Service whioh 

concluded that the plaintiff engaged iri a 1oheme to obtain money 

throuqh the mail cy means of materially false stat.ezHnt.s. Be 

also eeeks injunctive relief from a ''post.al stop order" pre­

venting the plaintiff's use of t..he United States mail in con-

nection with the marketing of his product. 

moved for summary judgment. 

Both parties have 

The plaintiff invented and markets a produot called GASAVER 

whioh brings about more oomplete combustion and better gas 

mileage in automobile engine a .by means of platinum oatalyeis. The 

Postal Service, proceeding under 39 u.s.c. 3005, alleged that 
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Robineon made false state111ent.s about. GASAVER. Following an 

adrai n istrati ve hearing before an administrative law j udqe 

( '' PJ.iJ") , another judge of thitJ court remanded the case to the 

Postal Service for a d.L .. Jl.QX.Q hearing, In the second adminis­

trative hearing, the Po1tal Service alleged that the pl.~intiff 

had made four misrepreeentationa with respect to GAS.AVER. On 

Aug-u•t 13, 1981, the ALJ found that ''it is more prob&ble than not 

that GASAVJR would produoe a 5' imprQvement in fuel economy" 

(ALJ'~ April 26, 1983 Memorandum 1 p. 30}, but ordered the 

i11cance of a postal atop order (Orde:r No. 63-74} on t.he .ba.11i• 

that three 1nierepretentation1 a.t ieeue were fa.l•e. 

alleqed misrepresentations were1 

The three 

(a) The in1tallation of GASAVER on an automobile will 

oauee a dramatic increase in gas mileaqe of up to 48t or better; 

( b) QASAVER has paased ths EnvironDlental Protection 

Agency's ("EPA") H-74 teat {emis&ion :t.·eduetion) and wae granted 

the EPA'& approval to market GASAVER1 

(c) The fuel economy ~laims for GASAVER are aupported 

by scientific research tests. 

The plaintiff then filed his complaint in t.his court seeking 

judicial review of the Al.J's deciaion. On September 23, 1983, I 

found that the plain ti ff had a likelihood of suooese on the 

me.rite and issued a preliminary inj unotion againat enforcement of 

the postal stop ord•r. 

- 2 -
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Th~ applioable stand~rd of review in this case require 

affirm.a.nee of the ALJ's ruling if i~ is &upported by subBtantial 

evidence. Qu; UD ig1JL..I.d1ae, Ino, v. United St.atOJL_l:.~lfJtil • .§.il.!!. 

Y.W., 416 F.SUP!:'• 1142, 114.4~1145 (S.IL N.Y. 1976). After 

careful consideration of ~he administrative record, .. ! have 

ooncluded that the ALJ 1 s f indin9s regarding the misrepresen­

tatioTu; alleged by t.he Postal Servic• are not. supported by 

subetantial evidono•. 

I. The udramatic lo;~easeH rapre••ntation. 

The ALJ accepted the Poet&l Service'• ar9ument tbat the 

pla.intiff olaimed that GASAVBR ''will cau1e a dramatic incr~ase in 

gas mileage of up to 4.8\ or better''. 'Ihe primary ba•is for this 

conolusion is a chart representing results of a teet eonduoted by 

the plaintiffs and others. The chart showe ~hat vehiolae adding 

t.he GASAVER mecha.nisin obtained on average a 28.3\ fuel savin9s, 

with results rangin9 froma 48. 3l increa•e in efficiency to a 

12.4\ dP.S~il-~.I.~. (Complainant. 1 11 Exhibit 5). The Postal Servioe 

does not euq9e1t that the te•t w&e fraudulent. The abart 

oontains a disclaimer that ~(o}ther variable& which ~ay h&ve 

influenced thie st\ldy have not been defined''. ~. Although some 

media accounts perhaps have overernphasi2ed tha importa.noe of th• 

48. 3% fiqure, there is no evidenoe whatsoever that the plaintiff 

used this number except in the careful manner presented in the 

... 3 .. 
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chart. Sine• the chart does not state or 1u99est that GASAVER 

will increa~e fuel savin9e oy 48.Jt, the chart does not provide 

substantial evidence to eupport thia alle9ation. 

The government also argues that the plaintiff' e statement 

that a ntew [customers] are qattin9 &s much as 6 to 8 more mile• 

per gallon- providea evidenoe to support the government's 

alleqation of misrepresentation. (Defendant's .brief, PP• 4-5). 

This argument is entiTely without merit. First, the 11tateaaent 

attributed to the plaintiff ls entirely consistent with the tests 

of the plaintiff and others. seoond, the statement that a "few" 

are obtaining the upper limit of six to eight miles per gallon 

improveaent hardly tran1late111 into a promise that. one will obtain 

a dramatic improvement. Third, th• government'e argument relies 

on the •••amption that vehicle• 9at only eight to sixteen miles 

per gallon. This assumption le pulled 01.lt of thin air; if one 

makes the equAlly plausible a1sumpticm that. vehielea get. twenty­

five mil•• per gallon, the si~ to eight mile per gallon im­

p~ovement claimed for a few ouetomers ie conaistent with 

available testinq data. 

II, The e;Pt> slaim. 

The ALJ found that the plaintiff had repre5entad that 

GASAVER ha.d paeeed the EPA H-74 ejllieeion reduct.ion tli!Bt, and that 

EPA had approved the syatem tor marketing. He alao found ~hat 

- 4 -
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these repre~entations were falee. The r~cord indicates tbat the 

EPA does in\jl\li.re wheth•r devioes such as the plaintiff' is inora11se 

pollutants, and, upon t1na1n~ that they do not, reports that lt 

will not interfere with the sales of such produots. (Transcript 

of July 22-23 hearin9, pp. 226-231). 

The di•pute betwe&n the parti~• on thie is9ue concerns 

the EPA'e practices and actions. I do not feel it. is necessary 

to reaon this iesue becauee it ie both trivial and moot. Th• 

misrepreeentation, if indeed there waa one, wae e minor one 

unlikely to l\ave a s iqnificant impact on eons.umers. Th• de-

fendant has conceded this point, ~oreover, the plaintiff 

voluntarily •topped. :ma.king the claim. "fhioh the Poetal Service 

finds offensive lonq befo::re the Poetal Service or any other 

9overnment agency raised an objection to it. 

III. The scientific reeearch test representa.tion. 

Tha government's •ntire defense of the ALJ's finding on this 

issue reada as followa: 

A fair readinq of the Boston Phoenix (R. 
369) and In .aueiness (R. 402) article& 
reveals that Robinson tiQS the research 
activities of Mobil and the Brookhaven 
Laboratory into the efficacy of the GASAVER. 

- 5 -
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Unless this oourt is prepared to 
substitute its judgment fo:r: that cf the 
administrative cgency, the decision of Judge 
Dicus should be aftirmed 1 (Defendant's 
brief, pp. 7-8). 

141010/013 

The agency• 1 judgment in thie ca.ae 'lfcUJ unsupported by substantial 

evidence. The Postal service ha• not put forward one ~hred of 

evidence which even su9qeets that the plaintiff misrepresented 

the nature of his tests. *The plaintiff and various independent 

parti~Hll have u11ed a variety of methodologiee to ttiHit the valu• of 

GASAVER. These ind•pendent pa.rties oft.an make stronger claime 

for GASAVER than the plaintiff makes. See, ~, Complainant's 

Exhibit. J, In addition, the record indicates that t.eetins by 

Brookhaven ~nd Mobil concluded th&t platinum ia an effective 

catalyst in the i9nition of gasoline vapor, the theory that 

GASAVER ie baeed upon. Neitber the plaintiff nox any journalist 

has claimed that these laboratorie• h~ve tested the plaintiff's 

device, although a Mobil .scientist he.e made poeitive statement• 

about the plaintiff 1s work. (Complainant's Exhibit 4). 

Accordingly 1 t.he plaintiff• s 111otion for summary judgment in 

his favor is ALLOWED and the defendant ie enjoined permanently 

from enfo.tcin9 or othe.rwiee implementing the provieicne of Order 

No. 83-74 or any similar prov is ions. 

*Thia decision, in g$neral 1 and t.he next 
two sentenceB, in pa~tic~lar, are Judqe 
Skinner's response t.o the fol.lowing 
stAtemeot in the 9ove~nment's brief: RThe 
central issue in this case is the extent 

1to which the installation of a Gae~ver 
will cause an improveroent in fuel econo~y 
Plaintiff (National Fuelsaver cor~.) 
contends that the device will typ~oally 
increase fuel gconomy by lS to 30%, and 
in some instances even mo::re. '' 

,...,,.,, .. c/-•u ""in.,... 
United Sta~e8 District Jud9• 
(Computer generated si9nature, 
Or~9inal aisnature on fil••) 
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DISTRICT OF MASSACHUSETTS 

JOEL ROBINSON d/b/ a NATIONAL 
FUELSAVE~ CORPORATION, 

Plaintiff, 

v. 

* 
* 
* 
* ... 
,,. 

UNITED S'l1ATES POS'I·AL SER.VICE 1 * 
Defendant * 

CIVIL ACTION 
NO. 83-2306-S 

FINDINGS AND ORDER OF 
AUiil~~llQIL.IQlLI'.iES AND EX:E!ENSES. UNDER 28 U.S.& 2412 

January 7, 1985 

SKINNE~, D.J. 

Ill 0111013 

I find t.hat t.he 9overm11ent • 1 position in t.hia litigation waa 

not substantially justified. Even though the Assistant United 

State8 Attorney behaved correctly, as he states, the underlying 

po1'Jition of the Po1tal Servioe which ereated the litigation waa 

unjuatified. 

I flnd the work performed was neoesfiJary and skillfully 

per:f!orra.ed and the hourly rate ohar9'e of $ 73. oo an hour is well 

below market rates for a lawyer of Mr. Cowin'a experience. There 

were no unusual aspects of this case but ekill and exp&rienoa 

were required. I have oonaidered this application in view of the 

guidelines oontained in King x.., Gr11m£l.att, 560 F. 2d 1024 (1st 

Cir. 1917) and make the following award: 

For attorney's fees 
Disbursements 
Expert witnese f~ee 
Expert's expenses 

Total 

$18,391.75 
926.05 

2,735.00 
§94 • .ll 

$22,747.51 

W•hu chi .,.ikioo~•.! 
_United States District Judge 

(Computer generated signature, 
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