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File No. CT-98/2

THE COMPETITION TRIBUNAL

IN THE MATTER OF THE COMPETITION ACT, RS.C. 1985,¢.C-
34, and the Compatition Tribunal Ruies SOR 94-290, as amended;

AND IN THE MATTER OF an inquiry pursuant to supsection
10(1)(b) of the Competition Act reiating to the proposed acquisition

of ICG Propans inc. by Superior Propane Inc.

AND IN THE MATTER OF an application by the Commissioner of -
Comgetition under section 92 of the Competition Act. '
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THE COMMISSIONER OF COMPETITION
Applicant
-and-
SUPERIOR PROPANE INC. and ICG PROPANE INC.
- Respondents

AFFIDAVIT OF DENNIS W. CARLTON
AND GUSTAVO E. BAMBERGER

|, DENNIS W. CARLTON, of the City of Glencae, in the State of linois, economist,
and |, GUSTAVO E. BAMBERGER, of the City of Chicago, in the State of lilinois,
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1. We have been asked by counsel to Supenor Propane Inc. and ICG Propane Inc. to |
evaluate Ine expert repons served by the Commissioner of Competition (the
“Commissioner”) on August 18, 1999 (the “August 18, 1999 Reponts”). ‘i
2. Attached hereto and marked as Exhibit "A” is a true copy of aur report, which )
represents the work we have done and analyses made with respectto the |

Commissioner’s August 18, 1998 Reports.

Subscnbed and swom 10 before me, )
this/Z% day OL%LA—' 1999. ) ennis W. Camon
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stavo E. Bamberger /

My Commission expires: -2L -0
$ "OFFICIAL SEAL $
4
3 MARGARET J KUSH 2 |
$ NOTARY PUBLIC. STATE OF RLINQIS § |
'$ MY COMMISSION EXPIRES:07/26/03 3 i

'vvvw-'v"vvvvvv L AAAL L A4S




Sep-14-93 02:51pm  Fron-LEXECON 1-312-322-0218 T-223 P.05  F-Tod

Tnis Is Exhibit “A” to the Affidavit of Dennis W. Cariton and Gustavo E. Bamberger
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REBUTTAL REPORT OF DENNIS W. CARLTON AND GUSTAVO E. BAMBERGER

I INTRODUCTION.

1. I, Denmis W. Cariton, previously submitted the Report of Dennis W. Canton ("prior |
report") in this proceeding on benaff of Supenor Propane Inc. ("Supenor”) and ICG Propane Inc.
(CG"). A copy of my curriculum vitae, which describes my professional qualifications and prior
expenence, is attached to my prior report. |, Gustavo E. Bamberger, am a Principal and Vice
President of Lexecon. A capy of my curriculum vitae is atached as Exhibit A. | assisted in the
preparation of the prior report.’

2. In my prior report, | reached the following principal conciusions:

. Economic evidenoé aoes not support the claim that retail prapane prices qdepend
on the number of “national” suppliers in Canada.

. Despite ICG's relatively high share of retail propane sales in Canada, there is no
systematc evidence that ICG substantially constrains Supenor's pricing. n
contrast, there is evidence that independent retailers constrain Superior's
propane pnces.

. Evidence from a pnior Superior acquisition Suppons my finding that the proposed
merger will not substantiaily lessen competiton.

3. | have reviewed six of the expert reports filed on behalf of the Commissioner.?
On severai of the important economic issues in this case, the Commussioner’s experts appear 1o
agree with me and reach concmsions that are inconsistent with the Commissioner's ciams. On
other issues, the Commissioner’'s experts reach conclusions that are different from mine.
However, these conclusions are reached primarily on theoretical grounds or based on anecdotal

information; the conciusions are not basea on systematic empirical evidence. In particular, the

1. In some places i this report, we refer to the Report of Dennis W. Carfton; in others, we refer
1o additional analyses we have conducted for this rebuttal repont. For ease of exposition, “I”
refers to Dennis W. Cariton when the earlier report is referenced, and ~I” refers to Dennis W.
Cariton and Gustavo E. Bamberger when we refer ta work conducted for this report.

2. In this report, | imit my analysis to reports filed on behalf of he Commissioner on the same
day as mine. | will address the repons filed later, including Professor Ward’s, in a later -
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Commissioner's experts’ conclusions that the proposed merger will lead to higher propane
prices, and that barriers to entry and expansion are high, are contradicted by empirical
evidence. The failure of the Commissioner's experts w provide systematic empirical evidence,
or 10 review Quch evidence in their reports, is a serious flaw in their methodology and
undermines tﬁeir conclusions that the proposed merger will substantiaily lessen competition in
the retad propane industry.

4. The remainder of my report is organized as follows. In Section I, | idenufy the
important areas where the Commissioner’s expers appear to agree with me and discuss the
'signiﬁc;ance of these apparent agreemants. In Section Iil, | point out where the Commissianer’s
experts' conclusions that the propased merger will lead to higher propane prices is based
primarily or only on theoretical grounds and is contradicted by empirical evidence. in Section v,
| review where the Commissioner;s 'éxperts' conclusions that barriers to entry and expansion are

O high also is based largely on theory, and aiso is contragicted by the empirical evidence.

I. THE COMMISSIONER'S EXPERTS APPEAR TO AGREE WITH ME ON SEVERAL

IMPORTANT ECONOMIC ISSUES.
‘ 5. On several .imponant aconomic issues in this case, the Commissioner's expens.
appear to agree with my conclusions and contradict the Commiss;oner‘s claims. In particular,
the Commissioner's experts agree that to evaluate the likely effect of the proposed merger on
competition in the retail propane industry, it 1S important to determine whether (1) independent
retailers constrain Superior's retail propane prices; and (2) there are significant bamiers to entry
and expansion by independent retailers. Funhermare, they appear to agree that independent
retailers do constrain Superior's pnces, and that the empirical evigence shows that entry by

independent retailars has taken place in many local areas.’

{...continued)
repon.
3. The Commlssuoner s expens also agree that the empirical evdence suggess that the

G
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6. The apparent agreements on these issues are important because if Supenor’s
prices are constrainéd by the presence of independents (as the empincal evidence reviewed in
my pnor report shows), and if entry and exbanston by other prapane fretalers can and does take
place, Supenor wilt continue to face competition that will constrain its prices if its acquisition of

ICG goes forward.

A. The Commissioner’s Experts Appear to Agree that Independent Retailers
Could Constrain the Prices of a Merged Firm; Furthermore, They Agree that
Independent Retailers Currently Constrain Prices. :

7. “Accorging to the Commissioner, “significant, overall, sustained” competition in the
retail propane business, when it takes place, is “primanly” between Superior and ICG# That s,
the Commissioner claims that Supenor typically does not face “significant” competition from
independent retailers. The Comn{is'ssoner's experts, however, appear to concede that the
presence of independent ratailers can determine the effact of the proposed merger on prices.
For example, Professors Globarman and Schwindt ("Globerman and Schwindt’) expiain that:

filn geographical markets in which [Supenor] will not account for all (or virtuatly alt)
propane sales in the post-merger period, the competitive effects of the merger could be
conditioned by the benhaviour of other sellers. In particular, the substantial presence of
other suppliers that are willing and able to compete aggressively with [Supenor] might
constrain the merged entity from increasing pnces, even though market share
concentration will increase as a resuit of the merger. On the other hand . . . the
remaining competitors might decide to match any price increases introduced by
[Superior] in order 1o maintain the same pnce relationship to [Superior] as existed in the
pre-merger period (Globerman and Schwindt, at 32).

{...continued)
proposed merger should be evaluated in terms of its effect on “all propane” insteaa of end-
use specific local markets. In particular, Professors Globerman and Schwindt conclude that
e “overwheiming majority of recent entrants kientified by {Supeanor] serve more than one
customer segment which further supports the appropriateness of evaiuating market share
changes on an “all propane” basis” E%xoberman and Schwindt, at 51, emphasis added).

4. Notice of Applicaton, “Iin the Matter of the Comperition Act, R.S. 1985, ¢.C-34, as amended,
and the Competition Tribunal Rules, SOR/34-290, as amendead (the "Rules™); And in the
Maruer of the Competition Act relating to the proposed acquisition of ICG Propane inc. by
Superior Pfggane inc.; And in the Matter of an Application by the Director of Investigation
and Research for an intenm order pursuant to section 100 of the Competition Act. Between:
The Director of Investigation and Research and Superior Propane, inc., Petro-Canada Inc.,
The Chancellor Holdings Carporation and ICG Prapane Inc.”, § 10.
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That s, Professors Globerman and Schwindt concede that the “substantial presence” of
ndependent retailers coulki constrain a mergeda Supenor/ICG from raising retail propane prices.
Tneir discussion aiso shows that they recognize that the extent to which Superior is constrained
by ingependents is an issué that cannot be determined as a mater of economic theory.
instead, it must be determined by analyzing the empirical evidence.

8. Inmy prior report, | emprrically nvestigaied the extent to which Superior's prices
are constrained by the substantial presence in a local area of independent retailers. My
empurical analysis of Superior's pnces showed that independents — but not ICG — coﬁsuamed
Supernor's prices. | concluded that “Superior's margins are not statistically significantly lower in
areas wﬁere ICG has a substantial presence — as would be expected if ICG were a significant
constraint on Superior's pnces — than in areas where it does not. In contrast, Superior's
margins are statistically signiﬁcaﬁnf/ lower in areas where independents, in the anregate, have
a substantial presence” (Cariton Report, ] 33).°

9. Professors Globerman and Schwindt do not report any empirical analysis of the
effect of independents’ presence in an area on Supenor's prices. Indeed, none of the |
| Commissioner's experts appear to have conducted such analyses, notwithstanding the
importance of this issue 10 the Commissioner’s claims. Insteadq, Professors Glaberman and_
Schwindt rely, for example, on an intemal ICG document to conciude that “[tlhe responses [by
ICG personnel] systematically suggest that compettion is greater in [markets in which there
were several competitors to Supenaor and ICG] than in . . . duopoly {i.e., only Superior and ICG)

markets. We interpret this as indicating that the presence of other competitors (besides ICG or
[Superior]) enhances competition in the relavant market” (Globerman and Schwindt, at 34,

5. After| filed my prior repor, | discovered that a few branches had been inadvertently dropped
from my analysis and | discovered a few data discrepancies. Adding these branches to my
analysis and correcting the discrepancies does not substantally affect my conclusions —
there is no systematic evidence mat ICG substantially constrains Supenor’s pricing; in
contrast, there is evidence that independent retailers constrain Superior's prices. My
analysis is anached as Appendix A. The underlying data and programs used to conduct the
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emphasis added). They also conciuae that “[Supenor] and ICG documents identifying

independent propane suppliers as competitors in the relevant market, as well as gocuments

describing price discounting by specific independents are relevant evidence™ (Globerman and

Senwindt, at 34).°

8. The Commissioner's Experts Appear to Agree that the Likety Effect of the
Proposed Merger on Propane Prices Depends on the Extent of Barriers to
Entry and Expansion, and They Agree that Entry has Taken Place.

10.  Professors Globerman and Schwindt also recognize that evaluating the likely
effact of the proposed merger on retail propane prices fequires evaluating the likefihood of entry
or expansion by propane si:ppliers. in panticular, tnéy explain that “[tine ikely impacts of the
merger on competiuon are funhe__( conditioned by the patential for propane supply to expand
given a price increase. Two soufcés of aqaitional supply are passible: entry of new competitors
and expansion of existing competitors” (Globerman and Schwindt, at 41).

11.  Professors Globerman and Schwingt explain that it is impossibie to be definitive
about the extent, nature and speed of de novo entry or expansion of incumbents that might
follow a sighiﬁcant price increase for propane in the post-merger pened” (Globerman and
Schwindt, at 49). Neve}rtneless, they concede that “hjistorical pattems of de novo sntry are
instructive about ine nature of the entry procass” (Globerman and Scnhwindt, at 49). Forthis

reason, they investigate the evidence on entry into the retail propane business. They conciude

- a5 do | - that entry into the retail propane business has taken place. (See Cariton Report, § -

27).
12.  Professors Globerman and Schwindt examine the membership list of the

Propane Gas Association of Canada ("PGAC") ana fina that “there were 41 new memberships

(...continued) '
analysis will be provided on data giskette.

6. Professors Glaberman and Schwinat aiso cite examples where they believe that
independent retailers gid not constrain Superior of ICG’s prices.
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in the PGAC” over the penod 1994 through May 1999 (Globerman and Schwindt, at 50). They
nate that “[this number hkely understates the true number of new entrants,” and they concede
that “itis cléar that new entry has taken pla}:e” (Globerman and Schwindt, at 50, emphasis
added). They conclude that “small-scale entry 1s not an unusual event in propane retailing”
(Globerman and Schwihdt, at 52). Professors Gioberman and Schwindt aiso report that,
‘according 1o an intemal ICG assessment of likely enuy in local areas, about 50 percent of ICG's
pranches face a “medium” or "tugh” threat of entry (Globerman and Schwindt, at 54).
Presumably, the parceived threat of entry would be even higher if the merger resulted in
propane price ncreases, |

13. By way of example, a witness statement filed on behalf of the Commissioner
shows that expansion by an entrant has taken piace. Don Edwards, the Presldant and CEO of
EDPRO Energy Group Inc., a rival propane retasier, explains that EDPRO, which was formed in

June 1997, "has grown in the marketplace in just over two years of operation. EDPRO has ;

since branched out to Brampton, Kitchener-Waterioo, Hamilton ana the graater Toronto area” |
(Affigavit of Don Edwards, at 3).’ |

14.  Although Professors Globerman and Schwindt concede that entry into the retail

| propane business has taken place, and that small-scale entry by new firms is feasibie, they

neventheless conclude that “potential entry is not a sufficient threat to render unprofitable price

increases initiated by [Superior in the post-merger envirqnment]" {Gioberman and Schwindt, at
54). But Professors Globerman and Scnwindt fail to provide systematic evidence to support

their conciusion that the threat of entry would not constrain a post-merger anembt to mncrease @
retail propane prices. fn contrast, as the evidence discussed in my prior report shows, the |
aggrggaie share of independent retailers in an area affects Superior's prices even though most

of Supenar's independent rivals are small. Thus, a number of small entrants could constrain

Q 7. Mr. Edwards was formerly President and CEO of Superiar.
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| Superior's prices. Indeed, the aggregate share of independent ratailers exceeds ICG's share in
about two-thirds of the Supenor branches. .
. THE COMMISSIONER’S EXPERTS’ CONCLUSION THAT THE PROPOSED MERGER

WILL LEAD TO HIGHER PROPANE PRICES IS BASED PRIMARILY ON
THEORETICAL GROUNDS AND IS CONTRADICTED BY EMPIRICAL EVIDENCE.

15.  The Commissioner's experts argue that it s “likely that competition will be
| reduced” in some local areas (Gioberman and Schwindt, at 55). Their conclusion 1S based
largely on “market structure changes associated with the merger.” That is, Professors
| Cloberman ang Schwinat predict that because measured concentration in Several local markets
will increase as a result of the proposed merger, prices in those markets are likely 1o nse. |

16.  If they were comect, one would expect to find that propane prices are cumently
higher in areas where Superior hés atarge share than in areas where Superior and ICG

O compete. As | discussed in my pnor repor, | have investigated whether ICG currently
constrains Superior's prices, and find that it does not.

17.  Professors Globerman and Schwindt use afferent definitions of local geographic
markets than | rely on for my analysis.® In particular, they rely on Professor West's delineation
of geographic markets for retail propane sales. Aithough Superior price information is available
for the Superior branches in the West-defined markets, Professors 'Globerman' and Schwindt do

not report any empurical analysis of the effect of ICG's presence on Superior's pnees. Their

failure to do so is imponant, because they have thus failea to empirically test their prediction
that the proposed merger hikely will lead to price increases.

18.  Because Professors Globerman and Schwinat use different local market
aefinitions than | do, | nvestigated whether my findings wouid change if | rebeatecl my

regression analysis using the West-delineated local markets. | have done so and find that my

8. My market definitions were based on information supplied by Superior personnel.
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conclusions are substantially unchanged. It remains the case that the substantial presence of
independent retailers is associated with lower Superior prices, but there is no systematic
evidence that the substantial presence of ICG significantly constrains Superior’s prices.

19. Professor West calculated shares for each of his local markets. | cansider fus |
market share estimates less reliable than information provided to me by Superior, 0 | use sales
estmates providéa 1o me by Superior to calculate market shares for the West-gefined

geographic markets. | explain how | calculate shares for these markets, and why Professor

West's shares appear 1o be unreliable, in Appendix B.
20. | repeat the regression analysis in my prior report on the West-defineg markets
using my caiculations of market shares. My results are summarized in Tables 1 (for 1998) and 2

(for 1997). Tables 1 and 2 show that the substantial presence of ICG does not systematically

constrain Superior's prices if the West-defined local markets are used as the unit of observation

in the analysis. Thus, merev iS no systematic evidence that the substantial presence of ICGin

the West-defined local markets significantly constrains Superior's prices in those markets.? |
21.  Professors Globerman and Schwindt's claim that the proposed merger will o
eliminate competition and lead to higher propane pnces is basea primarily an “market structura”
changes. But they apparently did not examine whether current propane prices are higher where
Superior and ICG do not compete. My investigation shows that there is nO empirical evidence
that ICG systematically constrains Superior's prices, whether geographic markets are based on

estimates made by Supenor personnel or on Professor West's definitions.

9. Full regression results are reported in Appendix C. |
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Table 1
Etfect of Rival's Presence on s.‘,‘,{'e'i"' Margins, 1998
(in Cents Per Liter)
Substantial Presence Defined
as Share Greater Than:
15 20 25 30

Supplier Percent Percent Percent Percent
ICG 116" 118" 0.27 147~

3.48 4.15 0.87 4.59
independem -1.25° 171" 210" 171"

-3.78 -5.69 797 -6.57

-alatstics are listad below coefficient estimates.
* Suatisticalty significant at the five percent level.

Each observation is the volume weightad a monthly price within markets as dafined by West.
Market shares are aggregates of Spring 1999 SPl Template data according to West's markets. -

The estimated coefficlent shows br how many cents Superior's ovarali mmaﬁected br‘ the substantial
presence of rivals, after adjusting for branch and region factors, including ve fuel pr For
exampie, the coafficient estimate tor the first row and first column (1.15) implies that Supeérior's margins
are 1.15 cents higher in branches where ICG's share exceeds 15 percent in areas where ICG's share
is less tan 15 percent. If e coefficient estimare is negative (such as -1.25 in the first columin, second
row), the coefficient implies that Superior's margins are 1.25 cents lower in areas where the independents’
snhare is less than 15 percent. The number under the coefficient estimate (e.g. 3.48) indicates whether the
estimated coefficient is statistically significant. Asa al matter, a t-staustic above wo in absoins
vaiue indicates statistical significance at convenuonal testing levels. -




_Sep=14-99 02:54pm  From-LEXECON 1-312-322-0218 T-223 P.AS/S0  F-T94

Table 2
Effect of Rival's Presence on Su_m_rior Margins, 1997
(in Cents Per Liter)
Substantial Presence Defined
as Share Greater Than:
15 20 25 30
Supplier Percent Percent Percent Parcent
Ica 0.42 0.49 -0.30 091"
1.43 1.75 -1.00 3.13
Independaent -0.80 * 0.76 ~ 171" -1.43*~
-2.62 -2.55 -8.27 -5.18

t-staustics are listed below coefficent sstimates.
* Satistically signiticant at tne five percent ievel.

Each observation 6 the volume waighted average monthly price within markets as defined by West.
Market sharas are aggregates of Spring 1998 SPI Tempiate data according 10 Wast's markets.

The estimared coefficiont shows b‘@ow many cents Superior's overall margin is affected by the substantial
presence of rivais, after adjusting for branch and region factors, including altemative fusi pnces. For
example, the coefficient estimats tor the first row and first column (0.42) implies that Superior’s margins
are 0.42 ceryts higher in branches where ICG'’s share exceeds 15 peroent hian in areas where ICG'’s share
is less than 15 percent. If the coefficiont estimate is hegative (; as +0.80 in the first row, second
column), the coefficient implies that Superior's margins are 0.80 cents lower in areas where ICG's share is
greater than 15 percent. The number under the coafficient estimate (e.g., 1.43) indicates whether the
estimated coefficient is statistically significant. As a general matter, a 1-statistic above two in absohute

~value indicates statistical significance at conventional 1esting levels.
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‘. THE COMMISSIONER'S EXPERTS’ CONCLUSIONS THAT BARRIERS TO ENTRY

AND EXPANSION ARE HIGH ALSO IS BASED LARGELY ON THEORY AND IS
CONTRADICTED BY THE EMPIRICAL EVIDENCE.

22.  Several of the Commissioner's experts argue that barriers 1o entry 1o the retail

propane business are high.
. Professors Globerman ang Schwindt claim that a variety of factors constitute
parriers to entry of expansion.
. Mr. Kemp argues that economes of scale are a bamer 10 entry.
. Professor Whinston argués that Supenor and ICG's standard contract terms
constitute a barrier 10 entry.

) Mr. Mathieson suggests that a Superior/ICG “supply cost advantage" is a barrier
to entry.

1. Professors Globerman and Schwindt's Claim that Entry Barriers are Highis

not Based on Empirical Evidence.

23.  Professors Globerman and Schwindt discuss a variety of factors that they
contend constitute barners 1o entry. Afier reviewing these factors, they conclude that
-conditons surrounding entry do not correspond to the conditions describing a ‘contéstabie‘
market. A contestable market is one in wiich sunk costs associated with entry at an efficient
scale are retatively low and entry at an efficient scale can take place quickly” (Globerman and
Sanindi. at 49). Thatis, they claim that the threat of entry will not constrain pnces in the retail
propane industry because sunk Costs are relatively high in this business.

24.  Aithough Professdrs Gioberman and Schwinat recognize the importance of sunk
costs to an economic analysis of entry, they do not appear 1o have determined what portion of
entry costs are sunk. In particular, they provide no estimates of the sunk costs of entry as
compared 1o the total costs of entry, or of the expectad profits associalad with entry. indeed,
they expiain that “we [cannot] assess the typical pattem of ﬁnanciai performance of new

entrants {i.., are they profitable or unprofitable)’ (Globerman and Schwindt, at 51). Professors
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Globerman and Schwindt thus provide no empirical basis for their claim that sunk costs — and
thus enuy barriers — are high in the retail propane business.

25.  As!have discussed, Professors Globerman ana Schwindt cancede that
numerous firms nave entered the retail propane business in the last several years. indeed, they
conclude that “small scale entry by new firms is feasible, especially for applications which
require relatively mogest sunk cost investments, e.g., residential heating, and to serve local
markets that are near sources of propane supply” (Globerman and Scnwmat at54)."° Tris
empincal evidence of entry is moons:stem with their claim that entry barriers are fugh.

26. Funhermore, the ability of incumbent nvals to expand sales can be even more of

a-constraint on a merged firm's ability to raise prices than the threat of de novo entry. For

exampie, an incumbent firm could incur relatively low, or no, sunk costs if it expanded its sales — L

an incumbent firm already could have established a favorable reputation in the locai area in
O' which it was trying 1o expand sales.
2. Mr. Kemp's Claim that Economies of Scale are a Barrier to Emry is E

Contradicted by the Empirical Evidence.

27.  Mr. Kemp claims that

ftine barriers 10 entry into this business are formidable. The issue 1S notthat an
individual may be abie 1o get the appropriate licenses or purchase the necessary
equipment; it is the ability to capture and secure anchor customers, the risk of capitat
invested, and the ability t0 maintain a level of threshold business necassary to sustan a

- profitable operation. This sustainable retail propane distributor will be characterized as a
customer who is fully nvolved in the business ang has achieved a threshold volume in
excess of 2.0 [million liters per year] from a mixed customer base. Companies who have
not achieved this level are likely in the business as a sigeline either because they ‘
already have other related activities or have placed a propane dispenser at a retaid gas
station. These groups would nat be ¢characterized as a real measure of competition
{(Kemp, at 16).

10. Professors Globerman and Schwindt thus suggest that entry should be feasible only for
certain end uses. This suggestion is contradicted by therr finding that “[tjhe overwhelming
majority of recent entrants identified by [Superior] serve more than one customer segment
(e.g., resaential, commercial and ndustrial)” (Globerman and Schwindt, at 51).
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28.  Mr. Kemp's claim that a “sustainable” retail propane distnbutor must have sales ih
excess of wo milkon liters per year appears 10 be contradicted by the empirical evidence. As |
have giscussed, numerous firms have entered the retail propane industry in the last several
years. If Mr. Kemp's claim were correct, entrants that have survived for a pumber of years
presumably should currently have sales in excess of two miflion liters per year. The evidence
doas not support Mr. Kemp's claim. In particular, there are numerous examples of firms that
entered the retail propane business in the last few years that had 1998 sales of substantially
less than two million liters per location.™ See Tavle 3. |

29.  For example, Canwest has entered in several locations since 1990. In at least
two of those locations, its annual sales appear to be iess than two million liters in 1998. Lo Cost
has entered three of Superior's branch areas since 1990, and its 1998 sales appear to be less
than two million liters in each loca;idn. Similarly, Neufeld Propane also appears to have opened
several Ipﬁtians with 1998 volunﬁes of less than two million liters.. '

30.  Professor West also identifies numerous “Compelitive Dealers” with estimated
annual sales volumes of 1ess than two million liters. See, for exampie, tabs 2, 3, 4, 5, 14, 17,
18, 22, 33, 41, 46, 58, 62, 63 and 67 1o his report.

31.  Mr. Kemp's claim is based on his analys:s of the capital needed for “a startup
greenfield retail propane operation.” Mr. Kemp bases his analysis on several assumptions that
2iso appear 1o be inconsistent with the empirical evidence. For example, Mr. Kemp assumes
that a startup propane distributor would need two trucks. Hawever, an ICG assessment of its
competitors shows that many of #s nivals have only one truck. Simitarty, ICG has only one truck

at many of s locations.'?

11. Even if Mr. Kemp's claim were comect, several entrants have achieved volumes substantially
in excess of wo million liters in 1998, as reported in Table 3. The success of these fims
shows that entry has taken place even at current retail propane prices and thus
demonstrates that firms have surmounted any claimed bamers to entry into the retail
propane business.

12. Based on a review of the iCG "branch templates.”
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Table 3
Estimated 1998 Volume of |ndepandmt Retaller Recent Entrants
Years of Entry 19950-1998
- Less
Than
Superior - Two
Yearol Branch Mikon
Entry  Number Superior Location Name of Entrant 1998 Volume  Lilers?
1990 1 CONCORD CAM CARB 360000  Yes

5 FENELON FALLS BUDGET PROPANE 1,033,209 Yes

23 OTTAWA LEVAC. 11,649,851
42 SUDBURY/SAULT STE MARIE BOC GASES 342,328 Yes
o BROWN PROPANE 99,674 Yes
LIQUID AIR 1026984 Yes
PRAXAIR 342,328 Yos
WELDCO 308,095 Yos

202 ST-CONSTANT SONIC PROPANE 8,595,552

235 JOLIETTE SONIC PROPANE 10,873,017
241 VIMONT (VAL DAVID) 241 CARON PROPANE 904,693 Yes
PCO-PROPANE CONSIGNE 1,602,375 Yes
PROPANE PLUS 1,073,150 Yes
245 THETFORD MINES BO-GAR 1,132,128 Yes
248 LES CEDRES BUDGET PROPANE 408,337 Yes
250 RIVIERE-DU-LOUP SONIC PROPANE 1,161,070 Yes
443 SLAVE LAKE/RED EARTH ANP 684,020 Yos

, CANWEST 8,208,000

459 RED DEERROCKY MOUNTAIN HOUSE QASEX 8,200,000
’ LOCOST 976,000 Yeos
MOUNTAIN VIEW COOP 490,000 Yes

801 COQUITLAM SUPERSAVE - 15477,137

1991 1 MURRAY PATTON 2,860,000

CONCORD
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Table 3
Estimated 1998 Volume of Independent Relaller Recent Entrants
Years of Entry 1990-1998
Less
Than
Supetior Two
Yearol .  Branch - Million
Entry Number Supaerior Location Name ol Enfrani 1898 Volume Liters?
5 FENELON FALLS HIGHLAND'S 400,205 Yes
13 PETERBOROUGH HIGHLAND'S 88,676 Yos
30 CHATHAM el 304,564 Yes
420 PROVOST CALGAS 8,829,708
444 GRANDE PRAIRIE NEUFELD PROPANE 6,907,720
1802 s FENELON FALLS NORTHWOODD 200,103 Yes
39 CHATHAM _ AABCO 6,179,909
445 PRINCE GEORGE BC DEL'S PROPANE 4,705,510
1993 ) FENEUON FALLS BRITISH EMPIRE 400,205 Yes
13 PETERBOROUGH BRITISH EMPIRE 1,519,318 Yes
202 ST-CONSTANT BUDGET PROPANE 9,266,647
243 ST-ROMUALD PROPANE CHALEVOIX 3,084,067
401 SWIFT CURRENT  CANWEST 4,528,800
433 KELOWNA TRISTAR , 8451,043
40 GRANDE PRAIRIE NORTHERN PROPANE 3,343,180
845 PASADENA IRVING PROPANE 5,049,102
1094 5 FENELON FALLS , VALUE PROPANE 2022377
7 GUELPH CALEDON 2,626,886
PRIMAX 1,527,567 Yes
420 MAIDSTONE CANWEST 1,547,222 Yeos
431 FORT ST JOHN BC NEUFELD PROPANE 1,626,643 Yes
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Table 3
Eaﬂmatod 1998 Volume of independent Retaller Recent Enttanls
Years of Entry 1980-1998
Less
Than
Supetiot Two
Year of Branch , Million
. Enlry Number Superior Location Name ol Entranl 1998 Volume Liters?
807 CHETWYND BC JOY PROPANE 3,020,747
' LODGE PROPANE 76,208 Yes
1085 23 OTTAWA BUDGET PROPANE 2,456,028
a1 NEW LISKEARD NASCO 554,726 Yes
a2 SUDBURY/SAULT STE MARIE KING PROPANE 165,114 Yes
233 GATINEAU BUDGET PROPANE 4507273
413 KELOWNA PERFORMANCE PROPANE {AGENT} 400982 Yes
420 ELK POINT CANWEST 4,081,963
808 TERRACE COAST PROPANE 327,322 Yes
1996 1 CONCORD CHEMWELD 1,440,000 Yes
5 FENELON FALLS CSE 200,103 Yes
SPARLING PROPANE 2,087,225
0 HUNTSVILLE LEGGAT PROPANE 375478 Yas
13 PETERBORCUGH SPARLING PROPANE 3,335,703
30 HEARST NASCO 742,168 Yes
39 CHATHAM EDPRO 118,320 Yes
100 WINNIPEG AESHU 1,040,351 Yes
343 DARTMOUTH PRAXAIR 109,133 Yes
424 CAMPBELL RIVER COLUMBIA FUELS 770,288 Yes
' SUPERSAVE 1.480,663 Yos
458 RED DEER/ROCKY MOUNTAIN HOUSE TESKEY 1,360,000 Yes
707 AADIUM SATELLITE LOCOST 203,143 Yes

Bdgg:20 88-71-493
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Table 3
Estimated 1998 Volume of independent Retailer Recent Entrents
Years of Entry 1990-1998
Less
Than
Superior Two
Yaai1 of Branch Million
. Entry Numbaer Superior Location Name of Enlrant 1888 Volume Liters?
1907 1 CONCORD EDPRO. 11,460,000
SMS . 360,000 Yes
SUNRISE 17,160,000
WELDERS SOURCE 720,000 Yes
5 BANCROFT KELLY'S FUELS 918,745 Yes
13 PETERBOROUGH KELLY'S FUELS 5011683
20 WHITBY SPARLING PROPANE 2,793,074
SUNRISE 2,993,182
VALUE PROPANE 3508918
22 PEMBROKE BUDGET PROPANE 57,811 Yes
23 OTTAWA EXPERT PROPANE 300,516 Yeos
202 ST-CONSTANT PROPANE SUROIT 6,873,741
233 GATINEAU PROP EXPERT 134,288 Yos
248 LES CEDRES PROPANE SUROIT 179,408 Yeos
260 RIVIERE-DU-LOUP MILLIARD 185,714 Yes
343 DARTMOUTH ACTION PROPANE 82,354 Yes
704 CALGARY : COWBOY PROPANE 78,400 Yot
709 EDMONTON/CAMROSE/MESTLOCK BO-LI 200,783 Yeos
. , - HUBHES 2,001,875
1998 5  BANCROFI ALGONQUIN PROPANE 662,701 Yes
' NORTHMORE 200,103 Yes
[ BARRIE BUDGET PROPANE 16,023,810
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Table 3
Estimated 1998 Volume of Independent Retailer Recent Entrants
-~ Years of Entry 1990-1998
Less
Than
Supetlor Two
Yeat of Branch . WMillion
Entry Numbet Superio? Location Name of Entrant 1898 Volume Liters?
CO-OP 4.204,762
SPARLING PROPANE 15,916,667
23 OTTAWA SUNRISE 392,768 Yes
248 SEPT-ILES SOUDE R 50,965 Yes
346 KENTVILLE IRVING PROPANE 7.287.451
350 SYDNEY SCOTIA PROPANE 332,205 Yes
401 REGINA, WEYBURN, YORKTON LD COST 19,172 Yes
LOW COST 103,808 Yos
406 SASKATOON CANWEST 2,480,230
423 EDSON NEUFELD PROPANE 1514564 Yes
431 FORT ST JOHNBC CANWEST 1,235,804 Yes
443 SLAVE LAKE/RED EARTH CALGAS 570,700 Yos
NEUFELD PROPANE 8,191,000
444 GRANDE PRAIRIE CANWEST 4,673,073
459 RED DEERROCKY MOUNTAIN HOUSE CALGAS - 6,708,057
KEEBEE 316,000 Yes
707 RADIUM SATELLITE GAS PLUS 7471 Yos
8 16,660,967

NANAIMO/NMICTORIA

COLUMBIA FUELS
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32.  Mr. Kemp also bases his analysis on the assumption that the startup propéne
retailer would have a storage tank with a capacity of 30,000 U.S. water galions ("USWG").
Hdwever, ICG behevés that a substantial number of its rivals nave starage tanks smaller than
30,000 USWG (e.g., 18,000 USWG)."

33. Mr. Kemp's analysis aiso assumes that a startup propane distributor would have
a particular customer mix. "The customer makeup for a smail operator woulid largely be
residential, commerciai, agricultural and industrial” (Kemp, at 8). In particular, he assumes a
customer mix of 40 percent residential; 17.5 percent commercial; 20.0 percent agriculturai; 17.5
percent industrial; and 5.0 percent other (Kemp, Table 3.2). However, the empincal evidence is
not consistent with Mr. Kemp’s assumptions. For example, Superior believes that the business
mix for several recent entrants is §ubstantialty different than the one Mr. Kemp assumes. For
example, only 20 of the 106 entraﬁts (since 1990) identified by Superior had a customer mix
where residential sales accounted for between 30 and 50 percent (i.e., about 40 percent) of
sale.’ See Table 4.

34.  Finally, Mr. Kemp provides no empirical support for his claim that entrants that
seli less than two million fiters per year are not a “real” source of compettion. As | have
discussed, rﬁy analysis in my pnor report showed that the aggregate presende of independents,
not neceSsarily individual independent ratailers, constrains Supenor’s prices.

3. Professor Whinston’s Claim that Standard Contract Terms Reduce the

Threat of Entry is Based on Economic Theory Only and is Unsupported by
Empirical Evidence. '

35.  Professor Whinston claims that contractual pravisions in Superior and ICG's

standarg contracts “have the effect of making competitive entry by new firms, as weli as

expansion by existing rivals, less auractive. This reduced threat of entry by new firms ana

13. Based on a review of the 1CG “branch templates.” ' )
14. Customer business mix for entrants is taken from the Superior-supplied “pranch template™-




Table 4
Estimated 1998 Business Mix of independent Retaller Entrants
Years of Entry 1930-1998
. Peroaniape of Salos in End Use
Yeoas of m ‘?r‘;!n%c
Entry Number Superior Lecation Name of Entrand Agent  Agilouitaiel  Aubo Commercie!  Industie!  Resldemied  Paicent?
1900 1 QONCORD CAM CARD 000 oo 0voe o0e 100 00 (1 ] Yo
] FENELONJALAB BUDRET PROPANE 128 260 [ 4] 46 61 osa nor
2 OTTAWA LEVAC 240 %9 £ ] 2607 000 o7 You
42 SUDBURY/BAULT S1E MARIE BOC GABES 000 ono o 000 100,00 00 Yos
. BROWNPROPANE . o ono 000 2020 UN %S
UOUID AR a00 ono -1 ] 000 00 00 (1] You
PRAXAIR ,000 000 000 000 100 00 000 Yol
P WEADCO 000 o (1] 00 000 000 You
202 S1-CONSTANT BONIC PROPANE 828 “n 152 1407 28 tona Yo
2% SOLETTE SONIC PROPANE [ ] ] 108 100 1913 45 300 Yot
M1 VIMONT (VAL DAVID) 241 CARON PROPANE o o [\] ] (.7 ] oo 3
PCQ-PROPANE CONSIONE 000 000 o0 5665 N0 88 Yes
‘ PROPANE PLUS 000 o o0 (1R kL ] 000 Yes
NS THETFORD MINES. BO-GAR 020 3035 000 0 3% N.10 5.02 You
™8 LEB OEORES BUDBEY PROPANE %47 o 008 o o204 050 Yo
250 AVIERE - DULOUP BONIC PROPANE 043 1816 *00 o0 204 -] ] Yo
443 SLAVE LARE/RED EARTH ANP 000 000 50 A8 [ 34] 23 Yes
CANWERT o0 000 2 112 3 8y 14 Yeos
459 RED OEE AROOKY MOUNTAM HOUBE GASEX 000 000 10000 09 0oo oW Yos
LOOON (1] w2 qaro 206 080 3000
MOUNTAIN VIEW DOGP 000 204 000 000 oM 050 Yos
"0 OOOUITLAM SUPERSAYE 198 000 0530 2.9 LY ) m Voo
1001 ] OONCORD NMURRAY PATION 000 0.00 10000 [ 1] 000 oo Yos
) FENELON FALLS HIGHLAND'S »ny 000 6A2 L RE) 090 209
° PETERBOROUGN HIBHLAND'S 080 ()] oo 000 000 100.00 Yot
2% OHATHAM [ 4] 00 %7 000 000 WS %37
40 PROVOST CALOAS o s o8 o4y 3 4] am Yo
W GRANDE PRARE NEUFELD PROPANE (1] o 0N AT 1300 203 Yo
182 3 PENELON FALLS NORITHWOOD nn 000 o0& 4813 0.00 »w
» CAHATHW MBCC L o m’e 2% -2 1un Yoi
“h PRANCE GEORGE 6C DEL'S PROPANE [T ] [J )] 043 1400 . 1443 2004 Yoo
R 3 FENEAON FALLS SRIMSH EMPIRE \-3 1 (] 842 4813 000 200
3 PETERBORDUGH SRITISH EMMRE 07 000 nn 6420 642 604 You
202 ST-CONETANT SUDGEY PRDPANE M 2nr 000 2162 18 () 14 You
249 ST-ROMUALD PROPANE CHALEVOXKX 248 2144 w02 8720 00 853 ¥
L. BWIFT CURRENT CANWESY 000 ooe [ ) oer 1] ”nt You
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Table 4
Estimated 1998 Business Mix of independent Retailer Enirants
Years of Entry 1990-1998
Perosniage of Sales i End Use
Supetiol . Aes.«30
Yoaiol  Seanch of >50
| Enty Maridot Supero Loostion Name of Fvianl Agw ___Agnowiuwsl Auto Commerclal  industial  Rosidentinl . Peroent?
: .
an KELOWNA TRIETAR 000 03? A »wo 11 1320 Yoo
“u4 GRANDE PRARIE NORTHERN PROPANE 000 0.50 4030 > -4 .44 3427
13 . PABADENA IAVING PROPANE 49 0.00 283 00 070 .00 Yo§
1904 FENELONTALLS VALUE PROPANE 31 152 833 a4y 000 nne
GUELPH CALEDON 000 800 2.0 188 8o 000 Yes
PRIMAX 900 000 o e a1y 4570
429 MAIDBTONE CANWESY ' 080 (] 259 108 ¥ ) %0 Yes
an FORT 8T JONNBC NEUFELD PROPANE 080 00 ™er 60 on0 0.00 You
7 CHETWYND BC JOY PROPANE 2.0 005 sMa ”n ©00 018
1ODOE PROPANE 0% a0 0o 10000 on o000 Yoo
1996 23 OTIAWA BUDBET PROPANE 000 oy (1:1] o 000 nrn Yos
4 NEWUIBKEARD NABCO 000 080 000 11 08 ne 9% Yoy
I SUDBURY/BAULT STE MARIE KNG PROPANE 000 0a0 o%0 %2 2073 “ot
233 QATINEAY BUDGET PROPANE oo 444 000 s1e s 2306 s
a3 KELOWNA PEATORMANCE PROPANE (ABENT) 000 o %0 an (1] 8803 Yoo
@ BLX POINY CANWESY 000 e 100 350 82 (%71 Vou
08 TEARACE OCOAST PROPANE 000 000 ] 000 (7] 1100 Yor
1904 1 CONCORD CHEMWEAD onoe 000 () 000 10000 (] ] a5
[ FENELDN FALLS CeE ) 1m 000 oa? @1 000 anm
SPARLING PROPANE 17 385 a1s 8l 02 076
9 HUNTBVILLE LEQGAT PROPANE 1 000 000 o a0 10050 Voo
13 PETORBOROVOH SPARLING PROPANE " k2 0] 2024 70N 588 1081 Yo
0 HEARBY NASCO °We 000 1145 nee 4 4028
™) OHATHAM EOPRO ove 000 0200 000 10000 000 You.
100 WINNIPEG AESHU 000 000 w022 0" MO 100 You
L DARTMOUTH PRAOARA .00 [ 000 000 100.00 0.00 Yo
an CAMPBELL ANVER COLUMBIA FUELS "no ([ e “un 000 1151 Yot
SUPERSAVE 1.8 - o0 209 19 o0 257 Yes
459 RED DEE AVROCKY MOUNTAN HOLISE TESKEY 00 009 10080 o80 o0 o0 Yos
N RADIWM SATELLITE 100081 , oo o [+ ] 040 000 10000 Yoo
1007 1 CONOORD £OPRD 00 o0 "e 00 2518 000 Yo
Ms 00 000 000 000 100 O3 000 You
FUNRIBE 000 000 10000 000 oo 000 Yos
. WELDERS SOURCE 000 0.00 800 000 10000 ooo Yoo
] BANCROFY KELLYS FUELS 0o0e 000 000 »ne 000 8351 Yoo
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Table 4
Estimated 1998 Business Mix of Independent Relailer Enirants
Years of Entry 1990-1998
Pamentage of Sales in End Uss
Supedol Res.«<0
Yool  Sranch o of >50
By  Numbe Supsiicl Loowkon Name ol Ewirant Agemi  Agioumud Ao Commercist  fndustriel  Residensial  Perosnt?
13 PETERBOROUOH RELLYBFUELS s® an? 1046 8 198 (723 You
20 YHITBY SPARLING PROPANE 000 1.0 5599 128 07 1881 You
SUNRIBE 2% 000 nas o0 000 0%0 Yos
VALUE PROPANE 00 4 2200 29 " 211
2 PEMBAOKE BUDGET PROPANE 3¢5 000 ono 548 000 %87
2 OTTAWA EXPERT PROPANE o0 o 000 000 100 00 000 You
202 ST-CONBTANY PROPANE BUROIS 210 2006 000 799 263 19 Yoo
2 GATINEAY PROP ENPERT 000 000 000 wx 4490 000 You
] LES CEDRES PROPANE BUROIT 2601 om0 0w Y] 080 o Yos
20 RIVIERE-DU-LOUP MULIARD 000 -0.00 000 om 7604 2320 Ves
203 DARTMOUTH ACVION PROPANE (1) 0.00 000 aw o® 10000 Yos
704 CALOARY COWDOY PROPANE (L] 080 000 10000 000 oo You
00 EDMONTONCAMROSEMWESTLOOHK sou 000 s 000 020 000 Mo Yes
- HUBHES (] ] om0 1] 200 00 600 Yes
58 Y BANCROFY ALQDNOUIN PROPANE B34 000 a7 %0 000 7%, Yes
NORTHWORE 19.87 aoo [ ¥ 4813 000 2
6 BARRIE SUDBET PROPANE 200 1908 000 200 2190 ('3 7] Yos
coor oo 1.9 ono 000 000 26
SPARLING PROPANE s %0 oo toer 000 %% \ )
2 OTIAWA SUNRISE o (7] 10000 050 000 . »00 Yoo
6 SEPTALES SOUDE R o 7 000 121 ] 000 30 Yoo
M KENTVILLE VNG PROPANE 105 101 024 b7 4] (173 »nmM Yo
0 SYONEY : SCOVA PROPANE 00 oo 000 8¢ oo L1 You
o REOMA, WEYBURW, YORIION L0 COBT 000 00 00 ow oo 10000 Yoo
\ LOW COBT om0 000 00 000 000 10000 Yo
408 SASKATOON CANWEST 109 0.00 wn LT ) o000 142 Yo
40 E0S0N NEUFELD PROPANE a0 000 221 (3] 8509 "nae Yoo
a FORT ST JOHN BC cawEST . 200 010 10002 000 oo 000 Yoo
"3 BLAVE LAKE/RED EARTH CALGAS *00 000 2079 oo Y 000 Yas
: HEUFELD PROPANE -0 000 147 1oe? uw m Yes
a ORANDE PRARE CANWESY 000 oa T 1222 6 408 L
©p RED DEERFADCKY MOUNTAIN HOUSE CALGAS oo 19 N4 200 8340 1551 You
KEEBEE 000 000 o - 7 (] (¥ ] Yos
07 RADIUM SATELUITE GAS PLUB 000 000 000 ) nae (1Y) Yo
w2 NANAWONICTORIA COLUMBIA FUELS 008 005 a2 2091 108 Yoo
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expansion by existing ones all reduce the competitive constraints that might otherwise help limit
a merged [Superior}/ICG's exercise of market power (Whinston, at 3).

36. Professor Whinston's claim is based on thearetical grounds, and in any event
goes not establish that Supenor’s standard contract terms make entry more difficult. Indeed,
witness statements by rival propane distributors filed on behalf of m_é Commissioner suggest
that the type of contract terms discussed by Professor Whinston may make entry easier. For
exampie, according to Bob Bush, Vice President of Cal-Gas Inc., "[a] five year contract s typical
for alarge account; Time is needed to cover the cost of the equipment, installation of the
equipment, pipeln'nes from tankers to customer buildings, etc.” (Statement of Bob Bush, §27.)
Similarly, MacDonald's Propane has five year contracts with customers {Statement of Rod
MacDonald, at 1.) )

37. Professor Whinstoh‘é claim appears 10 be based on the theory that long-term
contracts make entry more difficult because they “foreciose” sufficient sales volume so that an
entrant will not be abie to enter at an efficient scale. However, as | have discussed, many
independent retailers appear 10 operate at small volumes (i.., less than two.milkon liters per
year). Thus, Professor Whinston has not established that “foreclosure” is a concem in the reiail
propane business. _

38.  Even if Professor Whinston were correct that these standard contract 1erms
reduce compatition, the undertakings that Superior has made, if implemented, resolve the
anticompetitive concems raised by Professor Whinston. indeed, if these contract terms reduce
corhpetition as Professor Whinston claims, then the undgertakings that Superior has made are a
procompetitive result of the merger. That is, absent the merger, mése allegedly anticompetitive

standard contract terms coulid remain in place.

{...continued)
data.
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39.  Funnermore, if Superior were unable to enter into these types of contracts, it
could be disadvantaged refative o rivais who were not constrained in the same way. In this
case.‘dnsallowing efficient contracts between Superior and potential customers could reduce
competition {beiween, for example, Supenor and Cal-Gas). Thus, if the Commissioner is
incorrect that Supenor’s contracts with its customers are anticompetitve, gisallowing such
contracts may harm consumers.' v

4. Mr. Mathieson’s Suggestion that a Superior/iICG Supply Cost Advantage is

a Barrier to Entry is a Fundamental Economic Error.

40.  Mr. Mathieson's analysis "examines the barriers 10 entry for potential new
panicipants and spacifically how high the bar has been raised with the formation of the merged
cofnpany" {Mathieson, atii). Mr. Mathieson concludes that the propased merger will give the
mergea firm a cost advantage over bo:ential entrants. For example, he concludes that “any
small hew entrants wilt be at a disadvantage to the merged company in regard to the cost of
supply acquisiton” (Mathieson, a1 87). e also concludes that “it appears likely that the mérged

‘company would have significant transportation cost advantages over new eniranté' (Mathieson,
at 87).

41 Mr. Mathieson's claim that such merger-retated “cost advantages” are a bamer to
entry 1s a fundamentai economig error. Merger-related reductions in costs are efficiencies,
which are Qrooomgemive. This is a fundamental tenet of merger analysis recognized in the

| Commusswnver's own Merger Enforcement Guidehnes. Indeeq, any merger-specific efficiency
will give merging parties a cost advantage over fivals.

42.  None of the Commissioner's experts has disputed Superior's claim that there are
~ substantial efficencies associated with the proposea merger. Indeed, Mr. Mathieson agrees

that the merger wilf aliow the merged firm to reduce its costs. However, none of the

15. This is a particular concem if the merged firm will be an especially efficient supplier. as Mr.
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Commzssioner's experns has mnvestigated, or even discussed, the likely effect of these
efficiencies on retail propane prices. This is a key flaw in the Commissiongr's experts’ reports —

| wnﬁout such an analysis, the Commissioner’s experté cannot conciude that the merger will lukely
lead to price increases. As | discussed i my pnor report, “even a monopolist has an incentive
10 pass along some portion of cost savings because it increases its sales (and profits) by doing
so0” (Cariton Report, § 25). Thus, if a merger generated sufficient cost savings, even a “merger
to monopoly” could lead 1o M, not higher prices.

43.  Merger-related cost efficiencies will give the merging parties an advantage over
rivais only if the merged firm uses its lower costs 10 reduce its prices. if the merged firm
attempted to increase its price after a merger, ﬁvals would find it easier, not harder, to compete.
Thus, rivals will be disadvantaged by a merger only if the mergea firm reduces its costs as a
resutt of the merger and passes ailo}\g some or all of those cost savings to its customers.

44 | note that several of Supenor’s rivals have filed witness statements on behatf of
tne Commissioner. Several of these rivals’ statements suggest that the merger will lead to lower
retail propane prices. For example, a representative of Autogas Propane argues that the
merger could allow Superior to "keep prices depressed” (Statement of Bob Goaod, at 2).
Similarty, a representative of Mutual Propane claims that “[tjhe combined entity would have the
means 1o create a spot price war” (Statement of Jack Osland. at 1).'* This evidence is
consistent with Superior's claim that the merger will make it a more effective competitor, and
contradicts the Commissioner’s clam that the proposed merger will result in a substantial

lessening of competition.

{...continued)
Mathiesan (and otner witnesses for the Commissioner) suggests.

16. The Commissioner has not claimed that the merger will lead to predatory pricing by the
merged fim. That is, the Commissioner has argued that the merger will lead 10 higher, not
lower, retail propane prices. -




