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IN THE MATTER OF an application by the Director of Investigation and Research

FalieV.

under section 79 of the Competition Act, R.S.C. 1985Lv. 34

! COMPETITION TRIBUNAL

AND IN THE MATTER OF certain practices|oy T oAt DE LA CONCURRENCE ,
The D & B Companies of Canada Ltd. 3
wae 18 1997 A4 5

MAal t‘J

O me e

BETWEEN:

REGISTRAR -~ REGISTRAIRE T

THE D & B COMPANIES OF CANADA LTI}. OTTAWA, ONT. V 4 /@;

Applicant
and
IRECTOR OF INVESTIGATION AND RESEARCH
Respondent
and
INFORMATION RESOURCES, INC.
CANADIAN COUNCIL OF GROCERY DISTRIBUTORS
Intervenors

NOTICE OF APPLICATION FOR A CONSENT ORDER

TAKE NOTICE THAT the Applicant, The D & B Companies of Canada
Ltd., (formerly the Respondent named in the Consolidated Order attached as Schedule
"A" hereto) on consent of the parties, will make an Application for a Consent Order to
the Competition Tribunal pursuant to Section 106 of the Competition Act, R.S.C. 1985,
c. C-34, as amended (the "Act"), for:

(a)  an Order pursuant to Section 106 of the Act to rescind or vary the
Consolidated Order attached as Schedule "A" hereto as follows:

6] to change the name of the Respondent named in the
Consolidated Order from The D & B Companies of



Canada Ltd. to ACNielsen Company of Canada
Limited;

(i) to substitute the name ACNielsen Company of
Canada Limited for The D & B Companies of Canada
Ltd. at:

@ front facing page of the Consolidated Order;
(i)  page ii of the Consolidated Order; and

(i) page 1 containing the preamble to the
Consolidated Order;

(b)  such other orders as the Tribunal may consider appropriate.

AND TAKE NOTICE that if you do not file a Response with the
Registrar of the Tribunal within thirty days of the date upon which this Notice of
Application is served upon you, the Tribunal may make such order as it deems
appropriate without further notice to you.

IN SUPPORT OF THIS APPLICATION FOR A CONSENT ORDER,
the Applicant relies upon the Statement of Grounds and Material Facts which follows,
the Affidavit of Stephen B. Churchill; a Consent Order Impact Statement, a Draft
Consent Order and a Consent form signed by the parties, filed;
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L GROUNDS FOR THE APPLICATION

1. The Applicant, The D & B Companies of Canada Ltd., submits the
following as grounds for this Application for a Consent Order:

(a)  the business operations of the Nielsen Marketing Research Division
formerly carried on by The D & B Companies of Canada Ltd.,
including its scanner-based market tracking business, has been
transferred to a newly incorporated Canadian company named
ACNielsen Company of Canada Limited;

(b) The D & B Companies of Canada Ltd. is no longer the corporate
entity that carries on the business that was the subject of the
Consolidated Order attached as Schedule "A" hereto and as such
the Consolidated Order should be amended so that the appropriate
corporate entity is named in the Consolidated Order;

(©) Section 106 of the Competition Act;

(d)  Rule 49 of the Competition Tribunal Rules;
()  Section 69 of the Competition Tribunal Rules;,
® Section 77 of the Competition Tribunal Rules;

® the parties consent to the Order being requested by the Applicant
herein.



.  MATERIAL FACTS

L. As a result of a corporate re-organization, the Applicant, The D & B Companies
of Canada Ltd., no longer carries on the business of providing scanner-based market

tracking services.

2. ACNielsen Company of Canada Limited is the corporate entity which now
carries on the business that is the subject of the Consolidated Order attached hereto as

Schedule "A".

3. The parties consent to the Order being requested by the Applicant.



III. _ RELIEF SOUGHT

The Applicant applies to the Tribunal for the following relief:

(a) an Order to rescind or vary the Consolidated Order attached hereto
as Schedule "A" as follows:

@ to change the name of the Respondent named in the
Consolidated Order from The D & B Companies of
Canada Ltd. to ACNielsen Company of Canada
Limited;

(ii) to substitute the name ACNielsen Company of
Canada Limited for The D & B Companies of Canada
Ltd. at:

@) front facing page of the Consolidated Order;
(i)  page ii of the Consolidated Order; and

(i) page 1 containing the preamble to the
Consolidated Order;

(b)  such other orders as the Tribunal may consider appropriate.



IV. PROCESS

The Applicant requests that the Tribunal consider and dispose of this
Application, in writing, without the personal appearance of the parties hereto.

The Applicant requests that this Application be heard in the English

language.

Dated at Toronto, this 21st day of March, 19%7/

/ Counseffor¢ Y,
The D & B Compghies of Canada Ltd.
and ACNielsen Company of Canada
Limited

The Applicant's address for service is as follows:

FRASER & BEATTY
Barristers & Solicitors

1 First Canadian Place

Suite 4100-100 King Street West
Toronto, Ontario M5X 1B2

Randal T. Hughes
Tel: (416) 863-4446
Fax: (416) 863-4592

Counsel for the Applicant,

The D & B Companies of Canada Ltd.
and ACNielsen Company of Canada
Limited



TO: THE REGISTRAR
Competition Tribunal
600 - 90 Sparks Street
Ottawa, Ontario K1P 5B4

Tel: (613) 954-0466
Fax: (613) 952-1123

AND TO: DEPARTMENT OF JUSTICE - CANADA
Place du Portage, Phase 1
50 Victoria Street, 22nd Floor
Hull, Quebec
K1A 0C9

Francois Rioux
Tel: (819) 997-3325
Fax: (819) 953-9267

Counsel for The Director of Investigation and Research

AND TO: DAVIES, WARD, BECK
Barristers & Solicitors
44th Floor, 1 First Canadian Place
100 King Street West
Toronto, Ontario
M5X 1B1

Gavin MacKenzie, Esq.
Geoffrey P. Cornish, Esq.
Tel: (416) 863-5553
Fax: (416) 863-0871

Counsel for the Intervenor, Information Resources, Inc.

AND TO: PAQUETTE, GADLER
Barristers & Solicitors
300 Place d'Youville
Suite B10
Montreal, Quebec
H2Y 2B6

Paul Martin
Tel: (514) 849-0771
Fax: (514) 849-4817

Counsel for the Intervenor, Canadian Council of Grocery Distributors



SCHEDULE "A"

;—:}&Ly # / 6/ \.j) (9)
b
Competition Tribunal WY Tribunal de [s Gonorwrence
CT-%4 /1

IN THE MATTER OF an application by the Director of Investigation and Research
under section 79 of the Competition Act, R.S.C. 1985, c. C-34;

AND IN THE MATTER OF certain practices by
The D & B Companies of Canada Ltd.

BETWEEN:

The Director of Investigation and Reseurch

Applicant

-and -

The D & B Companies of Canada Ltd.

Respondent

-and -

Information Resources, Inc.
Canadian Council of Grocery Distributors

: Tatervenors

CONSOLIDATED ORDER




Dates of Hearing:

October 17-21, 24-28, 31, 1994;

November 1, 2, 4, 1994;

April 3, 10-13, 18-21, 25-28, 1995
Presiding Membert

The Honouruble Mr. Justice William P. McKeown
Lay Members:

Dr. Frank Roseman
Mr. Victor L. Clarke

Counsel for the Applicant:
Director of Investigation and Research

Donald B. Houston
Bruce C. Caughill

Counsel for the Respondent:
The D & B Companies of Canada Ltd.

John F. Rook, Q.C.
Randal T. Hughes
Lawrence E. Ritchie
Karen B, Groulx

Counsel for the Intervenors:
Information Resources, Inc,
Calvin S. Goldman, Q.C.
Gavin MacKenzie
Geoffrey P. Cornish
Canadlan Council of Grocery Distributors

Paul Martin



COMPETITION TRIBUNAL

CONSOLIDATED ORDER

The Director of Investigation and Research
v

The D & B Companies of Canada Lid.

UPON APPLICATION by the Dircctor of Investigation and Research (*Director”)

for an order under section 79 of the Competition Act, R.S.C. 1985, ¢. C-34;

AND ON HEARING the evidence and the submissions of counsel for the parties and

the intervenors;

AND UPON CONSIDERING THAT the intervenor, Information Resources, Inc.
("IRI") has undertaken to the Tribunal that it will not enter into any exclusive contracts for

the retailer scanner data of retailers in Canada if the respondent is so prohibiteds;

AND FOR THE REASONS issued on this date under separate cover;
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THE TRIBUNAL ORDERS THAT:

Definitions

1. In this order,
(a) "Retailer” means a grocery or drug retailer only;

(b) "Retailer scanner data” means product identifying information provided on the
bar-coded label affixed by a manufacturer to products as well as data input by a
retailer of such products, which may include store identification, time of purchase

and price, all of which is recorded by the retailer’s scanning apparatus;
{(¢) "Scanner-hased” means based in whole or in substantial part on scanner data; and

(d) "Market tracking service" means a service used to monitor the progress and

competitive position of a product over time.

Retailer Contracts

2, (1) The respondent shall not enter into a contract which precludes or restricts a
supplier of retailer scanner data from providing a supplier or potential supplier of a scanner-
based market tracking service with access to scanner data or causal duta necessary for the

provision of that service.
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(2) The respondent shall not offer an inducement to a supplier of retailer scanner
duta to restrict access by a supplier or potential supplier of a scanner-based market tracking

service to scanner data or causal data necessary for the provision of that service:

(3) Without limiting thc generality of subparagraphs (1) and (2), the respondent shall
not enter into a contract with a supplier of retailer scanner data which prescribes or limits
the terms upon which the supplier of retailer scanner data may make its scanner data or
causal data necessary for the provision of a scanner-based market tracking service available

to a supplier or potential supplier of that service.

(4) For a period of 24 months from the date of this order, the respondent shall not
enter into a contract with a supplier of retailer scanner data which requires the supplier of
retailer scanner data, if it makes its data available to a supplier or potential supplier of a
scanner-based market tracking service on more favourable terms, to makcv those terms

available to the respondent.

3. (1) The respondent shall not enforce provisions in the respondent’s existing contracts
which preclude or restrict a suppller of retailer scunner data from providing access to
scunner data or causal data necessary for the provision of a scanner-based market tracking

service to a supplier or potential supplier of that service,
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(2) Without limiting the generality of subparagraph (1), the respondent shall not

enforce the following provisions in its existing contracts:

(a) "exclusivity" provisions which preclude or restrict a supplier of retailer scanner
data from making scanner data or causal data necessary for the provision of a
scanner-based murket tracking service available to a supplier or potential supplier

of that service;

(b) ‘"preferred supplier status™ provisions which preclude or restrict a supplier of
retailer scanner data from making scanner data or causal data necessary for the
provision of a scanner-bascd market tracking service available to a supplier or
potential supplier of that service, or which provide for lower paymeants by the
respondent if the data are made available to a supplier or potential supplier of that
service; and '

(c) provisions which prevent a supplier of retailer scanncr data from making scanner
data or causal data necessary for the provision of a scanner-based market tracking
scrvice available to a supplier or potential supplier of that service on terms as or
more favourable than those under which it is made available to the respondent, or
which require the supplier of retailer scanner data, if it makes its data available to
a supplier or potential supplier of a scanner-based market tracking service on more

favourable terms, to make those terms available to the respondent.



Manufacturer Contracts
4, (1) The respondent shall not enforce any provisions in its existing contracts for the

supply of scanner-based market tracking services which

(a) prevent the customer from giving notice of termination during any "minimum

commitment period";

(b) require the customer to give more than eight months natice; or

(c) require the customer to pay a penalty or lose & discount for early termination of

its contract with the respondent.

(2) For a perind of 18 months from the date of this order, the respondent shall not

enter into any contracts for the supply of scanner-based market tracking services which

(a) prevent the customer from giving notice of termination during any *minimum
commitment period”;

(b) require the customer to give more than eight months notice; or

(c) require the customer to pay a penalty or lose a discount for carly termination of

its contract with the respondent.



Historical Scanner Data

5. (1) This paragraph shall have effect for nine months from the date of this order.

(2) Subject 10 subparagraph (3), upon the request of a supplier or potential supplier
of a scanner-based market tracking service, including IRI, and if directed to do so by a
supplier of retailer scanner data which has not retained its own historical scanner data for
the relevant period, the respondent shall provide to the supplier or potential supplier of a
scanner-based market tracking service the historical scanner data which it has for that
supplier of retailer scanner data for the fifteen months prior to the request by the supplier
or potential supplier of the service, whether the data are in the form originally received
from the retailer or otherwise. The respondent shall be entitled to take reasonable steps
to clean up its historical data in order to protect its sampl; design and related proprietary

data.

(3) The respondent need not comply with the request by a supplier or potential
supplier of a scanner-based market tracking service if the supplier or potential supplier of -

the service does not agree:

(a) to pay SO percent, if only one request is received for the data, or a proportional
share, if moare than one request is received for the data, of any reasonable,
documented costs already incurred by the respondent in cleaning up the historical

scanner data where the data are no longer in their original form;
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(b) to pay 100 percent of the respoudent's reasonable expenses of providing the data

to the supplier ot potential supplier of the service; and

(c) to pay 100 percent, if only one request is received for the data, or a proportional
share, if more than one request is received for the data, of any reasonable,
documented costs incurred by the respondent in manipulating or reformatting the
historical scanner data in order to mask its sample design prior to providing the data

to the supplier or potential supplicr of the service.

(4) In the event of a disagrcement regarding the terms of this paragraph, the

Director or the respondent may apply to the Tribunal for further directions.

General
6. The respondent shall forthwith deliver copics of this order to all persons to whom

it presently supplics scanner-bascd market tracking services and to all persons from whom

{t presently obtains scanner datu.

7. (1) For a period of two years from the date of this order, the respondent shall, upon
the request of the Director, provide coples of

(a) any contract or proposal pertaining to the supply of retailer scanner data or

causal data necessary far the provision of a scanner-based market tracking service,

and
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(b) any contract, service request, letter of intent or proposal pertaining to the

pravision of scanner-based market tracking services by the respondent,

which may be required by the Director for purposes of monitoring compliance with this

order.

(2) The Director shall treat the copies of documents obtained pursuant to this

section as confidential.
8. This order applies to the successors and assigns of the respondent,

9. In the event of a dispute, the Director or the respondent may apply to the Tribunal

for a further order interpreting any of the provisions of this order.
DATED at Ottawa, this 30th day of August, 1995,

SIGNED on behalf of the Tribunal by the presiding judicial member.

(s) W.P, McKeo
W.P. McKeown



