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CT-84/02
THE COMPETITION TRIBUNAL

IN THE MATYTER OF an Application by tha Direclor of Invesligation ard Research

undar seclions 79 and 1056 of the Competition Act, R.S. 1985, ¢.C-34;

RCT/ GTC

AND IN THE MATTER OF certatin practices of the Publishers of Yaliow Page
Telephone Diractories in Canada; FAXUINE ¢ Q302

AND IN THE MATTER of a Consent Order granted by the Competition Tribunal dated
Novembaer 18, 1964,

AND IN THE MATTER of an application by AGT Directory Limited (now TELUS

Advertising Sarvices Inc.) and Edmonton Telaphonas Corperation
TEL Directory Inc., now TELUS Advertising Services (Edmanton] Inc., woslsermtsemstnat

106(a) of the Competition Act, R.5.1885, ¢.C-}, as amended, 1] valFTHNAL BisbhiCONCURRENCE
QOrder granted by the Competition Tribunal dated Nevember 18, 1884, &

BETWEEN:

redecessor to ED

Q

rEs 14 1997 /24 B

r ]
RiGiafhne - REGISTRAIRE T

AGT DIRECTORY LTD. and OTTAWA, ONT. Fg%
EDMONTON TELEPI—IQNE&C‘;ORPORATI(#N -

Applicants
and

THE DIRECTOR QF INVESTIGATION AND RESEARCH,
ANGLO CANADIAN TELEFPHONE COMPANY,
DIRECTWEST PUBLISHERS LTD.,
THE MANITOBA TELEPHONE SYSTEM,
MT&T HOLPINGS INCORPORATED,
TELE-DIRECT (PUBLICATIONS) INC,, and
TELE-DIRECT (SERVICES) INC,
Respandents

RESPONSE OF THE DIRECTOR OF INVESTIGATION AND RESEARCH

1.

This rasponse is fllad on behalf of the Director of Investigation and Research

(the “Diractor’).
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2. The Diractor denies the allegations contalnad in the Notice of Application (the
"Application”) except as specifically admitted herein.

3. The Director admits the allegations contained in paragraphs 4{a), (c) and {d) of
the Application,

4, The Diractor pleads that bacause of the lack of particularity of the said
Application he Is unable 10 plead thereto in other than a summary way 1o the issues
raised therein until after discovery or further particulars are provided.

5. The Director admits the allegations contained in paragraph 4(b) of the
Application but states that at the time of the Consent Order referced 1o, the ecquisition
of Edmonton Telephones Corporation and /or its reorganized affiliates by TELUS, the
parent of AGT, was contemplatsd, anticlpated and In the process of being reallzed by
TELUS. The Diractor furiher states that paragraph 2 of the said Consent Order
anticipated and provided for such an eventuality.

6. The Director pleads that there has not been a change in circumstances as
alleged by the Applicants and that consequently, the conditions precedent to the

~ exercise of the Tribunal’s power to vary the said Consent Order under subsection
1086(a) of the Competition Act (the "Act™) have not bean met.

7. if there has been a change in circumstances, which I8 denied, the amendment
sought in paragraph 2 (b) of the Application, based upon the suggested languags in
proposed paragraph *9" should be [imited to dealings batwean the applicants in order
to insure that the aought removal of the subject prohibitions 1s not effective as batwaen
joint refationsilps of the applicants and the other responderts.

8. The Director denies tha allegations contained in paragraphs 4(e) and (f) of the
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Application. The original Consent Order was made as a result of an application
brought under section 79 of the Act against, amongst others, the Edmonton
Telephones Corporations (the ED TEL group of companies, Including ED TEL Directory
Inc. now the Applicant TELUS Advertising Services (Edmonton) Ing.) and AGT
Directory Limited (now the Applicant TELUS Advertising Services Inc.). The Director
submits that the Tribunal's power to vary is circumscribed by the considerations
relevant to the provisions of section 79 of the Act as implemented by the Consent Order
of November 18, 1994,

9 The Director further pleads that the matters referred to in paragraphs 4(e) and (f)
of the Application are irrelevant to the application of s. 106 (a) of the Act to this
proceeding. There is no genaral *afficlency” defenca to conduct under section 79 of the
Act, Subsection 78 (4) requires that the Impugned "practice” be justified by suparior
competitive performance. The suggestion that there {8 an evolving better way to carry
on business subseguent to & Consent Order, which |s not a causae causans of the
praclice, but allegedly renders the prohlbition of the practices redundant, In order to
anjoy the private benefits of the post order conduct is not whthin 8. 78 (4), Such conduct
is a factor to be taken into account In agsessing the substantial lessening of
compatition, and all consideration of “efficiencles” has baen subsumaed in that original
process,

10.  The Diractor pleads that the Applicants have failad to demonstrate haw or why
the removal of the prohibitions set out in the Consent Order or the modifications thereto
as sought In the Application would no longer be required to prevent the continuation or
rainstatement of the substantial lessening of competition (*8L.C") by reason of which
the said Consent Order was made.

11.  The Director pleads that the Consant Order was antered into by the parties
thereto because the respondents to that Order were members of a horizantal anti-
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compalitive arrangement of national scops regarding the telephone directory business
in Canada. ‘The Director ploads that if, which is denled, thare has been a change of
circumstances as set out in the Application within the meaning of 8.108(a) of the Act
regarding the Applicanis, the said Qrder would still have been made, and ia sti
effective for s purpose to restrain anti-competitive activity as aforessid amongst
business undertakings acting Jointly, in that the sald prohibitions continue to be
affactive against the constituent behaviour underlying tha SLC.

12. The Director pleads' that the Application does not suggest why the said
madifications are in, or are sufficlently in, the public interest such that the Director
could consent thereto or that this Tribunal could exercise it's discretion to amend the
Consent Qrder in that:

a) It doss not plead any or any sufficient basia why the removal of the
prohibitions will open or Insure that the relesvant markets will or will remain
open to competition;

b) it does rnot plead any or any sufficient bagis why the removal of the
prohibitions will not serve to promote the racurrencs of the anti-
competitive activity upon which the Consent Order was made; and

c) it does not plead any or any sufficlent basis why the removal of the
prohibltions will not impose undue and necessary burdens upon any
other aspect of the public Interast in competition.

13,  Tha Director therefore, under the circumstances, pleads that the Application
should be dismisssd,
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14,  The Director asks that the hearing of this matter be held in the National Capital
Region in the English language.

DATED at Hull, Quebec thisfay of February, 1997,

William J. Miller

Elgpeth Gullen

Coungel for the Director of
investigation and Rasearch
Dapartment of Justice
Place du Portage, Phase |
50 Victoria Strest

Hull, Quebec K1AGCH

Telephone: (819) 897-2326
Facsimile: (819) 253-0267

To: The Registrar of the Competition Tribunal
80 Bparks Street
6th Floor
Ottawa, Ontario
K1P 584

And To: Bennett Jones Verchere
Barristars & Sollcitors
4500, 865-2nd Street 8.W.
Calgary, Alberta
Phone: (403) 298-3206
Fax: (403) 2685-7219

Jo Anna Strekaf
Solicltors for the Applicants
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And To:

-

Blake, Cassels & Graydon
Barristers & Solicltors

Box 26, Commerce Court West
Taronto, Ontario

MSL 1AB

Warren Grover, Q.C.

Ganeral Coungel for the Respondents
Anglo Canadian Telephone Company,
Dirsctwest Publishers Ltd.,

The Manitoba Telephone System,
MTE&T Holdings Incorporated,
Tele-Direct {(Publications) Ine., and
Tele-Direct (Servicas) Inc.
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