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THE COMPETITION TRlBUNAL 

IN THE MA TrER OF an appllcadon by dleo Diroctor of Invostlplion and 
Ro;ean:m. for onion J11U11W11 to l'llCl:lon 92 of tbto ConpJdtion A.Cl, R.S.C. 
1985, c.C.34, u lal'lelldod: 

A.ND IN THE MATTER 01' the mmpr whereb)' CP CoDtt.IDcr:s (Bermuda) 
Lbnifed aoqulnd 001Uin IL5lell bald ltJ The Cut Group I Jmited ml of the 
acquisition by 3041123 Cauada IDO. of all tbe llbatos of (:a. North America 
Inc. by way of qlOClllCDtS entered lllto bctwccn or amou.c Tbc Royal Bank of 
Cmwla, CP Contalmn (Bermuda) I wilnd and Callldlan Pacific IJmlted. 

BETWEEN: 

·and-

CA.NAllli\N J'ACD'IC LIMl'tJtJ>, CANADA MAJUTJME LIMrl'.ll:D, 
CP CONTAINERS (BERMVDA) LlMlTllD. 3041123 CANADA INC., 
CAST NORTH AMERICA INC. act TB£ ROYAL BANK OF CANADA 

RESPONSE 01' CANADIAN PACIFIC LIMITED, CANADA MARITIME LlMJTBD, 
CP CONTAINERS (BERMUl>A) LJMlT21>, 3041111 CANADA INC. and CAST 

NO:am AM£1UCA INC. 

PAgT I• stJMMABY OJ!' GJUUJNPI lJBm 
mDCB TRI APPLJCATION JI opmsgn 

l. ".l'.blt ~ C'madl•n Paclfic I lmltrd ("CPL"). Canada Marldme Umfted 

("Camllar"), CP Containllnl (BemuldlO Llml1ed ("CPCB'>. 3041123 canada ID:. 

("304>1123") a.tll.1 CUt Nortb AmcriCa Im. ("CNA "), coDccdVDly mmac:d w llrm1mftm' u 

•ep•, oppose tbe app1lcatlon of the Dlracto1 of' Invosf4atlpn and Rc:aearch (the "DJrcclor") 

iu this matter on die followb:lg sraumla: 
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(n) CP's ac:.quisldon of the former Cut ll:fOllP of companies ("Cast*) Wiii reviowod 

and approved by tho N~ Transportadon Agerq (the "NTA ") pursuant to 

lUI then ox.1111& •Uihudl.>' Wider Part VD of the Nolitmfll ~dot, 

1987, R.S.C. 1!>85, c. 28 (3rd) Supp. (lbc "NTA. def"). After a c:oDfOl1lld 

publie llcarloi, tbo NTA bold 011 JIDlll:)' 20, 1995 (tho •.Nf.4 Dtscitrion•) that 

CP'a acquWtloa of CUC Cd» • Acqallldon") would DOC llUbsWldally lessen or 

prevent llOlllPflfJdon. The NTA mmldentd the aame obJect1om which ue now 
being repoaUld by fhc Dhc\1lw' ill dJC uodl» of applkatlon clUld Iklocmbot 19, 

1996 (lho 'NotJco of Applio:l¢toll."), and R!leG:led dlom. 

(b) Undef the former statutory ngime, the NTA WU 1be publk ubbtr of 

acqulsitlo1111 iD the ll'IDlpol'ladon ....... mtewl11a ti-= acquladtianl In Haht of 

illl w;pcrdllc. in trl.lllpOtlltll .illuol paoralJy. ml wi.dl i:ollJi*ll .., QOIDplldllmi 

in t.lle trampOrtatlOD llllCtOr spoclfioally. In recoplUOD Of ctlil Ciiq1C1:111e, I.be 

Trlbwial lhDul4 defer to a NTA'a flndtnp wllh nipril co tbe Aoquilldw, 

UDl.C$S tbc Dkector c;ao. Plbut tbD p:«iiWJpdon In favvu:r of tho c:otUICCDCll of 

tb.o Nl'.t Dld.rlon b1 dotl:lonlb:atiug daa& dw NTA: 

(i) failed to con1lder nkwlll evldence which, if COD8idered, 

would Ubly liavo chao,pll l.tl D«:lllon; 

<lil wu ~blo mies •••rnent of a~ or 
(lli) 1IDok lmllmlm comklerllkmll Imo mm m lllllllllD& 

lbc Aoq\lletlioo. 

Such deforence II appi:opriall:I iD. llJht of the princf.plc that 1tatv.tuxy bodies lhould 

avoid reach*'\\l .~ co.a::huilons ~ t:be 88.lllCli event or t.ramacitlon.· 

(c) 'Ibc> m•llP"" in wliiob tho Dlnlotor OODduoted hi.II ~ iuto thl: A.oqu1litiori. 

after 1:be rtlouo of the NTlf D«:llWn iunountec1 to ID abwle of pi:ocelll. At DC> ' 

No.008 P.05 
I ·~f 
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Point . durlna: this lDquJry. \IP to and lncludinl the fillna Of b Notice of 
Application, did the Dll:ector over tndfca1e to CP Where ho bclhmd tbo NTA 

lllld erred or *' ovidonce bD had obtained mat nllod dou'bla -llllDa 1111 

NI'JI. D1cillon.. IQaCald, tho Dlnic::lm pcnlltocl with u. lnYCllf&adoa of tho 

Acquisition for cloeo io lllOtbar two yoan (iDcludbJ& 21 mo:adls after closlllg}, 

wbjoc:dll& CP to comfdorlb1' efrmt and expenae In 1'CllpO.lldiq to Ilia dema""•· 
The Dlroctor also abwlcd b# OQmpu1soi:y ponn under section 11 of tbe 

~""Act (tho "Jl.c:t"), by uall:!,g dlolD M a wbltltutAI tot Ult TribllOlll'I 

dlscovety prooi:d\u'es, gah:llug ID ibl procc111 tclvtlDla&tll (mch u prodlledom 
from thlld pardcl) not availabJc to CP. 

(d) As to tlll spccl1'lcl oftbe l>heclor'a·a1.1ept1ons, CP deDiea that tho AcquJaidon 

l.w or will 111~ 1oReP CU1DpOlitioD ill Ill)' r.wt.vimt mad!A. &ubiir, 

the Aoquisldon bu OODlributed lO die ea11•ncemeat of ..moe.. 10 CWdlllD 

lhlppera and ~rs by strcuatMD'na the oompoddw of the only 

C.11.11dlan-ownod sbippblg Uno opcratblg oa. tbo Nor:th Atbmlle, and a1lowiu& 
slplfl.oant improvomem ro be made to C.'1 .rvlce. 'Ib.e l\.cquflltlon llU 
alflO ~ aad added to a.~ of 1be port of MoDtteal I# 

relation to otbcr &~· 

(e) Tile Director'• deftn1do11. ot tho relm.m produCt and •~ mat1tR 4oes 
mt CODSk:ll.!t die cmcut IUld llCO,l'll of tho 11ublti1u1u avalllblo to 8bippen ml 

c:omts- for tho eorvlool olfe&'ld by C.amar UJll Cut. Al well, the 

~ takes 1111 'llttjustiftably Mtdctivc view of the raoac or po1t1 from 

which card.en compete wltb Cammr llld Cut. 

(f) The mark.et &bare tJsmes m1 COllCClllradOD radol ftllicd upon by 'tho Dln:ctor 

11R1 Oowed In tbiu WI)' &N butd upoo thll Dlnctol't• lnMrrect defhlltibl'I of thll 

relwmlt matkot 
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W lnkllllle llld. effective 110Jnpetidon from a variety or 11D11NC1a ha$ impofled. a 
'10UlpCtidvo dlsolplble upon Ctnm#" and Cut siDDc the Aoq11illtlcm, and. will 

wut.Wuc to do IO. Tbclc comtndllCa Include dlo '1CNlltAlrWl.lllng poww 

exci:c1sed by sbippcrs, oolllil,plllss lllCI trcfgbl: forwat'do:ni. 

(h) Poised cgmpetition allo exittl to d1tclplloc .,a1mt any slplflcant IJOD-

tranaitory price ~ or rec.bmdon ID MtYl.cc. 1'hll poised compctitkm takcc 

the: ftitm of potrmt.ial cnt&y Ii)' Cldlllilll global oarritn OD 1111 iDcrumei:U1 bult 

or the start up of a new lhippb>i line. Boch t,ypCS of emey baw occartcd 
rqulady in the put. 

(I) Cast wu DOC a vigorous c:ompetltor to Omnar prior to ti. Acqlllsi,tion. To 

tho l.lOllt.Tll.')', it hid ~ talltd llDll would hive n:bd. Git market. 

NotwltlniJdl.oa f.blt a.talve cr.mms :bad been made to t!Dd a bUye:r tor Cut, 
CP'1 WM tb.c OD1y offer received by the Royal Bank of Qinada (•RBC"). 

Morcovor, retttn.chmcDt or Uquidatlon viwo not compc:tlt.lvoly proforable 

optlo111. 

(j) In tho alternative, if 1bei'C bu been a 1111•11®'1 kascnlng or pmcntion of 

ClllDP'titkm, wbk:h it denied, it la oft'lll by tbD c:ftlclm:y plm ibat Jiaw ml will 

rem.It amt the ~ Sac:h eftlo1enoJ pins will llOl bf aualDod if 1ho arden 

eou.pt by the I>lnictor henlht are J1.'11111'4. 

2. CP lldmits the atl.egatioDI ID. paraarepbl 7.JJ, 1 t-14, 30t 34, 38, 40, 4!, 46, SO (With 

respect to CP and Cast), 51 and 66 of Che Notice or Applkd.on. CP hD DO dkcct 
lmowledgci with toepect to puasrapbs 33, 35, 41-44, 4749 11't1Cl 50 (with mipect to OOCL 

and Hapaa Uoyd). 
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ll. Bxcept as othbrwilo tlllpnlll&ly adm!ttOO herein, CP denic8 each and every otber 

allegation In the Notice of Application. 

4. Tho Director'• dcacrlptiOD. of 1l:lo J\cqllilliti::>n at parqraphll 11-14 of the NO'liQo of 

Applllllltiou dbrcprds l'lll.ll)' Important facton, 

l, TIJ§ INDUSTRY CON'i'MT 

$. The l>inlotor'1 Nodco of Applkldon filill to approc3alo tbl!I d,)'namic 8lld cballflaa . 
cmironmout ia which C1u1w•r and Cut oompelil. 

6. Most lmpotlaDtl.)'. tho D~ cam DO ll.1COlmt of thD rapid INWlh gf .~ 

COllt1liner canien, llPd tho cxtent to whk:b thlt bU ~ lnlemo competltlve pl.'llllURl8 on 
11m1Jlcr cmicn IUCb • Ouunar lll'Jd cast. 

7. 'Ibe srowth of both tho kld1tMr>' .aemrall1 IDll tho competl:aa lhlpp1Dg liDe8 
11,POCificllly ha& been rapl4 a:a4 &i.gnltla!!Jt For o.umple, 'Ille WOl.'ld'I Jal'&C8t '10lllalDlirJ:' 

carrier, Bveqrccn. operatOS 1 fleet of 103 waaoJ.s wlat a toea1. CilJ*ity of ZOS,224 TBtJ•. 
That capacity has almost tripled iD tile Jut decade, ftom 70,000 TEU• In 1989. 1bat WU 

C1J01Jgh to rank Bvcqreen f1nt ~ the world's carrieJ:'ll iD l!:IBP; a lhlpplng l.l:ae of the 

w lllzAI today wauld rank 20th. By way of~ Camnar and cast combiMd 

operate 14 vessels with a IOla1 li1ot alpacUy of' appivx.lmafOIY 22.000 TBlfa. n.t wOUld not 

place them, on a ()()mblml bUill, even among Ille wodd' .. top tblrty oarrlcn in ceims of 

'VOlllC1 capaeey or fleet size. 
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8. A list of the top twenty (llobal aurlen is attacbecl hereto as Appcadix 1. 1'hctle 

carrien dominate thc world's oontainel' llllpplna iodusUy. They flOmrol almolt 2.3 mll!foo 

of. lhc world'•~ colltlh:lcr tom18JO of 4.7 million TBUa. Monowr, u tblly bav. a 

large lhare of :1U1W bu.lldi.llg otdcn, tbC)' will control CM'lr. so" of tbe world'• C01'ltllner fl.oet 

by tbD )'tllt 2000. 

9. This teodeooy towardl arowth Is also n:flcctlld In tho Gpalllioa of it:diri:bW Yell8el 

llnil. Almolt 50111 of lnt!Ulilr,V fllot ~ IB llOW provided bf lblpl of 2,500 TBU1 and 

above, IUld tho fUtiest srowth 110CtOr II I.II. M1:1. lm:pr WllllCl&. Of the: llllpl wawtiy on 
Oldot, lOJAI"' 1 nin3 SS'I' of tho world'• uurent "*P""ky and dae fordelivel')' wirbin2 JNl'I, 

DDarly half uo gRllll« in lliu: dwl 4,000 TBU1. A llqo m1mJit:t of 1bl:8e mw lhipl lfts DOW 

6,000 TBU1. CenmarJCaat'• avenp lbip me Is :2,000 TBUs. OllLI of the c::omequeDCe1 of 

aJo'bal. oaniert be.Ina: able to opm.N 1aqJer lhlpl cm the North AJ:laalic IDd ellewbere ii tbat 

tbl)' are able to ~ slaniflcanUy lower unit costs llDd sule l'IClOllOlllies. 

10. ID lldllitJ.on, beca\ISO of dJoi.r ldzo and ICllo Of opmtl.on. aiobal '1lrrim can adlieve 

811bstandat 1Ca1.c1 ~ 1n tom:1toa1.s, c:oaamm, ill1and costs, Information l1litlllml ID4 

ad:tnl.tmtmdou. 

11. Tbe emergm::e of alobal carders, opeild:lft& Jar&tt veueis, 18 dtiVen l:ly several 

faolorl. Foremoet mnong Cbo8o Is U. Deed to ldileve CODtimld coat avinp and cMcloactoa 
in ID i.aduMry ~by low nraJllns, ~ traftic flowll., Oldlangc n.tc 
flwlluliiOClll, 'Wllffl ov~, blah flD4 COllll, ad limfted braid kl)talty. n- f'ellllrea 

Of the lnt1ustty have placed bteme PRllLIRI on carrica to enhanc:e Mvioo qUallty whllo 
driving down tbclr 00!!1$, 

12. Another factor promotlna ~ of colllllnet lines Is the need fil lllBl'lt the 
evolving glohllit loeilltiell ~of i~ bu$llleaM. It is twwnina 

lncreasin.sly pecesmry to service Bhlppen and ~ tbrou.gb worldwido ~ Oil 



COMPE N TRIBUNAL I FEB 10' ............ ...""' ......... . ··-·· 

• 7. 

multiple trade lane&, wilh comspo114iDa capital invefltntenllJ ill Information syatc:rb111 IUld 

Ctllltomer ICl'Vic.es, putting tho sm,JHrade. smaller cmior at a further disadvu:ttago, 

13. Tbc growth in illdividuat cutler sb:e bas bettt llCCOmplll;litd by a prolifetat.iOll 1:D 

No.008 P.10 ' ....... 

cattlM alllaDcol or consorda. lbcllO 11H1uoe1 poop oanim tcrVioa Ille 111UDC trado arou, 

often on a &lobal basis. They COllCOllttate on tM sbarini 11111 ntionall7.ation of ships and 
marine term.Ina.ls, while leavla.I tbD patt.iclpantB be to compete against each other in all 

otbot ,..pecta, kleludlai prict. By tbarl:q or cbarter1.oJ -1 !lpace 1DJ0111 dlemlle1Ve1, the 

patlicipams can &llaRI tnvestu:1e111 rilb, areuo ~ utilb:atl.1>11, mt improve frequency, 

ttamh: dmAic and port wvorap 118 ~ to actins on dJclr own. Caukr amrmcs are 

'tl'1W inczeasln81y achbssq Olhor ooat IMU IS well, hldccid, thcll:I baYe rMUtiy bccD fUl1 
moqen 'betwMD. global lllniml t.o tU:a:l (bi: 1&vlnp mllMd t.o irllaDd QOICI, oomahw omtl 

11114·lldml.nlltratlo m:pmn1. 

14. Because of their COD.lributkm to die acb.levemem at acalo OCIODO.lllies, cartior .u ....... 

llRI PQW thc indum:y 1lOt1ll, all4 IQdoccl VO fnlquoudy emplOyeo<f by wricn &$ t IDOalMI of 

. Cl'l'l14ri.DS l'lCW D.lld:etll. Tl.lo ~ apecl:I at tbCISo alliux:a also oplalns wb,y 

~ In Bwope, the U.S. l.lld Cmada repn'I diem favoumbly. 

1:1. Th&\ toi:cgolng trends Jlavo l1l'CClal compeddoD on lbc NOilb. ~tlam1c mi4o lane on 

Wb1cb Canmar ml CUt oporaul. All of lhe world's l8qost alo'bal alliance&, f.lld.16 of tho 

world' I top 20 cmiera, compete on 1111 Norch Atlant.:lc. Tbele ID:mlde the Orlm4 A1lilliiCe 

(N'YJUNOLIHapq Lloyd): Mlll!ftkl!lea l ml: die Veuel Sharlua Ap!.'ll!Qll!llt or ~VSA - ·(SM. 

I.and, Mamie, P & OfNedlloyd, OOCL); DSR.- seaatorfCho-Yq/Haqjln; 

ACUMedilcmulean Sblppiog/POL; aw Btwpomi. A uwnbcr of tbele mnpctitOrl ·mi 

relatively RKlCIDl 1.111n11111, bavill,g lmmlpd tbolr eJdadr!,IJ opcu:a.tlom to cxpml. lDto thl& trade 

OD ID illcrcmmtal bull. Mol'ccmlr, the mm towuda aJobalir.atlon mcam 1hat the ~or 

Cll!rierslalli.raTIOl!A net yet In tb19 North Atlantlo ate llb).y td mab their pl'OllCU:C Mt in the 

near term. hmed, tbme of Ille lugoat global coi:itam lbM8 not yet on the North Adandc 
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(Cosco, Y miaml.nl lllld K IJ:oo) arc achedukd to start up a joint scr:vlce on the North Atlantic 

In March 1997. 

16. CP11 decision to acqu.il'e Cut w drlwn by the med to maintela tho compll.idw .. 

of ita service apimt Ille &Iobtl canien 11111 alllaiaa ~ oo die North Atl&ndl.1. Mau,y 

mkMior operatonl have SODB out of ~sm.1 due to tbelr failul'o to maWll b etrk:imolea of 

&lobal carricn. CP rcaanl.ed the AoqulsitioD as a way to avoid tbla fa'te. As sot out 1ll01e 

flJUy bolow, the opcniUoaal 8Dd. 4)"1111'111JC lfticlem:.iel flowing from the Aoquisitkm law 'bolm, 

~. lnelud1nl •vinp ielamd to llhlps, marino terminals, oontablcl: ~ 
lalaad operations and ldminlstnlion. Tho~ of~ of tbll ordm' am a 

nooessacy prerequisite If camnarteut aro to coolinne m sumve ID tile lcq torm. 

17. Cloatnr,y to pa.mgnpb Pl ofdle Ncdcl of Applicatkm, Cbetefol:e, the primal)' motlW 

for tbe .NlquillltloD. Wall DOt to olimiNlfl Cut u a campedlOr. cast bid aln:ady r:tl'icdvely 

. filled. CP'1 pwpo• iD ICqlliriog Cut wu lo ach1.vo ti.lo ~ «lODOIDiel tbai coukl · · 

be pnc:ralCd only by llllc.srado3 the gpcmtioll8 of.lhe:tiO ~to a gwltor degr(IO. That 

was imperatl.w ill order not w lose COlllpldtivt pOUDd t,plmt tile Blobal cmion now 
dominadr>g this bu&IDNB. 

18. CU's grave fllllll'ldal lltuatlcm c:baracWlllld much of its ope.rat.i1!a hlamty, and 

OODlltiwtod a:. m.alD 11wtor pnglpilldJia ta Ale. 

19. .In 1983, cast'111 ~ wmt bankrupt. A IDllJor ~was 1l1.1dOl1U.U 

with the anistance of RBC, cast's pr1Dc:lpa1 blalket, pUl.1Ulllt to wblch RBC took aa equity 

it1tercat In Cllt tlu'ou&h ita Baham11 11ib1ldJary. 

20. In 1985, tbe "10UlP8l1Y bad to be rcmuctured apln, 
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21. Jn 1989, Odt'a fiDanclal shuadon 1ook a pennmmr mm for the worse. From thlit 

polDt on, UD1:ll the Aoqulsltion, Cast experienced l'Ml'l)ljh8' buslneaa IOISOll, sul'ftrtc4 1111vcro 

cull flow problcma, llld wu unablo to mtOt ks ovmat. l*)'mnt obllpdo1111. 

22. lD au ctfol.'t to deal with tbele dlfftcultlel, BBC apood to mstmcture Calt'I debll In 

19SIO to give CUt tn(J1'0 lCIDloul &opajW Imm. When this was .imuffldmt, RDC lent CUt 

a furlher $6 Million (U.S.) in Pebl:'uar,y 1991 ml IDOdicl' $S Million (U.S.) ln Aup 1991. 

23, By dlit time, Cut WU alteady in breac:b. of lt$ repa)'tllClll obll,ptions under the 1990 

restmc*1ldng ~· Aocordfnaly, CUt approacbe4 RBC In blovcmber lWl to aDllllid 

tbls apomcot, and RBC made ~ CODC088lolll In 1amwy 1992. 1be parties entetod 

into another ~ qniemait which allowed Cast a 27 IDODth motalorium on its 

prln;ipll ~. but mqtilrN It to n.maiD Ollft'IClt cm ilM iata'ai pqments. CUt WU llliO 

obliged to o'blom certain flnamllll COVl/llllllfl. 

24. Cast Wuld QOt oomply OVOU wi1h tbDlo m1md obligadom. Instead, it Ml ciompolird 

to Seek. yot addidoml flmd.l:aa fiom. RBC, Neelvln&: an llidvl:IKle of $10 Million. (U.S.) Ill tbe 

Pall of lWl and~ act\lalJol of $5 MIJJ:lon (U.S.) In Pebn:ulry 1m. RBC lp!led to 

make tho latt.er lOan only oa coodldon that cut'• Prelldeat llld Chio! &ccudvc Oft'ioer, 

lOaus GlUlling, be removed. That occurred In Febl'Ualy 1993, but did not impt'oVe CU.'1 

flDllDl:lal position. which conttmwt to dooliao. 

as. By Much 111, 1PP5. t1u1 a or CUt'• 11195 t'llcl1 :year mt the date of t11e 

AcquWtion. ~ Company'• lliluadoo bad dererloralild to the point where: 

• Cut's DOI: operatilJa: 1ollllll$ b' tbe last ftw fiM:a1 yean had 
mchld m unoum in trlU!elll of $159 MDJ.ion. (U.S.), wllh 108llllltl 
of $21. 7 Million (U.S.) lD tho last ftllC8.l year alouo; 

• 
• Cast's lbmholder deficit bid ~ to an lll1\0Ullt In 

excess of $181 MWton (U.S.); 



• cast•s cuntnt liablllde11 or $83.7 Million (U.S.) were mom than 
twice its cwtent usot. of $37.7 Million (U.S.); 

• Cul.'• total llabilidu CBCI04Cd. total .... by mcmt t;haa $100 
Million (U.S.): 

• c.ut'• -1>llily to pl)' I.ti aipplkn 11114 deCarion.md to tbo po:lllt 
whenl mall)' of°'* liUpPlim W ol.tbcr ~ to pill Cast 
t\uihc:r cted1t or Jwl cut die oompllQ' off altoptbw; 

• Cui'& cash floW ~ from opm.tl.om ff/ors hltctat. taxes 
and depreclad.Oll (EBITDA) foll from $17 Million (U.S.) in 
1994 to lesl than $1 Ml1lioll (U.S.) in 1995; 

• eut•• dir0c10l'I faced I aerious rilk of OJijl(J6W.'C to CJabm by 
crcdltoo for wtOJllfu,1 or fr111d0Jent tradfJll under the Rlmnt :rma law1 of tho Unbd Kingdmn, BoJahmi an4 llonuuda; 

• Cut'• Ultll illdttbteduea to RBC exceeded $100 MW.km (U.S.) 
ID prlnclpal an4 lnton&t and RBC bJd mldo Ii clear that it would 
no Iongor a4V111CO thc flmds necenuy tor cui to oontimc 110 
wrvivc. 

No 8 P.13 , .. 

26. Cast's ditfk:ulde& dari:Da: 'dlls period. \li'Cle pu.1iculady lllJ.ikiO& becau&o 1boy Clll'fle Jt a 
time (1994-1995) when ftci,ght rata ill tllc Norl'.h Adando COllC1IJDor cnde wore at blstoiically 

lllah Jovel&, mJ Ille oompall)''I tra1fig ¥01- Jld Clt"Uff11¥ rllen. 

27. Cast.' a flaaDCial position &tao dooJjnnd In spite of auemp11 b7 illl tomier mmpi:peut 

10 mtnPOh, Thc:so ratlomlizatJ.oa. WIN tellUl1lld ID mimJlatlvo umual lllTinp of 

approir.lmltcJr $20 Million (U.S.) but wm illluft'icicnt to aavo tllc ""'"P"Z'1· 

28. Indeed. a aw:n.ber of tbe l'ltrml.lbmm1t stopl takmi aoUlally ~ C.'1 
dlft'lc111dea. For example, In the Fall of 1994, cast witbdrow ftOrn 1ht ean1llBfl otbulk 

CllllO and replaced its conbulkor 8hJps with fllll)'-oelllalarmd oonmilll'lr ships that it cl:lal1wed 
tor five yean (lhe "ox•Norasi& vwsols"). Theac shJps 'Mite cJlartefed i:t dlladVllUlaplUB 
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ratc9, and 1VOl'O stow. nm m.1111nt that Cut had to clwWr four llhlPt to maintain Im woekly 

&W"Vico, es coropucd to Camnar which did '° with th=. All thi1 re&u1ted in a mllfot 
fimmcial penalty. 

29. Cast's decision to 1'llOl.1&te hi Be1giaD opmtlom 6:om the port of Antwmp 10 tile port · 

Of Zeebroge abo worked 10 the compau,y's debhaed.:. Cast comm'llOCI itso1f co a flfteiD.. 

year agteemellt at Zeebruge that Unpoaed ml.ninnmt lrlfflc VOhi:nlll.:I wblch the company WU 

unable to llCblcvc, and an ODClrOWi bl1mi4 COit. ~ dW~. 

30. Cut made a Pllll1ber of o1bl:lr 11,pitlcimt enua 11 well, aw:h as st.utma up tbo ca. 
Orient Line Ill the tmmpe.Par But !tad& 1!14 ,foJnina the AMA joint mvioe bctwmt 1bc 

Medite.rnuiean an4 the United St.atN M1t coast ("USBC"). Both of tbele iDidlth'ol resu1114. 
ht heavy lOllllCll. 

31. Case' a fina1J!lal difricultiee allo precluded much needed inVOIClllmtl to imprOW1 IUI 

opel'lltinn. For eiwnplo, Cut'8 MontrUl termiDal WU old ml did not ooatai1l pmper 

hapdltq equipment. Cut'• ill.veal'Qq of COlllalr»tl wu ~ Uld in poor CODdilioll, 

and tt1\ICh of It reqalml bmucdlllt.o roplaoolricnt. 'l'hrlll OMt oftitp. C(IU].d not provide 

customers with ,good quality c;ontairwii on a timely bMjs. Cut's BaJOpean and Nol'lh 

American dwsll fleet waa also ill mod of~. as was its lDf<innation system. Tbe8e 

prohlemll could not be addrellOd due to Cut'• blcJt of lllltOU.l'OCll. 

32. WllUe Cut Wiii erpodcaolaa ff.lCeo fliwtqp!•J dillSculdet, 1J1 manapmenl WP 

predictlllg tbat die company's a!fafrl would 100D mm ll'OUOll. For ~~ JJlllllQtmWlt 

projectoi:l to RBC at the ooml!KltlOCIXlmt of 111199$ &cal year (Clldlo& Marell 31, 1Sl93) dlllt. 

Cut'11 BBITDA would be $25.2 MWkm. cast.'1 manapmcmt ~ millod tbl8 

estimate several times. 'Ille Jut projeclion wu dolivcted IX> RBC cm Pebmary 28, 1911S (OPO 

DlOlllh bciVl'C )'"1' end) and foftlOllR CUt'• )'O'IMDd BBTI'DA .u $13.3 MID.ion. Cact'I 

ICllJ8l BEIITOA wu $0.8 Million (U.S.) 011 llllea revenue of owr $250 MWion (U.S.). 
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33; Put siw.ply, CUt'a fonner ~ wa& unable to produce tellablo projoctionl ot 

deVise realistic sttarep. to Improve pcrt'ormance, Rates WCRI projected to bo stable or 

inr.:reaslnJ when they wen aetually decrcasiDg or tDcreuecl at Rducocl ra&v111 tti. lllJIDbtr ot 

VoYIPI to be completed du.rl:Da the year wen ~; fGrelgn. ~ flw:tuatiom 

were not adequately proVided for, aid no provlitotl .wu mado for 114veno evenb llUCh u llU 

~s. llCVOdorlD& 1llri.1ml or dellQni due to loo. 

34. In $1JllllJllll)'' by tbe date of tile AcqUllldOn. Cut bad ~ t1xl polm of fll.llum. .Tt 

had U1llllllfOd to IW'Vive ooly becallSO of tho forbemrancc of RBC, w'bld1 vldmaUlly 

detennh:lod that lt would DO longer pmido llC!dltioaJ flnanolal ~ to CUt. Hid it not 

t..11 purcbaac4 by CP, OW would have bid fD '*'° c:arrying on business, causing flllt'iO\l8 
diltv.pd.on to llhlppcts Md OQU.qr 'H u4 to tJw port of Molllttial, 

3. plOB,TB TQ Ul·'1 CAIJ' 

9$. Anolbcr koy ftlllUm of the Acquldion Is that wh1Jc lllll*O'lll potoDtlal ~ f~ 

Cut were c:anvaaod, no om but CP was wJJJ1Da ad ablo ro Jnvest the ftlllOlll'COS ~ 10 
aaaure Cut'• lllt'Vival. 

36. Because of lta penist.eDt ~. Cale was under oontimJOUI ptu11n· fropi 

BBC to rahio new equl1;)' or to •'ITll'!P am llOQ.Ui,sJ1ion. To tblll end, Cast oupgo4 B..lt. Joh.as 

llDd AAoclaW hie.· (wll'J"), a well~ sbJWlua CQl2SQ1dng flrm whoeo ptildpa1 Ill WI 

formor preeideDI; of Sea•Lalld. 1llcl WOJ:ld'I liCCODd larplt OOlllaiMr compallY llnd I plomer flt 

~tiou. RK1's mand«f(! was to iOeodfy llDd coataci prospac:tl.ve purcbuotl for Cut, . 

othir than CP aud CN, lllo4 to udat Cut In &ll)' mgddadom. R.KJ ~I momb1)' fCll,! 

of $10,000 a.r:l4 would have rocelved an ad4tdoDal $1 million (U.S.) tr Cut had been IOkl to 
any pun:bam' except CP or CN. Cast also eqaged Coopas A Lybralld to usbt with any· 

qodaliom lt bad wlth potellt1al ~bm:ltorc. 
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97. Between February 1993 and J111» 1994, J.UCJ, In QOlljuncdon with Cast~ 

ml D.C. Webster, one of CUt'e 8haroholtlm mt a d1m.:tor of'dJe ~. nuubtod Cut 
extemtvcty to BODH: SO prosf*iivc purobalm or b:MNit.oi: poups imludbia: ~ of the 

wodd'1 largest contalnot ca.rricrs. Same of tbose protlJ*!(iw pmdmm, fo:!udiq Sea·larld 

ml ConraU, cxprlliN04 C0111iidcnblo iDtcrelt 1.11 Call but ultimately nfllatd to mako ID of.tor 

ti) RBC. Various reasons account for tbJs, includitJs Cut'1 poor flpa™'lal bealth, a. 
magniti.lde of Cd'• ai;:Q()QDtl. payable, the need for slgalftcanl: capital ~to rcplaoo 

ftl1ly dcp~~ and (11.ltdakld ~ 11114 die ~ of e:xpemtve and dlaad\'IUlllllCOlll 

Iona 1mDI. commlt.ments (e.g., Zccb!uaie). 

38. Diswssions were also held duriDa tbl8 period with CN. Jn Mlldl of 1993, CN 

lip!. a OO!lfidenliality qi:wment with CUt in order IO NView Cat dncaraentt U part of lta 
d\le dlllpulle iu.ffltiption. CN 1114 owud, at ODO dme, llll tiqoby mtmmt in cat (Ihm hid · 

to be written off ill tbe 1983 reorpnl1.llt.io mt llld bllB sd'ftll)' pursu.lua Cut'• railway 

busincllli: for fCllI'· Various pf:OlK*ll wcrc diac\IRllll betwu:ll CN '2111 CUC In 1ho IUllllDCl' 

II.lid fall of 1993, bu:t no apee.mont wu over naobod. 

,9. DhlAlN.IO.llS wote ahQ held wl'lb fOW' inveatOC" lJrOUPI hm>Mrc variout ~ 
of: Cut IJWl8Semon1; Holix hlvellttlleDt8 Umlted (~Helh."), llODttOlled by D.C. Woblter; 

CN and varlwa other invcstora. However, none of 1bosc lfO\lPI made an ufrclr to 8JJC, 

40. By oomrast, CP made: a CODCtcto offer IO aequlre CPt. Tbls oft'tr l8llll1ld tblt CUC 

'WOUld be 1111qulrcd OU a ~ baau, llDll Cllat tile oompaey'1 cm1lnaey C11Ut1ie trade 

payables and oblliatiOlll ttJ employeea would be lllUID04 lllld ~- CP al8o bad the 

ftnm:1al l'CSOll.t'CC&, IDd.ustty ~ and f)'llel'.gY opportmlltleli 10 cany out a1l'llDllllCl.lon of 

this llAtW:O and elllure Cast'• mivaJ, 

41. 'l'he two yoars' experienol! 81.nce the Acquidt1on bid valkhttd tho cxpcotJtion tli4t ci'. 
would bo able to J:e1torO Cast to I 80\Uld fOotlng. Cast'I lle1'Vice product bal boeJ1 improQd 
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1dpf1¢111Uly, IIld the company's competitiveness has been onlutnced. To accornpUsh this, OP 

hall spent, or is committed to spend, eloso to $300 Million (Cdn.), including the $'17 MDllon 

(Ccln.) ~ pdoo pakt to :aec. 

1. DQERENCE TO TBI w DEQSON 

42. This application la UIUlsual ID bt tho J)im;IQr ill ~ a tramactlo.rl 1bat bas 

already been approved by another e.xpen fcdCh1 body, the NTA, mmlnlng tile W 

queatloos that are at issue here. 

43, 'UlldCt former Pan VII of &bo Nl'A Ac:t, tllo NTA wu ~to dela.rmJne wbetheF 

propoeecs acquWticms io the fl'aDlpOl:tadoD llQ(Qr .._.. or weie not aplM the "public 

intmst". For theac ~' tbe scope Of 1be "public iulncot" WU 4ofimd In ICCOrdmle 

with the national UIWSpOrtat.ion policy set oat in RbRC'tion 3(1) of tho NTA Act. Tblt polley 

ompba.slzcd, amona: o1llet dll:Dp, the dolfnbllity of mafntab:llt\a co.mpetidon and marht 

fOl'OCI t.o ptoJOCt tllC inlt.ol,ll'&lg of Ulppm:ll .m Oiudlml IOOllOmlc powth and well-belna: 

3.(1) It is bereby deoWed that a lllfe, icp-..qptc, aff!Scmt 11114 
adGquate network of \liabJe ml dlcdvo trllrllPOllltkm llltVicoa 
~lblo 10 pll10DI wllh cUNbl.lldle 1114 amklllll die bllllt \llO of 
all availal:llo modes of trllll8pOICltio It di.I Jow lQllll pt ii ='"'"*' .1;12 me th!! •napottatl!Ul mn<!e Qf Milllm aad 
travellen, lnchJdlnf lJCQOJJI wif1 tfilabiJidce, IJ!4 tp W•IJ!l!tg 
tlw 1CAA91Dlc lW!ll-bQl.Qa Ald ;mwth of QM md ill 1~ 
aol1 d:lllt lho1C1 objc:alvca ll'O mOllt libl)r to be ~ w!y:n 1JI 
caffim are •J>le lQ IX'lDIP'lf, bqlb w!thiD '"" ..... tbt!l nrlQW! 
modR of trml§pqrt.slion. 1lndor CODdldo:tll IDSllliDJ tbal, having 
due regard to l'llll:lonat policy ILlJd. to legal 8114 COl:llldll.n1onal 
requlnmcmfl ... 

• 
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{b) (1$lll!polition and mamit fqtpM gm. wbcn;m lXM$ibk. 
the ndm• MMD 1n 1U9D''ns mbJo an4 t;IFpc;ttyr; tgmpsntarioo 
mlQM •• ' (empha.ris atlded) 

~~ ... .908 p .18 

44. C'.ompetltion Issues fOrme4 a C1llllJ:lll part of die NTA'• evaluation of die ~ti. 

At d>.e NTA's blaring Imo the mauet In Doeembcr 1994, CN, 1bc priuClpal objector, arptd 

that tile AcqUl.sltioll would subl!&mUIJly i.... Ol' pi:cvom Oilll!J«ldoll. CN pnsem.a 
OXtcDSlvc oral mid docunlentlU"y evkl.ellco, and croR-c:wn'ncd CP'a wltDeues cl01ely. Abt 

001111ider1Di Ill of tho cMdmlo ml ll'gWXIClltl, the NTA ~ CN'• JIOlldon. It .bold OW 

the Acqulsttlo!l would JlQt 1111balantlally lessen compcidliolt or operate CODIDty to dlll pabllc 

intereu. CN'• applleation for k:aw co lppl!l1 w dismissed by 1bc Poderal Court or Appeal, 

m.'1 tho tccleral cabl.lllt dld nut ~ Its mthot°h1 to Ovemilt die NTA. 

4S. The NTA Dt!dilon is Of paramolllll: nlevaaoe hm bmtuao the Dh1:iCIOt'1 polUtOD.111 

d1il application mirrors hl Yinually OWi)' tNpCICt 1bc vpmcntrl made by CN q1lfut: 0,. 

AcqttJsltlon, all ofwhlcb the NTA ro}ected moie than iwo years ago. 

Mi. Pot example, CN IU.'gQlld Chat tbl pon of Mom:ted oomdll1ce. a dlsdact geograpb.k: 
ll'IAtblt, and that ca.rriot'8 opmltlna out of Cbls port do DOI: compete with cantm m1DI ti» 

port of Halifu or USEC portli. CN c!:alnwJ that the Acqulsltiou would allow CP to 

domlmto lhi8 market. b)' 1ivl.og il a pmt-meqer mubt lb.are of approxhnlllely 84S (takina · 
1Dto accoum: me comblnr:d llhllm of Cut. Qmm1r, ID4 OOCL ancS lhpaf lJotd. the Olbm' 

parti.oipallll with C..nmar la. the St. L&Wl:OllCO Ccordinate4 SeMoo ("SLCS"}), ThD Dl.reclor 

mabl the same argumonts at pmgnphs 78-80 Ind 94-96 of tllt Notil.lo Of Appliea1ioP. 

47. The NTA, however, held lbat tht pol1 of Momreal II only ODO of liilveral Nm:th 

Amerlcan aatcWllyB lhlwi:h wb1ob COlllal.Der lblppq MrVicn are provided acro.11 thD Nonh 
AilaDtic, mi defined the relevant llllllif;ct to cor1eapoad with CartrMr's tWlbl& arm. Tbe 

• 
NTA also held that Canmarleut wtlllld not d<m>l1111tc thia 11Wkct In llght ot 1be1r ~iDcd 
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muitet fl.hare of 21 'Iii (at pases 9·10 of tho Nl'A Dtd.slon). Tho NTA did Dllt irdude ~ 

shares of OOCL and Hapag Uoyd in this cak:uladon: 

48. CN ll1llo cl1lmld OJI!; tho Acqulllilion Wlllll4 •llm'mrt.t Cut u a 'fi.aom!Jr. ~. 
bving no effective con.ipotiliOO to OO'Wlfcr CP. 'Ibo Dkootm 1ll.llUt Uicsc 11mt ~ at 
paragtaphs 91-93, 97-98, and 111-118 of tho Notice of AppliQtion. 

49. The NTA rcjectoO. tbl.!I propoBil:iOD aa well, boldlng tbal C•nmar faood •ltllT" 

wmpetltlon from the ocbl:\r c:ia:trierl In l:be rell'\WU llllrk.1't. The NT A empha&izled IUch 

factors as: the be.Defits recaved by Qinllt!lm wstomm due to the competition for U.S • 
• 
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tnfflC; the <:ompeiliiVCDCSS of the port of Haliftt; and tho ~ of exce$$ ClpllCky Jn ftto 

industry (at pases 13, l.S, 16-17): 

.,,Dip Mgptral s•mx .... atlft' MlllW'i"® fall the USBC 
pgrta fW V.8. M14-Wn& t:Qlffl11 ad elsnffiem PQ!Wlllition fmm 
~ pgrt pf Ha!jfax fw 9PmdQ and Qim'w lldlii OP the 
pmednITTSA • NmtJwn 'B'PPPC tmdo mgt;. Ooutim1lqi eft'ort& 
arc DOCdcd by the port of MOIJtl'ell, 1111 woll u by oth=c 
tramportatlon hllmcm, to U'dlinllln this COOlfd.itl"' poaltlon m:1 
tile viabWty of tho pon. Ill « Wbloll aio ta pvbllo ~. 

Most hpponandy. $1111 AaoA! ;lji'g Gm 11 aJrUlty lit Ult port of 
Mmitrial pf pf the carrlm Q!Xi"'tJnS at t1Jet port to mejptain a 
ri1mIJ11: nmmr In t1le U.S, Mld0 Wqt mer"S Is WID'e! to 
P.pes1f1p Mhlppm, Tie tYPllpbQlty tg Qnodien lhippm qf A 
wgdd:cleee wyb with lta lnf'rlpmm fs pimul\1 due to the 

abili1Y pf MQ1!ttlll::b1n f1Cdia IQ Rm 1111 U1l1 MJO:Weat 
Ulll'kQt In an eftlc!md: ewl lft'ectlye J!1l!M!ll[1 Tho port of 
Montnal Is aa latopl ~ of tllls Tt'Odd-cl.ua ICl'Yioo 
-1 lo 1M it m1l11.11lol'l Iii ID It. pull& .._., 

The J+.am;;y hu OOl.llldeitld dll wacerm ofCN NO'l1!1 America 
in respect of the Impact that the propollCd acqutaltlon may haw 
on low-vallle commodk)' 1blppm, amt la of th; v!ew that the 
gjmna ojp19tjgp pf tli90ll DltJl QllP.IChy. wNgh k ppt 
~ tQ g'f!lnp lo tile fuNm· will llJllNIC conthmcd gylgc 
HI Owe lh'mlm· 
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which la Important to mabilaln high lmla of seak:e in terms of 
QUl1ltity gM quality to C.goodjan lhippen!. 

so. CN also argued that (I) tbort were llUbatantia1 barrlm to cllfI')' that would prevent 

fllturc c:ompedtlolJ. 111111 (ii) lhc Acqulalt.lon would ICt\lally bol&hlell tblllMI ba.nim t.o fllltl.7 • 

Apln, thD Dln:ctor makes tho llUUC ~ at Jll11IBl1IPb.$ 101·110 of the Notice of 
Application. 

51. The NTA did not fiDd it 11r.,1ry to makB any C011Clustve determlnatlol1 of the~· 

llDll 1111.W'C of bllnius to om,y, tx-u• it ha4 lllnadf oo~w tbat Camlw'ICUI: would 

OODl.tmle to face "llift" compotltion IUbaeq_uent to the AeqWsl.doD. Tbl: NTA hcl4, J:mme.t;, 

that whatever barriers to elllr)' M:lst, 1liey wouW not be Increased u a re&Ult of Ille 

Acquisition (at PllO 18). 

,2, P1mlll,y, CN dlspWOd CP'• c'llhn that Cut w l:n fa!lq ftn111DCW htalth aid that 1bl! 

Acquisltlon was ueceaary to •ave Cut fr«n insolver.IC)'. Tho Df.raor mab& the same 

ataument at paragrapbl 1» 128 af tl:le Notice of Applicath>n. 

SJ. The NTA, 11.0Wevcr, acmptocl lba'C Cat WU ln fi.DaDgial dlmwlt;V (It pap 17 of tbo 

Qer;blun), aod hold tbat tbo Acql.11111.tiOA wau14 btsllftt tbl publlc IDlemt 'by genlln\tlna 

effk:l.ency gaios. The NTA also stated that ibe Acqu1sltion'a poid1ive impact on ibe 

competitiveness of the part of Montm1 would be an important fllCt to OODSider when 

1valua'tllla the trado-off betwlen the galns and lossor. attdbutablo to rho .A\lql.d$ition (It PlllCS 

20-21): 
• 

The App also r.epmt eonc1gde that Qmp41an lhhpri ygyld 
be affecto4 ip a pogat!ve !11!II!PI!' h,y the mOpond acqu!sldon but 
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mth!lt' th; mx:ctecf efilcjcucy Utns of the cpmblnpd 
Capmar/Cyt OM""iom wUI ma1ptam a wpdd:clpg level gt 
Horfpa to Qpwt11n Pippa 1)1• k fgpslppppgJ U Otgpotgn 

lb1mxn up m "'"''*' nr hMrant man 91,.11•"11yt mo. lh?ttll 
muJ:«Rl11pa. Tbt Main! llQI;!! fhu tbe lpfrgt:n!Qtpm in JIB 
II& 1.111 Ml m' Mtml:rMI for I Jlldd:ctaa mice ls sr!uany 
4i;gptstt uoon !he ablli,y of.llmQS CMpdlgg based lllllrmlDI 
llgu SD compt!O In thg 'lllllilx 91""1"ddm U.S. Mld·W• 
mt-rlmt

1
,., 

54. To &llJ11l'llariz., 1hcl NTA cmd'uJly 1111.11111.ld t1w compctitlve b:.apl.bdions of the 

MqWlhlon. conslderod all of the mpdvc ~ raUed b)' CN ('Which an the same u 
those made by the D.ln:ctor ham), and 11pp1arml the Acqalait1on. bl pardoulat, fhe NTA held 

that: 

• tile re1mDt mazbt lbou1d not be lbtritcd to carrlm 
opentillg out c:tl. ... port c:tl. Mom:nial., '!mt~
the lntmrlOdal tramporWiorl of com:ail1fn via tho North 
Atlantk.l botw= Northum Bllropo and Qa:ra1 C.U ... •, 
the U.S. Mid-West 8Cate1 and tbc U.S. Nortileut 1tates: 

• Camnar and Cul; w. OWlblDl4 mubt ~of 219' 
within thl8 m.va.nt mm:tet: 

• Canmar and Ollt flee Iliff competition f&'Olll otlllll' 
carrlm at the port of Moutreal ~ OOCL lllld 
lhpas Llo)'d), the part o~ Hallfu add USBC portal 
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• barriers to eDll:y would not be einbanctd aa a result of the 
aoqubitlOll; and 

• dlll efflclmclel pmr:llted by thl Aoquhddon Wllllld 
maintain a WOdd-olall lcvel of service to Canadian 
ablppcn throu&b the pon of Momreat. . 

55. In vlaw of tho foR,gotq, die 111'1'.t Decision el'8IUe8 aprlmafacle pmRJl!lption that 

the A1.'qubition doe& not mbstaDtlally leslOll or ~ competition and. is in ttie public 

inwcst. The Tribunal sbould defer to um flnclfD& II.lid only reach a OOPtraxy decision if the 

Dln:«or can 4.i1lcbarBe the lleavy burdea of xebulllng this presumption and demolJSlratf.nJt that 

theNTA: 

co fl.lied co CODll.der mevam ~ wblch, lf c01111dcred, 
would llb1y have cb.aqtd. lis Dldlfon; 

(il) wu W1tea.soaable In I.ta IUlllOllllDODI' of tho evidcAce; or 

(ill) took irre1evmJt CODlldetatio.118 iJ.lto ftCCOWlt in Hse&SIJl8 
th• Al:iqvitidon. 

56. This 4efermlcc: bu two aspects. On the one bald, the NTA lw speeillliad cxperUsc . 

I.a. compctitkm in tbc lrM&porlatlon acctor. Im compctidaD. cxpcrtJao ii thus IDOlC aarrowly 
and specUlcaJly focwieed tban that of tho Trlbuna1, llO defmmce 8bou1d be paid to its 

d.llclslom ill 1bat -· Equally, tl.ie NTA'• m•aclallll WU to «milder DOI only ~. 

but also nlaled public ~ illSUC!I Mib as the ecommJc 1lllaltb or the Port Of Moatrcal. ID 

that regard, the NTA found that the Aequisiiton WU lmpoJ1lll:I UI 1bc ronrtm•tog vlabD1t)' and 

competitiveness of the port or Monlreal. The Trlbunal, with 11$ narrow focus on eompedtion 

Issues, should DQt ofl'ectivcty render tho NI'A D«:Wcm miptory hi tbis regl.t'd without very 

CU'ODI rouorui. 

• 
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57. AB to section 26S of tbe NTIJ Act. it goes no fUrtbet d.lan to provide C&.Mdian 

competition authorities with ~ juris<llction to 111Vlcw acqulAlions also comldcred by 

the :NTA; lt la llO way pncb1d111 tbo Trlbwl81 fmni uootdJnf doforeace to fbo NTA's 

ftndinp with rcpl'd to lllCh acqlllsitlons. Indeed, llKlh det'onml:lc .la em:kuly COllll.lstcm: will:& 

the statutory acheme, al.Dee It cannot be presumed that Puf.lameut would have ~ a 
situation In which dJft'ereat federal bodlm, lookiDB • tbo llllDI ia&uea, reach bx:oDllsrr:nt 

conclusions without very good reasons. 

58. Moreover, :oom of thUI la am.d by 1be doc:iaion of Mt • .JUldoc Farloy 10 which dae 

DlMaor tofe111 in paragraph 36 of the Nodcc: of Appllcadon. That paragtaph ts a complotc 

miaetatemem: of Justioo Farley's decision on any fa.Ir Rlldi.Dg. In 811)' event, the issue or wl:lat 

defetence the Tribunal ribould ac:con1 to dcclsfoDa of the NTA Ml never ralRd by cP ill that 

appllcetion DQr wu the matt.or CODlldond by Parl•y J. 

59. CP aho states that the maMOt in which the I>l.rcctor mnduoted bis Inquiry fDto the 

~. bavblg rep.rd to the Nl'A lhtclsion, COIDlldtuted m abulie qf prooetS. In 

particular: 

• Tho Diroolor ponilted Wftb hil iaYosdpt1on far c:lollc to two 
years, lllbJCCl.io& CP to considerable etfort 11111 upeme Ill 
iospoarll.q to b.11 dem•nds, witb.olit cwr ladlcatlq tD CP whml 
JM belkovtcl tbe NTA. bid erred or wliat mdeme Jae bad 
obtahlcd 'lbal niscd COl¥erllS nprdfng the NTA ~. 

• 'Ibe Director aWsed b.18 aoction 11 powcn by lllflli tbc.m. as a 
substitute for the Tribw.lal.'1 d.llcovol:y pmacas, aatma& 
advamasec (rueh u product.lo:aa Aom thild parties) not aw.llable 
toCP. 

• 



COMPET FEB 10'97 12:34 No.008 P.25 
IU 86139521123 P.27 

C. ASS,MSMEN'f OF DIE COMPEIU'IVE IMPLICATIONS OF 'Jlll 
ACOJJJliJMON 

l. THE RJ!:I.ftm MABKET 

(I) Bclctrgnt lm4g.cl Mad;ct 

60. CP dcr.tlli'$ that "l.utermodal llDD-refrigeralcd contaiPerl.tod sblppins services" QOllStftutll 

a un!quoly sc:parate mode of 1rmlpo.rWion service that has no substitutes (paragraphs 52-61 
ot the Notico of AppliootiM). 

Cit. Por example, there I.Ii I mab:llial $Ul>-let of lhlppc:n ml ClODliplel::ll for Whom break· 

bulk fa a mlous COl'DpCltitl.ve a1tanlat.lvo. 

62. Break'-bulk MtYioo ~ to bt a Cllow wbslibll.e .for the tramportation of non-lime 

IOll8itJ.ve, low-value prod\ICts that do not MqUire com.ai. sllipmelU. These products include 

wood pulp, lw:nbcr, · nowsprlnt 11.bd IDlillalll aD4 mpramt a materla1 portion of castboutld 

shlpmew from North Ame.lb. to NOl1hem ~- Tbcse poducti may be caniod either in 
coma!Mt'8 or via break-bulk ~ on prlclng comfderatiom, and $WitchilJa 'between the 

two fOlmi of HtYlet dotlJ OQQIK', 

63. The Dln:c«ir llaO overstates the "intennooar natwe ar the 8'.l:Vkle& 1111pp1le4 by 

cardm. Coma.lllcrlzed llbippblg iervlcci are not oft'ercd., or pw:cbased, ltrlotly on a dooMl>

doar bUJs, Shippers ofton opt for a "doar~porc· or "port-to-door", or even "port-'ln-pon" 

typo of 6111l'ViQo; that i. to 11&)', tJ.y may pw:ch.ue only the ocean carrlaJe and mu:ioe 

elemt11111 while 81'l.'alJllng tor lbtilr own inland tramporlll.ion at citbct or both eDds of &bo 

1y&tmn. In Nordl America, this almo&t always involves lm'lqing for truck trampomttlon, 

given tile competltivetllllili of tl1ill mode of shlpwcnt. The opponunlty for ahlppers to 
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"unbundle" services in tbJs IIllUlller (also refeue4 1.(1 as "men:hrmt ba111age") ID::reasei; the 

flexibility of options available to them lnl1 cnhftll""" Oleir barphliDi position against wrier&. 

64. CP denies that the lhipment of contalnen fzom Ontario and Quebs through the Port . 
of Monttcal OOllStil.Ute$ the rolovant JCOp'llpbic market (parapaphs 78-90 of tho Notice (If 

Applkatl.OD), C..nm11r ml Cil.lt COlllpf1* for llO!llalnllr trAftic well 1*yOlld tbe c.onfl.uea of 

Ontario and Quebec, and liairllt carrim:ll ~ out Of poiU otbel' tban the port of 
Montreal. 

65. To define the geograpldc mubt, it ii lllllCCIHI)' to comid« tho PlllfOm of exJll:il),c 

llOll.'lp:ldtio whloh Canmar and Cut tliot. Canmar d Cut operate ill North Ametlca in an 

an:& that Is lll&do up of all of C1111da l11d S:Z 11WN in tbD 0111.ted S1Bl:el, loctudb!g II.ala in 

tho U.S. Mid-West, and In the N!Jltheutcm and Ceiltrll U.S. On the Nortb. European side, 

Caumar and Cl.st's u:adillg area comprlSCI the U.K., J.relul1, Fnmco, DeJpm:i, Holland, 

L:wtemboiirg, Gormany, Poland, Aultria, Switzerlalld, Dcnm•Ek, S\Wlllllm, Flnhmd, Norway, 

the ~ Republic, Slovalda. H'lll),IU)' IDd Rill.Ria. 

66. Tho fQregoiJ!g, in fact, is tbl!I seosmpblo """""t, IUbject to Wbat w1U be 8liCl below 

with respect 10 tile "Stral:gtc Marbt•, and llhaU ht:rrol.fter bei rorcucd. to a tho "Tl.'l4bl.I 

Aroa". 

67. The Tradltlg Area forms part or tho Jarger North Amcricm Ela Coast-North Europe 

tra<ie (the •Stratcp: M.arb::i"), which OllCOWpBllSOS oontaioer "1;JQ bctWecJ1 N<nUlcm B0J:opo 

mi tho whole of the V.S. and Clullda dH:ougl1 NOl.'lb. A.mm.il:lm IU1lml IC8boar4 pom. It ls 

In tbJ$ larger market that strategic daclslOlll mi ll1lldc regarding all!ancos, capacity. li1hlp 

ditploYJDOnt md .ebedul.eu, all of whlclt fllctm in1o the ovfr:aU rupply mi demand equation 

that in tum dcnermlnea fle1'Y'ice aa4 price developmntll. 
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68. The 1995 contain« tbmugbput for the Trading Arca, eastbound and westbound, Willi 

approximately 1.4 million TBU1. Cana4ian uatfic a<:wuntM for approximately 21 % of thl8 

thiuugbpuL. The 1995 lii(IJUimf tblWgllput in r.bc larger Strampo Madmt Wllll apprmclma.tol.)' . 

2..1 million TBU1. Olna(llao traft'lo l!1ICOUlltOd for appromnately 14Wi of this lbrollJbput. 

69. The small voluine of C.D!lidlan rontalner Ullfti.c unded.ilm the illapproprla.te of the 

Director deflnhw the even 1111m>wor Outario/~ sesme.ot u tbo ro1cmutt geographic 
market. Tho rcalil:y ii tbat Ontario 111111 Qubce llhlppwl Uld·OOl'ltl~ 1DW1t be suppJ!i=d 

jol:atly Oil the ll8DlC sbipl with llhlppett 1114 ~ of the u.s. Northeaat. and Mid-Wcm 
U.S. That is beca11$C Ontado and Qneboc QUJO alc;me docs notj\!Wfy aorvioe at wdslinJ 
kvcls, eithk in terms of libip sir.e or fl:oqucnc)' of pump. The wzrcm scrvk= levels thlt 

Canadian lhlppm and cons!pes mJ,joy la made poulble onb' by die c:ritJca1 mass 1emratect 
b,y tho l.ncl.wilmt of c:bo v.s. ooa.tal.Dlr vol:u:melJ, Camiar and Cast must tblls be able to 

compete cost cff'cctively f<Jr those volumes apl1lst tbo major glObal c:arrlm mt alliam:e& 

which compete in Ibis uade. 

70. In effoct, by virtac of Ommar/Cut's ablllt)' to compete for the U.S. business, 

Cin"dlan ~ and ~-. :hictudlni from Ontario Uld Quebec, ~ ll IDIWtlve · 

$Ublidy as co service aDCl cost from die ~on of this 8CJll1Cl1t of tbe matbt wi1fl tbe 

u. s. portion. 

71. Tbis propollition is mppottcd by the puticuJar exporio.uco of Ca11t1111r and CUt. 

Approxlm1Wly 601. of Cmar'• bndoea, am 709' of Cut'1 buch:lea, contdRl:ll of U.S. 

sblpmcnta. Ontario and Qucbce shipPlCDll comprillll 11pproxtmate1.y 30% of C•mt1v'1 total 

trat'fic and approxi.matcly 15,; of Cut.'1 total UllffW. Neitber C8nm.ar llOr Cast would be 

able to provide tholr existing levc:I& of w:vlce tbrcugh die port Of Montreal to llCl'Ve the&e 

Quebec and Ontario shippers and CODSip:al alODO. Tho volum rcprosentod by 'these 

sblppore and C011$1plea would not provide the economies 'bf acale 8Ufficlent to support such 
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11 le'tlel of 8lll'Vice. 1'hm:tl eoonomiea can only be ach.km!d by obtaiulnl: volumell 6om U.S. 

shippers aD1 conslgooes u well. 

72. la ll&ht Of tile tomsolDI, tile nloVID.t popphlc mmiot ii tb: 1.'n4llli Aroa. Thl8 is 
al$o tho ~ definllion ll4opted by the NTA. It mmt bl 1'41COplizod,, bowovtr, that 

deivelopmcn!8 ID Che broader Stntie&io Marta 1VO a111o lnflue.adal on competition in tm 

Tra4mg Area, because that ia wh¢l'c wmpedUve sttategy Iii let. 

.73. Man.)' carriers sonc &bippen and COtllfaros In tbe TradJua Ana, hx:Jadl"i llhl.ppm: 

ml COlllllplol in ODWio and Quebec. On tbe Noa1b ~ 11do Of the n8diq Ana. 

'llVlllC cmtm opc::nU:I dJ.rou&Ja a. poltl ot Mmm:oal IDd Hlllflo!. 8lld vssc porlll ndl .. 

Now Yolk and Nortolt. OD. die NorUI. !luropean mS U .'K. lido of the 'l'rldiDa Ana, tbo1o 

eauion openie through pons IUCh 11 lllml:lw:J, Blo.tli01.1lmu, Rouenlam, Aineip, 

Zecbmaae. Lo Havre, PolixltOwe, ~ 1114 Uvcrpool. 

74. AppoJ141X 2 boIOlO U.U tho l'.lllrtion .wi, 1bo TnidJn.a Area, their NOl'lh Amori.o1n 

ports ot call, ml tbe types ot IDl'Yicc the)' oft'et. Alt can be BCeO.. tbmc cani.crn provklo 

lhippen ml conei&nca in the Trlldb:1r Area widl a variCll;y or lll'lr'Vico opeiom, 

1s. As flle NTA ncoplr.ecl, 1be l:lplflcui volWIJll5 or carao movlDa Ill ibc Tndloa Ania 
121rouJb. Moulrc:a1, Hitlitu .m a. umc J10l11 •'IP" tbat Ibo prlotng 111111 lln'lae 
com.blDatiOJll offo.ro4 by nms ICtVing tbDlo routes can be equally lltl1ICtive to ma1l)' lblppm:I 

a comtpces in tlm marklt, l.lll:l1,tlng tbOeo in Ontario ml Quebcic, 

16. It ts :aoltlWOrtb,y that om-qw111er to om-tblrd of C8Dadlan-orlalnatlni and dasdnod 

lllllpmcm15 ~ IPOVC tluwJb. the port of Halifax. Sven ••m•mlng, RI the nfreetM 

alloges, that this ls a result of hxmmlontaJ pricing by eanien seeklUJ to attract cargo for 
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1'0p0'$ition.h:i.& ~'· dull W<lltld not dlminlab Its sJanlficanc:c. RcpositiQnloa la a very 

compelling ml80ll for carrlm to compete ill a mubi. Pmthomlore, It Is demomlrablo tlllt 

competition from cmicn operadDg d!rOulh a. pan of Rlllif'll:r 1s .. ~ feaQ.lnl af t1lo 

Tndl.oa Area. 

71. Tho w appliN to tbt: ~ Of COlllal.llm imo IDC1 out Of Clmda tbrouah ussc 
pom, whl.ch rcpreaent betwocm 5 jl to 105 of tobtl Camdiln tnff'lc. Wllmvctt the basil for 

the competlttve Prlc:IDa provtdea. bf CUriofll callilll •t dlOeo po.tt1, t1lo tut u dMlt 'lbl 

pen:enta,se of Canadian Cll'IO mov:tDa wllb them bal aaraUY" immuJcd over tbD yem, 

Again. lt ill a penDIUlCllt .f'ealw'c of tJWi ~. 

78. In alle&iaa that Ontario IDli QllObc:C ~ do llOt rqad caniers opr.ratio,r 01it of 

dill port& Of BlllifU and USEC polU u 5U'blei~ to MOlltnll-bucd ai.rdon. ti. DireOtor · 

repeais CN'I mor il1 the NTA pmreod!q aad foCuM 901ely OD ibe 111.e&Olf ldV'll:lfaie tbat 

Montloal·baled carrlm haw in temis Of North Amoricln illlaD4 coatJ. To tho mnt tlm 

c:otlttl (u opposed to pricins) ue relevl:ot.. GJe compamoo polot Ullllt be tONl ttampmt COits, 

wlllch blclllde Bl.UopeaD lDlan4 COlltll. Bmopm. tmmi1111J CIOICS. ocoa:a 8hlpphlg OOltl, Nonb 

Amorican tormlml oostl, u well u Nortb AlDOlioan ln1t.Ad ccma. 

79. Tbo large &Jobal cmlen QOIDpedag hi. Ibo 'fn4q Area miJoy liplficut COit 

adY1Dt11,p1 la tmrns of &iropeaa IDlanc1 00811, Bl.uopelD reumual COfltl. ocean lblppbla «.111t1 

(beta'll80 of 1bclr llu;pr ~ 11:.d cot£elpOlldh111Y lowar slot COllS) 1114 cm.rlllld. Pot 
c:umplo, lbeu carr1m c:aD m:bllmP o.JOOOUliol Of llCakl "1 oomhinq blr vobne 

tbMlgbput from varlous ~r trade ID& for proceulng thtOugb. lbelr Buropean inhlDd. IJJll 

t«:mlDal netwotb. Adw1111pe lllCh u t'.be8e enable pobl.l eardm to pnn1dl oompetttivc 

ptlciq llDd service to sbippon ancl co~ iD IJIO TndiDg Area, !llQludln,g ID Ontado ml 

Quebec. 
• 
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80. 'I'hD Director'& allflpdcn with ~ to North Ametlcan lnlana costs also obllcules 

dJ.e fact that Insofar BB Collfc:mloe canieta &le QOneemeid. (Bl defimd in~ 87 bel.01') 1 . 

l.nland tariffs for cargo are 11et at 11111 same level tor ddp.iLCllM Ulroush bOda tho pcnu ot 
Molll.rl!ll a.ad Halltax, a proces11 lr.tmva. u •port equaJtmt1cm•. ~, Cmadiaa 
shippers and CODSlJocet \llltai Couffie.uoe carrion art indJfl'enmt to whlch J..'IOft tbrrir cargo is 

lldppe4 tln'ougb from a prlcins peupacd"°. 

81. The Dheclor's Wllphall1s OD rail ttmllk llmol 11 aho mllplaood. TM only ttleil1d 

l8We 19 total tram1t or "thrc!Qgh" dmc door-to-door, W'bk:h be dooa not comldcr, AllOlbor 

relevant factor Ii the ongoiD& hxlprovt:menl to nil com11x:tiom to tho8o Notlh American 

ports, inoludlDg CN'• eftom to Improve itl ran .me. fl'CIDl the port of Hl1l1ix to Mom:rtll. 
Toromo 111:14 tbo U.S. Mid·Wfllt. 

82. Finally, om 01DD11t credibly llOilllllld ai 1be port or Halifax • a ·~ pqn.. 
of-call" when canim such as ACL an4 Hapag Uoyd ba~ oft'e!ad IOJ:Ular, wockl)' ffn'ioc 

t1u:oqb. tllis port tor moro tban a dcGudo. Imlcc41 Hapq Uayd DOW o1fm two dlfforoat 

w=t1y llell'ficcs throuJb tbo port gf Hallilllt, hmdl1 tbe llgu. of I margiaa1 ptowlf • 

n. 1n condualoll, tJie Director'• det.lllitkm ot • meva produet lllllbt • COllldmtina · 
"ittfermodal ~ ~ llllllppins1C11'1'lcel" ii ovcdy .l:lllCdcdve. •E.lm1,. for 

d1o reasons let fOif.b above, a mllli:dal ~ of lhlppon IDl1 comfpee1 cua sulNlti.tuta 

t>reat-bulk services for the producll they tnmspo.rt. nm, CODtllnerl7.C:d lhlppbJi ·se.t'Vleel 

IUO not offered Ol' alway& pmbued !IUic:tJy on. I door-UJ.daor Hsis, U lhippcrl aDl1 

cor111lfp:llOt ba'Wl tlw ahlHty to "lulbw:ldl.e" thci lllll'Yk:e provided, breby lllcRllUllna d1o 

flexibility of the opdom open to dlCDl llll4 ODbmclna lheh' baipinlna poeltioD • 
• 
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84. The Dln:ctor'1 gc:opphlc IDlllket dcfini:lion is equally coo narrow. The approprlatc 

geographic market deftoltion for uaeuq the Ac:quiaition ii the TradlDg Area, althouib the 

effect of ~OCH omw'*Dfl tram U. larpt Slncl»flo ~ m111t be~ aa ~. 
Moreo'Vt.I', witl:liD. tb.18 Trad.IDs AM, lllippon llDcl ~ oan IW'll to llerTicol fi:olll 

Cln'l.en opcnt1os Oll.t of a vadel.y of po.rt.I on the North A.merll:a.n Ilda, and .re llOt 

~. CVOD ID O.utario aod Qucboc, to 1bo port Of MoPUcal aloDD. 

8..'I. Acoordlngly. oven Jf dWt ni~ IJl!IOsnPhlc marbt la ODllrlo ·ill:ld Qut1Mi llihlppon 

llld ~ ollly, which CP spocll:k:alJy dealos, carrier optlo.ns for tb.crac shfppen; must 
extend to contaimr lilm operatiDa out Ofebt pon OfBallfu ana tbe USBC pom. m1 llOl be 

!estdcCed to Montreal Ollly". Put altDply, the port of Momt'oaJ C1DDOt be regarded aa tbc 
exclulve ult ml llD'lrY point for lbippen and oomlpa ID. Onlatlo au4 Quebec. 

86. Om of the wdque fat.t.uw of wn:qlOli.lion in tbo Tn4lllg Arca II the o.x.iitm of 

"sb:lppins ~· Chat haw bMD. givoa lq:i.llad.ve al'IClioD to ieauJ,ate by~ die 
prfclllg ll!ld type$ of aen-ioM p;ovlded by meD'.llNm. 

r-1. 'Jbt:e an: foar lhJppllla cont'«lllOQltll tlW aoveni, 1211 North Alaic Cltriaae of 

oontaiDi::n ~ m.. or ifolldaod for Poiml in Cmada: nae CG!dilll NOdh Adlmlio 

Wlllbou:od Pnl&ht CODt'ePlal:e; Tbo Omdnl!ntal eawtan WtMbolllld Pltlaht Confe:lom:e, 
1'h$ Cltlldian North Atlapdc Bulbaand FreJaht ~: and lfJe CoDli:DeDW. <.'amMU11P 

Bastbollnd Ptoi&ht C'.oJlfemlce (coUectl.vcly, the "Coufetencc"). Qnmar and Ca&l be1aD8 to 

tbc C<mfen:ncc, u do tl:m:c otb1:r Clrrlel'I operating out of b pom of Montml IUd Halifax: 

Hapas Uoyd, ooa.. an4 ACL. Bach of tbe ftw member U. bu ID equal vote ill tunuina 
the Collforc:oco'• llftll.lt8, lnchH1i:q fhci IJlllUiq of J:lllDIJ, mgardlesl or relatlvo able or ltlllbt 

abare. • 
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88. The Confcrenoo wan ntabll.r.bed. J!Ul'lllllllll: to the ShipplnJi Cor(ereN::a &tmptton Act 

("SC&"), which permits ooc:an cmim to mab cettabt apomoZlt9 llDO._ tllma#Jftl 

without fear of prosecution Wider Ole Act. One ot tm pwmlUcd arou ot ignr.aeot • tbt .. 

flxhla of tarll.'fs. 

89, A &imlJ.ll' "mirror Wiage" llflbllD of wsd'otODM aameme'''' ind •lldll:ll)' oumptiom· 

frOm anri-ttust Jaws Clr.lsU In tbo UDllDd Stllel. The princJ,pal Nonb ~ llhipp1QI 

~ In the Unill:d &'tatel are ibc 'l"lmls-AtlaJllW. Weat'b!Nud .l\ltll!tmcmt m tb1t Trim- · 

Atlatldc Bastbollnd A~ (collect1vely, the •TACA Coaf«CDCOS"). 'Ibo eumptlom 
relating to the TACA ~ apply only ill rc:apoct. of eJi.lpmellbi of c:ont»inen 

qhmtiq in, or deltlned for, potm wilhin the U.S. llld routed 1brwgh U.S. porta, TboY 
do not apply co lbipm'"Dll orlil:Datb:la: In. or deed11111d b, polDts in C.114• tbai move tbiaaah 
U.S. por11, or to u.s. orism 1114 aci.11m'1loa 11111pmon1:1 om move duouah Cau•dflD pm11.. 

AcloordiD&ly, mltber Cmnar DOI' cast b a m.mher of the TACA Col!.t'orcmoel. 

90. AB porm.iUld by SCM, tbe Camdillll CODt'crlmct QJIOClllCllt$ 10t out mcc:hanilms for 

the flxiq: of rates (called •e11.ss rate tarl:ff:ll') by 'die mem.bm. There are also l:nJm1 l'IMlllUe 

wurs tor tl1o6'C lll:llppen arx1 oomtpcca 11114 willl:I '° tic qu*'4 • •t:luoQah· i.tto. 'li

'lllrlft'» covw the typ05 of. NtYkios provided by Conference members. The iliLan4 tariffs set 

by CbD Coi:t.l'emlce ue the lllDHl mprd1o&s of W'blltber' tho •hipper or oo1lltgollo ii lbfpplq 

throllp tb.t port of Momal or Che Pott Of Halifax. Prom die pmpDCti:¥e of prloo. 

theml'ore. caoadian llhlppl.ll'S and ocrsign 11 usi1Ji ColltereDce caniers aie fDdlft!era u to 

whDlber 1belt aoods an sblppoc1 via MOlllnlal m: a.llfa, 

!ill. Several factors aro II.ken into 8CCOWll In settfOJ Coaftmmce llriffs, Pint IDCl 

fonlmolt ii the extnt of Ci'lll'lpetitlori provided by ~ ~. includlDa: cartlln 

operatiDJ through USBC ports in tho 'I'nldil'la Arca. Otbcr relevant ~tlom lDclude 

the overall level Of trade, &11pply alllt dcm•m'l, dm balata' Qf eattbollnd/weulx11und contalnor 
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nows, the relative cost structuR:s of tbc member lines, aud the madcel: position of 8hlppers 
and «>migneel who UC trying to C()fl1p!Q! in their re.pectiW 1D81Dts. 

92.. SC&4 mJ the c.oaftm:mce apeemea11 allo provido for a form of pdco cwopetltk.lp 

IDWIJ,IJlt Co~ m.emben, i.e., thro!.fab •iDdepeudell IClio.n". ID praetice, however, tbls 

\lehJde is ranly ll.1Cd. To the ~that price cawpetitlOJa 1D10.DJ Conftm:oce mcmbm dou 

met, it is gcocrally carrJed out through Informal non-oomplla.m: with Conference tarlffs. 

!ill. Tbo k:vol of sud1 off·Wift pdelog, or "ml.lp.rlcdcc" u th.ls Is C.:Ucd, 'Yllrie$ with 
market conditiOWi. DwiDa periods of Jieavy dMNmd for QUl'ie(' ~. off-will' prlcq • 

rclatiYel)' Jow. Tbat waa the cue In tbt mJd..19908, and pardcuJarly at the time ot me 
~ WhCtA matkllt ooll4itioas det.eriorate. am there 1s pftlllUrO to mI vaae.1 

' 
Clplllll.1;y, bMthl Of~ loc:reuo. 'l1lli k a. cmnmt 1!tU1tlrm, l.llboup, eve.a: now, 

tbc plllll'll lmtll Of pDce r:ed.ucdou 11.'e amall ID ll'ml of.~ of Ultll :menDe, 

94. CoDloqucm!1y, ml CODtllllY to the thnl8t of parai'flPha $11-92 of the Notioe of 

Application, tho AcquillitiOD lw not ~ in a dlmtootlo.o. of pdl:e compotltioD ....,at 

Conte!erme ellll'ienl. To die OODtl'UY, price ~ha l:llcmlRd .-ecently, lU ref'Je!:Cecl 

Ill ~ malpractice activity. That ii lleoau8c this cniupcdtlon b m driven by tbe pma::c 
or ~ of any one C.onf~ memb«, but b,)' broader mllbt faclDt'8 1ffiledng tile 

Trad!Da Axoa ma tbc Stnt.c,P:: Mutot u • whole. 

9$, MQrtOVW, noae of ti. ~ a8'ec.v thll 1-1 of llflCVl.oe quality competl.tloD 

betwccl1 Con1'cmloe mombm. Scm:e quality compodtion ii DOt ntjUlatod by the 

Co.u1\nnCc, and is imenle! tiotwmi C:OJLftll:'ODCC Cll't.lerl. 

• 
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06. CP denies 'lhe Dl.roctor'• &Uepdou lllparqt1Pbs H-131 Oftbl Notklt of AppllcldOll 

that tht Acquisition nbstalltlall,y prevoms or 1cucD11 COll:l,(ltltlti 

'7. Thi Acqulsitlon hu not provided CP witb. damlDIDI matbt sbaroll. nor will It ftdQcc 

or olimlnate ooDStniuts on CP'• ability to eurclae in.amt power after 1ho Acqu18itlon. 

Tbele 1llctDn Ulclud.e: 1hc avaflabJl.lty of Rbldtu.1alll; Ibo uttm of effec:tlve "'"''l"'titlou 

remalnin& in the relevant mazbt; tbci poSllbill.ty of CDll:)' by c:dltiDg or mw oanien; the 
~ power of shippers; ml iadl1ltey cnmcb. 

98. FiDaJ1y, not oDly WU Cast: not a vi,arous c:cimpctltor It die dml of the AcqUllltioD., 

but Ill floaoclal •lll.la1iem had dlollrcd to tho polm; ftmt ti. ~ had ellilotl.vel.y fallld. 

Comoquem1y. Cut would likely have a:itld die amt ableDt tbc AcqulslUoa. CU&'• 
fallm:e would have plOduoe4 slgn'tlcu&t JqJIUw mpcrc:uasiooa fOr the port Of MoDcnlll, ti» 

City of Moatreal. Ole~ otQllCbee ml the Calladl1'11llllppiug1.u4ua1:r.Y. 'l"m 

Acquilition avenoo Ul.ls clilrup1ion UICI, tbrotlgb a-~11 ~ ~. Cast hall been 

111S10illC1 to a IOUtld competllivo foodna:, 

(I) "'"'*" &fwm 

99. The mart;ct abaN f.ipu:cl am COl'ICe.llllltla.o l'llioll llllt Ollt ID parqrap1ll SJ4..96 of die · 

Nod.Gc of AppliCadoD uo lnwl;n:d. 

100. fil'!t, tho Db:eetor ex10lbAl511 w:ludc& the lll&l1mt sham or wrimTI ope&a1.1llg wt or 

other ptewa;y Pl)l'll in tbc Tradltta Area. n. DlllCIOr l1l1o falls to ~ aa.iouDt for 

tho break·bulk: altemadve. 
• 
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101. $feond, the Dll'llCtM' tteata SLCS u a '1nJltl entity for the PlllllOllCI of calculaflna 
market shares and ~don nuiol (lee alao paragraphll 16-23). That approach was 
n!Jectod. b)' tbo NTA In 118 Dlcllton. Tlw NTA llllll1)'zocl Canm•r"a mAdmt Wl'el 110pU1~1)' ·. 

from those of boih OOCL and HIN Uoyd. 

102. Ttie D~11 approteh ls WmD1 ............ k ~die 1111tUR1 of SLCS, 

whil:h Is a l.Xl.DSOrtium of the type! descrlb«l In perapapba 13·14 bmof. J:1.ach ot tbo two 
c:o.asortiW:n parmen, C•nmar lllld ODCL, IUld mo BJN Llo,y4. u 11.ot obai:llnr, mD11iD. 

dll¢1D::t in Ill c:ompetid.vc ~ other lban the l1bariol of vouols, tbe coonHm1:ion of 

llllmg dmelablcll and pong-of-call, and tho joint negodation of matiDc 1rmainal conttllCll. 

Speclflcatty, there arc m ~ wiCb mpoct to: marbdn,g; pricing (callpt for 

c.wterm IEllftlc); tbo exeaciscl of votmg dptl m die Coutmm; revenue lhlrinJ: 
~ mppl,y; O[ lnJa:od ~. Pot aamp1t, w1dl toprd to tbo Jauer, 8lpla 1'.JoJd 
l8Cllll:l)' slpecl a CODlnlOt with CN 10 pmvldo nll lll'fice lDl.o Momnal; Oumar and OOCL 

haw eomncts with CP Rall, wb.ioh m neaodate4 ~ and at mn'• 1qth. C.onauy 

to pl1'llllph 68 oft!» Notice of AppDcadon. C.amar b not "YCrltitally iulcat.W" With CP 

lU.11. 

103. Jn abort, Canmar, OOCL and H.apia Uoyd CODJP* vlpous1y with each other and 

lban ol1ly their ablp llHtl ml rolakd tc&miwl OOUbwts to &lbieve ecc:momkr:s of scale. 
'l'1lelle ac1Ual and QPCCICd coat eaviD,p bave, in flCi, pemdtlod SI.CS IO m.. Its Qlpteity 

by 150% fiun: l9SlO to 1998, • 15" w.mpoml umu1 ·amwth raui, m\ldl ruier than ·over811 
North Ada.tldQ llal1e pwcb. 'Ibo efrcclt 11.u bcca 10 mak9 dll lndl:ridual partl.olpmts more 

compet:idve not leu, all to the bemfit of ablppen. 

104. Momovtr, II: ls 'lllivc to ra.JB1.!1t dud: OOCL and Hapaa lJOfd, two of tbl\l larpsi: 

container canim in 1hc world, would pcmnlt C.nmar to diotam 1llldc (emll to them. Both 

OOCL 1W11 Kapa.a Uoyd lllmidy bavo tm independ.at preiwce in the Trading Ami. apart 

D:om tboir pardoipatlon iD 8LCS (OOCL w1tb two aepnate weekly ll:t"Jica ID New YOl't and 

P.35 
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Norrol.k.:, md Hl!pag Uoyd with two DtlpUld¥ ~>" .mtlftll In Hallfu:. Nerw Ymk ml 

Norfolk), They could, lbd likely would, oxpand tJila pnseoco, or competo out Of tho port of 

Momnal ltsolf in some otbet oapacky, it SLCS no Jo18er mtted lbel.r pw:po•. 

105. Tbc appropriate market Wre& to vse m 1181'S1b1,g tho Acquialtlon arc dloee tor die 

Tradhlg Arcia. The l~S llhanl by clrtier for the TndiDa Ana axo d'8CW haCo u 
AppcuSh 3. At> oan bo llOOD &om thi& .Appeodix, C.nmu and CUt bad a combined mu.bt 

8hanl of 24" in the Tradbla Ate.a tbat year. 

106. The 199S marlcet 1blrol for die broadcl Stralqk: Marbt rue * aut in Appendbt 4. 

In aw .llW'kct, Ommar and Cllli 1114 a ccmblnc:d Ihm of approxhnai.ly 16%. 

1<11. If ollly Canadian oriafo. lltld. delltllllld 1nDIC II~. wblola CP dolllMI ii tbt 

c:orroct lpplOICb, the rc1mnt lhuel for 19" woa14 bo those llll out ill AJlllOPltilt s. Al 
Appendix S clemo.l:lstl'a., cmi looked at f.i:Um the most narrow penpetdve, Onnnar lad 

C111t wwld have a c:ombiood shlu:e of ~y 361'. 

108. It shOOld bo ·naced tbm tho tigurell et om: ID~ 3, <4 ad 5 nihtie only to 

conial:net Fbipmemll. They do D0i ll&lllOllDl for~ altoma1i..,.,., llJCb U btelkp 

bulk lbipphla: son'klel. To 1bat extem:, tW give a lrlcomplett vtow of Ibo .,... Of 

l.llimpGdtloD in the 1'111.llVll.DI: nwbt, and OVl.!l'ltlte tbei -.. of the coabllmr ll:aCI lllled, 

lW. CP denies the Director'• .Ueptioll at p!l1lp'llplll 99-100 of the Notice of At:IPllllattOn 
tbat dicrc llN oo or lmufficlnt ~le Nbl1:l1U:les availab~ to eonl8lmtizecl sbippl.oa. Al 
disowlsed at paragraphs 61-62 above, tneak·bullt fervioe8 aro an aoc:eptable imbetitutlO to 

oom:aiDer aorvicea for tile t!blpment or llWlallJ,QOAmo41tiee'moh .. 1~. W(l(ld. pulp 8lld 
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ol:bcr commodity produCl!I. Competition from the bieak·bulk lltlCtOr eonHm!C!ll to affect tbe 

pdcina and practices of contaiDcr carricn in tile Tn4illa Ana oven after tba Acqu.ts~ 

UO. CP denie1 the Director's alleptkms in pll'Qflllhl 98 ml 111·118 Oftbe Notice of 

Application that Canm11r Ind Cau will l'.IOt flee etfectlve compodtion IUbsequcul to tbe 

AcquisldoD. 

111. AJ set out In Appendix 2, them are wmcrous mnicn ~ wi1h Ommar and 

Cat in die Tndlos Ania. Them include 16 of 1ho 20 largelt contaimr canim in t1m world, 

Qllft'ltl11ll tblvlJ,lh a varie1.7 of aJll•"'N l1ld ~ 111•ngc11"'11ta, lllCb as B.a1111om. 

Maersk, Sca-Ll!KI, NYK, NOL, ~ Sblppiq IUlll P&O/Nlld'.llo,d. Tllo IDl.ealllf . 
of competltioll from 1besc catrion bal DOt abated w11h the AcqabitloD. 

112. :MoreoVl:!r, conttary to PIRifllllha 111·113 or the Notk:e of Appl.iCation. tboH 

CIOl11pOf:lton i:lll:ludo 00CL amt Hapq Lloyd, who ~VII raDk aitlOllpt tile wodd'• ·tllp. 

eom:alncr urriers. 'fbc pantctp&t:lon or u.. '1ardm In the st.cs ~ Clots not 

eompn:mdle their compem1v0 d!ortl q:11mt Omm•r ml eut. citbet cbrou&h 11:ie port or 
Monueat or throuah other ptewayl in tht TndiD& Aim. 

11!1. Al w BOLT, it bas Jar&c1y fOCl'nWe4from1be 6Dauctal dl.fftcultlol W(llng to ill 
scotpnl•tion. llSld r:anallll a 9eriWll OIJUlplilt1tot 1:htoqh tho port of Montrtal. mo.ed, 11111 

coutrary to paraamph US cf tho Nodco of App1ic::atioll. BOLT'• trauslt dmet Ind i18ttko 

llllbcdule now approximate those llCblewd prior to its pRCkC : nar's l.1nano:lal dtt'ftllllltln. 

114. Mon::ovcr, CP spcelf1oal1y doniel tbo DlreelOr'a allcptlon tbat die Coafam erared 

lDlo a prtomg apcemmt with BOLT or DOLT'• ~·· No lilUCh 11s1eanent wa 

reached. 
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11'- Btrcctivo c.orupc;.tidon will aho -.ln fMm break-bulk canfen with respect to 

products 8UOh u wood pulp, foJeat ~. etc. Bmak-bulk camoz. tblt provide service& 

In the Tradlllg Am. inctwle Gm'buJJc, ltcm Line llDl1 Pim Cardm.'t. 

116. Plnally, ma.tbf dlac.lplioo will col.ltbruc 'IO bll l\Qlfed by sblpptn and CODti,,.... 

tbon:lllelvos. Laraer ~ exert PtMlllW using tboir "volume !llUlclo" ml IOpl:d8tica1Cic1 

k.nowlodgc of tile co.ntainer ll:dpplng bu.dJ:leaa. 'Ibis OCIUDterVliliq barplalug power it 

~ by uie abiellce of any 111,pd&aut oom for llbJppm IUlll ~ to llWilcll 

between lines. In IOllle cues. pank:ularly wllb break-bolt, lhtppors and comigooel may 

even cha:rtet 1bclr own veaaela. 

117. "8117« power" II not limited 'IO larp lhippel.'l ltlld ~. Small llld 

modbl.m-ti:l'.lcd lbipper8 - C®ll,poe 111iJ1a:.. :fnqlat furwardlm for alls p!QpClllll. ~ 

fotwardml bave OOD1ldmblt bowlod$e of shipping OJ,ldom. tbl lbiUty to IChllm avlnp 

through die 0011SOlidatklll of volume, and lkill in JIDlodadn,g volume dlll:oma. 

118. CP donics the Direotor'1 alleption in paraaraphs 101·110 of the Nodcc of 

Appllcatkxl reganllna die difficulty of Ol'IU)'. In fact. tbme 18 COllSidcrablO poised 

oompcdtlan 11.fl'ectloa: the Tndiq Ana, pm.'liCa.1ll'ly from ~ Jarp g1obl1 Cll'dm wl.lich 

can mr .11CW nwtets or roate11 by ndeployl.q tbeil:' RISOlll'Olll or by e.aforlog foll IOl1I wft)i. 

a dedicated serviell. Thlll llCIJ • • •iacdftwut OQ!ltfi •4idv9 dillOlplim, u dCll!I the JliOlpect of 

entry by an cm.he1y new line. M01110VC1.r, u foam by the NTA. thct Acqukltion Will DX 

incXCBSlll any barriet8 to lmUY to the tXtt.:OI: dial tbl1 ml.lbt exist. 

• 
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120. C'.oDUliDer llhlpplng la not Clharactmimd by Cllltl'eDlbed or established oonsumer 
pieferences that tend to deter entry. Shippers au4 COP\l;JI"" can alto shift traffic between 

carrloni 1118.lly aud. at lltu.o coat. Coab'lr)' t:o parqraph 104 ot tllc NO!loo of Applioada11; 

11:1badl.utloD among l.1IJrim ill not impcld'od b7 ICl."rico coi:m.u. f.im, the Dil'llctor'• 

C!lltimate of the ~ of Canadian cqo govemDd. b7 81.'11.'Vice COllb.'llals ii too high, u la 

his estlmare wlt1I nspoet to U.S. cugo. &mpd, lh!ppln,g aaxem:nents. lncliuJlug Canadian 

CoafbteJJte servkc contl:aCtS, are vmUy for only 12. IDOildJI, llJ.im, k ls rare for .n oft 

sblppvr' 1 or co.os.l,g.ooll'1 wlml:le to be abippod Ul:ld.cr a IClrvloo OOl.Unlet, 10 add1tkmal llU80 18 

available to odJet cmlen ovon dt:ttio8 the llm110d cmrc:ney Of tboao acrvicc contrlctl. 

F.mlrlh, with lel1pCICt to volwne CQlDP!!tmonts, It fl umwtaJ far 1'hc CcmfereDco 10 punue 

punitive action against a sblpper ot CODSl,gncc for failure to meet the~ (:Oll!lllltmeot1. 

ca.am ue more OODCenmd wlch m1mi.m1ng a loq llrll'1 balJ:mss l"ll•tlomMp. Illdmd, 

ll1&D\)' IOl'Vioo ~ botwllcn t:bc ~ llDCI wstamm:s are of ti. "short fomi." 

VIQiel;y, IDCl do not CWD CiODlaln pooal.tr elaulll, 

121. &tiy is mo facilitated Jcm.nUy by tbo flllClt dat tecbnotOJY in the llbl.ppiDa iDlmlry 

1$ relati'Yoly marw:c, ml IDO!lt im.prcmmenb luvoJvo on'lJ lac:!:eJIMSlllal appllcationil of CillCiltq 

tnowled&o. 

122. Al to the first categor)' of potemlaJ. citnm fmo the 'I'rlldlo& ·Ania, ak>baJ cmien 

bavc billtorioaUy tended co ClllptlDd Iulo new ll'll.rbtt by lrr:reme111111 powlb. from est1blllhed 

bue1 because the 111Dk costs ot dais 81raUV a Jow and the rilk small. Por example, 

BVOIJXCCD a.u4 MllOllk ClllOrOCI. 111.o Nmth Atlaocio nd9 by bulJ\Unf oa tbllr ~"'° 

ex18tiJ18 infrastructures In other U'&del. Boda bave IChlo\led comldmblo IUQOCS5 since 

OlUCl:ing:. 

123. Olhcr recent OBll'IUltll on this basis Include NYK llDCI NOL in 1994; ~In in 1995t 

and Hyundai Lu 1995. ThtM other wiJor camm (Yimpi1n,, Coax'I uxt K I.J:m) have 

am:iwnccd their inteoiioD co commenr:a a North Atlmtic service in Febl'UU')' 1997. 
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124. Those global llnos employ, Oil a worklwi(lo boasts, large ~ (If vcaseis of 

var:loUi sizes that can be deployed readily for entry Into a pardcular n:iaibt, eitbor 

~ml)' or through a 11oc l1winS ~ ar comorti11m. ni- ourlem allo haw · 

· IUfticlent ~to IUatAln lOlllles for llWl'lll yem, ifn=:ssary, ro 1111imi11 a oompeddvo 

preeencc In a delkablc trade la.lie and to pin mlflr.et &bate. Thrly also have lll:roD,I' 

relationships with by lhippm. Eut&y IDto any of tho Tndioa Ana portJ wwld thus be 

straliblforward for a global canil!f of fllis kind. 

125. Barriers tO entry for Dl'IW c::arden ILl'C also law. In illct; a DCW curict, Roltoct 

AflalltiC !Jne, ball recently lllllOUa:Cd HI tntenlioo. to commence an ~ RIViCct .into 

the TndJng Alea in the first half of 1997, with ports of call that hx:ludc Halifax. Pot new 
eiirant1, all of cbc Critk:al elemenl:* rcqalrecl to eatablllh a ClOlltainm' senice can be leuod or 

telltl!d cm an IHlilleded or Vlriable bail. Pura:.r, uiw esiltMll may be anilled by lrilaad 

c:arttoni, In ietum for 111 a,gmeinem to ua that lDlaDd curler for a line'• colltldnlr a:affto. 

An exainplc ill CN'1 provilloD of a lllbltmltfll .ab 114va&A IUld 8hip Clbatler llilo panllloe 

to BOLT for apoill& to me CN excJ.udwly to transport it.I eootaiacr lnffic. 

126. As to the Pimetnr'11 menlon that hanienl to entcy into the port of Montreal are 

11an1ficant. and leavq aside Cbc fact thtt a carrier need JIOt 1lliC that port to c::ompete in any 

ovem. tile argument 01ImOt llaDd. gi'Ven {I) we tacton mlowed above, CCllPICd wlrh 

(li) w te.t:mlual. gapacil;y at tbo port of Mcuurc:lll, lllld (ill) tbCI P1'CllCllCO of a mpi 

127. Mon:over, commy to parqnph 103 of aio Nodco of Applicadou, ~ · 

8hl.pa am not a prerequilitc 1\>r Cllll.IDi at tbo port of Mout:tea.l. c:amull' bu used. non-Jee. 
s~ conlllincr·shipl cm tbe St. LaWI1111CC River kt tho J11111t, IDl tho four ex-Norul.11 

ahip• currently 'WllCd by Cast arc not ~- Indeed, these wuell are lltandar4 

desian 11hlJlll from the Europe-Pat Bait Trade that "1l!ft re-Tlucd by their ~ rot 
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St.. Lawrence River trading at a cost of abo'Ut $60,000 each. Bvon, if i~ is 

clel1rcd, It can be obbdncd at a relatively modest additional cost. 

128. AttaA:lbod *" ~ 6 bcrcrlo Is a lilt. of entnlmll illlo tho Trai:ling Ana over the lUt 

fiftcou· )'l!:IU'S, a nwnber of wb.lc:h are ltil.l opmidq (llldl as ~ &ad M'lcnk), and 

others which operated for a eo111idmble pciriod of time before exltlng. For eumplo, 
Holland Canada I.me operated for six yem out of tho port of Mon1:l.'eal, IPd uite4 only after 

•llldr>S the l\111damrmt11l mbtab of OYl!IMl'.OC' ""lni 1Uelt flnnrl•Uy by orderm, mw 11dpl. 

129. 'The llUlllOl'()U$ attcmptJI at mw entry b)l1) tbe TadiD& AM{~ aevera1 dUI yClll' 

alone) Indicate that c.oinpctitivc preaures in die tadDltty encourqe catty and upaasJon on a 

relatively fnqueut basil. lo:lf:c:d, I former coa:ipedWr. VAL Adam, tce=t1y tHl'JlCltd 

tho Uldo at Moatral tbmup a dot eharler ~with BOLT. Tile flcl: tb1t lrN'Orll 

lll'lW e.m:rant8 IJao bavt managed to opet11181'or I fl'!bmudlJ pcriocl of time in"kmcl that tho 

pwspocl* for buildinJ • solid nputatioll amoaa Shippen m IJOCICl. 

130. CP denies tbe Dhector's ldleptiOn in patqnlph 119 of tho Nodco of Applfca(ion tlW 

Chem m no Wnp or tnmvadoDI affectinJ tile .IDdUslly 111at aro likely to iDl:nUc 

oompedtioD in tho relevant m&Wst. 

1'1. Ao. diaovued above, die ccmtainer llbippina ladullq ta umdaaolna a perincl of 

dynamic change, charact'criud by tho npl4 powdl mi lnCnued. M:aJc of g1obll carrion -1 

collll01'tia. Tbili hllli had eevmI impOrtaUt cl'f!!m on U1.0 Qltmo of compedrlon ID tbe tradlDa 
Arca lllld on tho North Atlantlc geomlly. 

132. Elm. the trend towarm s:lobatl.r.doo ~ the Jneuuro on all wden. 

patlieUlatly mid·tier operators such u Camnar, to Improve lllrViOllJ while driving COIR9 doft, 
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nus JllCllD8 that shippers ~ Ql11!slpees will coudmte to benefit from 1mprovec1 acrv1co 

quality while dawnwud pressure on tat\'15 tl'll'aldm. 

133. Sgnd, as carrlen grow lqer m:l mtrodw:o b:iger Vl8R'18, their hiceuliVt to amsr 
mw ll'IUUts lnmeue.t, u they liCOIC additl.oml volume co dcfl'a1 fixed QOlll. This maaatve 

poiacd competition al8o llCl'VCll 11 a comtrahlt on priobig. 

134. Ibilll. the ICalc of new 5bfp ord.en, 1epteM:llli.ua 35 9li of c::u:mmt world CODlllDer dtlp 

capac~, ml dllO fol: dblimy ill the nnt two 7ean, ind.ica1es that Olll*IS capacity w11l 
r=ain a key teanm:: or the world IOOuSay. That too Will ~ downwanl pmsmc on raiea. 

135. :&nu:t.11. the introductlon of new llDll lupr 'YU80ls 111a1est11 that ewn more dtspla4 

· 1biJ.:m will bewme avallable rn fllc:llltate m11r7 into tht North Adtmtlc tnlde. 

136. CP denies tbc J>il.'eetor's allcpdon in PIQ'llrlPbS 91-!n a 11s or tbo Notice or 
AppUcaiion that cast was a •v.1,aorou1 and efl'ecti.ve competilor~, aud. that the JJllltivl!ian 

behlil:I the Acqui&i.tion wu to mnovc Ol8t as a compelithe factor. 

137. Tho D~e Ullllll1ioD 1bat CUt WU I "'Yiproqtl cc>mpetltor" ii at odds wllb. tbD 

rea1lty of Cast's flnanc\al. amdid.on.. As dc:lcdbcd generall,y at pantplpbs 18-!12 henol', Cast 

experlmx:ed )'eaJI of lOllll and m.omu•nr IDdebtedDea. By the time of the Acqa.isition. Cat 

llad lncumd aggregate losses in excess of. $181 mllUon (U.S.); WU in default to RBC aud 

lltber eeconctary crc4iion for lOlllJ!l lnCXJ;iCU of $146 mDl!on (U.S.); and WU \Dble: to pay 

Its trado credltms u Us dobt.11 came dlle. WJw. Ill more, Clul'11 •ltuatioa hid 'W'OJIOD:d durht& 
a relaJ.iVll p!!8k in thl'l cycle of North Atlanlic ~ volumea l.tld mes, ud ~ 

recmdunent efforts on the part of Its former managemem." 
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138. These severe financial dlftlculties 11n0ennfnecl Cast's compctl.tlve pasltion by 

prove&'ltiog it from invCStiP& ill much llllo4i:d lmptovomelll8 to ill ~. Momov~. 

oomrary to par:aanph 93 of tbe NOlico of Application, Cltf wu Pe> bampesed by poor 

~ decisions, exemplified by fbc n-NOl'llSk veacrl cbllt4n and the Zciebma:P 
ICl'l.1liOlll .ftlc.l.Uty 8gl'ClCll1e.Dt. 

139. Based on the torcJOixla, cast'• busiDc8a bad fallod wi1hiD the meaning of 

pma;i:apb 93(b) of the Act. Cast would 118.ve mited the miu:bt ewm abrem: thil ~ufllltlon 

140. At. paragrapllll 121-128 or tile NOCice or Appucauon, tm Otntctor roUa on bis on 
Muger &ifr11VJe1Ut!1 Guidelinu to allege (bat Cat wu not a flBiua buslmss, or, In the 

at*°81:1ve, 111at other pmfi:!tablcl opdou to tbc ~.WOIO availal>to, MlCh u CUt'1 

llCqllldtkm by a third pany, 111 llqu.ldadon, and/or ftll.rl1IChment 

. 141, 'J'M Director is me.t'dy ODO Of 1llS paniOs to Cbls proceeding, and llhould be ll:iCOrCled 

no lpOOial position beyond that of the odllit Udpnts. 'Ibo Dbcior'1 Mug~ Et(orcrmmt 

Guldelbw m not 'bindil:l,g upon me Ttlbu.mil, l.Ocl no ~ llbauld be accorded to tho 

Pirector'1 position. Tbe lltl®toey ~for ~ tbe Ad's DJel'lll' pmvlakm 

aw witb the Tn"bwlal, not dlc Director. 

142.. tu 11DY ~. Cut clearly qualffled a a "ftffiaa btWl:lesll". 

144. Sec.god, RBC's search for alternative bl.1.yen w ublnlltJYe. Cllllt WU fllorovllUY 
and mensively sb.opJMld for 1be 18 m.oridla prior to Juue 19!>4. I>w:ma d:ia.t ti.uio, m 

eompotitivcly prcfC'll'ablcs puro:ba&ei came fOrward with m oft\lr • 
• 
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145. lltln1. and contrary tD parqraphs 110 and 126 of tho Notice of Appllcadon. Cut't 
liq11idatlon would not have uratorlally &c.!Hrpred tbo expansion of an uistiq competitor, or 

enb)' by a new competitor. ll1 partictllu, it ls doubCfu1 tl'lJlt u Cl'ltlblls:lxd comptiUor or 11 

DOW onmmt would have been .:blo to capaue a e.ti.dcal maa of Cast's~. It u more 

ll.k\!lly 111at lhollo cusmmera wOUld him bocm dJspenod ~ lllll0'.128 cxlatillg canicn in 

aooordalloe with 1bC.9e c:atrim' ulstilJg Dllldlel. sbaroa. IA the 1'C8Ult, oo om caDiel.' "'°"1d· 

have boc1l able fD achieve ec:onomb ml efftcienclel on a Pifliclm scale to permit ptater 

pric:e/ICt'Vlee competitlcm. M~. die Canadlan llhipping industty .00 the port of 

Mon:treal would have Sllfftmld dll:ou,&b dil1econom.les of scale, as many of Quit'• fol'IDt'lt 

customers would have 3one to USEC carriOra. 

146. .l!!il!llJl, as to ~ Cast'•~ bad punued thll aveaae witbal:d: 

RICClillll. ID d:Je end. while 11111111 •Yin.P Wlml achlltwd, ~ wn not able to 

b:a:Qtlfoml Cut iDlo a vlablo IXllllaiJll:r llhipplDg '1.1'11sluoa, 

147. CP also denlct tbat Cut "WOldd lbcy baYO hid lrOIDO pioapoct• of 11UCCC1sful 

reorgantzatlon tbmugh banknlptt\y or ~ CMl/lor1 ~ .4d proceedlnp, u 
allepd by the Director In flll'8l11ll'lb 1 :Z7 of d\t! NOii.Oii of Application. Aldde ftnm tho 

tenWl.ve quallty of the D.lrector's allegation. CP lltatell um tJli$ avenue was not ftml.blo given 

lmm'Oattonal mlpphlg Jaw I Wb1cJ1 prov!Oc$ l1'll1c cnd1tori With spodal priority rlglUI tbat 

permit tllem. to 1'teei1.o tbt toy aMC8 of a lhl.pphla bd8incils. 

148. A c:rillcal pitee of tllC .MqulaitiOn iS illl impact on tbe vl.abi.lity m:1 eftlcicD:lCll of the 

port of Montreal. Ccmtrary to tbo DhllCIOr' 1 lllegations, the port of Momreal c1earl)' 

compe1eS with Halifax and die USEC potts and ~ a critlcat nwa of both Cmadian aDd 

U.S. volwnes to SUBtaln hi competitiveness. As foum by ·the NTA. the effect of the 

Acquisition is to greatly benefit tho tft'k:lowy mcl competitiVC!ll088 of the port of Montreal. 
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149. If cast had failod, Canmar \¥0\tld no doubt: havo plcbd up 101110 of its customers. 
However, a dp1fk:ant portion of tbc&e voluuuis would have &DP' to otbot pcnu to lbe 

detl'lment of the pnrr nf Montmll and, to the extOnt tbat lht!)' went to USBC pOda, to 1f.lo 

dtlfi:mont Of Canada. 

150. Tho reloVaD.oo of d.tt fonsgolng ii In rclatloa 10 both the dJstloot m.a4:et for port 

l!le1'Vklcs pursuant to s.93(h) of 1ho Act, mt to die promotion of Ibo eflk~ and 

adaptability of tbe c-dlan lllllrllet pu1Sllllllt to •·" and 1.1 or thD .tr:1. 

1Sl. In the altm'nadve, if tbo Acqa!sldoD lllbstanlial1Y prevmts or kueall c:ompodtion. 

Wlliell h denied, the efficiencies It 1W and will brlllg about excead, and will offlet, the 

lt'l'cctl or IUlY ptt:YO.lltlon or 1 ....... 108 or oowpedtion. 

152. At .tlli$ NTA bl:ariug, CP llilimatl!Jd 1hat tbo ~between canmar am CUI: 

available as a mult of the Acquiatdon would lead to amma1 CIOlit savings ml dftckmcles In 

em order of $20 mlllioa (Qin.). Inf.act, dxt ~ al.ready gm:D"a~ llY the 

Acquilidon. and for whk:ll firm planl have \lecll1 oecuted, are mmo lban double Chis amount. 

153. AJ a mult of tbo Acqui8ltlQD, CUC bU brrprovo4 la Mnk:e prodm:;t oomlclerl'.blf 1 

boacdittinS liblppctll In umns of grea111r fnqucncy, fuler trwtt dmcis, aDl1 more relfllbWty. 
all of WhlCb. resultll in lnvolltoey cost savlnp fot thtppen and coaaip!!et. 

1S4, Tbese ctncimJ.cy Pim Will be .IOllt if tbo DIIOCtOt II lflDll!d ttJc rol.leJ sought in tbe 

Notloo of Appllwtlon. 

• 
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E. BELIEF SOUGBT 

155, CP ft!l&*tMl)' requnts that tbil 11pplica'lion. he dlsmlned llPd that tbo nliof 11011sJat 
by the Director ln parasniph 1'2 of the Notioe of~ be deniod. 

156. In the altomalive, if Gii TribllDal tlndl Chit a remedy fa appropriate, CP 11t111!1 that 

dissolution sboUkt oot be ordered. HaviD,g msaJd to developmeut& siDce tho Acquiskion, it 

would ~ l.rn~ to order the Acquisition dlnolved Ind CP and 'RRC put blek to t.frltfU 

quoanttr. 

1S7. Moreover, CP atates dlat if di~ is on1erec1. its obligation in d:ao&e 

cit'cWUtaDces 8bouJd go DO fUl1het Ulan to divtl& Cast U It e.rJsted at the dme of the 

Aoq\1Jl!Won. CP lhotlJd not be expected to lll1ow p:iClm1ial con:ipetltom to beDeflr trom. the 

11pificant lmptovemoats that it bu made, at • 111b&tand1! c:mt, to Cut'• uperadous, 

financial position and servico Pl'QdUCt. 

F. EBQCEDl.lBAI· MAnps 

158. CP does not obJDCt to lhia app&adon being hcan1. In the acy of Ottawa • 

• 
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160. Par the pupotic of this application, aenl.cc of all clocumcmt9 on CP may be el'recti!d 

on: 

BLAKE, CASSELS I: GM.1'l>ON 
BQx 25, ~· Cow:l West 

Tomato, Ontario 

NeD FJnkellit.ela 
Td: (416) 363.3050 

Jack:QulnD 
1'tl: (416} 1163.2648 

Fa<'">fmlle! (416} 863·2653 

M5L1A9 

Jott Galway 
Tel: (416) .86~)859 

MarkKats 
Tel: (416) 863·3056 

or 01JW1S011o Qmadiari Paa1flc Umlted, Omlda 
Marl.t.imD J .tmltod, Cl' Conlaitlen (BermWla) l..tmikd 
3041121 Ctmad1 Inc. 111111 CUt North All:itr:Joa Im. 

DATED at TOWDIO, Oulario, thll 7dl day of Pebnw;f. um. 

TO: REGJSTllAlt, COMPBTrrION TRIBUNAL 
Royal BUik Centre 
90 Sparks Stroct 
6th Floor 
Ol'l'AWA, Ontario 
KlP .5RS 

• 

,• 
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AND TO: BORDEN & ELLIOT 
Banisters and Solicitors 

• 4S • 

Sood.a Pla1.a, 40 Kina Stnle& West 
TORONTO, Ontario 
MSH3Y4 

llobert s. 1\uaD 
Adam r. J'aDak1 

Tel: (416) 367-62561367-6101 
Pax: (416) 361-7060(361-2452 

A&cnbi of tbo Attomey Geaeral of Caaaifa 

FEB 10'97 12:47 No.008 P.48 

alld CouDlcl 10 ti» Dlmotot of~ lllld RMearch 

AND TO: FASXEN1 CAMPBELL, GODFREY 
BanUton a:o.d SoUc1tDrt 
Sul.to 4200, P.O. Box 20 
Torouto Domlalol1 Ba.Ilk Tcmw 
Tonxm> J:lom!nlcm Centre 
TORONTO, Ontario 
M.51:. 1N6 

J.'eter L. Dey 
Jool.~ 
Davtll r. o·eon-
Tet: (4Ui) !66-8381 
Pax: (416) 364-7813 

Solklitor for the Royal :eaut of Cauadl 
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APPINDXX 1 

TOf ai.l lil..QIAL c~ 

NllDlberof = Rank Shlpplne Liile Veaell 

1 Bvetjt'eell 10'J 205,224 
2 Sea-I..md 91 203,244 
3 Munt g) Z00,.919 
4 OllCO 149 183,726 
s NYK 16 129,731 
6 MOL 11 120,415 
8 NcdllOyd 61 117,114 
9 liftlVln 45 US,815 

10 MSC $1 114.160 
11 P&O 45 100.243 
12 Zbn 60 92,772 
13 RapqUoyd 41 85,712 
14 KUne 47 83,634 
15 APL !9 81,262 
16 Yupii"I& 13 81,22SI 
17 NOL SS 11.m 
18 OOCL 28 76,419 
19 DSB..scuator S2 70.908 
20 CMA S1 53,229 

.&zllG2: ~ Jnurnal.kmut, No~Cllllbol 1P96 

~\CllAl'.'1'$.llOCp..l 

• 
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APPENDIX a 
co~ SH~ SER!IC151N 1J1.li 'JlW21liG ABEA 

1. MONTUAL ScrYloe 
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~3 

TJW>INQ 4W MABlCRT 816Bm! • ml 
TIJJ11 EASTBQUNJ) AND ftmoJ!ND 

Lim Pprcmt 

ommar l:S"' 

Cast 11% 

OOCL lOJi 

Hapq Uoyd 111 

Bverarecn 8" 

Sea-Lan4 7\111 

A.CL 71 

P & O/Nocl11oyd fiW. 

Maersk 67' 

POL 41 

Mc:<liClm'IUlean Sb1pp1ng 4% 

BOLT Canada 21 

Ol1ten 13'1 

TOfAL 100.007' 

~.OOCpA 
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MJ!ENDIX4 

&:IJW:J(il{.'.: MAJU(ET ~ ms lllABES 

TEll8 Et\STBOVND AND Wll'STBOUND 

1i1lm hnxmt 

Camnar 95 

cast 7,, 
Bveqreen 10" 

p " 0/Nedlloyd 9'6 

sea-Land 85 

OOCL 8" 
Hap8i Uoyd 7J 

Mll&'ll'llk 7" 
ACL 6" 
Medl.temDllllD Shlpplq 

,,. 
POL 4" 
Lym 4% 

ICL "' 
DSR-Sel!ator 35 

Cb.o Yang 2ili 

BOLTCanada 21' 

HnXljin '" 
Othm- 6" • 
TOTAL 100" 
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Uu.t 

APPIND1X5 

CAN'AJ>&NOBTBERN IUBOPE. 12" SHARES 

ml• BA&TBOIJNP AND WIBI'.BOUNQ 

ranedlgp Qmfnnce Clrrlen 
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APPENDIX' 
ENTRY AND Em JN TBE '.t'BADJNG AlmA 

1982 
1983 l 

1987 
19BS 
19BS 
l~ 
1986 
1987 
1988 
1988. 
1988 
19$11 
1993 
1!193 
l!l93 
191>4 
1994 
1995 
19515 

1982·1'97 

1995 
1995(Nvv) .... 

1984 

1992 
1988 
1991 

1991 

Cast's ~ enterol.1 in 1969 11111 WIS reorpnimd Jn 1983 after ba.otrpatcy 
Still provides break-bulk acrvJoe 
E!alerod ill 15176 
Scheduled lo «'"W«r.llC:CI Krvic:o.t in 11197 


