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THE COMPETITION TRIBUNAL

IN THE MATTER OF an application by the Director of Investigation and
Research for orders pursuant to section $2 of the Competition Act, R.S.C.
1985, ¢.C-34, as smended;

AND IN THE MATTER OF the merger whereby CP Containers (Bermucds)
Limited acquired ¢ertain assets held by The Cast Group Limited and of the
acquisition by 3041123 Canada Inc. of all the shares of Cast North Amervica
Inc. by way of agrecments entered into detween or among Tiv Royal Bank of
Cansda, CP Containers (Bermuda) Limited and Canadian Pacific Limited.

BETWEEN:
THE DIRECTOR OF INVESTIGATION AND RESEARCH
- and ~
CANADIAN PACIFIC LIMITED, CANADA MARITIME LYMITED,

CP CONTAINERS (BERMUDA) LIMITED, 3041123 CANADA INC.,
CAST NORTH AMERICA INC. and THE ROYAL BANE OF CANADA

Respondenis
: Ao
RESPONSE OF CANADIAN PACIFIC LIMITED, CANADA MARITIME LIMITED,

cr CDNTA!NERS (BERMUDA) LIMITED, 3041123 CANADA INC. and CAST
NORTH AMERICA INC.

1. “Tbe respondents Cenadisn Pacific Limited ("CPL"), Catuda Maritime Limited
(*Canimar®), C'P Containers (Beromds) Limited ("CPCB"), 3041123 Canada Inc.
("3041123%) and Cast North America Ino, ("CNA"), coliectively reforred w0 horslmafter u
"CP", oppose the application of the Dirctor of Investigation and Reseazch (the “Dirccior”)
in this oustter on the following grounds:
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CP's gequisition of the formey Cast group of companies ("Cast") was reviowed
and approved by the Natiopal Transportation Agency (the "NTA"™) pursuant to
{28 then extant ewthurity uader Past VIE of the Nazlonal Trangortation Ac,
1987, R.5.C. 1988, c. 28 (310) Supp. (e *NIA Act®). After & contested
public hearing, the NTA held on Junwary 20, 1995 (the "NTA Decision®) that
CP's acquisition of Cast (the *Acquisition™) would not substantially lessen or
prevent competition. The NTA considered the same objections which are now
being repested by the Divector in the potice of application dated December 19,
1996 (the *Notice of Application*), and rejected them.

Under the former statutory regime, the NTA was the public arbiter of
acquisitions in the trensportation sector, reviewing thess acquisitions in light of
mmm,mwmmw.mmmwmmﬂm
in the transportation sector specifically. In recognition of this expertise, the
Tribunal should defer to the NTA's findings with regard t the Acquisition,
unisss the Director can rebut the presumption in favour of the correctoess of
the NTA Decliion by demonstrating thet the NTA:

() failed to conskder relevamt evideace which, if considersd,
would likely have changed its Decision;

(H)  was varcavonabile in its assessnent of the evidence; o

(i) took irelevant considervtims %0 apcount in essoming
the Asquisition.

Such deference is appropriate in fght of the principle that statutory bodies should
avoid reaching contradictory conclusions regarding the saoe event or transaction.

"The magnct in which the Director oonducted his inguiry into the Acquisttion
after the release of the NTA Decislon amounted to an sbuse of process. At no -

0,008 P.0OS
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point during this inquiry, up to and Including the filing of the Notics of
Application, did the Director ever indicate to CP where he belisved the NTA
lied erred or what evidence bo had obtaincd that ralsed doubts concerning the
NTA Decision, Instead, the Director persizted with an tvestigation of the
Acquisitiont for close to ancther two yeurs (including 21 months after closing),

 subjecting CP to considerable effort and expense in responding 0 his demands,

The Director also abused his compulsory powers under section 11 of the
Competition Ace (the Act™), by using them s # substitute for the Tribunal's

dhwvnypmwdum,sﬁwhﬂwpmﬂmﬁam(mhupmdwﬁm
from third partics) not available to CP.

As to the specifics of the Director's allegations, CP denies that the Acquisttion
has or will substatially lossce competition in ey relevant macket, Raher,
the Acuisition bas contzibuted to the enbancement of pervioes t Cansdian
shippers and consigness by strengthening the competitivensss of the only
Canadian-owned shipping line operating on the North Atiantic, and allowing
significant improvements o be made to Cast's service. The Acquisition bas
also presceved and added to the competitiveness of the port of Montres in
relation to other gatewnys.

The Director's deficdtion of the relevant product and geographic markets does
not consider the extent wid scope of the substitutes avallable o shippers and
migmﬁrﬁumlmmwmmdm. As well, the
Director takes an wjustiftably restrictive view of the range of ports from
which cariers compete with Carunar and Cast,

The market share figures snd concentration ratios retied uport by the Director
erc flawed in that thay are based upon the Director’s ineorrect definition of the

relevant market,
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() Intemse and effective corapetition from a variety of sources bag imposed &
competitive discipline upon Cammse and Cast since the Acquisiton, and witt
coutiiue to do 30, Thess constexints include the countervalling power

exercised by shippers, consignees and frelght forwarders.

(1)  Poised competition also exists t discipline agaiust any significant nog-
transitory price incresse or recluction in service, This poised competition takes
the form of potential cntry by existing global carriers on an incremental baste
of the stext up of a new shipping line. Both types of entry have occnrred

regularly in the past.

()  Cast was oot a vigorous competitor to Canmar prior to the Acquisition. To
the contrary, it had cffoctively falled aokd would have exited the market.
Notwithstanding that extensive efforts had been made to find a buyer for Cast,
CP's was the only offer recelved by the Royal Bank of Canada ("RBC").
Moreover, retrenchment or Iiquidation were not competitively preferable
options.

G)  Inthe alterpative, if there has been a substantial lessening or preveation of
competition, which is denied, it 1s offset by tho efficlency gains that have and will
result from the Acqulsition. Such efficlency galns will niot be sttained if the oders
sought by the Director heveln sre gramed,

PART II - ADMISSIONS AND DENIALS

2. CP admits the allegations In paragraphs 7-9, 11-14, 30, 34, 38, 40, 45, 46, 50 (with
respect (o CP and Cast), 51 and 66 of the Notice of Application. CP has no direct
knowlsdge with respect to puragtaphs 33, 38, 41.44, 4749 and 50 (with respect to OOCL
and Hapag Lloyd).
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i Exvent as otherwise expressly admitted herein, CP demies ¢ach and every other
allegation in the Notice of Application.

4, mnm:‘udmmmafﬂwmmnpmm11-14oftlwﬂuﬁmuf .
Application dicregards many imporiant factors.

1.  THEINDPUSTRY CONTEXT

5. mm-nmwwmmwmmmmmmmm
environment in which Cenmar and Cast compete.

6. Most importantly, the Director takes no account of the rapid growth of globel
container carriers, and the extent ¢ which this bag created intense competitive pressures on
smaller carriers such as Canmar and Cast.

7. 'The growth of both the Industry genecally and the competing shipping lines
specifically bas been mpid and significent. For example, the world's 1atgest container
carrier, Evergreen, operars a fleet of 103 vessels with » total capacity of 205,224 TEUs,
'I'hatqupacltyhualmuipledinmﬂmdm.ﬁum?0.000’I‘EUsianQ. That was
coough to rank Bvergreen first mmongst the world's carrlers in 1989; a shipping line of the
same size today would rank 20th, By way of comparison, Cammar and Cast combined
operate 14 vessels with a total slot capacity of approximuately 22,000 TEUs, That would not
place them, on a combined basis, even among the world's.top thirty carriers in terms of
vessel capacity or fleet size. '
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B. A lst of the top twenty global carriers is attachad hereto as Appendix 1. These
carriers dominate the world’s container shipping industry. They control almost 2.3 million
of the world's curicnt contalner tonnage of 4.7 million THUs., Moreovet, as they have &
large shate of new building orders, they will control over S0% of the world's container floet
by the year 2000.

9. This endency towards growth is also reflected in the expansion of xdividual vessel
sires. Almost S0% of induetry slot capacity 18 now provided by ships of 2,500 TEUs and
above, ad the fastest growth soctor is in even larger vessels. Of the ships currently on
ander, represeating 35% of the world's current capacity and due for delivery within 2 years,
nearly half ate greater in size than 4,000 TEUs. A large numiber of these new ships are now
6,000 TEUs. Canmar/Cast's avernge ship size is 2,000 TEUs. One of the consequences of
global cerrises being sble to operate larger ships on the North Atlantic snd eloewhere is that
they are able to achieve gignificantly lower undt costs and scale economies,

10, In sddition, because of their size and scale of operstion, global carriers cam achiéve
substantial scale econmnies in termdoals, comtainers, haand costs, information systexns and
administration,

11.  The emergence of global carriers, operating larger vessels, is driven by several
factors, Foremost among theso is 6y need to achleve continued cost savings and efficloncies
in an industry characterized by low margins, cyclical teaffic flows, exchange rate
ftuctantions, veesel ovar-capacity, high fixed costs, and Iimitad brand layalty. These featires
of the industry have placed intense pressure on cartiers to enbance service quality while
driving dows thelr costs,

12.  Another factor promoting globalization of container lites is the nead to meet the
evolving global logirtios requirements of international busihessas. It is bacoming
increasingly wecessary to cervice hippers &nd constgnees through worldwlde petworks on
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arltiple trade lanes, with corresponding cupite) investments in loformation systems and
customer services, putting the single-trade, smaller carrier at a further disadvantage.

13.  The growth in individosl casrier size has been sccompanied by u proliferation in
cartier allfances or consortia, Theso alllunces group carriers serving the sume trads areas,
often on & global basls, They concentrate on the sharing and rationalization of ships and
marine terminals, while leaving the participants free o compete against each other in all
other respects, including price. By sharing or chartering vessel space among themseelves, the
participants can share investment risks, increase capacity utilization, and improve frequency,
transit titnes and port coverage as compared to acting on thelr own, Currier slliances are
now increasingly addressing other cost arcas as well. Indeed, there have yecently been full
mergers between global carriers & exiend the savings realized to Inlnod costs, container couts

14.  Becsuse of thelr contribution to the achievement of scale economies, carrisr allisnces
are now the industry nomm, and indoed are frequently employed by carriers 45 » mosns of
entering new makets, The pro-competitive aspects of these alliances also explains why
rogrulators in Europe, the U.E, and Cunls regand them favourably.

15.  The foregoing trends have affecied competition on the North Atantic uade lane on
which Conmar and Cast operate. All of the world’s largest global alliances, snd 16 of the
world's top 20 earriers, compete ozt the North Atlantie.  These include the Grand Alliance
(NYE/NOL/Hapag Lloyd); Masrsk/Sea-Tand; the Vessel Sharing Agreement or *"VSA" (Sen.
Land, Maersk, P & O/Nedlloyd, OOCL); DSR - Senator/Cho-Yang/Hanjin;
ACL/Mediterrunean Shipping/POL; and Bvergreen. A pumber of these competitors are
relatively recent entrants, having leveraged their existing oparations to expand into this trade
on an incremental basis, Morcover, the trend towards globalization means that the major
carrlers/afliancas not yet in the North Atlantc are likely 1o muke their presence felt in the
near term, Indeed, three of the largest global comtaioer Lines not yet on the Nordh Atlantic



COMFETITION TEIBUNAL ID:B13-957-3170 FEB 10°97 12:27 No.00g P.11

- B

~ (Cosco, Yangming an K Line) are schedaled t0 start up & joint servics on the North Atiantic
~ in March 1997.

16,  CP's decizion to scquire Cast was deiven by the need to maintain the competitivensss
of its service against the global carriers and alllances operating on the North Atlantic, Maoy
mid-tier operstors have gone out of business due to their failure to mateh the efficiencies of
global carriers. CP reganied the Aoquisition as & way to avold this fate. As set out more
fully below, the operational and dynamic efficiencies flowing from the Aoquisition have boen
rubstantial, inclding savings related o ships, maring terminals, contalner mAmAgement,
inland operations and administration. The achlevement of efficiencios of this order are &
necessary prerequisite if Canmar/Cast are to continme ty survive in the long term,

17.  Contrary to pamagraph 91 of the Notice of Application, therefore, the primary motive
for the Acquisttion was pot to ¢liminase Cast as a competicor, Cast had giready etfectively
falled, CP's purpose in acquiring Cast was to achieve the operstional economies that conld
be gencraied only by integrating the operations of these companies to a greater degres, That
was itoperstive in order not to lose competitive ground agrinst the global carriers now
dominating this businees.

2. CANT'S FINANCIAL DECLINE

18. Camt's grave finuncinl situation charmoterized much of its operuting history, and
vongtituted the moin factor precipitating ite sale.

19.  In 1983, Cast’s predecessor went bankrupt. A major restrucmring was undertiken
with the assistance of RBC, Cast’s principal banker, pursuant to which RBC took an equity
interest in Cast through its Bahamas subgidiary.

20, In 1983, the company hed to be restructured again,
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21. In 1989, Cust's financial situation took & permanont turn for the worse, From that
point on, until the Acquisition, Cast experienced mounting busibess losses, suffered severe
cash flow probloms, and was unable to meet its current pryment obligations.

22. Inmutfmﬁdnﬂwiﬁhmdimmmwmmmmm'amm
1990 to give Cast mare lenfent repayment terms. When this was insufficient, RBC lent Cast
a further $6 Million (U.8.) in February 1991 and another $5 Million (U.8.) in August 1991,

23. By this time, Cast was already in breach of s repayment obligations under the 1590
restruchring arrangemeat. Accordingly, Cast approached RBC in November 1991 to amerid
this agrostnent, and RBC made significant concessions in Jamacy 1992. ‘The parties entered
into another restructuring agreement which allowed Cast g 27 month moratoriom on its
wmmpmm,wmmmuwmm«mmmmmmm, Cost was w0
obliged to observe certain financial covenants.

24, Cast could pot comply even with these relkxed obligations. Instead, it was compelied
to seek yet additional funding from RBC, recelving an advance of $10 Miltion (U.S.) in the
Fall of 1092 and anothar sdvance of $8 Million (17.8.) in February 1993, REC agread to

 make the Jatter Toan orily o condition that Cast’s President and Chi¢f Exccutive Officer,
Klms Gluging, be temoved. Thit occurred In Febiuary 1993, but did not improve Cast’s

financial position, which continued to decline.

25. By Maroh 81, 1995, the end of Cast's 1998 fiseal year and the date of fhe
Acquisition, the Company's situation had deterforated to the point where:

. Cast's net operating logses for the Iast five fiscal years had
resched an smount in excess of $159 Million (U.8.), with losses
of $21.7 Million (U.S.) io the Iast fiscal year alons;

] Cast's ghareholder deficit had sccumiulated o an amount in
excess of $181 Million (U.8.);
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* Cast®s current lHabilitles of $83.7 Million (U.5.) were more than
twice its current assets of $37.7 Million (U.S.);

. Cusl's total Habilitics exceaded total nswets by more than $100
Million (U.8.);

L Cast’s ability to pay its supplicrs had deteriorated to the point
where many of these suppliers had either refosed to grant Cast
forther credit or had cut the compeny off altogetber;

. Cast's cash flow generated from operations beforw interest, taxes
and deprecistion (EBITDA) fell from $17 Million (U.8.) in
1994 to less than $1 Million (U.8.) in 1994;

®  Cast's directors faced a serious risk of exposure to clabms by
creditors for wrongful or fraudulent trading under the relevant
:I;:fplnghmohhuﬁmi:mm. Belghum and Bermuda;

. Cast's total indebtedness to RBC exceeded $100 Million (U.S5.)
in principal and interest and RBC had made it clear that it would
no longer advance the funds necessary for Cast to continue to
gurvive.

26.  Cast’s difficulties during this period were particnlarly striking because they caine #f a |
time (1994-1995) whean freight rates in the North Atlantic container trade were at histocically
hlghhwh.mlﬂwoompm‘smﬁnwmmmm

27, Cast's finaneial position aiso declined in spite of attemptx by its former manrgement
to reirench. These rationalization measmes remulted in cumulative anmual savings of
 approximately $20 Miltion (U,$.) but wete insufficisnt to save the company,

28. Indesd, a pumber of the retrepctunent steps taken actually exscerbated Cast's
difficulties. For example, in the Fall of 1994, Cast withdrew from the cartlage of bulk
cargo and replaced its conbulker ships with fully-celiularized container ships that it chartered
for five years (the “"ex-Norasiz vessels”). These ships were chartared at disadvantagecous
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ratcs, apd were slow. This mennt that Cast had to charter four ships t0 maintain its woekly
service, as compared o Canmir which did so with three, All this resudted in a major
finemcial peoalty.

29,  Cast's declsion to relocate ts Belgix operations from the port of Antwery o the port
of Zeebrugge alsn worked to the company’s detriment. Cast commitied itself (o o fiftsetr
year sgreement at Zesbrugge that iroposed mininnem traffic vohunes which the company wie
unsble to achieve, and an operous inland cost strocture disasdvantage.

30.  Cast made a mumber of other significant errors as well, such ag starting up the Cast
Orient Line in the Hurope-Far Egst trade and jolming the AMA joint service between the
Mediterrancan and the United States east coast ("USEC™). Both of these initistives resulted
in heavy losses.

3. Cast’s financial difficulties also preciuded much needed invesments to improve its
operation. For example, Cast’s Montreal terminad was okl and did not contain proper
handling equipment. Cast's inveatory of contaipars was inadequste and in poor condition,
a0d much of it tequdred lnapediste roplacoment. Thus Cast often could not provide
customers with pood guality conmainers on a timely basis. Cast’s Enropean and North
American chassis fleet was also in need of upgrading, as was its information system. These
problema cauld not be addressad doe 1o Cast's Jack of resources.

32. While Cast was expetiencing those finanoinl difficuliies, its managoment was
predicting that the company's affairs would soon tn around.  For example, managesment
projected to RBC at the commencement of ite 1999 fiscal year (ending March 31, 199 that.
Cast's EBITDA would be $25.2 Miltion. Cast's mnnagement subsequently revisod this
estimate severa] times, The [ast projection was delivered to RBC an Febraary 28, 1995 (one
month befure year cad) wnd forecast Cast’s yearend EBITDA as $13.3 Million. Cast's
actual EBITDA was $0.8 Million (U.8.) on sales revenue of over $250 Million (U.S.).
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33, Put simply, Cant's former management wae tnable 10 produce reliable projections or
devise realistic strategies to improve performance. Rates were projeced to be stable or
increasing when they were sctually decreasing or tncrensed at rectuced ratos; the yumber of
voyages to be completed during the year were overatated; fareign exchange fluctostions
were not adequately provided for; and no provision wis moade for adverse evanis such as tmil
stzikes, stevedoring strikes or delays doe to loe,

3. Insummary, by the date of the Acquisition, Cast had passed the point of fallure, Tt
had managed to survive coly because of the forbearance of RBC, which ultimasely
determined thar & would no longer provide additional financial assistance to Cast. Had it nor
been purchased by CP, Cast would have had to cesse carrying on business, causing serious
distaption to shippers and consigness and to the port of Montreal,

3. EEFORTS TO SELL CAST

35,  Another key feature of the Acquisition is that whike DRmerous potential acquirers for
Cast were canvassed, no one but CP was willing aad able to jnvest the yesources necessary s
asgure Cast's survival.

36.  Becaust of its persistent under-performance, Cast wag under continuous pressure from
RBC to ralse new equity or to srrangs an acquisition. To this end, Cust engaged R.K. Johus
and Associates Luo. (*RKJI"), & well-reapected shipping consulting firm whose principal is the
former president of Sea-Land, the world's wcond largest container company and a plonear in

containerization. RKJ's mandate was to identify and contact prospective purchasers for Cast,

other than CF and CN, and to assist Cast in any negotistions. RKJ received a monthly fox:
of $10,000 and would have recelved &n additional $1 milllon (U.8.) if Cust had been sold o
any purchaser except CP or CN.  Cast also engaged Coopers & Lybrand to ussist with any
negotiations it had with potential purchasers/lnvestogs.  *

[T R —
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37.  Betwesn February 1993 and Jupe 1994, RKJ, in conjuaction with Cast management
and D.C. Webster, one of Cast's shareholders and & director of the company, marketed Cast
extensively to some 30 prospective purchascrs or tuvestor groups including many of the
wnﬂd’whrsemmmilmcmhm. Some of these prospective purchasers, including Ses«Land
and Conrall, expresyed considerable interest in Cast but ultimately refused to make an offer
to RBC. Various reasons account for this, including Cast's poor financial health, the
magnitede of Cast’s sccounts payable, the nsed for significant capital expenditures o replace
“Mlly deprecisied and outdated oquipinent, and the existence of expensive and disadvanrtigeous
long term commbtments {¢.g., Zechrugge).

38.  Discussions were also held during this period with CN. In Muich of 1993, CN
signed a confidentiality agreement with Cast in omler to review Cast documents as part of its
due diligeacs nvestigation. CN hsd owned, at one time, an equity interest in Cast (that had
to be written off in the 1983 reorganization) and had been sctively pursuing Cast's rafiway
busines for years. Various proposals were discussed between CN and Cast in the sunmmer
and fall of 1993, but no agreement was ever reached.

39, Discussions were also hald with four investor groups involving various combinations
of: Cast management; Helix Investments Limitad (*Helix"), controlled by D.C, Webster;
CN and various other investors, However, none of these groups made an offer to RBC.,

40. By contrast, CP made a conorete offex to sequire Cast. This offer assmred that Cast
would be acquired on a going-conoern basis, and that the company’s ondinary course trade
paysbles and obligations to employees would be assumed and honoured.  CP 150 bad the
finnncial resources, industry oxpertise and synergy opportunities w catry out & tansuction of
this nature and ensure Cast’s revival,

41,  The two yoars' expetience since the Auqdﬂﬂmhﬂvﬂmmdﬂnexpmﬂmﬂmcp"
would be able to restore Cast to & sound footing. Cast’s service product has been improved
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significantly, und the company's competitivenass has been enhanced. To accomplish. this, CP
has spent, or is committed to spend, closs to $300 Million (Cdn. ), including the $77 Milllon
(Cdn.) purchuse price paid to RBC,

42. . This application s unsual in that the Pirecior is challenging a transaction that has
slready been approved by another expert federnl body, the NTA, exsmining the same
questions that are af issu¢ hepe.

43,  Under former Part VIX of the NTA Aet, the NTA was required t0 detzrmaine whether
proposed acquisitions in the transportation sector were Or were not againgt the "public
 interest”. For these putposss, the scope of the "public interest™ wis defined in accordance
with the national ttansportation poliey set out in subsection 3(1) of the NTA Act. Thet policy
emphasized, arong other things, the dosirability of matotaining competition and market
forees to protect the intwrests of shippers and Canadion soonomic growth and well-being:

3.(1) It is hereby declared that a safe, soonomis, offician: and
adequate network of visble and effective trensportation services
acoessible (0 persons with dissbilities and making the best use of

mawwmmwmmmhmm
asetisl 1o & ‘

Todes of touggpariation. uader conditions easaring hat, having
duemgutﬂmmﬂanﬂpnneymdmlemmmmum
requirements. ..
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44, Competition issues formed a central part of the NTA's evaluation of the Asquisition.
At the NTA’s bearing info the matter in December 1954, CN, the princips] objector, argued
that the Acquisition would substanially lessen ox prevent competition. CN pressnted
extensive oral and documentary evidence, and cross-cxamined CP's witnesses closely. After
considering all of the evidence and argnments, the NTA rejected CN's pasition. It held that
the Acquisition wouk) not substentiully lassen competition or operate contrary to the public
interest. CN's application for leave to appeal was dismissed by the Federsl Court of Appeal,
and the federal Cabinst did nut exerclae Its smithority to overrale the NTA,

45. The NTA Decislion is of paramount relevance here because the: Director*s position in
thic application mitrors in virwally every respect the argumeants made by CN sgaiost the
Acquisition, all of which the NTA rejected more than two years ago.

46.  For cxample, CN argued that the port of Montreal constitotes & distinct geographic
market, and that carriers operating out of this port do not compets with carriers waing the
port of Halifax or USEC ports, CN claimed that the Acquisition would allow CP to
deeninate this macket, by giviog it & post-merger market share of approximately 84% (taking -
Jnto account the combined shares of Cast, Canmar, and OOCL and Hupag Lioyd, the other
participants with Canmar in the §t. Lawrenoe Coordinated Service ("SLCS™)). The Dinector
makes the same arguments at paragraphs 78-80 and 94-95 of the Notice of Application.

47.  The NTA, however, held that the port of Montreal is only one of several North
American gatcways through which container shdpping secvices axe provided qcross the North
Aﬂunﬁc,anddcﬂnedthcmlevmwmmmmpmdwtjhﬁmmar'smmm. The
NTA also held that Canmar/Cast would not domitmte this market in Mght of their combined
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market share of 21 % (at pages 9-10 of the NTA Decision). The NTA did oot includs the
shares of QOCL and Hapag Lloyd in this calculation:

After examining all of the evidence and sxguments saised in the
pleadings amd during the course of the hoarlog roparding the
isswe of market definition and dominance, the Agency is of the
opinion that the relevant market to consider in this case is the
wmmmmmmmdmmww

48,  CN ulso claimed that the Acquisition would sliminste Cust as a vigorous competitor,
Jeaving no effective competition to counter CP,  The Ditector makes these same arguments at
paragrophs 91.93, 97-98, and 111-118 of the Notice of Application.

49.  The NTA rejected this proposition as well, bolding that Canmar faced "stiff”
vumpetition from the other carriers o the relevant market. ‘The NTA emphasized such
factors as: mmmmmwcmwwdufmmmpmmmu.&
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traffic; the competitiveness of the port of Halifax; and the presence of execass capacity in the
industry (at pages 13, 15, 16-17):

mnwdodbyﬂnpottome lswollubyotl:u:r
n interests, 10 mniutain the competitive: position and
the viabllity of the port, all of which are in public interwst.

The Ageocy bas consicerad the comoerns of CN North Amecics
in respect of the impact that the proposed acquisition may have
onlow-valneoommoditnhippm mh.mﬂmmm
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50. CN also argusd that (f) there were substantial barriers o entry that would prevens
fure competicion, axl (il) the Acquisition would actually hoighten these baxtiers to entry.
Again, the Director makes the sune arguments at paragraphs 101-110 of the Notice of
Application.

51.  The NTA did not find it nacessary to make sy conclusive determination of the extent
axd orinee of barriess to entry, boosuse it hed elewedy concluded that Canmar/Cast would
contirme to face "stiff” competition subsequent 1o the Acquisition. The NTA held, however,
that whatever barriers to entry exist, they would not be increased as a result of the
Acquisition (at page 18).

32,  Pioally, CN disputed CP's claim that Cast was In falling financinl health and that the
Acquisition was necessary to save Cast from insolvency. The Director makes the same
argument at paragraphs 120-128 of the Notice of Application,

§3, The NTA, however, acoepted thas Cast was in financial difficulty (st page 17 of the
Decision), and held that the Acquisition would benafit the public knterest by genersting
efficlency gains. The NTA also stated that the Acquisition’s positive impact on the
competitiveness of the port of Montreal woxld be an important fact to consider when
evaluating the wade-off between the gains and losses attributable to the Acquisition (st pages
20-21):
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The strengthontug of the port of Moutreal's competitive position
relative o other Canadian and the USEC ports will help, in the
Agency's view, 1 mueintaln and sucoursge the growth of
cmployment and sootomndc activity thereby supporting regionsl
wmmimdavclopmemhﬂﬂsm Jouthis regard, the Agency

54.  To summarize, the NTA carefully assessed the competitive implications of the
Acquisition, considered all of the negative arguments raised by CN {which are the same as
those made by the Director here), and approved the Acquisition. In partioular, the NTA held
that:

L the relevant mazket should vot be limited to carders
opersting out of dw port of Montresl, but encotmpasses
the inermodal transportation of containery via the North
Atlantic between Northern Butope and Central Canada,
the U.§, Mid-West gtates and the U.S. Northeast states;

L Caypmar and Cast bad 2 comblued market shae of 21%
within this relevant market;

L] Canmar and Cast face stiff competition from other
carriers ut the port of Montreal (nlading OOCL and
Hapagﬂoyd},thepmofl{aﬂﬁxnﬁdlmncpm
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. barriers to entry would not be eshanced as a result of the
soquisition; and

» the efficlencies gonorated by tw Acquisition would
maintain & world-class lavel of service to Canadian

shippexs through the port of Mootreal,

58. In vicw of the forcgoing, the NIA Decislon crestes & prima focle presamption that
the Acquisition does not substantially lessen or prevent competition and is in the public
interest. The Tribunal should defer to this finding and oaly reach & contrary decision if the
Director can discharge the heavy burden of rebutting this presumption and demonstrating that
the NTA:

(O failed to consider relevant evidence which, If considered,
would Mkely have changed iis Decision;

() was unreasonable in tis asscssment of the evidence; or

()  took irrelevant considerations into account in assessing
the Aoquisition.

56.  This deference has two aspects. On the one hand, the NTA has specialized expertise
in commpetition in the transportation sector, Its competition expettise is thus more narrowly
and speclfically focussed than that of the Tribunal, so defersnce should be paid tw its
dacisions in that area. Equally, the NTA's muandate was to cowsider not only competition,
bt also related public interest issues such as the economic bealth of the port of Monteeal. In
that regard, the NTA found that the Acquisition was Enportant (o the contimiing viabiiity and
competitiveness of the port of Montreal. The Tribunal, with its narrow focus on competition
fssues, should mot effectively render the NT4 Decislon nugatory in this regard without very

$Tong reasons.
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§7.  Asto section 265 of the NIA Aet, it goes no further than to provide Canadisn
competition authorities with concurrent Jurisdiction to review acquisitions also considered by
the NTA; it in tio way pracludes the Tribunal from acoording deference to the NTA's
findings with regard to such acquisitions. Endeed, such deference is entirely conslstens with
the statutory scheme, since it cannot be presumed that Parliament would bave encouraged a
situation in which different federal bodies, looking at the same issues, reach inconsistent
concluglons without very good reasons.

58,  Moreover, none of this is affected by the decision of Mr. Justioe Farley w which the
Dircctor refers in paragraph 36 of the Notice of Application. That paragraph s a compicte
migstatement of Justice Farley’s decision on any fair reading. In any event, the issue of what
~ deference the Tribunal should accord w decisions of the NTA was never mised by CP in that
application por was the matter constdered by Farley J.

2. ABUSE OF PROCESS

9. CP slso staies that the manner in which the Director conducted his inquiry ioto the
Acqoisition, baving regard to the N7A Decivion, constitated an sbuge of proosss. In

particular:

. The Director persisted with his investigation for close to two
years, subjecting CP to considerable effort and expenss in
responding to his demands, without ever indicating to CP where
he believed the NTA had erred or what evidence he bad
obtained that mised concerns regarding the NTA Deciston.

o The Director abused his section 11 powers bry using them as a
substitute for the Tribunal's discovery process, gaining
sdvantages (such sa productions from third patties) not avellable
to CP,

-
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)  Relevant Froduct Market

60,  CP denies that "intermoxlal nom-refrigeracd contsinerized shipping services" constitute
a uniquely separate mode of transportation service that has no substitutes (paragraphs 52-61
of the Notlce of AppBication).

61,  Por example, there is w material sub-set of shippets wnd consignees for whom break-
butk Is v sarious competitive sltergative.

62,  Break-tulk sexvice oontinnee to be a close substitute for the transportation of non-time
»wmsitive, Jow-value products that do mot xequire container shipment, These pmduclx include
wood pulp, lumber, newsprint and metals and represent a material portion of sastbound
shiproents from North America to Northern Burope. These products may be carried either in
contalners or vis break-bulk depending on pricing constderations, und switching between the
two forms of service does ocour,

63.  The Director &lso overstates the “ntermodal” nature of the services supplied by
carriers. Comainerized shipping services are not offered, or purchased, strictly op & door-to-
door basls. Shippers often opt for a “door-to-port™ or "port-to-door”, or even "part-to-port”
type of service; that 18 to say, they may purchase only the ocean carriage and maurine
elements while arranging for their own inland transportution at either or both ends of the
system.  In North America, this almost always involves acanging for track transportation,
given the competitiveness of this mode of shipment. The oppormnity for shippers wo
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“unbundle” services in this marmer (also referred 1o as "merchant hanlage") increases the
flexibility of options available to them and enhanoces their bargaining position against carriers.

()  Reirvent Geoprophic Market

6¢.  CP denies that the shipment of containers from Ontario and Quebes through the port.
of Mantreal constitutes the relevant geographic market (paragmphs 78-90 of the Notice of
Applicatiop). Canmar and Cast compete for containet traffic well beyond the confines of
Ontario and Quebec, and against carrders aperating out of ports other than the port of
Montreal.

65.  To define the geographic market, it ia necessary t0 consider the pattern of existing
sompetition which Cansaar and Cost face, Canmar and Cast operate ia North Ameries inan
urea that is made up of &ll of Canada and 32 states in the United States, including states in
the 1.8, Mid-West, and in the Nogtheastern and Central U.S. On the North Buropean side,
Capmar and Cast's trading arca comprises the UK., Ireland, France, Belghom, Holland,
Luxembourg, Germany, Poland, Austia, Switzerland, Denmark, Sweden, Finland, Norway,
the Crech Republic, Slovakia, Hungary and Hussia, '

66,  The foregoing, in fact, is the geographic market, Ribject to what will be said below
with respect to the "Strategic Market”, and shwll hareafter be referred 10 25 the *Trading
Area”. ‘

67. The Trading Area forms part of the Jarger North American Exst Cost-Nortk Burope
trade (the "Strategic Market"), which encompasses container cargo between Northern Burope
and the whole of the U, S, and Canada through North American eastern seaboard ports. It Is
in this larger market that strategic decisions are made regarding alliances, capacity, ship
deployment and schedules, all of which factor info the ovérsll supply and demend equation

that in tutn determines service and price developments.
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68.  The 1995 container throughprat for the Trading Area, eastbound sand westbound, was
approximately 1.4 million TEUs, Canadian traffic accounted for approximately 21% of this
throughput, The 1995 container throughpus in the larger Stratogio Markst was approximately
2.1 million ‘TEUs, Canadian traffic accounted for approximately 14% of this throughput,

69,  The small volume of Canadisn container waffic underlines the ingppropristeness of the
Director defining the even narrower Ontario/Quebec segment a3 the relevant geographic
twarket, The reality is that Omario ad Quebes shippers and consigness must be supplied
jointly on the same ships with shippers and consignees of the U.S, Northeast amd Mid-Wost
U.S. That is because Ontarlo and Quebec cargo alone does not Justify service st existing
levels, either in terms of ship size or frequency of sailings. The cument service levels that
Canadian shippers and consignees enjoy is made pogsitle only by the critical mass gensrated
by the inclusion of the U.8. contalner volumes, Caxmar and Cast mwst thus be shieto
compete cost effectively for those volumes against the major global carriers and alliances
which compete in this wade.

70.  Ineffect, by virtue of Canmar/Cast’s sbilly to compete for the U.S. business,
Canpdian shippers and consigoees, including from Omtario and Quebec, recetve a macsive *
subsidy as to service and cost from the interconmection. of this seproent of the market with. the

U.S. portion.

71.  This proposition is supporied by the particular expericncs of Canmar and Cast.
Approximately 60% of Canmar's business, und 70% of Cast's business, conslsts of 1.8,
shipments. Ontario and Quebec shipments comprise approximately 30% of Canmar’s fotal
traffic and approximately 25% of Cast's total oaific, Neither Canmsr nox Cast woukd be
able to provide their existing levels of service through the port of Montreal 10 serve these
Quebec and Ontario shippers and consignees alons. The volume represented by these
shippers and consignees would not provide the economies of scale sufficient to mpport such
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&t level of service. Thass economits can only be achieved by obtatning volumes from U.S,
shippers anl consignees as well.

72.  In light of the foregoing, the relevant geographic market is the Trading Axea. This i
slbo the market definition adopted by the NTA, It must be recognized, bowever, that
developments in the broader Strategio Market are also Influeatial on competition in the
Trading Area, becauss that is where competitive strategy i set,

J3.  Many carrless serve shippers and consignees in the Trading Ares, incloding shippers
and consigneos in Outario and Quebee. On the North American side of the Trading Ares,
these carriers operets through the posts of Montreal and Hadifux, and USEC ports sach gy
New York and Norfolk. On the North Buropean and UK. side of the Trading Ares, these
cemiers operate through ports such as Hamburg, Bremerhaven, Rotterdam, Antwerp,
Zestrugge, Lo Havre, Pelixstowe, Thamesport and Liverpool,

T4,  Appendix 2 horeto Lists the carthors serving the Trading Area, their North American
ports of call, and the types of service they offer. As can be seen, these carriers provide
shippers and consignees in the Trading Ares with a variety of service options,

75, Asthe NTA recognized, the significant volumes: of cargo maving tn the Trading Avea
trough Montreal, Hulifax aot the USEC ports suggost that the pricing and service
combinations offercd by Hines serving these routes can be oqually attrctive to many shippers
and consignees In this market, jociding those in Ontario and Quebec:,

76. It is noteworthy that one-quarer to one-thind of Canadian-originating and destined
shipments historically move through the port of Halifax. Hven sassuming, a8 the Director
alleges, that thix Is a result of incremental pricing by carriers sesking to attract cargo for
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ropositioning purposes, that wonld not diminish itx significance, Repositioning is & very
compelling reason for carriers to compete in a market. Purthermore, it is demonstrable that
competition from carriers opexating throttgh the port of Halifx is & permanent feature of the
Trading Area.

77.  Tho same applies to the shipment of containers into axd out of Canada through USEC
ports, which represent between 5% to 10% of total Capadian traffic. ‘Whatever the basis for
the competitve pricing provided by cxriers ealling at thos ports, the fact i that the
percentage of Canadian cargo moving with them has generally increased over the years,
Again, it i3 a petmanent festure of tis market.

78.  Inalleging that Ontario and Quebec shippers do not regard carriers operating out of
the ports of Halifex and USEC ports ap substitutes to Montreal-basod cexxieve, the Director -
repeats CN's exror in the NTA proceeding and focuses solely on the sllegod sdvantage that
Montreal-baged carriers have in terms of Noxth American inland costs, To the extent that
cotte (3 opposed 1o pricing) are relevant, the comparison point must be foral trausport costs,
mhwmmnmmmmmhuim,mmwm. North
American terminal costs, &8 well 88 North Awerioan Iuland costs. '

79.  The large global camriers competing in the Trading Area enjoy significant com
advantuger in teems of Buropean ioland costs, Enropesa terminal costs, ocean shipping costs
{because of their larger vessels and correspondingly lower slot costs) and overhead. For
example, thess carriers can achicve econcmbss of scale by combining thelr volume
throughput from various other trade lanes for processing through their Buropean inand snd
terminal networks. Advantages such as these enable global carriers to provide competitive
priving and service to shippers and consignees in the Trading Ares, incloding o Qntario and
Queboc. _
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80.  Tho Director’s allegation with regard to North Amstican Inlend costs ulso obscures
the fact that ingofir &5 Conference carriers are concernsd (as defined in paragraph 87 below),
inland tariffs for cargo are set at the same level for stipments Mrough both the ports of
Montreal and Halifux, a process known as "port equalization®. Consequently, Canadian
shippecs and consignees vsing Conference cartiers are indifferent to which port their cargo is
shipped through from # pricing perspective.

8l.  The Director's emphasts on tafl wansit tlmes is also misplaced. ‘The only relevat
lssue i total transit or *through* tme door-to-door, which he does not consider,  Another
relevant factor 1s the ongoing improvement to sall cotections w these North American
ports, invluding CN's efforts 10 improve its rail service from the port of Halifax to Montreal,
Toronto and the V.8, Mid-West,

82.  Fimally, one cannot coedibly contend that the port of Hulifax is 8 "discretioniey potte
of-call” when carriets such a5 ACL and Hapag Lloyd bave offered rogular, weekly service
throygh this port for more than a decade, Indeod, Hapag Licyd now offers two different
weekly services through the port of Haltfax, hardly the sign of & murginal gateway,

v

83,  In conclugion, the Director's definition of the relevant product market sy constitoting
 vintermeodal ron-refrigerated contalnorized shipping secvices” is overly restrictive. Fimt, for
mmmfmlww,nmwmdwwmmmm
break-bulk services for the products they tramsport, Second, containerized shipping services

r are not offered or always purchased strictly on a door-in-doot basis, as shippers and
consigness have the shility 1o *unbundie® the service provided, thereby tncreasing the
flexibility of the options open to them and enbancing thelr barguining position,
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B4. Thenhecwr'zgwmaphicmarketdﬁﬁuiﬁonlsequnﬂyWomw. Theappropﬂm
geographic market definition for aseessing the Acquisition is the Trading Area, aithough the
effect of influences emanating from the larger Strategic Market must be recognized as well,
Moreover, within this Trading Ares, shippets s0d consignees can turn to serviess from
cexriers operating out of a vurdety of ports on tha North Americsn side, and are not
restricied, oven in Omtario and Quebec, to the poxt of Montreal alone.

85, Accordingly, even if the relevant geogrephic marke Is Ontarlo aod Quebeo shippety
and consignees only, which CP specificaily denles, carrier options for these shippers must
extend to container lises operating out of the port of Halifax and the USEC ports, and not be
restricted to Montreal only, Put simply, the port of Montreal cannot be regerdad &y the
exclugive exit and eotry point for shippery and consigneey tn Ontario and Quebec,

86, Omnfmmgmmdwmpmwmmmhﬂwmw
*shipping conferences” thet bave bren given legislative sanction to regulate by agreement the
priclng and types of secvices provided by members,

87.  ‘I'bere arc four shipping conferences that govern the North Atlantic crdage of
oontainers originating tn, or destioed for points in Cannda:  The Canadian North Atlantic
Westbound Freight Conference; The Continental Canadian Westbovad Freight Conference;
The Canadinn North Atlantic Restbound Freight Conference; and the Continentsl Canadinn
! Eastbound Freight Conference (collectively, the "Conference”). Canmar and Cast belong to
the Conference, as do threc other carriefs operating out of the ports of Montreal and Halifax:
Hapag Lioyd, OOCL and ACL. Each of the five momber lines has an equal vote in running
the Conference’s affairg, including te setting of rates, regardless of relative sive or trket
shure, v ‘
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83.  Tho Conforence was establichad pursuant to the Shinping Conferences Exemption Act
("SCEA"), which permits oocan carriers to make certain agresmonts smongst themselves
withour fear of prosecution under the Acf. One of the permitted areas of Agtoomient is the -
fixing of tariffs, '

§9. A similer "mizxror image" systsi of conference agreements and statutory exemptions
from anti-rust laws exists in the United States. The principal Notth Attandc shipping
conferences in the United States gre the Truns-Atlantic Wesibound Agresment and the Trans- -
Atlantic Eastbonnd Agresment (collsctively, the *TACA Conferences®). The exemptions
relating to the TACA Conferencas apply only in respect of shipments of containers
origluating in, or dectined for, points within the U.S, and routed through U.S. ports. They
do not apply to shipments otiginating in, or destined for, points i Crnads that move through
u,aﬁm.mwu.s.mmmmwmmwmmghmmm
Accordingly, neithey Caumar nor Cast is a member of the TACA Conferences.

$0.  As pormitted by SCFA, the Canadian Comference agrocments st out mechanisms for
the fixing of rates (called “class rate tarlffs™) by the members. There are siso inland revenue
tariffs for those shippers and consignees tut wish to be quotsd & "through® rete. Thes
wriffs cover the types of services provided by Corfference metbers. The inland tariffs ses
by the Conference are the same regardiess of whether the shipper or consignee is shipping -
through the port of Montrea! or the port of Falifax. From the perspoctive of price,
therefors, Canadian shippers and consignees usitiy Conference carriers are indifferent as to
whether thelr goods are shipped vis Montreal or Halifax.

91.  Several factors are tken into acoount in setting Couference taiffs. First and
foremost is the extent of competition provided by non-Conference carriers, including carriers
operating through USBEC ports in the Traditug Area. Other relevant considerations include
the overall level of rade, supply and demand, the balance of eastbound/westhousx! contadner

FEB 1097 l2:38 MNo,008 P32
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ﬂows,themhﬂwmﬂmmwnWﬂcmmberuw.mthﬂmampmlﬁmMW'
and consigness who are trying to compete in their respective marksts,

92,  SCEA snd the Confercnie agroements alvo provide for 8 form of price competition

amongst Conference members, i.e., through “independent sction”. In practics, however, this
vehicle is rerely used. To the extent that price competition among Conference membery doss
exist, it is generally carried out through informal non-compilance with Conference tariffs,

93.  The level of such off-tariff pricing, ar "majpractice” as this is called, varies with
market conditions. Durlag periods of heavy demand for cartier services, off-tariff pricing is
relatively Jow. That was the case in the mid-1990s, and particularly at the time of the
Acquisition, 'When warket conditions deteriorate, and there Is pressure to fill vessel
capacity, levels of malpractics incresss, ‘That is the current situation, although, even now,
the general levely of price tsductions ave small fn terms of percentage of total revenue,

94,  Comsoquontly, and contsary to the thrust of pragraphs 91-92 of the Notics of
Apphication, the Acquisition has not restilted in & dimination of price competition amongst
Conference carriers. ‘To the contrary, price competition has increased recently, as reflectsd
in greater malpractice activity, That &s bocause this competition is not driven by the presence

" or absente of any one Conference mesber, but by broader markes factors affecting the
Trading Area ud the Stateghe Market a & whole,

95,  Moreover, none of the foregoing affects the level of service quality competition
between Conference members. Service quality competition is not regulatad by the
Conference, and is intense betwoen Confarence carriers.
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96.  CP denics the Director’s aliegation In pacagtaphs 94-131 of the Notics of Application
that the Acquisition substantially prevents or kessens competition.

97. ‘Tha Acquisition has not provided CP with dominant market shares, nor will it reduce
or eliminate constraints on CP's ability to exercise market power aficr the Acguisition.
These factors include: the avallabillty of substitutes; the extens of effective competition
remaining in the relevant market; the possibility of entry by existing or new curiers; the
sountervalling power of shippers; and industry rends,

98.  Finally, not only was Cast 00t & vigorous competitor at the time of the Acquisition,
but its financial stuation hed declined w the polat thet the buginess had effectively failed.
Consequently, Cast would likely have exited the market abgent the Acquisition. Cast's
faliure would have produced significant negative repercussions for the port of Montreal, the
City of Montreal, the Provines of Quebec and the Canedlan shipping industry. The
Acquisition averted this disruption and, dwough CP's substantial Investments, Cast has been
restored (o & sounsd competiive footing,

G)  Market Shares

99.  The market share figures and concentration matios set out in peragraphs 94-96 of the -
Notice of Application are fncuect,

100. First, the Director ermonecusly excludes the rmarket shares of carriors opemilng out of
other gateway ports in the Trading Ares. The Ditector glso Talls w0 sdequately acoount for
the break-bulk alternative.
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101.  Second, the THmotor treats SLOCS as a single entity for the purpose of calculating
-market shares and concentration ratios (see also paragraphs 16-23). That approsch was
rejected by the NTA in fis Declslon, The NTA wilyzed Canmar’s market shares soparaiely
from those of both QOCY and Hapag Lloyd.

102,  The Director's approach is wrong because it misapprehends the natuxe of SLCS,
which is & consortiwm of the type described in paragraphs 13-14 hereof. Bach of the two
ommmmm.cmmmmmmmmwnmm.m
distinct in all competitive regpects other than the staring of vesssls, the coordination of
salling timetables and ports-of-call, and the joint negotintion of mariné terminal contracts.
Specifically, there are no agreements with respect to: marketing; pricing (except for
Conference waffic); the exercise of voting rights in the Conference; revenue sharing;
contstoer supply; of Inland vpsretions, For cxample, with regard to the latter, Hapag Lloyd
recently signed a contract with CN 10 provide rudl service into Montreal; Canmar and QOCT
have copiracts with CP Rail, which are negotated separately and st arm’s length. Contrasy
to paragraph 68 of the Notice of Application, Caomar is not “vertically integrated® with CP

103. In short, Canmar, OOCL il Hupag Lloyd compete vigorously with each other and
share only their ship assets and related tenminal contracts to achieve economies of scale,
These actusl and cxpectsd cost savings bave, in fact, permitiod SLCS (o increase its capacity
by 150% from 1990 w0 1998, & 15% compound snnus] growth rae, xuch fester than overall
North Adantic wade growsh. The effcct has boon 5o make the individual participasts more
competitive not less, all to the benefit of shippers.

104, Moreover, it is naive to suggest that QOCL wnd Hapag Lloyd, two of the largest
contalner carriers in the world, would peninit Canmar to diotate trade tenms to them., Both
OOCL und Hapag Lioyd alrcady bave an independeat predence in the Trading Aroa apart
from their participation in SLCS (OOCL with two geparate weekly services in New York and
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Notfolk, and Hapag Lloyd with two separate weekly servioes in Halifax, New York and
- Norfolk), They could, and likely would, expand this presence, or compete out of the port of
Montreal itself in some other capacity, if SLCS no longer sulted their purposes,

105. ‘The appropriute market shares to use in assessing the Acquisition are those for the
Trading Area. The 1995 shares by cwrvier for the Tinding Areq are sttached hereto as
Appendix 3, As can be seon from this Appendix, Canmnar and Cast had a combined market
share of 24% in the Trading Aren that year,

106, The 1995 market shares for the broader Strategle Market are st cut in Appendix 4.
In Gut market, Caomar and Cast had # combined share of approximately 16%.

107, If only Canadisn origin and destined traffic i consiored, which C¥P donles ic the
correct approach, the relevant shares for 1995 would be those set out in Appendix 5. As
Appendix 5 demonstrates, even looked at from the most parrow perspective, Cunmar and
Cust would bave » combined ghare of approximately 36%.

108, It should be noted e the tigures set out tn Appendices 3, 4 and S relate only 10
comtainer shipments. They do not assount for non-contalnerized sitematives, such as break-
bulk shipping services, To that extent, they give an incomplets view of the state of
cuinpetition in the relevant matket, and overstats the shures of the contalner lines listed,

()  Accentable Substoutes

109.  CP denles the Director's sllegation st paragraphs 99-100 of the Notice of Application
* that there are o or insufficlent acceptable sabstitntes available to containerized shipping. As
discunsed ut paragraphs 61-62 above, break-bulk gervices are an acceptable substitute to
container servioes for the shipment of ceftaln, commodisies”such as lumber, wood pulp end
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other commodity products. Competition from the bresk-bulk sector contitues to affect the
pricing and practices of container carriers in the Trading Area even after the Acquisition.

)

110. CP denies the Director’s allagations in paragraphs 98 and 111118 of the Notice of
Application that Canmar and Cast will not face effective competition subsequent to the

Acquisition,

111, As set out in Appendix 2, there are numerous cartlers competing with Carmmar and
Cast i the Trading Arcn. Thess bluds 16 of the 20 largest conteiner carriers in the workd,
operiting through a variety of alliamces and slot-charter strangements, such as Evergreen,
Muersk, Sea-Land, NYK, NOL, Medtcorancan Shipping and P&O/Nedlloyd. The irdersity
of competition from these carriers bas not abated with the Acquisiion.

112, Moreovor, contrary to paragraphs 113-113 of the Notice of Application, thess
competitors include OOCL and Hapag Lioyd, who themaclves rank amongst the world's top
comtuiner carriers, ‘The pardcipationt of these carrions in the SLOS arrungement doss not
compromise their competitive efforts agatust Conmar and Cast, either through the port of
Montreal or through other gateways in the Trading Area.

113, As to BOLT, i has largely recovered from the financial difficulties leading to it
reorganization atd remains 8 serious competitor through the port of Montresl, Indesd, and
contrary o paragraph 115 of the Notice of Application, BOLT's trinsit times and service
schedule now approximate those achicved prior to itz predecessor's financial difficulties.

114, Morcover, CP specifioally denies the Director’s allegation that the Conference entored
into a pricing agreement with BOLT or POLT's predocessbr. No soch agreement was
reached,
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115. Effoctive competition will also pemain from breakebulk carriers with respect to
products such as wood pulp, forest prodists, ¢tc. Break-bulk carrizrs that provide services
in the Trading Area include Gearbulk, Kemt Line and Fiun Carciers.

116, Finally, marke: discipline will conthmme to bo extrted by shippers and consignosy
themselves. Larger customen exert pressure using their "volume muscie” and sophisticated
knowledge of the container shipping business. This countervailing bargainlog power is
strengthened by the abyence of any siguifican costs for shippers and consigoees to swinh
between lines. In some cases, particularly with break-bulk, shippers and consignees may
tven charter thelr own vessels. '

117, *Buyer power" is not limited to Large shippers and consignees, Small and
medium-sined shippers and consignees utiliee freight forwarders for this purpose. Freight
forwarders have considerable knowledge of shipping options, the ability v gchieve savings
through the consolidation of volume, and skill in negotisting volume discounts.

v}  Potential Enpry

118. CP denies the Director’s allegation in paragraphs 101-110 of the Notioe of
Application regarding the difficulty of entry. In fact, there Is considersble polsed
competition affecting the Trading Ares, particulasty from existing large global carrizrs which
can enter new markets or routes by redeploying their resources or by entering full scale with
s dedicated service. This acis as & sigaificant cotupetitive discipline, as does the prospect of
entry by an entirely new line. Moreover, &8 found by the NTA, the Acquisition will not
incresse any barriers to entey to the exteor that they might exist

119.  Severa] factors explan why barricrs v eptry are Jow,

*
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120. Container shipping is not charecterized by entrenched or established consamer
preferences that tend 1o deter entry.  Shippers and comgigness can also shift traffic between
crrdery wusily and at litle cost, Comtrary to paragraph 104 of die Notioe of Application,
substicution among carriers is not impeded by service contracts, Fimg, the Director's
estironte of the perventape of Canadisn cargo governed by service contracts is 100 high, as is
his estimate with respect 0 U.S. cargo. Second, shipping agreements, inciuding Canadian
Conference service contracts, are usaally for only 12 mooths. Thind, it is rarc for alf of &
ﬂﬂppw'uorwmlgnw'uwlmmhhelhipwdmlmmm.wmmdmxgou
available to other carriers even diving the Limited currency of these service contracts,
Fourth, with respect t volume commitments, & 1s unusual for the Confersnce 1o pussus
punitive action against a shipper or consignee for failure to meet thege commitments,
Caxclers are more coneerned with maintaining & long term business relationship, Indeed,
mb;-mMmmambetwummnCmfumumdmmmmmuﬂhﬂmfm“
varisty, and do not even tontain penalty climses.

121. Enomry is also facilitated geverully by the fact that technology in the shipping industry
is retatively matare, and most improvements involve only incremental applications of existing

kncrwledge.

122. As to the first category of potential entrants into the Trading Arca, global carriers
‘have historically tended to expand toto new markets by incremental growth from established
bases because the sk costs of this steategy are low and the risk smell, For example,
Evergreen and Muaersk entored the North Atlantio trade by bullding oo their respective
existing infrastructurcs in other trades. Both have achieved considerable sucoess eince

entering.

123.  Other recent eatrants on this basis include NYK and NOL in 1994; Hanjin in 1995;
and Hyundai in 1995, Thres other mujor cartiers (Yangming, Cosco and K Line) have
aonounsed thekr intention to commencs & North Adentic service in February 1997.
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124. These global lincs employ, on a worldwide basls, large complements of vegsels of
varlous slzes that can be deployed readily for entry into a particular market, either
independently or throwgch a slot sharing agteement or consortivm,  These carrlers aleo have
 pufficlent resources to sustain losses for saveral years, if necessary, to maittaih a competitive
presence in & desirable trade lane and to gain market share. They also have strong
telationships with key shippers. Eniry into any of the Trading Area ports would thus be
straightforward for a global carrier of this kind,

125. Barriers to entry for new carciers are also low. In fact, a new carrier, Rostock
Atlantic Line, bas recently announced its intention to commence an indepenaent service into
the Trading Area in the first half of 1997, with parts of call that include Halifax. For new
ontraxts, &1l of the critical elements required to establith a container service can be leassd or
tented on en as-pieded or variable busis., Further, new smteants may be acsisted by inlund
eatrrlers, in requrn for an sgreement 0 use that inluxd carvier Tor & line's container traffic,
An example is CN's provision of & substantia) cash sdvance wndd ship chintter hire guarantoe
to BOLT for sgrecing o wse CN exclusively to transport itx container craffic,

126.  As 10 the Director's assertion that barriers to entry into the pont of Montreal are
significant, and leaving aside the fact that a carrier need not use that port 1 compete in nay
event, the argument canaot stand given (1) the factots reviewed above, coupled with

() excess terminal capasity at the port of Montreal, mixl (i) the presence of & lurge
hinteriand market within close proximity.

127. Moreover, contrary to paragraph 103 of the Notice of Application, ice-strengthenad
sHips are not a prerequisite for calling st the port of Montreal, Cammar hag used non-ioe-
strengthensd container ships on the 8t Lawrence River in the pust, and the four ex-Norasia
ships currently used by Cast are not ico-strenpthened. Indeed, thess vessels are standand
design ships from the Buropes-Far East Trade that were re-Yitted by their ownerg for
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St Lawrence River trading at & cost of about $60,000 each. BEven, if ico-strengthening is
desired, it can be obtained &t & relatively modest addidonal cost.,

123. Attached a8 Appendix 6 hereto iy a list of enfrants into the Trading Azes over the lnst
fifieen years, a mumber of which are still operating (such a8 Bvergreen and Maersk), ad
‘others which aperated for a considerable period of time before exiting. For exampls,
Holland Canads Line operated for six years out of the port of Montres}, and exitsd only after
miaking the fundamental mistake of over-extending iteelf finxncislly by ordering now ships.

129, ‘The mamerous attepts at new entry tnto the Teading Area. (including several this yesr
slone) indicate that competitive pressures in the industcy encoutage entry and expansion on &
relatively frequent basis, Indeed, a former competitor, UAL Atlantics, recently re-entered

the trade at Mootres] through a slot charter srrangecent with BOLT. The facs that several

new eptrants Rlso have managed w operate for a substaatial period of time indicates that the
prospects for building « solid reputation among shippers are good. |

(v)  Change ardl Innovation

130. CP deaies the Director’s allegation in patagreph 119 of the Notice of Application that
there are o changes o innovations affecting the industey that are Jikely o increase
compedtion in the relevant macket.

131,  As discussed above, the container shipping industry 1z undergoing & period of
dynamic change, characterized by the rapid growth snd increased scale of global curriers snd
consortia, ‘This hss had several important effects on the nature of competition in the Trating
Arca and on the North Atlamic generally,

132,  Pirst, the trend towards giohalmﬁmwmﬂwbmuongllmm.
pacticulerly mid-tier operators such as Caumar, (0 improve service while driving cois down,
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'This moans that shippers and consignses will continue to benefit from improved service
quality while downwead pressure on rates remains,

133, Second, as carriers grow larger ;o introduce bigger vessels, thelr incentive to enter
now markets increases, as they seok additional volume 1 defray fixed costs. This mussive
poised competition also serves as & constraint on pricing.

134. Third, the scale of now ship orders, representing 35% of current world container ship
capacity, and due for delivery in the next two years, indicates fiat excess capacity will
remsin a key festare of the work! industry. ‘That 100 will exert downward pressure og rates.

135. Fourth, the introduction of new and larger vessels suggests that even more displaced
- ships will become available to facilitate entry into the North Atlantic tade.

136, CP denies the Director's allegation in paragmphs 91-93 and 118 of the Notite of
Application that Cast was a "vigorous and effective competitor”, aod that the motivation
behind the Acquisition was to remove Cast a8 & competitive factor.

137.  The Direcior’s assertion thyt Cast was & "vigorous competitor” is at odds with the
reality of Cast’s financial condition. As described generally at paragraphs 18-32 bereof, Cant
experienced yeam of losses and mounting indettedness. By the time of the Acquisition, Cust
bad incurred aggregate losses in excess of $181 million (U.S.); was in defauli 90 RBC and
othet secondary creditors for loans in excess of $146 million (U1.5.); and was unabie to pay
s tracle creditors ws its debis came due, What 15 more, Cast’s sitaation had worsened daring
a relative peak in the cycle of North Atlantic container volumes and rates, and dagpite
retrenchment efforts on the part of its former managernent”
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138. ‘These severc financisl difficultics undeqmined Cast's competitive position by
prevexting it from jnvesting in much needed bnprovements to it infrastructure.  Moreover,
cumtracy to paragraph 93 of the Notice of Application, Cast was also hampered by poor
management decisions, exemplified by the ex<Norasix vesssl charters and the Zeobrigge
terming] tacility fereement.

139, Based on the foregoing, Cast's business had failed within the meaning of
paragraph 93(b) of the Act. Cast would have exited the market even absent the Aoquisition.

140. At paragraphs 121-128 Of the Notice of Application, the Director rolies on his own
Merger Enforcement Guidelines to allage that Cast was not a fuiling busipess, or, in the
sltcxnative, that other prefétable optons to the Acguisition were available, soch as Cast’s
acquisition by & third party, ite liquidation, and/or refrenchment.

. 141,  The [Xrectar i5 merely one of the parties to this proceeding, snd ghould be sccorded
o gpecial position beyond that of the ottwr Jitigants, The Director's Merger Erforcemert

. Guldelines are not binding upon the Tribunal, and no deference shoald be accorded to the
Director’s position, The ctatutory revponsibility for hterpreting the Aot’s merger provisiohs
rests with the Tribunal, not the Director.

142,  Inany event, Cast clearly qualified as « "failing business*.
143.  Pimst, Cast was ingolvent,
144.  Second, RBC’s search for alternative bayers was exhiostive. Cast was thoroughly

and extensively shopped for the 18 monthy prior 1o Juoe 1994, During that dme, no
competitively preferable purchaser cave forward with an offer.

-
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145.  Third, and contrary to paragraphs 110 and 126 of the Notice of Application, Cast's
liquidation would not huve materially facilitated the expansion of an existing competitor, or
entry hy a new competitor. In particular, it is doubtful that an established competitor or a
‘pew entrant would have been able 10 capture a critical masy of Cast's customers, It ts more
likely that these customers woukd bave besn dispersed immedintely among existing carmriers in
‘mmwmmm'mmmm. In the result, no one camier would:
have boen able to ackieve economies and efficiencies on a sufficicat scale to permit greater
price/service competition. Moreover, the Canadian sbipping industry and the port of
Montreal would have suffered fhrough disecopomies of scale, a5 many of Cast's fonmer
customers would have gone to USEC carriers.

146. Fourd, s to retrenchment, Cait’s management had pursued this averne without
success, In the end, while some sgvings were achisved, retrenchonent was 1ot able to

transforn Cast into a viable container shipping tusiness,

147. CP also denies that Cast "would likely have had some prospect* of sucoessfal
renrganization through baokmeptey or Company Creditors Armangement Act procesdings, as
allegad by the Director in paragraph 127 of the Notice of Application. Aside from the
tentative quality of the Director's allegation, CP stutes that this avenus wes not femsible given
imernational shipping law, which provides irade crediiors with special priority rights that
peruit chem to freeze thw key sssets of a shipping business,

148. A critical piece of the Acquisition is its impact on the viability and efficiencies of the
port of Montreal, Comtrary 10 the Director's allegations, the port of Montreal clearly
competes with Halifax and the USEC ports and requires g critical mass of both Canadian snd
U.S. vohumes to sustain its competitiveness. As found by the NTA, the effect of the
Acquisition is to greatly beneflt the efficiency and competitiveness of the port of Montreal,
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149, If Cust had failed, Canmar would no doubt bave picked up some of its custotoers.
However, a significant portion of these volumes would have gone to other ports to the
detriment of the port of Montreal and, 1o the extent that they went to USEC poris, to the
detriment of Canada.

150. The relevanke of the foregoing is in relation to both the distinct market for port
services pursuant to 8.93(h) of the Act, and to the promation of the efficiency and
adaptability of the Canadisn market pursuant 0 £2.96 and 1.1 of the 4cr.

D, EERICHENCAKS

151. Inthe alternative, if the Acquisition substantislly prevents or lessens competition, |
which is denled, the efficiencies it has and will bring shout exosed, and will offset, the

effects of any prevention or Issscndng of competition.

152,  Atthe NTA bearing, CP estimated that the synergles between Canmar and Cast
available as a result of the Acquisition would lead to antual cost savings and efficiencles in
the order of $20 million (Cdn.). In fact, the efficiencics already generated by the
Acquisition, and for which firm plans have been exocuted, ate mors than double this arnount.

153,  As a result of the Acquisition, Caat has improved its service product coosiderably,
benefitting shippers in terms of greator frequency, faster transit times, and more relinbility,
a1l of which results in inventory cost savings for shippers and consignees.

154, These efficiency gains will be lost if’ the Director is granted the relief sought in the
Notice of Application,
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E.  RELIEF SQUGHIT

155. CP respectiully requests that this application be dismissed and that the relief sought
by the Director in paragraph 132 of the Notice of Application be denied,

156. In the alterpative, if the Tribupal finds thet & remedy is appropriats, CP states that
dissolution should pot be ordered. Having regand to developments since the Acquisition, it
wouild be impossible to order the Acquisition dissolved snd CP and RRC put hack to status

quo ante.

157. Moreover, CP states that if divestiture is ardered, its obligation in those
circumstances shoukd go no further than to divest Cast as it existed at dhe time of the
Acguisition. CP should not be expected to allow potential competitors to benefit from the
significant improvements that it lag made, at & substantial cost, to Cast's operations,
financial position and service product,

i

¥,  PROCEDURAL MATTERS

158. CF does not object (o this application being heard in the City of Ottawa.

159, CP further agroes to these proceedings being conducted in Bnglish,
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160.  For the purposc of this application, service of all documents on CP may be effected
on;

BLAKE, CASSELS & GRAYDON
Box 25, Commercs Court West
Toronto, Onterio
MS51. 1AS

Nefl Finkelstein Jelf
Tel: (416) 863-3050 Tel: (416) 863.3859
Jack Quinn Mourk Katz
Tel: (416) B63-2648 Tel: (416) §63-3056

Facgimile: (416) 863-2683

Of counsel to Caoadian Pacific Limited, Caosda
Marithoe Limited, CFF Contaiters {Bexoruda) Limited
3041123 Canada Inc. and Cast North Americs Inc.

- DATED at Toromto, Outario, this 7th day of Febroary, 1997,

m%ﬁ & GRA%N i
Box 25, Cotnmercs Court West
Teronto, Omario

MS5L 1A9

TO: REGISTRAR, COMPETITION TRIBUNAL
' Royal Bank Centre
90 Sparks Strect
6th Floor
OTTAWA, Ontario
K1P 5RS
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AND TO:

AND TO:

u#ﬁw

BORDEN & ELLIOT

Barnisters and Solisitors

Scotia Plaza, 40 King Street West
TORONTO, Ontarie

MSH 3Y4

Robext 5. Russell
Adam ¥, Fanaki

Tel: (416) 367-6256/367-6107
Pax: (416) 361-7060/361-2452

Ageots of the Attomey General of Canada
and Counsel to the Diroctor of Investigation arxd Research

FASKEN, CAMFBELL, GODFREY
Barrigters and Solicitors
Sudte 4200, P.0. Box 20

IW Ls my
Jon 3. Holmstrom
David . O’Connor

Tel: {416) 366-8381
Fax: (416) 3647813

Solicitor for the Royal Bank of Casada
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Number of
Shipping Line Vessels
Evergreen 103
Sea-Land 91
Macrsk 93
Cosco 149
NYK 76
MOL 71
Nedlloyd 63
Haojin 45
MSC 81
P&O 45
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Comar 13%

| Cast 11%
00CL 10%
Hapag Lloyd 9%
Bvergreen 8%
Sea-Land %
ACL. 7%
P & OfNedlloyd 6%
Msersk 6%
POL | 4%
Mediterrancan Shipping 4%
BOLT Cinada : 2%
Others 13%
TOTAL 100.00%

MCEEWHRNNKICHARTS DOC p A
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Line

Carmar 0%
Cast 7%
Bvergreen 10%
P & O/Nedlloyd 9%
Sca-Land | 8%
00CL 8%
apeg Lioyd | 7%
Mok %
ACL 6%
Mediterrancan Shipping | 4%
POL 4%
Lykes 4%
ICL 3%
DSR-Senator 3%
Cho Yang 2%
BOLT Canada | 2%
Hanjin 1%
Other 6%

TOTAL 100%
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24% |
12% |
2%
1%
8%
2%

69%

10% |
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APTENDIX 6
ENTRY AND EXYT IN THE TRADING AREA
1982 - 1997
LINE ENTRY EXIT
Sofatt 1982 1984
Cast (1983) Ltd. 1083 1
CaM 1987 1992
Yucan 1985 1988
Holland Canada Line 198 1991
Evergreen 1985 |
Mediterranean Shipping 1986
UAL 1987 1991
Maersk 1988
DSR-Senator 1988,
Cho Yang 1988
Europe Canada Line 1991 1992
Beaver Expross 1993 1993
Alliance Navigation 1993 1994
NYK - 193
Orion Maciticae 1994 1995
NOL 1994
ACS 1995 1996 ¢
UAL Atlantica 1995
Haajin 1995
ABC Containertine * 1996
Gaxo 1507
angming
¥ Line 1997 ¢
Rostock 1997 ¢

1 Cast’s predecessor entered in 1969 and was reorganized in 1983 after bankrputcy
3 Still provides break-bulk service
3 Butered in 1976

‘ Scheduled to commence pervices in 1997



