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THE COMPETITION TRIBUNAL

IN THE MATTER of an application by the Director of Invastigation and
-anrdrformdmwtosmﬂmﬂdhﬂommﬁmm R&.C.
1985, c.C-34, as amended;

AND IN THE MATTER of the mertier wharaby Dennis Washington and K
& K Enterprises acquired a significant interest in, and control of, Seazpan

Intemational | td.
AND IN THE MATTER of the merger whereby
acquired Norsk Pacific Steamship Company, el 0N JBUNAL
F [
E JAN 13 1997 A ¢
BETWEEN: REGISTAAR - AEQISTRAIRE E
THE DIRECTOR OF INVESTIGATION AND CH P

Applicant
-and -

DENNIS WASHINGTON, K&K ENTERPRISES, SEASPAN INTERNATIONAL LTD.,
GENSTAR CAPITAL CORPORATION, TD CAPITAL GROUP LTD.,
COAL ISLAND LTD., 314873 B.C. L.TD,, C.H. CATES AND SONS LTD.,
MANAGEMENT SHAREHOLDERS, PREFERENCE SHAREHOLDERS, and
NORSK PACIFIC STEAMSHIP COMPANY, LIMITED

Respondents

NOTICE OF APPLICATION FOR A CONSENT ORDER

1. TAKE NOTICE that an application will be made bafore the Tribunal on the 13th
day of January, 1997 at the hour of 10 o'clock in the farencon or 80 soon thereafter as

the matter can be heard, in Courtroom 702, 1BM Bullding, 7th Floor, 701 West Georgia
Straet, Vancouver, British Columbia, tor:
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(a) a consent order pursuant to sactions 82(1)(e) and 105 of the Competition Act,
as requestad in subparagraph (h)(3) of the Notice of Application filad herain dated
March 1, 1998, end in subparagraph (b)(4) of the Sacond Amended Notice of
Application dated Novembar 22, 1098 and sntered by order of the Tribunal dated
December 17, 1686, and in the form of the Draft Consent Order filed herewith; and

(b) for an order pursuant to the pravisions of the relevant Rules of the Tribunal with
respect fo:

()  the holding of further pre-hearing conferences for receiving comments
from the Tribunal or intoreated parties, if required;

(i) fidng the date for any public hearing, if necessary; and
(i) or for such other or further ordar as may be just.

2. AND TAKE NOTICE that in support of this application will be read the Draft Consent
Order, the Consent of the partias therato, the Consent Order impact $tatement, the
Statement of Admitted Facts, the Second Amended Notice of Application and such
other or further material as counsel may advise,

DATED at Vancouver, B.C., this 12th day of January, 1887

o " |
anarummﬁ Justic_o

Legal Services, Industry Canada
Place du Portage, Phase |

80 Victoria Streat, Hull, Quabec
K1AOCS

Talephone: (819) 997-3325
Facsimile: (819) 953-g267

7y
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THE COMPETITION TRIBUNAL
IN THE MATTER of an application by the Director of investigation and Research
for orders pursuant to section 92 of the Competition Act, R.S.C, 1985, ¢, C-34,
_as amended;
AND IN THE MATTER OF the marger wheraby Dannls Washington and K& K
Enterprises acquired & significant inferest in, and control of, Seaspan
international Ltd. | . '
AND IN THE MATTER of the merger whereby Dennis Washington aoquired
Norsk Pacific Steamehip Company, Limited
BETWEEN:
THE DIRECTOR OF INVESTIGATION AND RESEARCH
Applicant
-and - |
DENNIS WASHINGTON, KK ENTERPRISES, SEASPAN INTERNATIONAL LTD,,
GENSTAR CAPITAL CORPORATION, TD CAPITAL GROUP LTD,,
COAL ISLAND LTD., 314873 B.C. LTD., C.H. CATES AND S8ONS LTD.,

MANAGEMENT SHAREHOLDERS, PREFERENCE SHAREHOLDERS, and
NORSK PACIFIC STEAMSHIP COMPANY, LIMITED

Respondents

CONSENT ORDER IMPACT STATEMENT
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1. This statement is filad by the Director of Investipation ancl Resasarch

("Director”) pursuant to .77 of the Competition Tribunal Rules, It describes the
circtymstances surroundiryy, and anticipated effact on competition of, the Draft Consont

Order submitied by agreement of the parties to this proocseding.

. NATURE AND PURPOSE OF THE PROCEEDING

2 The Director files this Statement pursuant to an epplication for 8 consent
order under paragraph 82(1)(e) and section 106 of the Compelion Act (the “Act™).
Attached hereto 28 Schodule "A” is a Statement of Admitted Facts (“Facts”), drawn from
the pleadings of tha partias, which from time to fime is referred to In this Statement.
This application was commenced by a Notice of Application pursuant to 5. 92 of tha Act
respecting two mergers - the Seaspan Merger and the Norek Merger - and thelr
respective impacts upon ship berthing in the Burrard Inlet and Roberts Bank markets of
British Columbia, and upon the chip and covared barging markets of the B.C. coast.
The Noticae of Application outlines & number of spectfic concerns regarding the impact
of the completed mergers on compaetition in these markets.

3. The responcients Washington, K & K, Cales, Seaspen and Norsk
("Washington") have been subject to a consent hold separate order of the Tribunal to
data. This onder has restricted the exient to which the sald respondents havs bsen
able to direct, manage and Influance the conduct of the business of Seaspan and
Novek

4, The respondent Fietcher Challenge has been roleased from the application
by Order of tha Tribunal dated December 17, 19868, All other resporkients, save
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Washington have been, at their request, parmitted to restrict thelr participation in the
proocsadings only to, and in the event of, a “remedy” hearing.

6. . The Diractor and Washington have resched a settiement, which Is designed
to eliminate the afisged anti-competitive effects of the mergers and the Director
raquests that the Competition Tribunal approve the Draft Consent Order pursuant to
paragraph §2(1)(e) and section 105 of the Act to effect this settiement,

6 The settiemant involves the divestiture of ship berthing and barging assets
and associated businesses by Washington, a5 well as certain additional undertakings
by Wasghington. As explained below, these measures are intended to restore any
compatition which haa baen or is likely to be eliminated as a result of the mergers.

. EVENTS GIVING RISE TO THE ALLEGED SUBSTANTIAL PREVENTION OR
LESSENING OF COMPETITION IN RESPECT OF SHIP BERTHING AND BARGING

7. In October 1892, Washington acquired C.H. Cates and Sons Ltd. (“Cates”).
Cates s a company Incorporeted pursuant to the laws of British Columbia. Cates was
the sole direct provider of ship berthing services in Burrard inlet for more than a
condury, prior 1o the entry of Seaspan international Ltd. (“Seaspan”) in September
1993.

8, In Soptembar 1984, Dennis Washington notified the Direstor that ha intended |

to acquira Seaspan, The “Seaspan Merger” was to be affected by a lefter of intent and
term shest dated August 31, 1684, to bs accomplished through & reorganization of
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Seaspan, which was completed on October 13, 1984. Saaspan Is & company
incorporated pursuant to the laws of Brtish Columbia and is the largest tug and barge
company in Canada. Seaspan’s businesses include ship berthing, barging,
shipbyiiding and repair. In particular, Seaspan has historically baen the sole provider
of ship berthing at Robarts Bank and, since September 18983, became Cates’ direct
competitor in ship berthing in Bumevd Inlet. Seaspan is the dominant provider of chip
barging services end a significant provider of covered barging services in B.C. coastal
waters, ‘

9. in June 1905, Washington acquired Norsk Paclfic Steamship Company,
Limited (“NorsK'), a Bahamian company. Norsk's wholly owned Canadlan subsidiary,
Norsk Pacific Steamship Company Canada Limited (slso “Norsk”) possasses, inter alia,
a flest of chip and covered barges which serve, aimost exclusively, Fletcher Challange
Canada Limited ("FCCL"). Other than Seaspan and Riviow Marine Lid, Norsk has the
only ¢hip and coverad barging fleet in the domestic B.C. barging market.

10. Seaspen's entry into the Bumard Inlat ship berthing market in 1993, which

had historically been served solely by Cates, brought direct compatition into that
markst for the firat time. With respect to the ship barthing market at Roberts Bank,
Cates announced its intention to construct tugs for competing at Rabarts Bank and
aeventually submitted a proposal, in response to a cali from & coalition comprised of the
Chambar of Shipping, the Port of Vancouver and cthers, for the business at Roberts
Bank. Tha Seaspan Merger removed competition with respect to these two merkets. |

11 Tha sale of Norsk to Washington, rather than to a person unaffiliated with
Ssaspan, strengthened Seaspan's position in the already concentrate chip end
oaveredt banging markets in B.C. coastal waters.
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12. On March 1, 1968 the Director filed an application for remedial orcers
respecting the mergars. Washington has subsequently agreed to take actions that, in
tha Director’s view, are necassery and effactive to alleviate any adverse effacts of the
mergers on compaetition in the said markets. Thesa actions are set out in the Draft
Consant Order and this Statement. Washington will remain subject to the hold
separate order pending the conaldaration by the Competition Tribunatl of the Draft
Congent Order, '

ili. THE ALLEGED EFFECTS ON COMPETITION

13. Refarence is made to para. 22 ff., para. 41 f, of the Facts and Appendix “A”
hareto to describe the relevant ship barthing end barging markets.

Ship Berthing

14, The Notice of Application alleges, as corfirmed by the Facts, that ship
berthing services in Burrard inlet and Roberts Bank constitute distine! praduct arxi

geographic markets.

156. The Notice of Application alleges, and the Facts confirm, that foreign
suppliers of ship berthing services have not and are unlikely t0 enter de novo and
provide effective compelition to the business of Washington for s number of reasons, |
including United States legisiation which pravents firms from using ships in U.S.
markats that have ever been registered outside the U.S. This prevents large U.5. fims
from taking advantege of their size by running an integrated network of tugs and
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deploying equipment where and when it is needsd. Other regulatory barriers Inciude
cabotage regulations and Canadian regulatory and operating standards on imported

tuge.

16. R is further allaged that succassful da novo aentry into the subject ship
berthing markets is difficuit because of factors including the sunk costs assoclated with
an investment in equipment which comprise highty speciallzed assets, such as high
horsepower trecior tugs which have very limiied altamative uses, the substential costs
and tima lags In estabilshing an efficient scale of ship berthing operations, 2nd the
need to become & qualified, credible supplier accaeptable to the majer users of ship
berthing sefvices who face high delay and other costs in the event of Inadequate ship
berthing services.

Barging

17. Tha Notice of Application alleges that similar difficulties to entry as set out in
paragraphs 15 and 16 harein, particularty with raspoct to sunk costs, are present in the
chip end covered barge markets, and that such markets are accompanied by the high
concentration of such spaciatized barges in the hands of Seaspan and Norsk. A third
compeéetitor, Riviow, algo axists but it is not at present viewed as having sufficient
avallable capacity to overcome the adverse impact on competition represented In the
barging markets by the Seaspan and Norsk mergevs.

16. An siditional barrier to entry into the barging markets Is the prevalence of
contracted services of multi-year duration with notice periods of soma significant
langth, often reducing compatition to eplsodic periads of avallable contestable
business.
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V. TEST FOR CONSENT ORDER

18.

20,

Section 105 of the Competition Act provides:

“Where an application Is made to the Tribunal under this Part
for an order and the Director and the person in respect of whom
uwwderlssmmmammemdﬂmordor ﬂ'ue'rﬂbmal

m:g?lmnmmmmodorWermm (ampm:s

Tha undedined portion reflects Parllament's judgemant that a consent order

situation is a special case. A defailed evidantiary basis s not a pre-requisita to the
issuance of an order. It Is submitted that this view is founded on the desirebility of
consant settlements, in terms of savings in fime and cost and the reduction in
uncertainty that may be afforded by such proceedings.

The Micimum Test

21,

At the same time, as the Tribunal recoghized in Alr Canada, it i not a mens

rubber stamp in consent proceedings. The Tribunal must ensure that tha settiement
satisflas what it tarmed a "minimum tegt":

“Tha tribunal accapts the Director's argument that the role of
the tribunal is not to ask whether the consent order is the
optimum solution to the anti-competitive effects which it is
assumed would arige as a result of the merger, The tribunal
agrees that its role s to determine whethsr the Gonsent ordar
meets a minimum test. That taat Is whether the merger, as
conditioned by tha terms of the consent order, results in a
gliuation where the substantial lezgening of compatition, which
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it is prasumed will arise from the merger, has, in &l {ikeiihood,
been eliminated.”

Qo g hy, A al. (1689),
27GPR. (3d) 476 at pp, 6513-14.

The Tribunat st out the test again leter in the same decision (p. 516):

« the tribunal does not congider that it has been given a
mandata to craft the best pessible terms and conditions for
protaction of competition. ite role is Imited to vetting the order
before it to ensure that the proposed terma and conditions are
likely to be effective in eliminating any advarse effects of the

merger."
Alr Canada, supra, at p. 516.

The Tribunal relterated its rejaction of an “optimum solutlon® test in Imperjal

"The Tribunal recognizes In this case, a3 it has In others, that
there Is a range of possible solutions which might be adopted to
eliminate a substantial lessening of competition in any given
tarket situation. The Tribunal's role I3 not to require that the
consent order ba the optimum solution to the anti-competitive
effects of a merger. Its role is only to ensure that the order falls
within the range of accaptable solutions.*
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V. DESCRIPTION OF THE PROPOSED SETTLEMENT

24, The proposed setliement relies upon the divestiture of key assets in both
ship berthing and barging designad to alleviate the antl-compatitive effacts of tha
mergers. The Director hes determinad that the primary remedy o achleve competition
is to require the divestiture of prescribed assets which, in her view, are necessary to
restore competition. Should the divestiture of the identified asset packages in the Draft
Congent Order not be obiained, the Director has agreex with Washington that a
“backstop” package will be soid consisting, with respact to ship barthing, of Cates, and
with respect to barging, of the barging assets of Norsk, which would effect a practicsl
raevarsal of the effacts of the Seaspan and Norsk mergers insofar as the relevant
markels are concarned,

25. Washington (arxi the related respondents), in the first instance, will proceed
farthwith to divest all interest in the identified ship berthing and barging assets,
according to the procedura for divestiture sat out in the Dreft Consant Order.

“Backstop” Divestiture

26. if the divestiture of the above packages of ship berthing and barging assets
Is not accomplished by Washington within 12 maonths, Catas and the Norsk barging
assets will bs requirad to be divested by a trustee. The pregence of this “backstop™
provides both the incentive to Washington to accomplish the primary divestitures
succassfully and In a timely way and provides the Director and the Tribunal some
assurance that if these divestitures to a qualified purchaser do not ocour, a remady
which re-institutes the gtatus guo ante will be paat into effect.
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27, In addition, Washingion will, under the Draft Consent Order, maintain and not
imparii Cates and the Norsk barging assets as well as the identified asset packages
pending the completion of the proposed divestiture remedies provided for. This
arrangerment is intaended to ensure that the asssts ara preserved, maintained in a viable

state, and are kept competitively independeant pending any divestiture,

Ship Berthing

28, The propossd divestiture package with respect to ship berthing coneists of
two tractor tugs of 2400 BHP, threa conventlonat backup tugs (one of which of 1800
BHP) and ocne line boat, all selected from & group of tugs in the Cates and Seaspan
fleets. This new group of vessels effectively replicates the fieet with which Seaspan
entered Burrard Inlet in 1983. Thus, the proposed divestiture of ship berthing assets
effectively restores the pre-Seaspan merger competitive situation in Burrard Infet.

29, With respect to Roberis Bank, Cates was a competitive altarmnative with
respect to future sarvice at Roberts Bank. The divestiture floot re-creates a credible
alternative competitor to Seaspan with respect to competing for future businees at
Roberts Bank.

Covered Barging

30. The proposad divestiture packagae with respect to covered barging consists )
of two covered barges. Norsk's currant presence in the B.C. coverad barging market
consiats of the equivalent of approximately three covered barges dadicated to FCCL,
under contracts explring In 1998, Norsk possesses other covered barges, as well as
two tugs, involved in the intemational market or inactive. Seaspan's divestiture of two
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covered barges astablishes an additional source of indepandent coverad barge

capacity that did not exist to the same axtent prior to the Norsk merger (the Norak
coverad barges were partially committed to FGCL), The two covered barges also
represant sufficient capatity to serve the spot market and to bid on contract work.

Chip Barging

31. The proposed divestiture package in chip barging conelets of ten chip
berges, a tug bost, and associated business. The associated business includes
contracted work covering chip barge towage, ship berthing and other work for & forast
industry customer. The chip barging and assoclated business represents o
comparabie levol of revenue to that derived from Norsk’s fleot of twelve barges. While
the Norek chip barging fleet has a greater oversall capacity (the divasted chip barges
rapresent approximataly 60% of the Norsk chip barge capacity), the revenue
associated with the Norsk fleet is confined to barge hire and is dadicated to FCCL
under contract until 2003. The revenus associated with the proposed divestiture flact
consists of barge hire, towing and other work., The proposed divestiture packuge
includes a tug boat and therefors constitutes, unlike Norsk, a self standing entity.
Overall, the proposad divestiture fleet creatas a third option in the marketplace, as well
as providing a ugeful benohmark for market pricas through the activity of the new
entrant in sscuring business. In addition, a base af tan chip barges constitutes a
critical mass of chip barge capacity from which o expand and competa for future
business on a longear tarm basts,
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VL. ALTERNATIVES TO THE SETTLEMENT

32. The alternative to the seftlement proposad would be to proceed with & full
oppossd hearing of the Director's challenge to the mergere in their entiraty. The
possibility of appeals, regardiess of outcome, and theraby assured continued exclusion
of Dennis Washington from the management of his otherwise legally acquirad assets,
will continue a management vacuum in these central activities to importart British
Columbia Indust:n'es.

33. The Director has accepted the within settlemant because the proposad
divestitures will effectively allevigte the competition concerns raised by the mengers.
They will bring effective competition to the ship berthing markets of Burrard Inlet and
Roberts Bank by recreating the competitive dynamic removed by the Seaspan Merger,
" and to the B.C. covered and chip barging markets by creating & viable third competitor.

VIL CONCLUSION

4., For the reasons outlined herein, the Diractor racommends the settlement and
asks the Competition Tribunal fo approve the Draft Consent Qrder.

Dated at Vancouver, B.C. this 10th day of January, 1997
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SCHEDULE “A"
Crean
THE COMPETITION TRIBUNAL

IN THE MATTER of an application by the Director of Investigation and Research
. for orders pursuant to section 92 of the Competition Act, R.8.C. 1885, c, C-24,
- as amended;

AND IN THE MATTER OF the merger wheraby Dennis Washington and K & K

& 8i interest in, and control of,
Fruorpﬂmmﬂnd significant tin, Seaspan

AND IN THE MATTER of the merger whereby Dennis Washington acquirsd
Norsk Pacific Steamship Company, Limited
BETWEEN:
THE DIRECTOR OF INVESTIGATION AND RESEARCH
Applicant

-and -

DENNIS WASHINGTON, K&K ENTERPRISES, SEASPAN INTERNATIONAL LTD.,
GENGSTAR CAPITAL CORPORATION, TD CAPITAL GROUP LTD.,
COAL ISLAND LTD., 314873 B.C. LTD,, C.H. CATES AND BONS LTD.,
MANAGEMENT SHAREHOLDERS, PREFERENCE SHAREHOLDERS, and
NORSK PACIFIC STEAMSHIP COMPANY, LIMITED

Regpondents

\

STATEMENT OF ADMITTED FACTS
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I. BACKGROUND - THE PARTIES

1. (11-13) The Director Is the parsen appointed under ssction 7 of the Act and is
the scla person authorized to make this application to the Tribunal.

2. {li<14) Washington i3 a business man based in Miesoula, Montana, who has
interests, through Washington Corporations, in a broad range of industrias, including
mining, rail transportgtion, construction and, moto racantly, mearine transportation sarvices
on the west coast of British Columbia, Washington ecquired a significant interast in
Seaspan in October 1994. Since 1992, Washington has controllad Cates, a company
which provides ship barthing in the harbour of Burrard Inlet, the principal component of the
Port of Vancouver. On June 30, 1995, Washington acquired Norsk.

3. {H-15) Wasnhington's Interests in transporiation services include trucking, rail,
temminals, warehouses, barging, ship assist and deep sea shipping.

4. {II-16) KEK is a partnership formed by a genaral partnership agreement dated
Septambar 21, 1994 under the laws of tha State of Montana. s partners are the Kyle
Washington Trust and the Kevin Washington Trust Washington is the settior of the trusts
having pravidod the funds for each irust and is the principal creditor of each trust, The
beneficlary of each trust are his sons Kyle and Kevin respecdtively, The "K&K Group”, as
definad in the Shareholder Agreameant dated Oclober 13, 1994 goveming the shareholdars
of Seaspan ("Sharsholder Agreement”), includes as two of its membérs K&K and
Washington. The Shareholder Agreement permits the transfer of Seaspan shares
between members of the KBK Group. For purposes of this Application, Washington
controls directly or indirectly the affairs of KSK.

5. (ll-17, 88 6) Seaspan, a company established pursuant to the laws of British
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Columbis, is the largest tug and barge company in Canada, Seaspan's businesses
include, but are not limited to, ship berthing, barging, log barging, shipbuilding and ship
repalr. '

8. ' (I-18, 8S 7) Genstar Capital Corporation (GCC") is & holding company
incorparated under the laws of the Province of Alberta. In addition to it holdings in
Seaspan, GCC has share holding interests in companies which produce copper and
copper alloy fube, alternators, slate products and building products, and electrical motors
and electrical components for verlous ather industrios.

7. (1-19, TDC 1) TD Capital Group Lid. (“TD Capital’) is & wholly-owned subsidiary
of the Taronto-Dominion Bank (*TD") and was incorporated as a veniure capital
corporation as defined under eubsection 183(1) of the Bank Act, R.8.C. 18885, ¢. B-1.
TD Is a diversified financial institution governed by the Bank Act, $.C. 1991, c. 46.

8, (120, 68 8) Coal island 11d. {*Coal Island®), a company axisting under the laws of

 British Columbla, was the largest shareholder of Saaspan prior to the Seaspan Marger.
The Class Y preferance shares held by Coal Istand, now held by 3897 investmsnis Ltd.,
are the only class of preference shares possassing voting sights. Coal island Is a
shareholder of 3897 investments Lid.

8. {(i-21) 314873 B.C. Lid. ("314873"), a company existing under the laws of British
Columbia, was the second largest preference shareholder i Seaspan prior to the Seaspan
Marger. 3887 investments Ltd. is now tho second largest preference shareholder in
Seaspan

10. (IKZ2) The "Management Shareholdars” sct forth in Schadula "A” of the Application
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hold lags than 10% of the voling rights in Seaspan. The "Preference Shareholders” set
forth In Schadule “B" do not hold, voling rights in Seaspan. TD Capital, Caal Island,
314873 and the Management and Prefarence sharsholders were the vendors in the
Seaspan Merger {ransaction.

11. (23} C.H. Calos & Sons Lid. ("Cates”) is a company incorporated urider the laws
of the Provinca of British Coluribla anvd is controllad by Washington. its principal business
is the provision of ship berthing in Burrard Inlet. Sinca 1988 Cates has controlled Sesaforth
Towing & Salvage Lid. (*Seaforth”), & company providing ship barthing services which
were limited o that portion of Burrard Inlet east of the Second Narmows Bridge In the City
of Vancouver,

12, (l-24) Norsk Pacific Steamship Company, Limited (“Norek™) is & Bahamian
corporation which was wholly cwned by Fletcher Challenge Limited prior to the Norak
Merger, and is now wholly ownad by Washington. Norsk focusas on transportation and
distribution of bulk and neo-bulk commodities, primarily forast products.  Norek carries on
operations in Canada with or through its subsidiary Norgk Paclfic Steamship Canada Lid.,
and the term *Norsk” also applies o this subsidiary.

13.  (I26) Fletcher Challenge Limited ("Fletcher Challenge”) is a New Zealand
diversifiad industrial company whose principal operations Iinclude pulp and paper, energy,
forests, and building Industries which sold Norsk to Washington.

Il. BACKGROUND - THE MERGERS

14.  (1-26) Washington purchasad Cates in October, 1992, Commencing in January
1693, Washington atiempied at various times to acquire Seaspan aither by means of direct
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acquisition or by mergar with Cates but was not successful in acquiring any interest in
Seaspan untll Ootober, 1994,

16. (I27) GCC entered into an scquisition agreament dated July 25 1994
(‘Acquisition Agreement”) with the existing shareholders of Ssaspan, including TD Capitel,
Coal Istand, 314873 and certgin other parties. The Acquisition Agreament providad that
these parties would have vatious volting Interests in & newly constituled Seaspan, a
company continuing from the proposed smnalgamation of Seaspan and en indirect
subsidiery of GGC formed for the purposes of the aoquisition. Tha completion of the
ransaciions contemplated by the Acquisition Agreement was subject 1o, among other
things, at least $20,000,000 of subordinatad dabt financing avalilable to be drawn down by
Saaspan at the time of closing. |

16, (1-28) Priorfo the closing of the above-described transaction, VWashington renewed
attempts to acquire an interest in Seaspan and to obtain a significant interest thersin.
Washington sntered into a letter of intant and term sheet dated August 31, 1994 (*Term
Sheat™) with GCC, outlining the principal terms and conditions of a transaction pursuant
1o which Washington and/or his affiliates would become a party to tha above contomplated
acquisition of Seaspan by a group of investors led by GGC. The Term Sheet included the
obligation to subscribe for shares and provide debt financing which was sufficient to satisfy
the condition precedent to closing describad in paragraph 15.

17.  (11-8) On October 13, 1994, as part of an oversll change in the share holdings of
Seaspan, Washington, through K&K Entenprises (“K&K'), acquired a significant interast
in Seazpan. Among other terms, K&K became Seaspan’s second largest shareholder and
acquired representation on Seaspan's Board of Directors. Addtionally, on that same date,
ay part of the same overall transaction, Washington entered into a Joint Investment
Agreement with Seaspan's largest shareholder, Genstar Capital Corporation, which wae
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terminated in June, 1996,

18. (1.8, H-30) On Qctober 13, 19534, pursuant to the July 25, 1884 Acquisition
Agreement and the August 31, 1994 Tenm Sheet, the Seaspan acquisition occurrad with
the following resulis:

()  K&Kinvestod $4,999,960 in common equily, acquiring 33,3% of the common
shares of Seaspan, which represents approximately & 30.0% voting intarast
In Soaspun. The remaining voting infereats are approximately: GCC at
38.6%, TD Capital at 12.3%, Management Shareholders at 9.0% and
Preference Shareholders (being Coal Island) at 10.1%. (The remalining
Preforence Shareholders do not hold preference shares having voting
rights).

(I} K&K acquired equity warrants which allow it to increase its holding of
common shares and its voling interest in Seaspan 1o & leval at par with GCC,
&t the earllest of. (i) September 30, 1987, (ii) default under the senlor
subordinated debentures (see below); and (iii) an Initial public offering.

(i) Pursuant to the Shareholder Agreament, K2K has tha right to nominate
one of nina directors on the Board of Directors of Seaspan. In addition
and in the event that there are four spacifiad defaults in the preference
dividend, the size of the Board will increase to ten directors, two of which
may be nominated by K&K. Similarly, in the event that there are eight
such defaults, the size of the Board will increase to thirteen diractors,
three of which may be nominated by K&K. Pursuant 1o the Shareholder
Agreement, K&K also has certaln other rights regarding the affairs of
Seaspan
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(iv) K&K purchased $15,000,000 in senlor subordinatad debentures in Seaspan.

*

(v} Washington ard GCC entersd into & Joint Investment Agreement.

19, (-7, 131) On January 10, 1896, Washington publicly announced that he had
anterad into an agreamant to acquire control of Seatpan, and complated that transaction
In June, 1996, -

'

The Norsk Merger

20. (li-8, 11-89) Seaspan is & leading company in the covered and chip barging
business In Brilish Columbia. Riviow Marine Ltd. (“Rivtow”) and Norsk operate smaller
fleats of covered and chip barges. At various times since 19982, Washington expressad
an interast in acquiring and took ataps to acquire each of thesa three companies.

21, (33, I-127, IL133) On June 30, 1995, Norsk Holding Lid. acquired 100% of Norsk
from Flatchar Challange,

ll. INDUSTRY AND MARKET BACKGROUND
A. SHIP BERTHING

22, (K34} The Pacific Pllotage Regulations, promulgated pursuant to the Pllofage Act,
§.C. 1970-71-72, c. 52, dsfine the paramaters of compulsory pllotage in British Columbla
coastal waters. As a rasult of thess Regulations, nearly all ships within the defined coastal
waters of British Columbia, inchuding those entering from either the coastal waters of the
Unitad States or international waters, require the assistance of a licensed pilot to navigate

;#21/50

NO. 5848 PR3
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within the coastal waters of British Columbia and to berth and unbarth at port faciiities
along the coast of British Coiumbla. The standard practice Is that pliots require that the
berthing and unberthing of ships at port facilitias In British Columbia be undertaken with
the assistance of one or more tug boats.

23. {lI-35) Ship berthing services entall the use of tug boats to pull and push ships from
areas of water In which they can safely ulilize thelr own steering controls and power to

confined port facilities where berthing of a ship under ks own power and steering control

would be unsefe. Once the ship has been Joaded or unloaded, tug boats are required to
pul and pueh the ships from the port faclliies back to areas of water where they can safely
utitize their own steering controls and power. Ships fitted with bow and/or stern thrustars
and/or advanced steering mechanisms may, in the instance of passenger ships, require
no tug boats, or, In respect of cargo ships, require fewer or no tug boats.

24, (It-37) The customers of ship berthing services are the ship owners, Ship owners
are fraquently represented In various ports by agents, who are responsible for deciding
which ship berthing firm(s) will be used, and for making payment for these services. The
agents involce the ship owners for the port costs of each vassel, which include the ship
berthing fees,

25. (II-51) The average size of vessels docking in Burard Infet has increased over time.
Cates has a flest of tractor fugs and conventional tugs, purpose built for ship barthing and
Seaspan has two purpose built fractor tugs at Burrard Inlel. Pilots have a preference for
tractor ugs when and whera avallable. As well, thay regularly use conventional tugs at
both Burrard Injet and Roberts Bank. -

26. (I1-68) In order Yo engage in marine transportation In Ganada foreign vessels must
first be registered I Canada and must comply with Canadian regulatory standards, which
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are high as compared to foreign standards including the US. Consequently, such
compiianca will generate likely coste,

27. (1159, H-€0) As a rasult of the Fres Trade Agreement and NAFTA, a U.5. entrant
would face duty coming into Canada with 1.8, equipment of only 5% and a U.8. entrant

Is In the same position as any other potantial entrant In terms of acquiring tugs in the
intornational marketplace,

Relevant Markets

(a) Product Market

28.  (1<38) The relevant product market for the assessment of the effects of the Seaspan
Marger on competition in the ship berthing industry is the provision of ship barthing
services by tug boats.

{b) Geographic markets

Burrard Inlet

29. (12, 1-15, 134, 1-37) For most of the 20th cantury, C.H. Cates & Sons Ltd. (“Cates”)
was tha sole diract provider of ship berthing services within the principal portion of Burrard
inlet.

30. (l-4, 62) In October 1992, Dennis Washington ("Washington®) aicquired, through
his ownership of 534544 Albarta Lid., control of Cates.
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31, (I-5) Seaspan entered the Burrard (nfet ship barthing market in Saptember 1693
& market in which Cates had been the sole direct provider. Following Seaspan's entry, the
market experionced a ehift in market share of 25 parcent from Cates 10 Seaspan, a short-
lived docrease in price of 5 per cent. Following these events In the Burrard inlet market,
Cates announcad, in June 1994, its intention to enter the expanding Roberts Bank ship
berthing markst in competition with Ssaspan.

32.  (i-41) Seaspan entered Burrard Infat in September, 1663, Prioss dacreazed by &%
by June 1694, In January 1995 Cetes ralsed prices 3.8% and Seaspan raised prices 3.6%
by November 1885, Between January 1 1985 and November 1 1995 Cates regalned
market share.

33. (105, 1I-133, SS 15) Seaspan Is not a falled or falling firm.

34. (l1-47, SS 16) Prior to Seaspat’s entry Inte Bumrard Inlet, it contacted numerous
usgers of ship berthing services io advise them of its impending antry. Seaspan respondaed
to Cates’ offer of a discount by meeting the discount shortly thereatter but without having
an exclugivity requirement. Seaspan competed for customars of ship barthing services.

35.  (11-58) it Is uniikaly that a matarial price increase in ship berthing setvices in Burrard
Inlaf would result in retrofitting of advanced steering equipment/bow thrustars/stern
thrusters on existing vessels calling at Burrard Inlet.

Roberts Bank

36. (13, k186, 163, |65, 1-87) Since the opening of the coal loading terminal at Robarts
Bank in 1970, Seaspan International Ltd. (*Seaspan”®) has been, and continues to ba, the
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nominated provider of ship berihing services at theae facilities. Seaspan tugs were more
often than not involved in any given ship movement and Seaspan dispatch and accounting
handied the administrative mattars,

37. /(11-68) Cales publicly announced its intention to enter Robwris Bank in June 1984,

though it did not enter subsequently. Ship batthing at Roberts Bank has been controlied

by Wesishora Tarminals which chass to nominats Seaspan as the ship docking company
for Robarig Bank. From 1870 to 1984 tha volume of ships at the terminal did not justify on-
station tugs. Ship berthing during those years was carried out by Seaspan tugs togather
with tugs of various other companies assembled 28 necessary and as avallable. In 1984
whan Wastshore expandad thelr operations Seaspan at Roberis Bank built and placed on
station the 4000 BHP docking tug ‘SEASPAN DISCOVERY'. The Respondents believe that
Seaspan had no contract with Wastshore Terminals. Ih its 25 year history Wesishore
Terminals could, at any time they so desired, have chosan another firm for ship barthing
sarvices other than to use Seaspan.

38. (11-69) A development subsequent to the Seaspan Merger has altered the nature
of possible antry into the Roberts Bank ship berthing market. In the Fall of 1985, a
coalition of Intarested parties, including tha Vancouver Port Corporation, issued a request
for proposals regarding the provision of ship berthing sarvices in Robetfs Bank. The
objective was to award one ship berthing company with & lease on ths only tug basin at
Roberts Bank, effectively, to designate one ship berthing company as the éxclusive
provider of ship berthing services at Roberts Bank for five years. The Initiative was
undertakan as a result of a desire on the part of the coalition to facllitate the application
of competitive forces on the provision of ship berthing services at Roberts Bank. The
recuiast for proposals went to five spacific companies only, Cates, Crowley Maritime, Foss
Maritime, Riviow and Seaspan, Cates and Seaspan responded t0 the request for
proposals, Seaspan was the succassful bidder.
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39.  (ll-71, 8817) Seaspan has committed {0 the coalition to run the SEASPAN FALCON
or the HAWK, now stationed at Burvard Inlet, to Delta Port to handle container ships
should & pilot request a second tractor tug to work with SEASPAN DISCOVERY.

40.  (li-74) Burrard Inlet end Roberts Bank markets are quite distinet Burrand Inlet Is
characterized by a large volume of ships in a variety of slzes and types calling at 8 variely
of different docks, piers and terminals, maving et cartain peak periods of tide and often
moving mare than once to different piers. In contrast, Roberts Banik at present consists
of one teminal frequented by similar large bulk caniers, scon o be supplemented by an
adjacent terminal frequanted by similar contalner ships.

B. BARGING
Relevant Market

41. (11-91) Captives with excess capacity must be considared part of the relevant
product market which for the assessment of the effocts on competition in the barging
industry of the Seaspan and Norsk Mergers is the provision by indepandent operators of
coastal marine cargo transportation setvices via the use of barges &nd tug boats, or
‘coastal barging services".

42. (II-82) The relevant geographic market for the assessment of the effects on
cofnpetition in the barging industry of the Seaspan and Norsk Margers is comprisad of all
barging routes from one location on the coast of British Columbia to ancthar location on
the coast of British Columbia, or “the B.C. domestic routes”.

43 (11-93) The relevant mariket may, therefor, be defined as the *B.C. domastic routes
for coastal barging services”. For simplicity, this market shall henceforth be referred to as
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the “B.C. barging markef".

44, (1i-88) The barging business involves the transpariation of @ range of commodities
from one coastal location to another on various types of bargos, constructad for different
purpéses, and in varous sizes fowed by fugboats. The Wwgs and barges are
interdependent. Tugs do not carry cargo and banges which do ¢arry cargo cannot move
without tugs. Therefore the extent to which any company is in the barging business is &
function of both tugs and barges (except self-propelied rail berges). Purpose-bulit ship
barthing tugs are sophisticated in technology refating to ship berthing but ag & result
thereof are not suttable for towing barges. On tha other hand, tugs designed to tow barges
can be and are of considerable size and sophistication in their own right and have the
ackled characlsristic that though perhaps less efiicient than tractor tugs, those of suitable
power and configuration are very suitable for barthing ships.

45. (11-87) An accurate dascription of the various types of barges used in British
Columbia includa:

&) Self-loading (with two cranes mounted aboard), self-unloading (seli-ballasting)
log barges, which transport logs from harvast sites, log storage areas or dry iand soris to
sawmitle or booming grounds for sorling and preparation of booms.,

b} Chip berges, which transport wood chips, sawdust and hog fue! from sawmills,
chipping plants or terminal locations {recelving chips from truck or rall, for transport o
coastal puip and paper milis),

<) Coverad dry-cargo barges, which transport pulp, paper and newsprint from pulp
and paper mills to coastal tarminals or alongside ehips. On some barges liquid chemicals
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are carried in the hull or in on-deck tanks.

d) Chemical barges, which are used for the carriage of chemica! products.

‘ o) Rallcar barges, which carry rallcars on deck, containing pulp, hewsprint, lumber
themicals or other products, sometimes these barges have chemical capacity beiow.

T) Tanker.barges which are used for transport of petroleum products.

@) Bulk carrler barges and fiat-deck barges which transport limestone, sand and
gravel, sait, packaged lumbsr, scrap steel, squipment and miscallanesous dack cargoes.

h) General freight and tractortrailer barges

45.  (1-88) Norsk was a captive and cortinues in Canada as such with its barges serving
only the needs of Fletcher Challenge.

47.  (11-68) Captive barging companias, of those which are owned by and primarlly serve
thair affiliatas, to the extent they have excess capacity, have historically and continue to
axert considerable compatitive influenca on the independent barging companies. Those
with excess capacity are prepared lo compete with independents in the general market.
For any excess work that the captive’s parent may have , the independents are required
{o compete against the internal rate structure set by the captive. Therefore, to say that “a
small number of users of barge sarvices have their omlbarges...' understates the size and
influence of thase captives on the marketplace.
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48.  (11-80) The Independent barging business Is genersiiy characterized by contracls
kelween primary producers and barging companies which vary in length from
approximately one to fiva years. Less frequently, other purchasers of barging servicaes do
mtm'act_emluulvelywlm one barging company but rather engage operators on an ad
hoc basis,

.p.c. this 10th day of January, 1
\L

Department of Justice, Bull, HOGSser, Tupper,
Counsel to the Director of investigation Counsal to Washington at al
and Research
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In this matter the Director has allaged a likaly substantial prevention or
leszaning of competition from the subjact mergars in the following markets:

- (=) ghip berthing:

product market: *the provision of ship berthing services by tug boats® or
*ghip barthing services”
mmmmmm

() Burrard Inlet; and

(i) Roberis Bank.

(b) barping:

product market: * the provision by independent operators of coastal
marine cargo transpartation servicas via the use of barges and tug boats”
or “coastal barging services". The relevant submarkets are:

{!) “chip barging®, and

() "covered dry cargo barging”.

goographic market: “all barging routes from one location on the coast of
British Columbia to another location on the coast of British Columbla” or
“the B.C. barging market".
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THE COMPETITION TRIBUNAL JAN 18 1997 .6-6’ 5

IN THE MATTER of an application by the Direcip
investigation and Resaarch for ordars pursuant g >
saction 92 of the Competition Act, R.8.C. 1985, 6
34, as amended;

AND IN THE MATTER of the mergar whareby Dennis
Washington and K & K Entarprises acquired a
significant intereat in, and control of, Seaspan
internationa! Ltd.

AND IN THE MATTER of the merger wheraby Dannis

Washington acquired Norsk Paclfic Steamship - \
Company, Limited. »

-

THE DIRECTOR OF INVESTIGATION AND RESEARCH

Applicant

DENNIS WASHINGTON,
K&K ENTERPRISES,

SEASPAN INTERNATIONAL LTD.,
GENSTAR CAPITAL CORPORATION, LTD.,
TD CAPITAL GROUP LTD.,

COAL ISLAND LTD.,

314873 B.C. LTD.,

C.H. CATES AND SONS LTD.,
MANAGEMENT SHAREHOLDERS,
PREFERENCE SHAREHOLDERS and

NORSK PACIFIC STEAMSHIP COMPANY, LIMITED

Respondents

DRAFT CONSENT ORDER
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UPON the application of tha Director of Inveatigation and Research (the
“Director”) pursuant to sactions 92 and 105 of the Compefition Act, R.S.C. 1985, ¢. C-
34, as amended (the “Act’) to the Competition Tribunal (the “Tribunal®) and pursuant to
a Second Amended Notice of Application, dated December 17, 1898, for a Consent
Order directing the divestiture of certain assets as provided for in the Draft Consent
Order and other remedies specified in the Draft Consent Order,

AND UPON CONSIDERING the Pleadings hereln, the Consent Order impact
Statement and Consent of the Parties filed heraln;

AND ON CONSIDERING THAT the Directar and Dannis Washington, K&K
Enterprises, Seaspan intemational Ltd,, C.H. Cates and Sons Ltd. and Norsk Pacific
Steamship Company, Limited (the “Respondents”) have reached a settiement which is
reflacted in the Draft Consent Order;

AND ON CONSIDERING THAT the Director deciares herself gatisfied that, on
the beals of the considerations outlined in the Consernt Order impact Statament, the
remedies provided harein, if arderad, will be sufficient to remove the substantial
leasaning or prevention of competition in the ship berthing and barging markets
described ih the Second Amanded Notica of Application;

AND IT BEING UNDERSTOOD by the parfles herefo that nothing In this Ordar
shall be taken as an admigsion by tha Regpondanis of any facts or law which would
support the allegation that the acquisitions, as desgsibed in the Pleadings, pravent or
lessan, or are likely to prevent or lessen, compatition substantially;

AND [T BEING UNDERSTOOD BY THE PARTIES HERETQ THAT the Directar
has alleged certain material facts, and the Respondents do not agree with all the facts
alleged but do not contest the Statement of Grounds and Material Facte and Gonsent
Order Impact Statement for the purposes of this application and any proceading
initiated by the Director or the Respondents ralating to this Consent Order only,
including an application to vary or rescind under gection 106 of the Act.

AND UPON HEARING counsel for the parties in raspect of this application;
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1. THE TRIBUNAL ORDERS THAT for the purposes of this Order the foliowing
definitions shail apply:

(@) “Cates” means the respondent C.H. Cates & Sons Ltd.;

(b} “identifiod assets” means the Ship Barthing Assats, Seaspan Barging
Asgefs, and Norsk Barging Assets;

(o) “K&K"means the resp&ndont K&K Enterprises;

{d) “Norek” means either the respondent Norsk Pacific Steamship Company,
Litnited or Norsk Pacific Steamship Canada Lid., ag applicable;

(e) “"Naorsk Barging Assets” meane those assets and interests ownad by
Norsk and identiffed in Schedule *D” and Schedule “E" hereto;

()  "Norsk Chip Barge Assets” means those assets and Interests owned by
Norek and identified in Schedule “D" hereto;

{g) "Norsk Covered Barge Assots” means those assets and interests owned
by Norsk and identified in Schedule *E" hereto;

(h) “person® inciudes a natural pergon, partnership, and body corporate;
{i} “Seaspan” means the raspondent Saaspan International Lid.;

@ “Seaspan Barging Assets” means those assets and interests owned by
Seaspan ldentified in Schedule *B" and Schedule “C" hereto;

(k) “Seaspan Chip Barge Assets" means fhose assots and interests owned
by Seaspan idantified in Schadule “B” hereto;

(} “Seaspan Coversd Barge Assels" means those assets and interests
cwned by Seaspan identified in Schedule “C” hareto,

(m} “Ship Berthing Assets" means those astets and interests identified in
Schedule “A” hereta;

(n) “Trustee™ maans the person appeointed as trustee pursuant to paragraph
15 hereof to effect a sale of Cates, the Norsk Covered Barge Assets and
the Norsk Chip Barge Assets, or any of them;
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“Trustse Sale" means the sale or sales by the Trustes referred fo In
paragraph 15 heraof;

“Washington" means the respondent Dennis Washington;

“Washington Group" means Waehington, K&K, Cates, Saaspan and
Norsk.

Any refarence In paragraph 1 (), (@), (k). () and (M) to assets shall include all
appurtananoes and equipment as are customarily included in the sale of such assels
and normally used in thelr day to day operation.

Application

2. THE TRIBUNAL ORDERS THAT the provisions of this Order apply to sach of
Washington, Catas, Seaspan, K & K and Norsk, whether natura) persons or
corporations and:

(@

gach division, subsidiary, or other parson controlied by them end each
officer, director, eamployee, agent or other person acting for or on behaif of
any of tham with respact to any of the matters reforred to in this Order;

each of their respective successors and assigns, and all other persons

- acting in concert or participating with any of them with respect to the

matters referred to In this Order who shall have received actual notice of
this Order; and

the Trustee.

3. THE TRIBUNAL ORDERS THAT in order to preserve the identified asssts and
Cates for divestiture, Washington and K&K shall cause Cates, S3saspan and Norsk, and
Cates, Seaapan and Norsk shall use rezsonable beat efforts, as applicable:

@

()

to malintain and hold the Ship Berthing Assets in good condition and
repalr in accordance with best indusiry practices until they have been
divested according to the proceduras established in this Order, or the
divestiture of Cates becomes required under the provisions of this Order,
as the case may be;

to maintain and hold the Seaspan Banging Assets in good condition and
repalr in accordance with best Industry practices until thay have been



SENT BY: 1-14-97 ;10:27AM SCOMPETITION TRIBUNAL- 1 #35/50
81-13-97 10:25 FEDERAL COURT OF CANADA <+ 16139521123 NO.B42  PE38

IMRESTRICTEL

divested acsording to the procedures established in this Order, or the
divastiture of the Norsk Barging Assets becomes required under the
provisions of this Order as the ¢case may be;

(¢} ‘o maintain and hold the Norsk Barging Asssts in good condition and
repair in accordance with beet industry practices uniif the Seaspan
Barging Asseis have been divested pursuant to this Order or the
divestiture of the Norsk Barging Assets is completed pursuant to this
Order, as the case may be; and

(d) to maintain Cates at at least the same standards of competition and
operation that existed prior to the date of the Application until the Ship
Berthmg Assets have been divested or the divestiture of Cates is
completed pursuant to this Order, as the case may be. Unfil either of
those divestitures has been completed, Washington and Cates shall not:

()  permit any deteriomtion In such competitive standards of Cates;

(I  cause the termination of employment of key personne! of Cates,
except temmination for cause; or

(ify  cause any digpesition of the assets of Cates other than In the
ordinary course of business or pursuant to any order of the
Tribunal,

4. THE TRIBUNAL ORDERS THAT the Washington Group shall refrain from taking
any action that would unraeasonably, within the intent of this Order, jeopardize the sale
of the identified assets or Cates as required by this Order,

§.  THE TRIBUNAL ORDERS THAT nothlng in this Order shall restrict the
Washington Group from:

(a) providing for and maintaining sufficient working capital to parmit Cates to
continue to operate as a viable on-going business; and

{b) providing for and authorizing all necessary capital Improvements to Cates
required 1o enable It to continue to operate up {o the standards referred to
in paragraph 3(d).

6. THE TRIBUNAL ORDERS THAT the Washington Group, as applicable, shall
promptly commence their efforte {o divest; and shall complete divestiture of the Ship
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Berthing Assets and Seaspan Barging Assats within 12 months from the date of this
Order in accordance with the procadure for divestiture sat out in this Order.

7. THE TRIBUNAL ORDERS THAT Washington may, at his discretion:

(a) vary, with the view to promptly effecting a sale, the assets and Interests
listed in Schedules “A’, "B", and “C", to provide a greater quantity o
quality of asset, by including a group of assats which are of lesser age,
befter condition or of greater relative horgepower, as the case may be, or
by including any of the assets listed in Schedules “D" and “E", or by
including other assats; or

d in lzeu of a divestiture of the Ship Berthing Assets, divest Cates; or

(c) in lieu of a divestiture of the Saaspan Chip Barge Assats, divast the Narsk
Chip Barge Asgets; or

I'4

(d) Inlieu of a divestiture of the Seaspan Covered Barge Assats, divest the
Norsk Covared Barge Assels,

<8, THE TRIBUNAL ORDERS THAT, if the divestiture of the Seaspan Covered

Barge Assats pursuant to paragraph 6 Is not complatad within the time specified
therefor, the Washington Group, as applicable, shall proceed to divest the Norsk
Coverad Barge Assets in accordance with the procedure for the Trustas Sale set out In
this Order.

8, THE TRIBUNAL ORDERS THAT, If the divestiture of the Seaspan Chip Barge
Assels pursuant to paragraph B Is not completed within the time specified therefor, the
Washington Group, as applicable, shall proceed 1o divest the Norsk Chip Barge Assets
in accordance with the procedure for the Trustaa Sale set out In this Order.

Rlvestiture of Cates

10. THE TRIBUNAL ORDERS THAT if the divestiture of the Ship Berthing Assets
pursuant to paragraph 8 ig not completed within the time specified therefor, Washington
shall proceed to divest Cates in accordance with the procedure for the Trustee Sale set
out in this Order.

Divestiture Procedure
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11.  THE TRIBUNAL ORDERS THAT divestiture of the Ship Berthing Assets and
Seaspan Barging Assets or, in the case of & Trustee Sale pursuant to this Order,

12, referred to as the “divested assefs”) shali be completed on the following terms:

(a)

o

(c)

by sale, assignment of lease or sublease, assignment of contract, or other

disposition netessary to ensure that, by completion of the divestiture, the
Washington Group hava, diractly or indirectly, no remaining rght, title or
interest in the divested assets inconsistent with the intent of this Order;

by way of disposition of the divested assets for use as & going concem,
respactivaly,

to.an arm'’s length purchaser or purchasers who will meet the following
objective criteria:

)

)

(i)

()

In the case of tha Ship Berthing Assets (or Cates, in the event of 8
Trustea Sale) will effect the purchase with the expressed intantion
of carrying on the business of ship barthing in Burrard Inlet to
compete affectively with Cates or Seaspan, as the case may be;

in the case of the Seaspan Barging Assets (or the Norsk Barging
Assets, in the event ofa Trustoe Sale) will effect the purchase with
the exprossad Intention of using the assets to compete effactively
as a provider of barging sarvices on B.C. domestic routes;

in any case, will have the manageriat, operational and financial
capability to operate and compete effectively in the markets in
quastion;

is not, directly or Indirectly, or is not proposed to be, a purchaser of
services historically provided In connection with or by the divested
assets unless that purchaser intends to use those assets to make
the relevant barging or ship berthing services generally available to
third parties; and

will purchase the divested assets as a package, in the case of a
divestiture by the Washington Group, conslsting of not less than
any ona of: the Seaspan Chip Barge Assets, the Seaspan
Coverad Barge Assets, or the Ship Berthing Assets; and, in the
case of a Trustea Sale, consisting of not lass than any one of:
Cates, the Norzk Chip Barge Assets, or the Norsk Covered Barge
Assets, For greater cartainty, a purchaser may hid upon, to the
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extent they are available pursuant to a divestiture under thie Order,
any combination of the Seaspan Chip Barge Assels, the Seaspan
Coverad Barge Assets, the Ship Berthing Assets, Cates, the Norsk
Chip Barge Assats, or the Norek Covered Barge Assets;

-

(d) byway of a commerclally reasonable public tender, bidding or other
procadure institutad in 8 manner to allow a fair opportunity to any bona
fida prospective purchasers who receive notice of the progpective
divastiture to make an offer to acquire the divested assets;

(e) otherwise on usual commercial terms for transactions of the size and
nature of those contempiated in this Order.

12. THE TRIBUNAL ORDERS THAT any person making & bona fide inquiry of the:
ralevant ssller or its agent regarding the possible purchase by that person or its
principal of the divested assets offared for sale shall be notifled that the sale is belng
made pureuant to this Order and provided with a copy of this Order. Any bona fide
prospactive purchaser shail be fumished, subject to the axacution of a customary
cotfidentiality agreement, with all partinent information regarding the assets or interests
taing divested; such information to be provided to the Director on request. Any bona
fide prospective purchaser shall, subject to an appropriate confidentiality agreament, be

. permitied to make such ingpection of the assets and of all financial, operational or other
documents and informatlon as may be ralsvant to tha divestiture, except for al
documents which have been or shali be made the subject of an order of confidentiality
of this Tribunal.

13. THE TRIBUNAL ORDERS THAT the Waghington Group, as applicable, shall use
thelr reasonabla best efforts to accomplish the divestiture within the time period

specified,

14, THE TRIBUNAL ORDERS THAT the Washington Group, as applicable, shall
advise the Director every 30 days In writing of the progress of their efforta to accomplish
the divestiture, including a description of contacts or negotiations and the identity of all
pariies contacted and prospective purchasers who have come forward, all with
reasonabie detail.

T al

15. THE TRIBUNAL ORDERS THAT, if the divestiture of the Ship Berthing Assets or
the Seaspan Chip Barge Asseis or the Seaspan Covered Barge Assats is not
compieted within 12 months from the date of this Order. the Tribunal, on the application
of the Director, after affording the Washington Group a reasonable opportunity to be
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heard with respect to the identity of the Trustea which opportunity in no way restricts
rights othorwise given under this Order, shalt appoint a Trustes to ba nominated by the
Director for the sale of Cates In the event that the Ship Barthing Assets are not
divasted, for the sale of the Norsk Covered Barge Assets in the event that the Seaspan
Covered Barge Assets are not divested, and for the sale of the Norsk Chip Barge
Assels in the event that the Seaspan Chip Barge Assets are not divested, (the
“Asgets”), as the case may he, on the following terms:

9

(a) the relevant Assets and/or Cates shall ba divested by the Trustee within 6
menths of the Trustee's appointment at the most favourable price and on
the maost favourable terms and conditions available;

(b} the Trustee Sale shall be accomplished in accordance with paragraph 11
heciin;

() the Trustee Sala shall be considered to have been completed when the
purchaser has signed a binding agreement that has not been the subject
of objection permitted by this Order;

(d) afierthe appointment of the Trusiee becomes effectiva, only the Trustes
shafl have the right to effect the divestitiire required by this Order;

(e) the Trustea shall have the full power and authority to effect the Trustee
Sale and shall use all ressonable afforts to accomplish it;

()  the Washington Group, as applicable, shall use their reasonable best
offorts to assist the Trustes in accomplishing the Trustee Sale. In
oonnection therewith, the Trustee ghall have full and complete access as
is reasonable in the circumstances, subject to an appropriate
confidentiality agreement, to the personnel, books, racords and facilities of
Cates, or Norsk, as applicable, who shall take no action to intarfare with or
impede the Trustee's accomplishment of the Trustee Sale;

(g) after appointment, the Trustee shall, every 30 days, file reports with the
Director and the Washington Group, setting forth the Trustee's efforte to
accompliah the Trustes Sale;

(h) all expenses reasonably and propery incurred by the Trustee in the
course of the Trustee Sale shali be paid by Washington or his nominee
and the proceads of the Trustee Sale pald to the Washington Group, as
applicabla; and
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{i) the Trustee ghall have such other powers as the Tribunal shall deem
appropriate.

16. THE TRIBUNAL ORDERS THAT the Washington Group shall not abject to &
divastiture by the Trustae on any grounds other than the Trustee’s malfeasance, gross
misconduct or breach of this Order and any such objection shall be made in
accordance with the provisions of paragraph 23.

17. THE TRIBUNAL ORDERS THAT If the Trustee has not accomplished the
required divestiture within 80 days of its appointment, the Trustes shall thereupon
promptly file with the Tribunal on a confidential basis & report setting forth: (1) the
Trustese's efforts to accomplish the required divestiture, (2) the reasons, in the Trustee’s
judgment, why the required divestiture or digpasition has not been acocomplished, and
{3) the Trustee'sirecommendations. The Trustes ahall at the same time fumish such
report to the Director and the Washington Group, who shalt each have the right to be
heard by and to make additional recommendations to the Tribunal consistent with the
purpose of the divestiture. The Tribunal may thereafter make such orders as it shall
deem appropriate in order to carry out the divestiturs, which may, if necessary, include
oxtanding the term of the Trustee's appointment.

"18. THE TRIBUNAL ORDERS THAT following a divestiture or Trustee Sale, none of
the Washington Group nor any of its agente or reprosentatives will make further direct
or indlrect use of the assets or interests divastad or acquire same for a peried of 10
years, but nothing In this paragraph shall preciude;

{a) the exchange or ealo of services or like arrangements of a customary
nature acceptable to the new owner; or

(b)  arepurchase by the Washington Group for use outside the relevant
matkets:

(i) if the business associated with the divested assets or a divested
Catas has failed or Is likely to fail within the meaning of those terms
In the Act; or

(i)  where the new owner has made an independant decision for bona
fida business reasons to remove, and removes, the Ship Berthing
Asaets or the assets of a divasted Cates from the Port of
Vancouver to operate them elsewhere,
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axcept that any such purchase by the Washington Group shall be subject
to the provisions of the Act.

18. THE TRIBUNAL ORDERS THAT, to the extant required by a purchaser of the
Ship Berthing Assaets, Seaspan and/or Catea shall provide reasonable assistanca, not
to excead a paricd of 6 menths, to such purchaser with respect to crew training
necessary to provide competent crews to man tha vessels to be used in ship berthing,
Such assistance shall be subjact to the purchasar agreeing to walve any claims against
Washington, Seaspan and Cates arising out of such assistance and to pay the
reasonable costs Incurred in providing such assistance.

Notification

20. THE TRIBUNAL ORDERS THAT the Washington Group or the Trustee,
whichever is then reeponsible for effecting the divastiture required herein, shali notify
the Director and, In the case of a Truetee Sale, the Washington Group, and any parson
who has & contract for the purchase of services related to the Seaspan Barging Assets
or the Norsk Barging Assets and identified In the Schedules “B", “D* or “E” to this Order,
of the identity of the purchaser in any propoted divestiture required by this Order. The
notice to the Diractor and, in the case of a Trustee Sale, the Washington Group, shall
set forth the details of the proposed transaction and list the name, address, and

telephone number of each person not previously identified who offerad or expressad an

interast or desire to acquire any of the asséts to be divestad together with complete
detalls of the offer or expression of interest.

21, THE TRIBUNAL ORDERS THAT within seven days after receipt of the notice
referred to in paragraph 20, the Director and, in the case of a Trusise Sale, the
Washington Group, may request additional information conceming the proposed
divesfiture, the propased purchaser and any other potential purchaser, The
Washington Group or the Trustee shall fumish the additional information within seven
days of the receipt of the request unlass the Director agrees in writing to extend the
fime.

22. THE TRIBUNAL ORDERS THAT within 16 days after recelpt of the notice in
paragraph 20 or, in the case of the Director if additional information is requestad by the
Director within the time specified in paragraph 21, within 15 days after raceipt of the
additional information, the Director or any person notified pursuant to paragraph 20
shall notify the Washington Group and the Trustee, if there is one, in writing of any
objections they have to the proposed divestiture on the ground that it does not conform
to the terms of this Order and give reasonably detailed reasans therefor.
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23. THE TRIBUNAL ORDERS THAT If the Diractor or any pergon notified pursuant
to paragraph 20 fails to object within the period specified In accordance with paragraph
22, or If the Diractor notifies the Washington Group and the Trustes, if there i one, in
writing that there is no chjection, then the divestiture may be completed, subject only to
the limited right of the Washington Group to object to the sale on the grounds set out in
paragraph 16. Upon such objection by the Washington Group, the proposed divestiture
shall not be completed unlass approved by the Tribunal.

24, THE TRIBUNAL ORDERS THAT if the Director or any person notified pursuant
to paragraph 20 objects pursuant to paragraph 22, they may apply to the Tribunal for an
Order that the proposed divestiture not be complated.

Einanging

23. THE TRIBUNAL ORDERS THAT none of the Washington Group shall provide
financing for all or any part of any divestiure under this Order which would permit any
of the Washington Group to influence or conirol the operation of the Assefs after the
divestiture (such s through a right of repossaession) without the prior written consent of
the Diractor.

Compliance Inspection

26. THE TRIBUNAL ORDERS THAT the Washington Group shall, for the purpose of
determining or securing compliance with this Order, and subject to any legally
recognized prvilege, from time to time parmit ropresentsatives of the Director, including
counsel, consultants and other persons retalned by the Director (which representatives
shall be subject to an appropriate confidentlality amangement whether by statute or
contract, as applicabla), upon the written request of the Director and on seven days
notice to the Washington Group, as applicable:

(a) to have access during office hours to inspect all books, ledgers, accounts,
correspondence, memoranda, and other records and documents in the
possession or under the control of the Washington Group, as applicable,
which may have counsel present, relating to any matters contained in the
Order; and

{(b) subject to the reasonable convenience of the Washington Group, as
applicable, and without restraint or interference from them to intarview
their officers, employeas, and agents, who may have their respective
counsel and counsel for the Washington Group, as applicable, presant
regarding any such matters.
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27. THE TRIBUNAL ORDERS THAT upon the written request of the Director, the
Washington Group, 83 applicabls, shali submit written reports, under oath if raquestad
with respect to any of the matters contained in this Order.

Senoral
28. THE TRIBUNAL ORDERS THAT no information or documments obtalned by the

* means provided in paragraphs 26 and 27 herein shall be divuiged by any

representative of the Director to any person excapt in the course of {egal proceadings to
which the Diractor and any of the Respondents are a party, and only to the extent such
information needs to be divulged for the purpose of securing compliance with this
Order, or as otherwise required by law.

29. THE TRIBUNAL ORDERS THAT jurisdiction is retained by the Tribunal for the
purpose of any application by the Diractor, the Washington Group or the Trustae to
rescind or vary any of the provisions of this Order in the event of a change in
circumstances or otherwige,

30. THE TRIBUNAL ORDERS THAT the Iriterlm Consent Order dated April 19,
1096, as amended is hereby rescinded as of the date of the making of this Order,

__Hstﬁ.m

31. THE TRIBUNAL ORDERS THAT wheh notice is required to be given pursuant to
any of the tarms of this Order, it shall be considered given if dispatched by registered
letter and If so dispatched will be desmad to have bean given 3 daye thereaftar.

Interoretation

32. THE TRIBUNAL ORDERS THAT, in the event of a dispute as {0 the
interpretation of thie Order, the Director, the Trustee, or Washington or his nominea
shall be at libérty to apply to the Tribunal for a further order intarprating any of the
provisions of this Order. Nothing In this paragraph is intended to raatrict the power of
the Tribunal to rescind or vary this Order pursuant to paragraph 29 hereof or saction
106 of the Act or take other action authorized by the Act or the Competitton Tribung!
Act,

DATED at , thie day of 1997,

SIGNED on behalf of tha Tribunal by the prasiding judicial member.
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Schedule A
Ship Berthing Assets

The Ship Berthing Assets means:

(a) two tractor tugs cartified as being of approximately 2400 or greater BHP;
(b) three conventional tugs, one of which is 1600 BHP; and
(c) one line boat

which Washington may select from the following ship berthing tugs which wilf be, at the
time of sala, of the standard of the ship berthing fugs used in Burrard Inlet and as

recognized and accepted by the marine industry as ship barthing vessels,

v
v

Name of Tug Official Horsepower Configuration
Number**
Charles H. Cates | 807889 2400 BHP  Tractor/Z-Paller
Charles H, Cates i 803541 2400 BHP  Tractor/Z-Pellar
Charies H. Cates ill 814182 2400 BHP  Tractor/Z-Peller
Charlas H. Cates (V 389221 800 BHFP  Twin Screw/Kort Nozzis
“Charles-H. Cates V 391886 41800 BHP  Twin Screw/Kort Nozzle
Charas H. Cates V1 306353 1800 BHP  Twin Screw/Kort Nozzle
Charles H, Cates Vil 383382 1800 BHP  Twin Screw/Kart Nozzle
Charles H. Cates VI 395548 1800 BHP  Twin Screw/Kort Nozzle
Chares H. Cates X 811176 14580 BHP  Tractor/Z-Pallar
Chades M. Cates XVI 189280 TOO0BHP  Open Whesl
Charles H. Cates XVIII 348375 1000 BHP  Twin Screw/Kort Nozzle
Charles . Cates XX 330470 TOOBHP  Twin Scraw/Kort Nozzle
Seaspan Falcon 816802 3000 BHP  Tracton/Z-Peller
Seaspan Hawk 816601 3000 BHFP  Tractor/Z-Peller
Seaspan Corsalr 370217 1800 BHP  Twin Screw/Kort Nozzie
Soaepan Scout 1800 BHP  Twin Screw/Kort Nozzle
Seaspan Guardian 389175 1550 BHP  Twin Screw/Kort Nozzle
Seaspan Defender 368711 1550 BHP  Twin Screw/Kort Nozzle
Seaspan Trojan 322313 1200BHP  &ingle Screw/Open
Wheel
Seaspan Prince 322492 1000 BHP  Single Screw/Kort Nozzle
Seaspan Charger 331309 1000 BHF  Twin Scraw/Kort Nozzle
Seaspan Stormer 323204 750 BHP Twin Screw/Kort Nozzle
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* Official Numbers not provided will ba pravided in a complate Scheduds

and at the request of the Purchaser the ship berthing tugs listed below may also form
part of the aforementionad list:

Seaspan Mariner” 311797 1700 BHP Twin Scraw/Kort Nozxle
Seaspan Venture® 330844 1450 BHF  Single Screw/Kort Nozzle
Seagpan Tempest* 314838 700 BHP  Single Screw/Open Whaeel

* Gurrently inactive
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The Seaspan Chip Barge Assats means:

(a) six Seaspan chip barges, describad in the table below,;
{b) an option:

® to purchase, for a period of up to one year from and including the date of

purchase of the six barges referred to In (a) above, on normal and reasonable
commercial terms, up to four additional Seaspan chip barges of substantially
equivalent age, capacity and condifion and in similar service ag the six
barges referred to in (a) above;

(i) with, if the purchaser chooses to subcontract the barges to remain in

Seaspan’s service, the associated barge hire revenua, subject to the abllity of
the purchaser to remove such barge or barges from Sgeaspan's service on
raasonable commercial notice; and

@ih &t a purchase price (o be dotermined batween Seagpsan and the purchaser,

the barge asset value component of which shall be agreed upon by the
parties or be fixed by a competent marine surveyor, ship broker or other
similarly qualified person mutually appointed by Seaspan and the purchaser
or should they fall to agrae on the person to be appointad, such barge asset
value component of the eald purchase price shalt be determined by
arbitration pursuant to the rules of the Vancouver Maritime Arbitrators
Aseociation.

(c) the business described in { intentionatly deleted ] of the contract made batween
Seaspan International Ltd. and { intentionally deleted ], dated [ intentionally deleted];

and

(d) a tug, more properly described as the “Seaspan Sentry” (official number 320254).

Name of Barge Official Numbor  Typg

Seaspan 383 ' 320207 chip barge
Soaspan 392 322469 chip barge
Seaspan 394 323240 chip harge
Seaspan 3985 323201 chip barge
Seaspan 400 325653 chip barge

Seaspan 408 326404 ¢hip barge

i#46/50
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Schedule B




SENT BY: 1-14-57 ;10:34AM ;COMPETITION TRIBUNAL- ;#47/50
Q1-13-97 1a:28 FEDERAL COURT OF CANADA +» 16139521123 .NO.B4B  PpSp

NRESTRICTE.

Schedule C

The Seaspan Coverad Barge Assets means elther the Seaspan 618 and Seaspan 610
or the Seaspan 6810 and Seaspan 818 {all of which are described in the table below) as

. selected by Washington.
Name of Barge Official Number  Type
Seaspan 618 314844 covered barge
Seaspan 610 . 314859 coverad barge
Saaspan 610 323846 covarad barge

Seaspan 616 322476 covered barge
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Schadule D

The Norsk Chip Barge Assets means:

(a) twelve chip barges described in the table below, and
(b) the Chip Barge Transportation Contract botwaen Norsk and [ intentionally deleted ],

dated [ Intentionally delefed ] and amended | intentionally deleted ].

Name of Barge Official Number™ Type
Norsk Pacifio 11 392223 chip barge
Norsk Pagific 12 392743 chip barge
Norsk Pacific 13 302090 chip barge
Norek Pacific 14 chip barge
Norsk Pacific 15 302783 chip barge
Norsk Pacific 16 chip barge
Norsk Pacific 17 800201 chip barge
MNorak Pacific 18 chip barge
Norsk Paclfic 10 chip barge
“Norgk Pacific 20 801004 chip barge
Norsk Pacific 21 801052 chip barge
Norsk Pacific 22 chip barge

NO.B48

= COfficial Numbers not provided below wili ba providad in a completa Schadule as 500 85 possibla

J#48/50
Pas1
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The Norsk Covered Barge Assets means:

(@) the nine covered barges described in the table balow;

(b) the Covered Barge Towing Services Agreement (Domestic) between [ intentionally
deleted ) and Norsk dated [intentionally deleted }; and

() two tugs, more properly described as the “Texada Crown” (Official Number 323577)
and the “Comox Crown” (Official Number 348790).

Name of Barge . Officiat Number** Type
Norsk Pacific 10 810141 covered barge
Norek Pacific 61 328060 covered barge
Norak Pacific 62 810501 covered barge
Norsk Pacific 63 810602 coverad barge
Nomek Pacific 64 815115 covared barge
Norsk Pacific 65 188354 covered barge
Nomsk Pacific 66 188270 covered barge
“ Norsk Pacific 67* : covered barge
BMC 28 covared barge

* Not In uge in [ Intentianally dalated | sarvica; ocorsionally chartered
" Official Numbars not provided baiow will ba provided in a complats schedule a3 3000 as pogsible
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