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dated Novembar 18, 1994, . g
|
BETWEEN L e
£ iFhe 17 1997M ‘:.
TRELUS ADVERTISING SERVICES INC| © £
ﬂud REGISTRAR - REGISTRAIRE ‘
TELUS ADVERTISING SERVICES (EDMONTCN) IRHIAWA, ONT. a2
Applicants
and

THE COMPETITION TRYBUNAL
CT - 94/02

IN THE MATTER OF gn appHeation by the Director of Investigation and
Rescarch under sections 79 and 103 of the Competition Act, R.5.C. 1970, ¢,C-23,
as amendad; »

AND IN THE MATTER OF a Consant Ordor grantsd by the Competition RCT / GTC
Tribunal dated November 18, 1994;

FAXLINE # @503

AND IN THE MATTER OF an application by TELUS Asdvertising Services Ing;
(formerly AGT Directory Limited) and TELUS Advertising Services (Bdmonton)
Inc, (formerly ED THIL. Directory Inc., successor to Hdmontom Telephones

Corporation), under section 106(a) of the Competition Act, R, FRIBONAL
as amended, to vary the Consent Order granted by the C ONCURRENCH

THE DIRECTOR OF INVESTIGATION AND RESEARCH,
ANGLO CANADIAN TELEPHONE COMYANY,
DIRECTWEST PUBLISHERS LTD.,

'THE MANITOBA TELEPHONE 8YSTEM,

MT&T HOLDINGS INCORPORATED,
TELE-DIRECT (PUBLICATIONS) INC., AND
TELE-DIRECT (SERVICES) INC,

Respondents

RESPONSE

This is a Responss by the Respondents other then the Director of Investigation
and Research (the "Director®) {such parties, collectively, are referred to herein
as the "Respondents") to the Application dated Jamuary 13, 1997 by Telus
Advertising Services Inc. and Telus Advertising Services (Edmonton) Inc, under
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section 106(n) of the Competition Act (the "Act") to vary the Consent Order
grantad by the Competition Tribunal dated November 18, 1994 (the "Oxder").

The Respondants support the Application,

The Respondents agree with the material facts set out in paragraph 4 of the
Application,

The Respondents say that the following facts are also material to the questions of
whather:

() the clroumstances that Jed to the meking of the Order have
changed; and

(i)  under the circumstances that now exist, the Order would not huve
bean made.

The Director began to investigate the activities of the CANYPS membsrs some
time before 1992, Throughout the years of the Director's investigation, BD TEL
and AGT Directory were indapendent entities and were represented as such.

AGT Dimctory and ED TEL had been independant members of CANYPS from
its inception,

Representatives of the Director met with reprosentatives of the CANYPS

mepibers on a number of occasions to discuss his concerns with the jolot activities
of the CANYPS moembers. At sach mesting, BD TEL and AGT Directory were

- geparately represented.
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8. Negotintions batween the Director and the CANYPS members progressed untll
February 16, 1993, when counsel for the Director set out in a letter the basls
upon which the Director was prepased to enter into a consent order. The points
sot out in the lostier are snbatantially ideatical to the prohibitions contained in the
Consent Onder. The Reapondents, including both BD TEL and AGT Direstory,
sgresd to pursue a conssnt order that would contain thass points.

9. The Director, through couinasl, prepared s dmft of the documents required 1o file
a consent order spplication. This material was teansmitted to the CANYPS
metnbers, (through counsel) on May 7, 1993, Again, there is Little difference in
substance between this draft and the Consant Order,

10. By late June of 1993, the documents were presented to the CANYPS members
for approval in substance at the 1993 CANYPS Conference in Waskesieu,
Saskatchewan, Both AGT Directory and BD THL were separatsly represented
at the confersnos, and each scparately approved the documents,

11, OnJuly 1, 1993, the CANYPS moembers fundamentally changad the operation of
the CANYPS Association, as well ng their commissionabllity practices, to comply
with important provisions in the soon-to-be finglized draft consent order, AGT
Directory and BD TR adopted different commissionability regimes,

12, By July 7, 1993, the Director end the CANYPS members (Individually and
collectively) agroed to fils the Application for a Consent Onder on July 15, 1993,
with the Consent Order hearing to be held on September 7, 1993,

13, On July 9, 1993, a senior officer at the Competition Bureau informed the
| CANYPS members through their counsel that there would be a slight delay in
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filing the Application. The new Director had decided to postpons the filing to
familiarize himself with the case and to respond to complalnts raised.

4. On My 18, 1993, the Director, through counsel, informed the CANYPS
members, also through counsel, that he had decided not to pursue the CANYPS
consent order at that time,

15.  Counsel for the CANYPS members met with the Director on Septembar 14, 1993
to discuss, among other things, the future of the CANYPS consent oxder. The
Director indicated that he would shortly provide the CANYPS members with o
timetablo as to when he would make a declsion on whather to proceed.

16.  The Deputy Director (Civil Matters) notified the CANYPS members through
counsel that the Director's decision on whether to proceed with the CANYPS
consent order would be mads by November 15, 1993,

17. - Coungel for the CANYPS membors met with the Director, Competition Bureau
ataff, and councel on Decamber 13, 1993, At that time, the Director had still not
come to a dacision as to whether to proceed on the CANYPS consent order,

18,  On March 31, 1994, oounssl for the CANYPS members recelved a letter from
the Director which indicated that, among other things, he was prepared to go
forward towards finalizing the documents necessary to file ¢ CANYPS draft

19,  The Director, through counssl, sent revised docuwments to the counsel for the
CANYPS members on Yune 13, 1994, ‘These documents were distributed to the
CANYPS members on June 14, 1994, The changes to the previous version of the
Draft Consent Order were not major, However, a significunt substantive change
involved changing the transition period in section 3(g), from a two year period
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beginning at the time that the consent order was granted to a fixed perlod ending
July I, 1995, A similar change was made to the monitoring provisions in
paragraphs 4 and 5. These changes seflected the fact that the principal terms of
the Consent Order had been Implemented on July 1, 1993,

20. . By June 24, 1994, counsel for the CANYPS members had met with commercs
officers, prepared a slightly revised version of the documents to be filed with the
Competition Tribunal, and presentsd them to the CANYPS members at the 1994
CANYDPS Confarence in Prince Edwanrd Island, At the conference, the CANYPS
members, including AGT Directory and ED TEL, agread in principle to the
revised documents,

21, Throughout Yuly, 1994, meetings wm held betweosn Competitlon Bureau staff and
counsel and counsel for CANYPS, resulting in further minor revisions to the
documentation. These revisions were communicated to the CANYPS members
on July 27. Again, the revistons did not significantly alter the substance of the
Draft Comsent Order,

22,  On Aungust 26, 1994, the Daputy Divector (Civil Matters) wrots counsel to the
CANYPS members enclosing a final version of the Draft Consent Order an
approved for filing by the Director. Subsequently, this version was slightly
eltored to ensure that all of the names of the parties were complete and acourate,

23.  The Application for a Consent Order was actuslly flled with the Competition
Tribunal on September 20, 1994, All of the CANYPS members, including AGT
Directory and BD TEL separately, consented to this filing.

24.  On October 28, 1995, Edmonton city council approved a preliminary prospectus
for an initial public offering of the shares of the parent company of ED TEL.,
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25.  On November 18, 1995, the same day that the Consent Order was made by the
Tribunal, Bdmonton clty council accepted the Telus offer to purchase the parent
company of BD TEL. This transaction was subject to 2 mumber of conditions of

~ closing, including obtaining the necessary regulatory approvals,

26.  On Pebruary 28, 1995, the Director lssued a press release which describad the
results of his investigation into the competitive offacts of the merger between
Telus Corporation (the parent company of AGT Directory) and the parent
compuny of BD TEL. According 1o the press release, the Director concluded that
he would not challengo the merger.

27. . 'The transaction described in paragraph 25 closed on March 10, 1095,

28,  Mr. Bodan Romaniuk is now the president of both Telus Advertising Services Inc
and' ‘Telus Advertising Services (Edmonton) Inc. and is the CANYPS
teprosontative on the CANYPS Execative Committes for both companies.

20,  Itis the Respondents’ position that these facts domonstrate that ED TEL and AGT

| Directory were separate, independent, active participants in CANYPS throughout
the long gestation period of the Consent Order, Bach independently changed its
business practices on July 1, 1993 to comply with the terms of the thean draf
consent order. ‘The roerger of AGT and ED TEL represented a significant,
material change to the circumgtances that existed throughout the time that the
Draft Consent Onder was entered into, ag well as to the circumstances that existed
when the Conseot Ordor was made.

30.  Paragraph 2 of the Consent Order does not apply to & merger of two or more of
the parties,
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31, Ths Consent Order was premised on the joint activities of the members of
CANYPS in respect of the sale of Natlonal Advertising imo Telephone
Directoriés, Joint activity presupposss & group of indspendent actors. For the
same reasons that the competition laws in Canada and the United States do not
recognize intra-corporate conspiracles, no torms of a Consent Order founded on

~ joint abuse of dominance should prevent the efficient operation of companies
which have the same ownership, This applies with greater force where the
common ownership resulted from a merger which was reviewed by the Director
and was not chatlenged,

DATED at Toronto, Ontarlo this 17th day of February, 1997,

BLAKE CASSHLS & GRAYDON
Barristers and Solicltors

Box 25, Commerce Court Wut
Toronto, Ontarlo

MSL 1A9
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AND TO:

AND TO:

The Registrar of the Competition Tribunal

Director of Investipation and Rossarch
Consumer and Corporate Affeirs
Department of Justice

Legal Services Branch

Place du Portage, Phass 1

30 Vicworia Styoet

Hull, Quebms

KIA 0CY

William J. Millsr
Couneal for the Respondent
Ths Director of Investigation and Rescarch

Ma. Jo'Anno Strokaf
Beanett Jones Verchore
Barristers and Sollcitors
4500,855 - 2nd Strect 5.W,

- Calgary, Alberta
T2P 4K7

Counsel for ths Applicant
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