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AFFIDAVIT OF PROFESSOR FRANK MATHEWSON

I, Professor Frank Mathewson, in the City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY:
1 I hold an appointment as a Professor of Economics in the Department of Economics
and as Research Associate in the Institute for Policy Analysis, both at the University of
Toronto. My research and my university teaching is in applied microeconomics in general
and the field of Industrial Organization in particular. For several years now, I have taught
undergraduate and graduate courses in Industrial Organization in the Department of

Economics at the University of Toronto.

2 As a professional economist, I have been asked by Nielsen Marketing Research

(Nielsen) and counsel to Nielsen to address the following issues:

2.1 the competitive nature of the market for market tracking services for

retailers and manufacturers in Canada;

2.2 the competitive impact of the contracts between Nielsen and the
suppliers of scanner data to Nielsen, including the competitive impact of the
restrictions that prevent a supplier from making scanner data available to

others.
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3 My ability to comment on these issues is based on my experience and knowledge in
the field of industrial organization and competition policy. I have also been provided with

and have relied on information provided to me by Nielsen and its counsel.

4 Attached hereto as Exhibit "A" to this affidavit is a true copy of the report prepared

for Nielsen pursuant to its request.

5 My academic training and my research record are set out in my curriculum vitae
which appears in Appendix A to my report. A brief summary of my experience as an

expert witness appears with my curriculum vitae in Appendix A.

Sworn before me at the ) ﬂ A/\
City of Toronto in the ) *

)

)

Province of Ontario
this 20th day of September 1994.

Professor Frank Mathewson

ks Antonistta Gluseppna Nt . ias
& Commingioner, ec., Prov:
m * & student-at-ia v
Gupten Apst 18, 1007.
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1 Summary of Conclusions

1.1  There are alternative sources of market tracking data available in Canada.

1.2 Major retail grocery chains in Canada and many of the manufacturers who use market
tracking services are large and capable of negotiating favourable terms in their contracts with

suppliers of inputs such as Nielsen.

1.3  Since 1986, the contract negotiation process between the major retail grocery chains
and Nielsen has been independent and sequential. This means that a firm such as IRI
established in the US and other world markets could have chosen to bid on these contracts on

¥
r

any basis it saw fit, in accordance with each retailer’s request. .
1.4 I could find no evidence that Nielsen used financial inducements in an anticompetitive
manner to induce the major retail grocery store chains to use Nielsen as their exclusive agent

for scanning data.

1.5 I could find no evidence that the length of the contract with each of the major retail
grocery chains reflects other than conventional commercial principles when parties negotiate

a contract.

1.6 The evidence is that during the period 1986 to the present the real price of the
Nielsen market tracking service was constant or declined marginally and the quality of the

product increased as the scanning based data became more reliable and usable.



2 Analysis

2.1  The Products

2.1.1 The market for market tracking services in Canada and elsewhere is governed by
contracts between suppliers and demanders of these services. It is these contracts that are the
focus of the competition issuesv in this case. The products in this market include both data on
consumer purchases and analyses of these data. Data are collected from retailers and
consumers by intermediaries such as Nielsen. The data are processed, repackaged,
frequently analyzed, and then sold back to retailers and manufacturers in the form of reports
and applications. Conditions of sale are set out in the retailer and manufacturing contracts.
Market tracking services are used by these retailers and manufacturers to formulate,

implement, and monitor their marketing strategies.

2.1.2 For example, quantity and price data permit the user of the data to track the impact
on demand of experimental price variation initiated through such devices as local promotions
in place for specific time intervals. Put simply, data on consumer purchases under various
conditions are collected from retail sources and then processed and sold to demanders,
frequently with additional software products and applications, and consulting services (in
total, decision support services). The retailers can be food and drug retailers as well as mass
merchandisers. The latter are growing in importance in the retail sector in North America.
The manufacturers are all of those distributing their products to the market through the

relevant set of retail outlets.



2.1.3 The sources for the data include:
@) data taken from the point of sale (retail outlet) and provided by the
retailer using scanning technology;
(ii)  data taken from store audits conducted by the intermediary;
(ili) data taken from withdrawals from the retailer’s warehouse;
(iv) data taken from factory shipments;
(v)  data taken from consumer panels, set-up and maintained by the various
intermediaries using diary data;
(vi) data collected from consumer panels where consumers, set-up and
maintained by the various intermediaries, using a portable scanner, scan their .
own purchases at home.

There are two features of these data worthy of note. -

2.1.4 The first is that users of these data need data compiled and aggregated along several
lines. Sometimes highly disaggregated data are required, for example, the impact of
selective price reductions or in-store advertising and display initiatives on specific products
or product categories in specific locations. Sometimes the data needs are more aggregated
such as the movement of product at specific prices within a given region or province or
country-wide. Sometimes the data are aggregated by brand names or product categories for
specific retail chains (‘key account’ data). This permits a manufacturer to track product flow
through a particular retail chain. The point is that data sources and needs are diverse. This

permits business opportunities at various levels (geographically or trade level specific) in this
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industry both to collect data and to provide the decision support services that are demanded

appropriate to the data at hand.

2.1.5 The second feature relates to the nature of the data collection itself. In general, the
more complete the sample size, the more reliable are the data: incomplete samples can lead
to sampling error.! The trade-offs are in terms of the cost of increasing the sample size
against minimizing sampling error. This general principle is applicable to any geographical
sample. For example, this principle has relevance to national data. Reliable national or
aggregate data require a representative sample from the regions of the country. Otherwise

¥

by definition, the data cannot be national. Further discussion on this point appears below. .

2.1.6 As I note above, these data do not speak for themselves but require additional
decision support services which use the data as an input, utilizing and transforming the data
to produce reports and evaluations relevant to marketing and price strategy for the end user.
The identity of the firm producing the software products and applications and consulting
services may be the same as the intermediary collecting and repackaging the data or it may
be a different firm. Nothing prevents any end user from purchasing the data from one
source and then using another consultant as a marketing advisor to the firm. In general, any
contract governing the purchase of any subset of data from the retailers may be the same or a

different contract from that contract governing the additional services provided to the retailer

! This does ot mean that regional samples are inferior to national samples. What it does
mean is that within any geographical market, a larger sample will reduce sampling error.
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by the data intermediary. Nielsen is one intermediary in Canada that provides both services:
it collects particular marketing data and sells decision support services to both the retail and
manufacturing sectors. Other intermediaries provide data from alternative sources and
compete with Nielsen in providing decision support services. Even with Nielsen’s current
contracts with retailers, a firm such as Information Resources Inc. (IRI) could and does
provide modelling and other analytic services to clients in both the retail and manufacturing

sector.

2.2 The Players in the Market

(a) retailers
2.2.1 The retail sector in Canada is characterized by a high degree of regional and even
provincial specialization. Within each of these regions, particular regional chains have a
strong market presence. In 1985, when it was considering the acquisition of scanning data,

Nielsen identified each of the important regional grocery distributors as follows:

For scanning data, Nielsen currently has contracts with major retail grocery chains such as



2.2.2 This list reveals that the retail chains are large and have regional concentration.
Provision of a national tracking service based on scanning data certainly is facilitated by
having ready access to data collected from each of these large chains. An intermediary
wishing to produce a national market tracking service would need data for each of the
regions of Canada. These could be either collected by the intermediary or purchased from

another intermediary.

2.2.3 . The regional concentration of these retail chains also reveals that these players are
unlikely to be contract takers on an individual basis. Terms of trade and other contractual
conditions will actively reflect the wishes and desires of each retailer. If a retailer decides
that it is desirable to have a single agent to process and market the data, then it is reasonable
to expect single representation. On the other hand, ifaretailerdecidutosentomoreman

one intermediary, that too is each retailer’s choice.

(b) manufacturers
2.2.4 While the list of Nielsen’s Canadian manufacturing clients reveals some variation in
the size of these firms, the largest of these firms are large international firms. For example,
the top 10 customers (out of approximately food or grocery customers), listed in order of

size of expenditures on Nielsen’s mainline food tracking service are:



These top 10 customers account for % of Nielsen's gross revenues from its major

customers for Nielsen’s MarketTrack Grocery (food only) service.

2.2.5 These manufacturing firms operate internationally. It is reasonable to claim that they
are sophisticated and knowledgeable and have significant bargaining power in their
relationships with their suppliers to secure inputs at minimum prices and on reasonable
terms. These inputs include those marketing services such as marketing data and various

modelling and strategic services that use these data.

2.2.6 Such large firms are unlikely to be the recipieat of any alleged anticompetitive
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behaviour on the part of any supplier of inputs including those supplying national market
tracking data and analysis. Individually or collectively, these manufacturers have bargaining
power. For example, these manufacturers could cut back on their demand for Nielsen’s
services. They could withhold payment for services already used. They could purchase
services from an alternative source of marketing tracking information such as ISL. The
manufacturer’s individual bargaining ability may be enhanced through common membership
in the Grocery Products Manufacturers of Canada. For example, any threat from this
collective of manufacturers to exercise a boycott of any potentially non-competitive provision
of inputs such as national market tracking services and its applications would constitute
considerable market discipline on the provision of these data and accompanying services. '

The potential for such action may alone be the market disciplining force.

2.2.7 Another option open té these international manufacturers is to influence favourably
the terms and conditions that they receive in Canada through the terms and conditions that
they are accorded by Nielsen in other national markets. I understand from Nielsen personnel
that such efforts actually occur during contract negotiation. As a consequence, the realized
competition, for example in Canada, is capable of reflecting the competitive conditions that
prevail in other national markets such as the US.

2.3  The Nature of the Product Market: Market Tracking Services
2.3.1 The product market (market tracking services) is large and diverse. As I indicate

above, there are alternative sources of marketing data and analysis. The data required may
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be local, regional, provincial or national. The data may be sourced from store scanning,

store audits, warehouse shipments, factory shipments, consumer diaries, and consumer

scanning.

2.3.2 There is variation in the quality of these data based on the extent of coverage and
reliability but no retailer or manufacturer is restricted to a single choice. For example, in
the Canadian market, attributes of market tracking services vary according to the source of
the data and the firm supplying the data.

2.3.3 Smaller manufacturers whose markets are provincial or regional may choose to use ::
non-scanning based marketing data and analysis. As such, they are unaffected by the

contracts in force for collecting and processing national scanning data.

2.4 The Contracts in the Market

(@) historical
2.4.1 The evidence is that in 1986, IRI initiated an exclusivity game with the major
Canadian retailer chains by proposing to the major food retail chains in Canada that IRI be
the exclusive agent for assembling, processing and selling scanning data collected from the
major Canadian grocery retailers. I understand that this initial IRI offer was on an ‘all-or-
nothing’ basis to these major grocery store retail chains. As part of its contract, IRI would
process the data, offer the processed packages to the individual food retailers that were

specific to each chain and also act as the sole broker of these data, possibly selling other
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marketing and decision support services to the appropriate manufacturers. While other food
retailers had reached an agreement with IRI, Canada Safeway, Steinbergs, and Loblaws did
not. The claim is that as Canada Safeway represented a large percentage of retail grocery
sales in Western Canada, Safeway’s inclusion was important for a complete data set.
Safeway’s hold-out afforded an opportunity for Nielsen to respond with independent bids of

its own to the contractual offers made by IRI.

2.4.2 Confronted with the fact that IRI had initiated a bidding game based on exclusivity, it
is reasonable to claim that Nielsen had little choice but to respond with exclusive contract
proposal of its own. If Nielsen had responded with non-exclusive contractual bids, then one:
outcome unfavourable to Nielsen would be for IRI to have secured some exclusive retail ‘
customers and for Nielsen to have secured some customers on a non-exclusive basis. These
retail customers then would have been in a position to also sell their data to IRI giving IRI
the opportunity to secure a national sample, sufficiently reliable to market a national scanning
based market tracking service. Under this outcome, Nielsen could have secured some retail
customers but found itself unrepresented in certain regions of the country. Furthermore,
Nielsen would be in a weak position to strike a deal to secure IRI’s exclusive data. To
produce national data, Nielsen would have had to replace the missing data with data from
other sources. If this were grossly inferior, Nielsen would have had to abandon its attempt
to produce national marketing tracking data services. Of course, Nielsen could have

developed a regional market tracking service.
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2.4.3 In 1986, with the initiative of IRI, rights to acquire scanning data from all major
retailers were up for bidding. The collective initiative of IRI with all major retail grocery
chains was promoted by .the Retail Council of Canada. For 1986, it is reasonable to claim
that the dominant strategy for Nielsen was to respond by offering exclusive contracts of its
own. The evidence is that, in 1986 in contrast to IRI’s all-or-nothing bid, Nielsen’s bids
were nonetheless on an individual basis to each major retail grocery chain independent of the

other chains. The end result of this initial game was that Nielsen was the successful bidder.

2.4.4 Subsequent bids for retail grocery chain contracts were different from the 1986
period. As the contracts that were signed in 1986 did not all expire at the same moment m
time, future contracts were negotiated between} intermediaries such as Nielsen and retailers in
a continuing independent fashion but one that was now sequential in nature. Any potential
entrant to the marketing service business in Canada who wished to bid for the right to
assemble, process and sell scanner data could bid on each retailer contract as it came due.
Any potential entrant who successfully secured a contract with exclusive rights to broker the
scanning data of a specific retailer would be in a position to negotiate with other
intermediaries over the exchange of their data to facilitate a scanning based market tracking

service.

2.4.5 The original retail contracts have all expired and, for most of the original retailers,
these contracts have been renegotiated. The termination dates for the second round of

contracts continues to reveal variation. For example, the second Canada Safeway contract is
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currently under negotiation while the second contract does not expire until
As well, some retailer contracts have options that permit the retailer to terminate the contract
before the contract’s official termination date

Along the way, other retailers (for example, have become

suppliers of scanning data to Nielsen.

(b) prospective

2.4.6 While Canada provides one example of how the business of collecting and processing
national scanner data might evolve, other potential arrangements are possibilities. For
example, intermediaries and sellers of marketing services such as Nielsen could act as
brokers, collecting and processing the data for retailers and manufacturers (together with
selling other decision support services) with those manufacturers desiring to purchase key
account data paying the retailer directly. A market with two major retailers might have two
intermediaries assembling, processing and marketing scanning data on an exclusive basis for
each. Under this arrangement each intermediary could provide key account data by
respective retailer. Each manufacturer desiring a national tracking sample could enter into a
separate contract with an intermediary (such as Nielsen or IRI) to assemble and collate the
data bases to form a national sample. This illustrates another possibility for organizing

market tracking services.

2.4.7 Recently both . and " tequested that Nielsen submit

contractual bids on both an exclusive and non-exclusive basis. This evidence supports the
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claim that major grocery distributors in Canada are contract makers. In a world of

sequential negotiation, each retail grocery chain selects that contract which is in the best

interest of that chain.

(c) exclusivity
2.4.8 As contracts for scanning data continue to be negotiated and renewed upon their
termination, for each retail contract, the process continues to be independent and sequential.
In the face of retailer power to alter the form of the contract and to request bids from
alternative suppliers, there is no ex ante guarantee that any exclusive contractual bid from

Nielsen will be successful.

2.4.9 IRI had and continues to have the option to bid on any contract of Nielsen that
expires. Based on its experience in the US, IRI is already present in market tracking
service. IRI is also present in Canada marketing software services to retailers as well as to
manufacturers. This is not an issue of a de novo potential entrant. Furthermore, IRI’s
position for these expiring contracts does pgt mirror Nielsen’s position in 1986. As I note,
Nielsen’s contractual bids were and are on an independent not an all-or-nothing basis. IRI
could compete for the renewal business of the major retail grocery chains in Canada, on any

basis it chooses.

2.4.10 For example, suppose that IRI also bid on the ‘ contract on both an

exclusive and a non-exclusive basis. One possible solution is that _could
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choose IRI as its exclusive agent. (When the contracts were simultaneously bid in 1986 with
the all-or-nothing exclusive initiative by IRI, division of the contracts across Nielsen and IRI
did not appear to be a possibility.) This would leave IRI in a position to control as an

exclusive agent an important data set from Western Canada.

2.4.11 There is evidence that the exclusionary and termination provisions vary across
retailer contracts For example,

the

This could have broad application. This suggests that exclusionary
and termination features in the contracts were not blanket provisions but were influenced :
through individual negotiation. This variability also provides some support for the claim that

retailers do bargain over contractual provisions.

2.4.12 Ex-post, Nielsen’s success at gaining exclusivity in its independent negotiations with
the major retail chains in Canada at renewal time did offer the virtue of a complete national
sample that facilitates a national market tracking service based on a complete sample from

each retail region of the country.? Similar to the hypothetical discussed above in 2.4.6, this
outcome also satisfies the demand for national market tracking data. I can find no evidence

that suggests that the ex-post exclusive arrangement curreatly in place in Canada is more or

2 The ease of assembling a representative national sample of data was recognized as an
ex ante objective by IRI in its initiation of the exclusivity game across all major Canadian
food retailers in 1986.
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less competitive than the individual broker arrangements hypothesized above.

(d) financial inducements
2.4.13 With sparse and separated population centres, Canada has correspondingly sparse and
separated retail markets. It is reasonable to claim as a consequence that even modest
efficiencies from size in retailing (warehousing, distribution, and brand name capital) plus
diseconomies associated with large distances will lead to a limited number of significant retail

chains in Canada with geographical specialization.

2.4.14 With retail contracts for scanning data independently negotiated across the retail
grocery chains, the expectation is that the payments to each retailer negotiating a contract
with Nielsen will reflect at least the alternative opportunities available to that retailer to sell
its data elsewhere (for example regional or key account) and be no greater than the value
added by the inclusion of that retail chain’s scanning data into an overall national market

tracking product.

2.4.15 If access to national data provide higher quality and more reliable data, then a
product with enhanced value will be worth more to users and should be associated with a
higher payment to retail participants. To no one’s surprise, larger and more powerful chains
whose data is more critical to the end product are able to bargain for a larger proportion of
the gains from trade associated with the product. This is consistent with competition. It

suggests that larger retail organizations will command a larger price for their data and that



18

this price is limited by the value accorded the product in the larger market for marketing
services. One option open to any retailer is to sell its scanning data to an intermediary who
would use the data to provide either a regional market tracking service or to provide chain-

specific key account data to manufacturers.

2.4.16 As I note above, exclusive contracts accepted by all major retailers have the ex-post
advantage of national coverage. But, as I also note above, other contractual arrangements

could exist that offer consistent national representation for sampling purposes.

2.4.17 Consider another hypothetical: If the existing contractual arrangements in the
Canadian market were anticompetitive, then the food manufacturers would be faced with
anticompetitive prices for market tracking products. Consistent with the Director’s claim,
suppose further that there are no substitute marketing service products available to
manufacturers to discipline the sale of scanning based national market tracking data. Any
alleged financial inducement offered to retailers from a single intermediary would flow from
the ensuing inflated and anticompetitive revenues from the sale of the product to
manufacturers. Under this hypothetical, enhanced competition from other intermediaries
should then reduce the ﬁnancml inducements as the prices faced by manufacturers would be
lower as would be the intermediaries’ revenues. Is this is the expectation of IRI? Based on

the evidence from its promotional material to retailers, IRI’s answer is no.

2.4.18 In its promotional material, IRI claims that IRI’s entry into the Canadian market
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would simultaneously both enhance competition and lead to larger payments to retailers.

This claim runs counter to the anticompetitive hypothetical posed in 2.4.17 above.

2.5 Competitive Effects

(a) length of contract
2.5.1 There are a number of commercial factors that determine the length of the contract.
For the retailer contracts at issue here, [ am informed by Nielsen personnel that the pressure
from retailers is for comparatively shorter contracts.

The rationale is that
shorter term contracts enhance flexibility for retailers to adapt to unfolding events. For
example, a retail chain that realized an enhanced market share might argue that its scanning
data are more valuable and the fees paid for the use of this data should increase. With
exchange governed by the contracts currently in place, this would require a renegotiation of
the existing contract. A shorter term contract would permit more frequent negotiation.
Intermediaries such as Nielsen wish to have comparatively longer term contracts. The
rationale is that securing retailers for a longer period permits the intermediary to plan its
investments and product development with enhanced security. The observed contract length
is determined in the negotiation process between the retail grocery chain and the
intermediary. Its length reflects these commercial factors. I could find no evidence of
strategic manipulation of contract length by Nielsen to facilitate any anticompetitive

objective.

.



20
(b) prices and services in Canada

2.5.2 The evidence from Nielsen is that its real prices in Canada for its scanning based
market tracking product not only have not risen over the period from 1986 to the present but
have fallen slightly. Real prices remained constant in spite of the difficulties experienced by
Nielsen in bringing on stream its scanning-based market tracking services. These difficulties
resulted from the low and variable quality of raw data submitted to Nielsen by the retail

grocery chains.

2.5.3 During this period, Nielsen maintained data collection from both its former data
sources (consumer panels, store audit, and warehouse withdrawal) and the scanning based '
sample of retail grocery outlets. The evidence is that Nielsen’s costs increased at the same
time as it commenced significant payments to the retailers under its obligations in the retail

contracts.

2.5.4 As the scanning based data improved, Nielsen personnel maintain that the quality of
the market tracking services provided to both retailers and manufacturers improved. In sum,
the period from 1986 to 1992 was characterized by constant or marginally declining real
prices associated with a national market tracking product, a discrete improvement in the
quality of the product as scanner based data became more reliable and useable, and increased
costs to Nielsen during the transition phase because of the need to maintain the former data
sources and collection until the quality of the scanning based data met minimum quality and

regional representation standards.
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(c) entry
2.5.5 Entry into marketing services was feasible during the period from 1986 to 1994. First
a firm providing marketing services could obtain any required data input from its client
whether this client was a retail grocery chain or a manufacturer. Entry into the data
generation business using data provided by non-scanning sources of data was also feasible.
Finally there were the critical points when retail contracts expired where entrants could bid
against Nielsen on whatever terms they chose and the retail grocery chains requested. Of
course, in the face of competition, there is no guarantee that a given entrant or entry strategy
will be successful. A potential entrant into Canada such as IRI building on its US and
worldwide base would appear to have a considerable advantage over a de novo entrant.
There is nothing to prevent IRI from bidding aggressively and sequentially for each retail
contract in Canada as it terminated. As I point out above, given the nature of the market for
retail groceries in Candda, successfully winning the contract for one retail chain would
provide an entrant with something of value to trade with Nielsen to satisfy market demands
for a national market tracking product. As an alternative, IRI could consider a toehold-entry

strategy of building from a regional or key account to a national service.
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3 Conclusions

3.1 In Canada in 1986, the contractual process for the sale of scanner data to data

intermediaries was initiated by IRI’s exclusive, all-or-nothing bids to major retail grocery

chains.

3.2 This bid by IRI was unsuccessful. Nielsen successfully negotiated contracts with

these chains on an chain-independent basis.

3.3  There are alternative sources of market tracking data available in Canada.

r

3.4  Major retail grocery chains in Canada and many of the manufacturers who use market
tracking services are large and capable of negotiating favourable terms in their contracts with

suppliers of inputs such as Nielsen.

3.5 Since 1986, the contract negotiation process between the major retail grocery chains
and Nielsen has been independent and sequential. This means that a firm such as IRI
established in the US and other world markets could have chosen to bid on these contracts on

any basis it saw fit, in accordance with each retailer’s request.

3.6 I could find no evidence that Nielsen used financial inducements in an anticompetitive

manner to induce the major retail grocery store chains to use Nielsen as their exclusive agent
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for scanning data.

3.7 I could find no evidence that the length of the contract with each of the major retail
grocery chains does not reflect conventional commercial principles when parties negotiate a

contract.

3.8  The evidence is that during the period 1986 to the present the real price of the
Nielsen market tracking service was constant or declined marginally and the quality of the
product increased as, among other things, the scanning based data became more reliable and

usable.
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