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IN THE MATTER OF an Application by the Dirsctor of
investigation and Research under sactions 75, 77 and 7¢ of
the Compatition Act R.S.C. 1985 c. C-34 as amended.

Between;
THE DIRECTOR OF INVESTIGATION AND RESEARCH

Applicant
-and -
TELE-DIRECT (PUBLICATIONS) INC.,
TELE-DIRECT (SERVICES) INC.
| Respondents
REPLY

1. This document ia filed in reply to the Response daled January 23, 1995,

2. Except as specifically stated below, the Applicant accepts the Respondents’
admissions of material fact and denies the other statements of fact in the Responss
and joins issue therewith.

3. The Appiicant accepts the corporate facis as restated by the Reapondents in
paragraph 1.
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4. With respect to paragraph 3, the Applicant has no knowiedge of the terms set
by the teicos in supplying "raw subscriber listing information” or where title to such
information may reside. The Applicant says that such facts are not material in that
such "raw subscriber information” is not the product that is the subject matter of this
Application. Further, the Applicant denies that the telicos have thersby set the "usuai
trade terma” surrounding the Respondants' provision of subscriber listing information
as that term is defined in paragraph 12 of the Director's Application. The Applicant
says that the Respondents possess and control the subscriber listing information and
are capabie of supplying such information in a commercially usable form (as defined in
paragraph 40 thereof). The Respondents are therefore the proper parties to the

Application.

6. The Applicant denies the facts alleged in paragraphs 4 and 5 and says in reply
that the axistence of copyright does not limit the application of sections 75 or 79 of the
Competition Act or the jurisdiction of the Tribunal over the anti-competitive practices
slleged. The Appiicant says that the Respondents’ refussl to supply subscriber listing
information in a commercially usable form Is not "an act engaged in pursuant ely to
the exercise of any right or enjoyment of any interest derived under the Copyright Act"
within $.79(5) of the Compatition Acl, as such refusal does not flow from the. mere
exercise or snjoyment of such intellectus propmy rights, even if thay exist, which is
denied,

8. The Applicant denies the facts alleged in paragraphs 8 and 7 and says in reply
that the jurisdiction of the CRTC over the Respondents, if any, is limited, that such
jurisdiction, if it exists, has not been exercised to restrict the provision of subscriber
listing information in any way that would be inconsistent with the relief requested by
the Applicant. Further, the Applicant says that the Compowon Tribunal has full
jurisdiction to provide the relief requested.

7. The Applicant deni¢s the facts alleged in paragraph 11 and specifically the
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categorization of the acts of the Respondents and market descriptions therein. The
Applicant says that the anti-competitive practices relate to two markets, publishing and
advertising urvion.' In respect of the latter, the Applicant states that irrespective of
the legal relationship between the Respondents and independent agencies, those
parties are in competition, both actual and potential. The Applicant says that the mere
prasencs of an agancy relationship between the Respondents and another party (of
which the Applicant has no knowledge) does not provide any defence to the

application of 8.79 of the Competition Act.

8. The Applicant admits paragraphs 14, 15, 17, and 18 as substantially correct,

9 The Applicant has no knowiedge of the material facts alleged in paragraphs 18,
19, or 20. |

10.  Tha Applicant denies the facts alleged in paragraph 21 with the exception of the
firat sentence, which it has no knowiedge of. The Appiicant says that the
Respondents, not the CRTC, have set the "usual trade terms" for their sales of
subscriber isting information, by seling such information freely and in 8 commerclally
usable form to third parties (other than competing publishers) such as telemarketing
firms and polisters.

11.  The Applicant denles the facts alleged in paragraph 22 except the first
sentence, which it admits. The Applicant refers in raply to paragraph 5, above.

12. The Applicant has no knowledge of the facts alleged in paragraph 23 with the
exception of the first sentence, which is admitted. The Applicant says that even if the
facts in the remainder of the p&ugraph conceming the relationship between the teicos
and tha Reapondents are correct, these facts have no relevance to the current
proceedings.
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13.  With respect lo paragraph 24, the Appilcant admits that certain directory

revenues of the Respondents are considered for regulatory purposes but has no
knowledge of whether this is true for each of the Respondents, or what portion of

revenues may be 8o included, or the precise ocontractual relationship between the

telcos and the Respondents.

14, The Applicant has no knowledge of the facts alleged in paragraph 26.

16. The Applicant denies the facts alleged in paragraph 26 except that the first
sentence is sdmitted, to the extent that the “value” referred to in that sentence (s the
“value” {0 telephone users. The Appiicant specifically denies that a directory becomss
more valuable to users based on the extent of advertising per 3¢. ‘The Applicant says
that the Respondents need not contact all subscribers 1o achisve comprehensiveness.
The Appiicant thus denies that the Respondents "must” maintain an intamal sales
forca, or incur significant costs invoived in contacting all subscribers.

18.  As a general reply 1o paragraphs 14 to 26, the Applicant says that while the
CRTC requires that subscribers receive any direciories published by the telephone
companies it reguiates, nothing in the CRTC regulatory scheme or its historical origins:
(@) requires any pnrtic:ulir layout, manner of presentation or method of publication of
ciassified telephone directories; (b) requires any particular method of providing
advertising uMus; (¢) restricts the provision of subseriber listing information by the
Respondents; nor (d) mandates that thny'mnducl their business by implementing the
tying and other abusive practicas employed to the detriment of éompctition. consumer
choice and efficiency in the publishing or advertising services markets,

17.  The Applicant denies paragraph 27, with the exception of the first sentence.
The Applicant has no knowledge of the motivation of the entrants described in that
sentence. With respect to the remainder of that paragraph the Applicant says that
competing directory publishers are driven by the user and advertiser demand that
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axists for a mors innovative and inexpensive product.

18. The Applicant denies paragraph 28 and says that those indepandent directories
which are comparable to the directories of the Respondents compaste in the same
market as the |atter.

18.  The Applicant has no knowledge of the contents of paragraph 28, except that

~ the Applicant denies the last sentence thereof, subject to noting that it has never
suggested that the Respondents compete with their "customers®, to the extent that
term refers to advertisers. The Appiicant says in reply that, but for the practices of the
Respondents, all or a substantial additional portion of the advertising services market
could be sfficiently and effectively served by compating independent agencies. The
mmmammcﬂomuhawmmm.mwummyd\ooum
portion of the market that will banefit from compaetition when the implementation of
such choice results in acts contrary 10 8. 75, 77 and 79 of the Competition Act.

20. The Applicant admits that subparagraphs 30 (a) fo (d) generslly describe the
categories of accounts for which commission is paid but has no knawiedge of whether
this Hist is comprehensive or accurats.

21.  The Applicant has no knowledge of the facts alieged in paragraphe 31 to 33,
with the exception of the first-ssntence of paragraph 33, which it admits.

22.  The Applicant denies the facts alieged in paragraph 35, with the exception of
the first sentenca thereof, which it accapts, and the second sentence, of which it has
no knowledge. The Applicant refers in reply to paragraphs 4, & and 11, above.

23. With respect to paragraph 36, the Applicant accept the Respondents’
admissions but has no knowledge of other sources of subscriber listing information in
commercially useable form and puts the Respondents to the strict proof of the
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24, The Applicant accepts paragraph 37 as substantially correct, with the exception
of the first sentence in subparagraph 37 (i), the accuracy of which is not material.

25. The Applicant has no knowledge of the contents of paragraph 40,

26. The Applicant has no knowiedge of the correciness of the revenue data alieged
in paragraph 44, ‘ |

27.  With respect to paragraph 46, tha Appiicant has no knowledge of the facts
alieged in the third through sixth sentences, The Appiicant notes that the
Respondents have misstated the definition of Netionsl Advertising in the Consent
Order, which is advertising appearing in the books of two or more Publishers. The
Applicant aiso says, with respect 10 the last sentence, that the Appilication indeed
defines the relevant markets (see, 0.g9., paragraph 9 and pages 17 and 18 of the
Application). The market covered includes both National Advertising services and the
remaining portion of the market for advertising services-not coversd by that term.

28. The Appiicant admits parmgraphs 33 to 59, 62 and 63,

29. The Applicant admits paragraph 80 except in respact of the summarization of
the CRTC's decision therein. The CRTC neither *held” (it could not) that copyright
existed In any of the information, nor did it accept that copyright applied to raw non-
confidential subscriber listing information. It merely stated that copyright “could”
- possibly apply to a directory, whether in printed or siectronic form. Even If persuasive,
that observation in no way limits the Tribunal's jurisdiction over the subscriber listing
information sought here for the reasons set out in paragraph § above.

30. The Applicant admits paragraph 81 except in respect of the characterization of
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the basis of the White directory complaint. The complaint esserted, Inter glia. that the

information made available had not parmitted viable compatition in the directory
market. '

31. The Applicant submits that paragraphs 64 to 66 are naeither relevant to the
merits of this proceeding nor any jurisdictional issue raised by the Respondents.
Subject to this, the Applicant admils thoss paragraphs except in respect of the
Respondents’ attempt to summarize the Director's position in the Requiatory
Eramework proceeding, which is inaccurate. While the detall of such submissions is
not material, it is sufficient to note that the Director recognized the existence of
overlap between telecommunications reguistion and competition lsw and never
suggesiad that the CRTC had any exclusive jurisdiction over the products that are the
subject matier of this Application.

32. The Appiicant acospls, to the sxtent it contains an admission, paragraph 89, but
has no knowledge of the last sentence thereof.

. 33, The Applicant admits the facts alleged in paragraph 70, except the last
sentence thersof, which is denied. The Applicant says the access afforded T-D Pubs
is tailored 10 suit its publishing needs and to that extent lho information s in &
commercially usable form. However, taliored access is denied competing publishers
who have different publishing needs.

34. The Applicant denies paragraph 73 and specifically that the nature of the
subscriber listing information sold by the Respondents to various third parties differs
materially with the nature of the subscriber listing information in a commercially usable
form as described in paragraphs 12 and 40 of the Application.

35. The Appiicant admits that, as sta(ed in paragraph 74, Bell Canada provides
subscriber listing information under a tariff, but says such tariff does not make the
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information available in & commercially usable form,

36. The Applicant denies paragraphs 77 and 768. With respect to tha third sentence
in paragraph 77, the Applicant says that the fact that the Respondents have made
certain business decisions pravides no defence if those decisions result in the
implementation of practices that are contrary to 8. 77 of the Act and those practices
cause a substantial lessening of competition. With respect to paragraph 78, the
Applicant says that 8. 77 doss provide for a legal restriction against tied selling, and
that a remedy is required against the Respondents' practices in this respect, including
their arbitrary commission rules, which contribute to such tying. The Applicant notes
that unbundling the pricing of two products (advertising space and service) would siso
sever the tie, ¥ the Respondents reject the sxpension of the avallability of commission
as the appropriste remedy.

37.  The Applicant denies paragraph 81 mmm business reasons
provide any legal justification for any of the anti-competitive practices engaged in,
given the anti-competitive purpose and effect of such practices.

38. The Appiicant denies paragraph 82, except 0 the extent that it has no
knowiedge of the factua! detaiis of the Respondents’ intermal operations as set out in
the subparagraphs thersto. The Appiicant says thet if the Respondents have
discontinued any of the lnti-eognﬁotnm acts within thres years from the filing of the
Application, 8. 70 of the Compatition Act nevertheless applies by virtue of subsection
79(8) theraof. The Applicant says that remexies are required in respect of any
discontinued anti-competitive acts because any such discontinuance has been
voluntary and may be reverssd by the Respondents anytime in the absence of an
order.
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39. in this Reply, where tha Applicant has no knoMedgo of facts, no admission
thereof is made.

DATED at Toronto, Ontario, this 6th day of February, 19684,

W. Lelsing
Jokn 8. Tyhu
Counael to the
Director of investigation
and Ressarch
TO: The Registrar of the Competition Tribunal
AND T0: Mr. Doug Renwicke
) Senior Vice President
Tele-Direct (Publications) Inc.
Tele-Direct (Suvlou) inc.
Suite 1050
326 Miiner Avenue
. Scarborough, Ontario
M18 558

BLAKE, CASSELS & GRAYDON
Box 28, Commaerce Court West
Toronto, Ontario

MBL 1A9

Attention: Mr. Wamn Grover, Q.C.
Counsae! for the Respondents



