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THE COMPETITION TRIBUNAL

IR THE MATTER OF an applicuation by the Director of
Investigation and Research for orders pursuant to
section 92 of the Competition Agck, R.S.C. 1985, c.
C-34, as amended;

AND IN THE MATTER OF the direct and indirect
acqguisitions by Ssutham Inc., of equity interests in
the businesses of publishing The Vancouver Courier,
the North Bhore Wews and the Real Estate Weskly,

BETWEEN:

THE DIRECTOR OF INVESTIGATIOR AND RESEARCH,

. COMPETITION TRIBUNAL |
TYBLNAL DZ LA CONCURRENCE Applicant,

MAR 6 1891 /8

] REGISTRAR  — REGISTRAIRE

UTTAWA, ONT.

-~ and -

—CcCoOoQ®~v

UTHAM INC,, LOWER MAINLAND PUBLISHING 1TD.,
M PUBLISHIHG INC., YELLOW CEDAR PROPERTIES

.+ BHORTH SHORE FREE PRRES TAD., SPECIALITY
PUBLISHERS IRC,, ELTY PUBLICATIONS LTD.

Respondents.

AFFIDAVIT OF DAVID PERRS

1, DAVID PERRE, of the Cily of wostaoeolin the

Province of Queber WARE OATH AND SAY AS POLLOWS:

1. I am employed by the Respondent Southam Inc.
{("Scuthan™) as the Publigsher of The fazette of Montreal., 1 was
involved in the negotiation of the Lrangactions completesd on
January 27, 198% and May 8, 1950 whereby Southam acguired
direct and indirect control of a gignificant interest in the

publishking businngses of the Zegl Fstate Weskly, The Vancouver

Couvrier and ¥he Norih Shore Wewg (Yhe “Rusinesseas®), 8Since

SulT
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that time, I heve been responsible for Southam's investments in
the Businesses and have rcceived information abeut them from
the managers of the Businesses. Accordingly, I have Knowledge

of the makters setr forth below.

A. The Businesses
2. RIM is the publisher of The Vargeuver Courier (the

*Courier®). The Courier is 2 community paper which focuses on
coverage of logal news, Tt is distributed free-of-charge twice
a week o households in selected parts of the City of
Vancouver. It attracts advertising revénué wmestly frem loceal

retailers.

4, NEFP i5 the publisher of the North Shore Bews. The

North Shore Kowp iu distributed free--of-gharge three times a

week to almost avery household in the North Shore of

Vancouver. It reports primarily on local news and attracts a
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large portion of its revenue from advertising by local

retailers.

g. The Real ¥state Weokly is published by Elty, which is
100% owned by Spaciality Publighers Inmg. Speciality Publishers

Inc. 1s a holding company which is not invoived in the business

of publishing the Real Estate Woeeklv., The Reazl Estate Weekly

published once a week as fourteen seporate editions, ecach of
which is circulated free-of-charge to & different commanity in

the Lower Muinland of Britisk Columbia.
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B. Hold Separate Mnderiakingy
8. T have reviewed the affidavit of Arcire Brantz, daoted

March 4, 1961 (the “Brantz Affidasvii*) filed in support of this
Application for an Interim QOrder by the Direcicer. With respect
to paragraph 4 which disrusses the January 7, 1985 fransaction
involving NSFP, the biractor investigetad this transaclion and
provided to Southam written confirmation that this transaction
would not result in a substantisl lessening of competition in
the relevant market. Attached as ¥xhibit "D* to this my
affidavit is a true ¢opy of @ letter dated March 6, 1989 from

Howard I. Wetston to counsel for Sceutham.

9. As for the May B8, 1990 transactions referred to in the
Brantz Affidavit inwolving NSFP, RIM znd Elly. T have been
informed by counsel and do believe that Lhe transsctions
cempleted were not notifisble under the provisions of the
Competition Bcot. Consequently, Southam was not obliged to
advise the Director of those transactions prior to their
completion. EHowever, as a2 courtesy to the Director, Southam
informed the Bureau of Competition Policy {the “Bureau”) of the

May 8, 1990 transzctions prior to their becoming public,

i10. On or about May 89, 1990 the Directo: expressed concern

to Boutham about Sountham's May B, 1950 transzactions and
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requested time to investigate them. In order to assist the
Bureau with its exasmination of the May &, 1980 transactions,
Southam a2greed tn provide to the Director heold-separate
undertakings and to provide voluntarily te the Bureau

information concerning these transactions.

11. To essist the Director in the negotiation of
hold=sepcrate undertakings, Southam provided to Gilles Menard
of the Bureau, a letter dated May 11, 1490 setting forth
details of the transacticns and & framewoerk for draffing any
undertakings. A true ¢opy of this letter is annexed as Exhibit

"C" to the EBrantz Affidavit.

12, On or about May 18, 1980, the Director delivered to
Southam draft hold-separate undertakings which he proposed
SBoutham provide to him to cover the period of time regnired for
the examinstion, jnter 21ia, of the acquisitions of the
Businesses. Attached hereto as Exhibit "EY to this my

affidavit is a true ecopy of those draft undertakings.

12, Between May 18 and June & of 15%0, the Director and
Southam engaged in extencive negotiatisng to arrive at mutuslly
acceptable undertakings. Final undertakings were agreed to on
or aboui June &, 1990 and were signed by the parties thereto

and delivered to the Director by facsimile on June 7, 1§80 (the



us.ug- i1 IE ool b6l 94349 FARRLS & 0. dou? it

*June 7 Undertakings*). A true copy of those undertakings is
annexed as Exhibit *"B* to the affidavit of Paul Renaud dated
December &, 1960 (the *Renuud Affidavit®) and filed by the

Directer in support of this Application for an Interim Order.

13, As mentioned in the Renaud Affidavit, the June 7
Undertakings woare extended 3 number of times in order to give
the Buregu further time to investigate the May 8. 1890
transactions. The June 7 Undertakings were amended on
September 18, 1890 at Lhe reguest of the Respondents in order
to limit their application to tke acquisitions which still
concernéd the Bureau {(Lhe *Amended Underitzking=s"). 2 true copy
of the Amended Urndertakings is annexed as Exhibit “D" to the

Brantz Affidavit.

14. Southam advised the Director by letter dated November
23, 1830 that the Amended Undertakings would not he extended
beyond the two week grace period provided for therein.

However, on November 29, 1990, the Director filed with the
Tribuna?! 2n Application pursuant to secticn 92 of the
Competition Act. seeking orderg which, if granted, would
require Southam to disposc of any diresat or indirect interest
in the Busina55&s,shmrt1y thereafter, the Respondents commenced
an action by statement of claim filed in the Federal Court and

brought a motion for a stay of the proceedings in the
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Southam undertook to abide by the Asended Undertakings until
the decision of the ¥Federal Court ¢f Canada in regard to its
December 3, 1990 action. That decizion was rendered by the
Honourable Mzr. Justige MacRey on February 13, 19%1. A& true

copy c¢f that dscision is annexad ag Bxhibit "F* to this wy

aftidavit.

16, In early Decerber 1990, Stan Wong, coungel for the
Director, discnzsed with Glenn F. Leslie, John H. Phillips and
Jay D. Kendry, of counsel for the Respondents, modifisation of
thoe Amcnded Undertakings to cover phg perisd between the filing
of an applicetion by the Director and its final adjudication.

A true copy of the drefi order proposed by the Respondents and
giver to counsel for the Diregtor on December 3, 1580 is

attached as Exhibit "F* to this my affidavit,

17, From December 3 to Jarvary 24, 1991, Jchn H. Phillips
made several inquiries of Stan Wong ond Mary Ruhl of any
corcerns with regard to the proposed draft congsent order. XNonhe
were expressed, alkhough instructions from the Director was
gtill pending. During this time, Sovtham rewsinped willing to

discuss a form held-sepgarate order.

ig. At the hesring of the stay application on January 24,
18891 Stan Wong indicsted o the Court that the Amended

Undertakings were insuificient to protect the public interest
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17. At the hearing of Sontheam's motioa for a3 gtay on
January 24, 1591, Stan Wong indicated to the Court that the
Amended Undertakings were insefficient to protect the public
interest or to satisfy the Director. This was the first
notification te Southam thet the Director perceived any
defig¢iencies in the Amended Undertakings or the December 3
draft. No mention was made at the heariag of what these

specific deficiencies were,

18. On the evening of March 1, the Divector provided to Sounthon o
draft of the Sraft hsld-geéparste order which i attached to the S
Director's Application for an faterim Qrder. Prior to that

time, Southem had not been approached to negotiate a draft

hold-geparate order or to comment on the draft hold-separate

order of the Director. I de not understand why the Director

has not initiated discussions about g mutually adgreeable

hold-separate order or why this Application for an Interim

Order had to be brought on such short notice.

C. Etfectiveness of the June 7 and Amgnded Undertakings
19, In designing and negotiating both the June 7

Undertakings and the Amended Undertakings (collectively, the
*Undertakings=}, Southam agreod thai the altimate goal was to

maintain the firms involved in the mergor ss competitive,
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viahle enlLities which conld be divested, 1f necessary, at a

later date.

20. The Undertakings were intended to presexve the
goodwill of all of the publications acquired by Southan,
including the Businesses, and to ensure thet the managemant of
these pubiications remzined separate and distinet from EBoutham,
and continued to opesrate the publications as befora. Good
management and goodwill are ithe two key elaments of a

successful weekly nowspapoer.,

21. 1 2m the only empiovee of BScoutham that hes bean
involved In the management of LMPL and its subsidiaries. My
rele under the Undertakings hag been to monitor the sctivities
of IMPL to ensure thé preservation of Southam's substantial
interest in the Businesses. The cxztont of ny involvement with
ILMPL and the Businesses has bean less extensive than suggested

by Mr., Brantz in his affidavit.

22. I devote most of my efforts publishing The Gazebte of
Montreal, 1 spend on average only two or three days a month on
LMPL management issaes. T do nont report on my role as

supervisor of IMPL to anyone in the management of Southom.
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23. Shortly after June 7, 1950, I provided copies of the
June 7 Undertakings to the managers of Elty, RIM and NSFP, and
instructed them, with the assistance of counsel, on the

operation of the June 7 Underlekings.

24, I have not been involved 1a the day-to-day operation of
the Busincsses. To wy knpowledoge there s no information which

would be of competitive interest to Pacific Press Ltd. T have not

1

Jo

and will not cownunicalc any confidential information 1 have

obtained to Scutham.

25, I have always ensured that the activities of LMPL and
its gubsidiaries complied with the Undertakings., There was no
violaticn of the Undertakings by any employee or managur of
IMPL or of its subsidierics through to their eapiry, and even
subsequently, there hag been no wioletion of their terms, ecven
though thoy are not in effack. Moreover, the Director has
never indicated te me, my counsel or enyone at LMPL that the
Undertakings were violated during the time that they were in

effect,

26. I believe that the Businesses today dre at leust as
viable and competitive as when the June 7 Undortakings firgt

came into effect.
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27. 1 am not aware of any steps Lhan have begn taken that

would hinder the divestiture of the Businesses.

28. 1 was personally bound by the Uadertakings and I am

prepared to be bound by the Tnterim Grdexr of the Competition

Tribunel.
D. Propoged Hold-gSaparate Qrder
29. Compliance with the provisions of the Interim Order

proposed by the Director {(the *Proposed Order”) will be
extremely snercus to the Businesses and will hinder the

competitiveness of the businesses ss set forth below.

Supgryisocs

30. The Buginestes are run on sma'tl bpudgets with
relatively few managers. The impesition of outside supervisors
inteo the management structure of the Businesses will
substantially Increase the erpensc ¢f opersting these
Businesses. T estimate that it will cost each of the
Businesses anywhere from $£100,000 1o £150,000 a year for each
zupervigor. This cos!t represents a major proportion of the
expected gross profits of the Busiresses and possibly all the

net profits of the Business,
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31. Even it the PBuresuy wore prepsred to bear the cost of

hiring svpervisors and were prepared to indennify the supervisors,
their impozition will =zeveraly binder the operation of the
Businesses. The inposition of supervisors will lead to time delays
in decigion making and will frusirste the managers of  Lhe
Businesses and lead to an erosion of revemies, profits and market
share. Thisz would be a severe blow to the long term viability of

the Businssses and continuing compestition in the marketplaces.

32. Moreover, it is unlikely Lthal experienced managers will

be found to opsrate these hbusinesses as superviscers on & part-tine

¥
:‘J

sis becsuse of a shortage of such perszonnel. The Real Eztate

gekly has been looking for over six months without suceess for an

"‘i

assigtant manager. Jltimately, receiver/manager btype staff from
accounting firme may ke retzined. These have the wrong type of

skill =met tc kesp the Dusineszes lean, fast, agile and profitabic

in rapidly changing envivronmants. Even 1if the role ot the

BUPLLYIisors Was restyioted o notification of the Directors and to

Southam and did not include wpproval of &ll declisions of tho

i
Managers,; as reguirved by Section 1.03 of the proposed Supervisors'
Agreament the delsys  dincurred would materially inhibit the
Managers from eftectively managing the operations of the

Busineszes.

No Overlap in Manaoowent

33. IMPI, is managed by Sam Grippo, John Celiison and Bruce

Aunger pursuant to a Shareholders Adreenent dated May 8, 1990 (the

"Shareholders Agresement) .  ‘these ithree individuals directly andg

indirectly huave a substantial invastwent in
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Madison. Rone of them has any eguity interest in Southam Inc.
or its subsidiaries other than LMPL.., A true copy of the
thareholders Agreement is annexed as Exhibit "G” to this ny

affidavit.

24. Purszuant bo section 2,048 of the Shareholders Agreement,
Madison is gilven & veto over any significant chuange Lo the business
of IMPL.. Further, pursuant te section 2.08 of the Sharehclders
Agreemant, Madison 18 glven this veto in regurd Lo the subsidiaries
of TMPL. Moreover, section 7. .01 of the Sharebclders Agreement
provides (hat IMPL is free to compete wlilh Souvtham Lr the Lower
Mainland wmadia market. Tn addition, pursuant to section 3.06 of
the TMPL Shareholders Bgreement, the partics agree Lhat each of the
Newspapers shall be  operated under =z policy of editorial
independence and that no sharcholder shall influence or seek to
influence the editorial policy of any Hewspaper. These provisions
give Madison substantial power to epsure that Southam does not harnm

the Rusinssses 2t the expense of Madison,

35, With ragard to Schedule *“A" of the Amanded
Undertakings, Messrs. Hager and Ballard worked for RIM prior to
Seutham's acquisition of RTM. Similarly, Messrs. Speck-and
Foot worked for MSPP prior to its acquisition by Southam,
rFinally, Sam CGrippo, Bruce dungar and John Colliscon all worked
fer the businesses of Madison incleding the Real Estate Weekly

prioy to iLs acquigition by IMPL.

35, Msdison owng 38% of the issved and cutstanding shares

of IMPL. On May £, 1930 that intaerest was valued ak

o

P2 ooty
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approximately 317 million. Further, ! estimete Lhe Businesses
repraesent about 70% of the value of LMPL.
37. John Collison and Sam Grippo have becn actively
managing & number of businesses in the p;intinq and publishing
industry in the Lower Mainland since 1980,
38. Beeause of thig, it iz in Messrs. Collison, Grippo and

Aungetr'g personal intezest to protect thasze companies and make
sure that Pacific Press Ltd. is not favoured over LMPL,
Moreover, Southam is aware of its duties as a majority
shareholder of LMPL not to oppress cr unfairly prejudice the

minority shareholder of LMPL, Madison.

39. There 1s no competitiyn between the Courier and the

North Shore Wews and the Director hasx net made any allegation

in that regard in the Applicaticon. Accordingly, there is no

harm in having overlapping management of those two

publications, Sam Grippo and Brucec Aunger have informed me

that they are prepared to run thoge 4two publications and to rofruin
frose any management involvement with the Rorth Shore edition

of Resl Egtate Woekly for the peariod of time that any order

grantced pursuant o thiz application far an Interim Drder is In
effect anpd sre prepared t¢ be bound by ﬁhe toerms of an Interim

Order granted pursuant to thig application to maintain the Pusinessss

as viable independent comuotitive busineqses.
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40. John Collison does not now have any supervisory or
managenent rolie in the businesses of thé Courier and the North
Shore fHews. In order to maintain the level of competition
currently existing betwoeon the Hoxth Shore Rews and the Norkh
Shore edition of the Rezl Butate Weeklv, John Collison is
prepared ts undertake not to have any role in the management of
RIM and ESFP until the cxpiration ot zny order granted pursunant

to this Application.

41. dJohn Collisgson will continge to managn the Real Estate
Weekly. Bruce Aunger and Sam Gripps do not now have and do not
intend to have any managéemont or supervisory function in the

operations of Elty and in the Real Estate Weekly publishing

business and are willing to be obliged not to have any such
role during the penderncy of any interim order provided pursuant

to this Application.

Brohibitisn on Changeg

42. Several provigsions in the Propeosed Order, szuch as
subsections 4{c) and (£} and smuhsection 10{b), prohibit the
Busingsses from altering certzin practices. Thig will severcly
reduce the ability of the Buzinegses to modity their operations
in order to react to changes in the highly competitive

eaviromment in which they operate. As stated in the Response,
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the businesses, esproially the Courier, face significant

competition Leowm certaip publications of Hacker Press Inc.

expenditures has incoreased during the currvent recession. In
order to respond to changes in this competitive environmenl, the
Businessas reguire the flexibility to be allowed to change their
eperations by emphasizing certain aspects of their operations and
deemphasizing less profitable ones. In the recent bpast, the
Courier propesed compencement of a Friday edition. This proposal
was shelvad due te a downturn in the cconomy. 1If it had started
such an edition, it would be forsea to earry on this edition
under the terws of The Proposed Order even 1f this edition proved

to be highly unprofitable.

Pregervation of Tnvestmenis

40. { estimate Southam's investment in LMPL is worth about
$33 million., This is a2 substantial investment, yet the
Propousd Order doss not give Southam any meznd by which it can
sea to the long term viability of their investments. The

Supervisors cecommended by vhe Director are not ancountable to

“ % em 1w D T N AL I | e e 16, S ML
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Sputham, nor is Southam permitted to participate in directing

O mancging the Businegses.

41. In order to remedy this oversight, T am willing to
continuc to be respensihle for Southam's substantial investment
in IMPFL and the Businesses under terms snd conditions similar
to those set forth in the June 7 and Amended Undertakings. For
greater cortainbty, I will promise again to msintain secret from
Souvtham all confidential information regarding the businesses

83 defined in the undertaking.

DATED at the City of Vancouver in the Province of

Britizsh Columbia thig 6th day of March, 1951,

/ DAVID PERKS

Sworn before me thiz 6 th
day of March, 1591 in the
City of Vancouver, in the
Provincae of British Colunabia

A Notary PabYfic of éggg%;§§BH5;

tor Qaths ip and for the
Province of British Columhisa

TO: The Registrar
The Competition Tribunal

ANMD TO: Stanley Wong
Mary L. Ruhl
Keith E.W. Mitchell
Counsel to the Director of Tnvestigation
and Research
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