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Subject: Corporate and Commercial

Denis Gascon Chair:
I. OVERVIEW

1 On September 29, 2017, the Vancouver Airport Authority ("VAA") filed a motion before the Tribunal to compel the
Commissioner of Competition (" Commissioner") to answer several questions that were refused during the examination
for discovery of the Commissioner's representative, Mr. Kevin Rushton (" Refusals Motion™). VAA brought this Refusals
Motion in the context of an application made against VAA by the Commissioner ("Application™") under the abuse of
dominance provisions of the Competition Act, RSC 1985, c C-34 ("Act").

2 In this Refusals Motion, VAA seeks the following conclusions:

(a) An order requiring the Commissioner to answer, within fifteen days, the refusals set out in Schedule "A" to VAA's
Notice of Motion (specifically those refusals set out in VAA's Memorandum of Fact and Law under the following
categories: Category A - Facts known to the Commissioner (" Category A"), Category B - Questions regarding the
third-party summaries (" Category B") and Category C - Miscellaneous (" Category C"));

(b) An order for VAA's costs of this motion; and
(¢) Such further and other relief as the Tribunal deems just.

3 Inits Notice of Motion, VAA identified a total of 55 questions that remained unanswered or insufficiently answered
("Requests"). This initial list of Requests was narrowed down at the hearing, as discussed below. The Category A Requests
seek all the facts that the Commissioner knows in relation to various issues in dispute in this Application, including
specific references to the Commissioner's summaries of third-party information and to records in the Commissioner's
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documentary productions. The Category B Requests seek third-party information that is subject to public interest
privilege. The Category C Requests relate to miscellaneous questions.

4 For the reasons that follow, VAA's Refusals Motion will be granted in part, but only with respect to the
"reformulated" version of some Requests. Upon reviewing the materials filed by VAA and the Commissioner (including
the transcripts of the examination for discovery of Mr. Rushton), and after hearing counsel for both parties, I am not
persuaded that there are grounds to compel the Commissioner to provide answers to the Category B and C Requests
listed by VAA, as well as to the Category A Requests as these were initially formulated at the examination for discovery
of Mr. Rushton. However, I am of the view that, when read down and "reformulated" as counsel for VAA discussed
at the hearing (at times, in response to questions from the Tribunal), some of VAA's Category A Requests will need
to be answered by the Commissioner's representative along the lines developed in these Reasons. In essence, in order
to properly and sufficiently answer these "reformulated" Category A Requests, the Commissioner will need to provide
more than a generic statement solely referring to all materials already produced to VAA. Nevertheless, a subset of the
"reformulated" Category A Requests will not have to be answered in any event, based on additional reasons raised by
the Commissioner.

II. BACKGROUND

5 The Commissioner filed his Notice of Application on September 29, 2016, seeking relief against VAA under section
79 of the Act.

6  VAA is a not-for-profit corporation responsible for the operation of the Vancouver International Airport ("V7A4").
The Commissioner claims that VAA abused its dominant position by only permitting two providers of in-flight catering
services to operate on-site at VIA, and in excluding and denying the benefits of competition to the in-flight catering
marketplace. The Commissioner's Application is based upon, among other things, allegations that VAA controls the
market for galley handling at VIA, that it acted with an anti-competitive purpose, and that the effect of its decision
to limit the number of in-flight catering services providers was a substantial prevention or lessening of competition,
resulting in higher prices, dampened innovation and lower service quality.

7  Inaccordance with the scheduling order issued by the Tribunal in this matter, the Commissioner served VAA with
his affidavit of documents on February 15,2017 ("4AOD"). The Commissioner's AOD lists all records relevant to matters
in issue in this Application which were in the Commissioner's possession, power or control as of December 31, 2016.
The AOD is divided into three schedules: (i) Schedule A for records that do not contain confidential information; (ii)
Schedule B for records that, according to the Commissioner, contain confidential information and for which no privilege
is claimed or the Commissioner has waived privilege for the purpose of the Application; and (iii) Schedule C for records
that the Commissioner asserts contain confidential information and for which at least one privilege (i.e., solicitor-client,
litigation or public interest) is being claimed. Since then, the original AOD has been amended and supplemented on a
few occasions by the Commissioner (collectively, "4 ODs").

8 The Commissioner states that, through the productions contained in his AODs, he has now provided to VAA
all relevant, non-privileged documents in his possession, power or control ("Documentary Productions"). In total, the
Commissioner says he has produced 14,398 records to VAA. Of these, 11,621 are in-flight catering pricing data records
(i.e., invoices, pricing databases and price lists); 1,277 records were provided to the Commissioner by VAA itself and
were simply reproduced by the Commissioner to VAA; and 342 records were email correspondence between VAA (or
its counsel) and the Competition Bureau. Excluding these three groups of records, the Commissioner has thus produced
1,158 documents to VAA as part of his Documentary Productions.

9  In March 2017, VAA challenged the Commissioner's claim of public interest privilege over documents contained
in Schedule C of the AOD. This resulted in a Tribunal's decision dated April 24, 2017 (Commissioner of Competition v.
Vancouver Airport Authority, 2017 Comp. Trib. 6 (Competition Trib.) ("VAA Privilege Decision"). In the VAA Privilege
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Decision, currently under appeal before the Federal Court of Appeal, I upheld the Commissioner's claim of public interest
privilege over approximately 1,200 documents.

10 As part of the proceedings, the Commissioner produced to VAA summaries of the facts obtained by him from
third-party sources during his investigation leading up to the Application and contained in the records for which the
Commissioner has claimed public interest privilege ("'Summaries"). The first version of the Summaries was produced
on April 13, 2017. As it was not satisfied with the level of detail provided in the Summaries, VAA brought a motion
to challenge the adequacy and accuracy of the Summaries. Prior to the hearing of that motion, on June 6, 2017, the
Commissioner delivered revised and reordered Summaries to VAA. The Summaries are divided into two documents on
the basis of the level of confidentiality asserted and total some 200 pages.

11 OnJuly 4, 2017, the Tribunal released its decision on VAA's summaries motion (7he Commissioner of Competition
v. Vancouver Airport Authority, 2017 Comp. Trib. 8 (Competition Trib.) ("VAA Summaries Decision")). In his decision,
Mr. Justice Phelan dismissed VAA's motion and concluded that VAA had not made the case for further and better
disclosure of source identification in the Summaries, even in a limited form or under limited access.

12 On August 23 and 24, 2014, the Commissioner's representative, Mr. Rushton, was examined for discovery by
VAA for two full days.

13 Inits Notice of Motion, VAA had initially identified a total of 55 Requests for which it seeks an order from the
Tribunal compelling the Commissioner to answer them. At the hearing of this Refusals Motion before the Tribunal,
counsel for the parties indicated that Requests 126, 129 and 130 under Category B have been withdrawn and that Request
114 under Category C has been resolved. This leaves a total of 51 questions to be decided by the Tribunal: 39 in Category
A, 11 in Category B and one in Category C.

III. ANALYSIS
14 Each of the categories of disputed questions will be dealt with in turn.
A. Category A Requests

15 The refusals found in Category A generally request the Commissioner to provide the factual basis of various
allegations made in the Application. VAA also asks, in its Category A Requests, for specific references to the relevant
bullets listed in the Summaries as well as to the relevant records in the Commissioner's Documentary Productions.

16  While the exact wording of VAA's 39 Category A Requests has varied over the course of the two-day examination
of Mr. Rushton, VAA described all these questions using identical language in its Memorandum of Fact and Law, save
for the actual reference to the particular allegation or issue at stake in each question. For example, Request 21 reads as
follows: "Provide all facts that the Commissioner knows that relate to the market definition that does not include catering
as alleged in paragraph 11 of the Commissioner's Application, including without limitation references to bullets in the
Reordered Summary of Third Party Information, Confidential-Level A and Confidential-Level B, as well as references to
specific records in the documentary productions" [emphasis added]. All Category A Requests reproduce these underlined
introductory and closing words. This is what counsel for both parties referred to as the "stock undertaking”" during the
examination for discovery of Mr. Rushton, and at the hearing before the Tribunal.

17 Through his counsel, the Commissioner had taken the 39 Category A Requests under advisement during the
examination of Mr. Rushton. In his response provided to VAA after the examination, the Commissioner said that
all Category A Requests have been answered, that he has already disclosed and provided to VAA all relevant facts
in his possession at the time he produced his Documentary Productions and his Summaries, and that the answers to
VAA's Category A Requests are found in the Summaries and Documentary Productions. Accordingly, the Commissioner
submits that he has provided VAA, through the Summaries and Documentary Productions, with all relevant, non-
privileged facts that he knows in relation to each of the issues referenced in the Category A Requests.
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18  The Commissioner repeated the same response for all Category A Requests. The Commissioner's exact response
reads as follows:

The Commissioner has produced to VAA all relevant, non-privileged information in the Commissioner's possession,
power and control and has further produced to VAA summaries of relevant third party information learned by
the Commissioner from third parties in the course of the Competition Bureau's review of this matter. Further,
the Commissioner will comply with his obligations under the Competition Tribunal Rules as well as the safeguard
mechanisms most recently discussed by Justice Gascon in Commissioner of Competition v Vancouver Airport
Authority, 2017 Comp Trib 6 File No.: CT-2016-015. Accordingly, all relevant facts that the Commissioner knows
regarding this issue have already been produced to VAA, subject to applicable privileges and safeguards described
above. As previously advised, the Commissioner will provide VAA with a supplemental production and summary
of third party information on 29 September 2017 pursuant to his ongoing disclosure obligations in order to make
known information obtained since the Commissioner's last production.

Further, and as described in a 30 August 2017 letter from counsel to the Commissioner to counsel to VAA, the
Commissioner refuses to issue code the documents and information that the Commissioner has already produced
to VAA. This question is improper and, in any event, disproportionally burdensome.

19 Echoing the "stock undertaking" language used by counsel for the parties, this is what I refer to as the
Commissioner's "stock answer" in these Reasons. In his Memorandum of Fact and Law, the Commissioner also identified
additional reasons to justify his refusals with respect to 15 of the 39 Category A Requests.

20  Itis not disputed that VAA's Category A Requests relate to all facts known by the Commissioner, as opposed to
facts relied on by the Commissioner. The distinction is important as it is well-recognized by the jurisprudence that, in an
examination for discovery, a party can properly ask for the factual basis of the allegations made by the opposing party,
but not for the facts or evidence relied on to support an allegation (Montana Band v. R. (1999), [2000] 1 F.C. 267 (Fed.
T.D.) ("Montana Band") at para 27; Can-Air Services Ltd. v. British Aviation Insurance Co., 1988 ABCA 341 (Alta. C.A.)1
at para 19). I am also satisfied that the Category A Requests pose questions relating to topics and issues that are relevant
to the litigation between the Commissioner and VAA in the context of the Application. Again, relevance is a primary
factor in determining whether a question should be answered in an examination for discovery (Apotex Inc. v. Wellcome
Foundation Ltd., 2007 FC 236 (F.C.) at paras 16-17; Federal Courts Rules, SOR/98-106 ("FCR"), subsection 242(1)).

21 The main concern raised by the Commissioner results from the scope of what is being sought by VAA in its
Category A Requests. The Commissioner claims that, given the level of specificity requested by VAA, the Category A
Requests in effect ask the Tribunal to compel the Commissioner to "issue code" (i.e., to organize by issue or topic) his
Summaries and his Documentary Productions for VAA. The Commissioner argues that the relief sought is unreasonable,
unsupported by jurisprudence and unprecedented in contested proceedings before the Tribunal and civil courts. The
Commissioner further pleads that VAA's Category A Requests should be denied on the basis of proportionality, as they
are disproportionately burdensome on the Commissioner and contrary to the expeditious conduct of the Application as
the circumstances and considerations of fairness permit.

a. The questions effectively asked by VAA

22 At the hearing before the Tribunal, a large part of the discussion revolved around the exact question effectively
asked by VAA in its various Category A Requests, and the Commissioner's contention that VAA was in fact asking
him to "issue code" his Summaries and his Documentary Productions. Counsel for VAA submitted that, in its early
questions at the beginning of the examination, VAA was not truly looking for specific references to the Summaries and
Documentary Productions, but ended up asking for these references further to the responses given by Mr. Rushton and
indicating that the "facts known" by the Commissioner were in the materials already produced. He claimed that VAA
wanted the Commissioner to provide all the facts in relation to specific allegations in the pleadings that are within the
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Commissioner's knowledge. He added that, if that could be achieved by the Commissioner without references to specific
documents or summaries, this would be acceptable for VAA.

23 In other words, counsel for VAA clarified that, in its Category A Requests, VAA's intention was to ask the
Commissioner to answer the question regarding facts underlying an allegation or an issue in dispute, and that it was
not necessarily seeking references to every specific bullet in the Summaries and to every specific document in the
Documentary Productions.

24 T admit that there was some confusion at the hearing before the Tribunal regarding the exact scope of what VAA
was seeking in its Category A Requests. However, I understand that, in the end, counsel for VAA essentially retracted
from the actual wording of the Category A Requests used in VAA's Memorandum of Fact and Law and now asks the
Tribunal to read down its Requests and to ignore the language "including without limitation references to bullets in the
Reordered Summary of Third Party Information, Confidential-Level A and Confidential-Level B, as well as references
to specific records in the documentary productions" contained in the Requests.

25 The problem with VAA's modified position is that, on a motion to compel answers to questions refused on
discovery, the Tribunal has to rule on the specific questions asked at the examination and which, according to the moving
party, have been refused or improperly answered by the deponent. The questions asked are those formulated during the
examination itself and which the deponent refused, was unable to answer or decided to answer in the way he or she did,
at the examination itself or after having taken the questions under advisement. As rightly pointed out by counsel for the
Commissioner, these are questions and answers arising from sworn testimony.

26  Further to my review of the transcripts of the examination for discovery of Mr. Rushton, and of the actual questions
asked under the various Category A Requests, I find that what was effectively asked by VAA at the examination was
not only all the facts underlying an allegation or an issue in dispute, but also in the same breath all references to specific
bullets in the Summaries and to specific documents in the Documentary Productions. These were the questions posed
to Mr. Rushton, and these were the questions to which the Commissioner's representative responded. I understand that
VAA's original question or intention might not have been to ask such broad and wide-ranging questions, but this is what
was done for the Category A Requests. I note that the so-called "original question" is not before the Tribunal, and indeed
does not form part of the 39 Category A Requests identified by VAA.

27 Tagree with VAA that questions asking for the factual basis of the allegations made by a party have been considered
by the jurisprudence to be proper questions to ask on examinations for discovery. VAA was therefore entitled to ask for
"all facts known to the party being discovered which underlie a particular allegation in the pleadings" (Montana Band at
para 27). I am also ready to accept that, contrary to the Commissioner's contention, the vast majority of VAA's Category
A Requests relate to specific and discrete topics and issues, as opposed to being generic, general or "catch-all" questions.

28 However, the problem is the level of specificity asked by VAA in its Category A Requests, in terms of specific
references to the Summaries and Documentary Productions. Pursuant to Rule 242 of the FCR, a person can object to
questions asking for too much particularity on the ground that they are unreasonable or unnecessary. The Tribunal
has previously established that the Commissioner does not generally have to identify every particular document upon
which he relies to support an allegation (Canada ( Director of Investigation & Research) v. Southam Inc.,[1991] C.C.T.D.
No. 16 (Competition Trib.) ("Southam") at paras 17-18; Canada ( Director of Investigation & Research) v. NutraSweet
Co., [1989] C.C.T.D. No. 54 (Competition Trib.) ("NutraSweet") at para 29). If it is unreasonable to expect a party to
identify every document or part thereof which might be relied upon to support an allegation, I conclude that it is likewise
unreasonable and improper, on an examination for discovery, to ask a party to identify every document containing facts
known to that party and which underlie a specific allegation (Southam at para 18).

29 I acknowledge that there could be situations where the volume and complexity of the documentation produced
reach such a level that the specific identification of every document may become necessary (NutraSweet at para 29). Some
courts have indeed held that, where documentary production is voluminous, a party may be required to identify which
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documents contained in its productions are related to or support particular allegations (Rule-Bilt Ltd. v. Shenkman Corp.
(1977), 18 O.R. (2d) 276 (Ont. S.C.) (" Rule-Bilt") at paras 27-28; International Minerals & Chemical Corp. ( Canada) Ltd.
v. Commonwealth Insurance Co. [1991 CarswellSask 129 (Sask. Q.B.)], 1991 CanLII 7792 ("International Minerals") at
paras 6-10). However, I am not persuaded that, in this case, VAA has established or demonstrated the existence of such
a voluminous or complex document production so as to require the Commissioner to identify every specific reference
to documents or portions of summaries. I note that, when VAA's own productions and the catering pricing records are
removed, the Commissioner's Documentary Productions amount to 1,158 records and that the Summaries add up to
some 200 pages. In my opinion, and in the absence of any evidence demonstrating the contrary, this cannot be qualified
as onerously voluminous or inherently complex, having particular regard to VAA's access to an electronic index and
electronic data search function for these materials.

30 Ithus find that, as drafted in VAA's Memorandum of Fact and Law and as they were asked during the examination
for discovery of Mr. Rushton, VAA's initial Category A Requests are overbroad and inappropriate and, for that reason,
they need not be answered by the Commissioner. I agree with the Commissioner that answering them as they were
expressed would in effect require the Commissioner to "issue code" its Summaries and Documentary Productions. This,
in my opinion, cannot be imposed on the Commissioner.

31 That being said, in the circumstances of this case, it would not be helpful nor efficient to end my analysis here.
At the hearing, counsel for VAA indeed asked the Tribunal to also consider VAA's "reformulated" questions, namely
a severed version of the Category A Requests asking for "all the facts known to the Commissioner" without necessarily
referencing specific documents or specific bullets in the Summaries. He suggested that the Tribunal could read down
and truncate the final portion of the Requests if it found VAA's initial Category A Requests too broad, and then assess
whether those reformulated Requests were properly and sufficiently answered by the Commissioner.

32 Ttis true that, in this Order, I could only consider VAA's Category A Requests as they were initially formulated,
simply determine that they need not be answered because they are overbroad and unreasonable, and state that I decide
so without prejudice to VAA returning in a further examination with read-down and reformulated questions addressing
the same issues. However, in the context of this case and as the final steps for the preparation of the trial loom ahead,
I am of the view that this option would not be a practical, expeditious and fair way to deal with the issues raised by
VAA's Refusals Motion. The questions as framed in VAA's initial Category A Requests may be too broad but the
subject matters of the questions are relevant. It is therefore much more preferable for me to deal with the "reformulated”
Requests immediately, and this is what I will proceed to do.

b. The issue of proportionality

33 I pause a moment to briefly address the subsidiary argument of the Commissioner based on the principle of
proportionality, as it essentially applies in relation to the Commissioner's concern about VAA's request to "issue code"
his productions and summaries. I know that, since I have just concluded that VAA's Category A Requests are overly
broad and need not be answered, it is not necessary to consider this issue of proportionality for the purpose of this Order.
However, in light of the representations made by counsel for the Commissioner at the hearing, I make the following
remarks.

34 The Commissioner claims that, in any event, the Tribunal should not order him to answer VAA's Category A
Requests because it would be unduly burdensome and onerous for the Commissioner to issue code the Summaries and
Documentary Productions to the level of specificity sought by VAA. The Commissioner has not filed an affidavit to
support his claim regarding the disproportionate burden he would face to answer VAA's requests, but counsel for the
Commissioner argues that, in this case, the Tribunal could determine this issue of proportionality in the Commissioner's
favour despite the absence of affidavit evidence. I disagree with the Commissioner's position on this front.

35 Idonotdispute that the proportionality rule applies to Tribunal proceedings. More specifically, on questions such as
those raised in this Refusals Motion, the Tribunal must always take into account issues of proportionality (Commissioner
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of Competition v. Reliance Comfort Limited Partnership, 2014 Comp. Trib. 9 (Competition Trib.) (" Reliance") at paras
25-27). However, the case law is clear: claims invoking the principle of proportionality must be supported by evidence
(Wesley First Nation v. Alberta,2013 ABQB 344 (Alta. Q.B.) at paras 93-94; Montana Band at para 33). It is not sufficient
to merely raise the argument that it would be too onerous to comply with a request to provide answers to questions on
discovery. Some evidence must be offered to support the claim and to establish how a request could be disproportionate
to its value.

36 Indeed, in the Tribunal's decision relied on by the Commissioner, Mr. Justice Rennie's finding that the request
to compel answers would be too burdensome and disproportionate was predicated upon actual evidence coming from
two affidavits detailing the costs, human resources and time needed to comply with the request made (Reliance at
paras 32, 39 and 42). Similarly, in Commissioner of Competition v. Air Canada, 2012 Comp. Trib. 20 (Competition
Trib.) ("Air Canada"), affidavit evidence was filed to demonstrate how the questions asked would impose a massive and
disproportionate burden (Air Canada at para 24).

37 In the current case, the Commissioner has offered no evidence to support his plea of burdensomeness and
disproportionality, and this alone would have been sufficient to reject his claim in this respect. I am not excluding
the possibility that, in some circumstances, proportionality could dictate that disclosure requirements imposed on the
Commissioner or a private litigant in an examination for discovery be more limited. These questions are highly fact-
specific and will depend on the circumstances of each case. But, in each case, a claim of disproportionate burden will
always require clear and convincing evidence meeting the balance of probability threshold (C. (R.) v. McDougall, 2008
SCC 53 (S.C.C.) at para 46).

¢. The "reformulated" questions asked by VAA

38 Inow consider VAA's "reformulated" Category A Requests, namely the questions asking for "all the facts that the
Commissioner knows" with respect to a particular issue or allegation without necessarily referencing specific bullets in
the Summaries or specific documents in the Documentary Productions. Of course, I understand that, as restated, these
Requests were not actually put to Mr. Rushton during his examination for discovery and that neither Mr. Rushton nor
the Commissioner has yet had an opportunity to consider them and to respond to them. In this regard, I accept that the
responses already given by the Commissioner to VAA's initial Category A Requests, including his "stock answer", cannot
simply be assumed to reflect what Mr. Rushton and the Commissioner would effectively respond to the "reformulated”
version of these Requests. In fact, I do not exclude the possibility that the overly broad nature of the Category A
Requests formulated by VAA and of the "stock undertaking" used at Mr. Rushton's examination for discovery may have
contributed to polarize the Commissioner's responses and to prompt him to reply with the "stock answer" he resorted
to. In that context, Mr. Rushton and the Commissioner certainly deserve to be afforded the opportunity to effectively
respond to the "reformulated" Category A Requests before the Tribunal can determine whether or not such questions
have been properly and sufficiently answered.

39 However, I believe that, in the circumstances of this case, it is also useful and practical for me to discuss what,
in my view, would constitute a proper and sufficient answer by the Commissioner to such "reformulated" Category A
Requests from VAA. As stated above, [ am ready to accept that VAA was entitled to ask the Commissioner for "all facts
known" with respect to a particular issue or allegation (Montana Band at para 27). What remains to be determined are
the parameters that can assist the parties in defining what would constitute an acceptable answer by the Commissioner
to questions seeking "all facts known" by him.

40 Inthisregard, VAA's Refusals Motion raises some fundamental questions on the extent of the disclosure obligations
of the Commissioner in the context of examinations for discovery, and it is worth taking a moment to look at this issue
from the more global perspective of oral discovery in Tribunal proceedings.

i. Examinations for discovery
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41 Itis well-accepted that the purpose of discovery, whether oral or by production of documents, is to obtain admissions
to facilitate proof of all the matters which are at issue between the parties, and to allow the parties to inform themselves
prior to trial of the nature of the other party's position, so as to define the issues in dispute (Lehigh Cement Ltd. v. R.,
2011 FCA 120 (F.C.A.) ("Lehigh") at para 30; Southam at para 3). The overall objective of examinations for discovery
is to promote both fairness and the efficiency of the trial by allowing each party to know the case against it (Eurocopter
¢. Bell Helicopter Textron Canada Ltée, 2010 FCA 142 (F.C.A.) at para 14; Montana at para 5).

42 It is also generally recognized that courts have taken a liberal approach to questions seeking "all facts known"
by a party and that, in examinations for discovery, the relevant facts should be provided with sufficient particularity
so that the information is not being buried in a mass of documentation or information. A sufficient level of specificity
contributes to render the trial process fairer and more efficient. As such, a party will typically be entitled to know not
only which facts are referred to in the pleadings but also where such description of facts is to be found (Dek-Block Ontario
Ltd. v. Béton Bolduc (1982) Inc. (1998), 81 C.P.R. (3d) 232 (Fed. T.D.) at paras 26-27). Providing adequate references
to relevant facts and their description in the documentary productions may require work, time and resources from the
party on whom the burden falls but, in large and complicated cases, the fact that "the marshalling of facts and documents
may require a great deal of work is something with which the parties simply have to live" (Montana Band at para 33).
It remains, however, that answers to questions on examination for discovery will always depend on the facts of the case
and involve a considerable exercise of discretion by the judge.

43  Other factors colour the examination for discovery process in Tribunal matters. First, the Commissioner is a unique
litigant in proceedings before the Tribunal. The Commissioner is a non-market participant and his representatives have
no independent knowledge of facts regarding the market and behaviour at issue. Rather, all of the facts or information in
the Commissioner's possession, power or control arise from what he has gathered from market participants in the course
of his investigation of the matter at stake. The Commissioner and his representatives do not have the direct and primary
knowledge of the facts supporting the Application. This means that it may typically be more difficult and challenging
for a representative of the Commissioner to exhaustively describe "all facts known" to the Commissioner.

44  Second, expeditiousness and considerations of fairness are two fundamental elements of the Tribunal's approach

and proceedings. Subsection 9(2) of the Competition Tribunal Act, RSC 1985, ¢ 19 (2 nd Supp) directs the Tribunal to
conduct its proceedings "as informally and expeditiously as the circumstances and considerations of fairness permit".
Ensuring both expeditious litigation and adequate protection of procedural fairness is thus a statutory exigency central
to the Tribunal's functions. The Tribunal endeavours to make its processes quick and efficient and, at the same time,
never takes lightly concerns raised with respect to the procedural fairness of its proceedings. Furthermore, as I have
indicated in the VAA Privilege Decision, since proceedings before the Tribunal are highly "judicialized", they attract a
high level of procedural fairness (VAA Privilege Decision at para 159). It is well-established that the nature and extent
of the duty of procedural fairness will vary with the specific context and the different factual situations dealt with by the
Tribunal, as well as the nature of the disputes it must resolve (Baker v. Canada ( Minister of Citizenship & Immigration),
[1999] 2 S.C.R. 817 (S.C.C.) at paras 25-26; VAA Privilege Decision at paras 165-170).

45  Proceedings before the Tribunal move expeditiously and the Tribunal typically adopts schedules which are much
tighter than those prevailing in usual commercial litigation, both for the discovery steps and the preparation of the
hearing itself. These delays are generally measured in a limited number of months. This is the case for this Application,
as the scheduling order provided for a timeframe of a few months to conduct documents and oral discovery. This entails
certain obligations for all parties involved, and for the Tribunal. In determining what is proper and sufficient disclosure,
concerns for expeditiousness always have to be balanced against fairness and efficiency of trial.

46 In sum, what both the parties and the Tribunal are trying to achieve with examinations for discovery is a level
of disclosure sufficient to allow each side to proceed fairly, efficiently, effectively and expeditiously towards a hearing,
with sufficient knowledge of the case it has to meet. There is no magic formula applicable to all situations, and a case-
by-case approach must always prevail to determine the appropriate level of disclosure required in examinations for
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discovery. The scope of permissible discovery will ultimately depend "upon the factual and procedural context of the
cases, informed by an appreciation of the applicable legal principles" (Lehigh at para 24). In that context, determining
whether a particular question is permissible on an examination for discovery is a "fact based inquiry" (Lehigh at para 25).

ii. The "stock answer" of the Commissioner

47  In the case at hand, the first part of the Commissioner's response to VAA's initial Category A Requests summarily
stated that he has produced to VAA all relevant, non-privileged information in the Commissioner's possession, power and
control and has further produced to VAA summaries of relevant third-party information learned by the Commissioner
from third parties in the course of the Competition Bureau's review of this matter. While he referred to his upcoming
obligations under the Competition Tribunal Rules (SOR/2008-141) and in terms of issuance of witness statements, the
Commissioner essentially said in this "stock answer" that the facts known to him in respect of the various questions
raised by VAA could be found in the Summaries and Documentary Productions, with no further detail or direction.

48  In my view, simply relying on this type of generic statement would not amount to a proper and sufficient answer

by the Commissioner to the "reformulated" Category A Requests in the context of VAA's examination for discovery !
. In the course of an examination for discovery of his representative, the Commissioner cannot just retreat behind his
Summaries and his Documentary Productions and not take proper steps to provide more detailed answers and direction
in response to specific questions and undertakings, beyond a reference to the mere existence of the materials he has
produced. Stated differently, resorting to the "stock answer" that the Commissioner has used in this case would not be
enough to meet the requirements of fairness, expeditiousness and efficiency of trial that should generally govern the
examination for discovery process in Tribunal proceedings.

49  Oral discovery has to mean something, including when the Commissioner is involved (Canada ( Commissioner of
Competition) v. United Grain Growers Ltd., 2002 Comp. Trib. 35 (Competition Trib.) ("UGG") at para 92). In my opinion,
the Commissioner cannot cloak himself with the blanket of a generic statement that all documents and summaries have
been produced, that there is nothing else, and that all relevant acts known to him are found somewhere in his documentary
productions and summaries of third-party information, without any more detail or direction, and claim that this is
sufficient to meet his disclosure obligations to relevant questions raised in an examination for discovery. Being an atypical
litigant does not imply that the Commissioner can be insulated from the basic tenets of oral discovery or above the
examination for discovery process (NutraSweet at para 35). In my view, if the Tribunal were to accept a generic statement
like the "stock answer" used by the Commissioner in this case as constituting a proper and sufficient answer to VAA's
Category A Requests, it could only serve to transform the oral discovery of the Commissioner's representative into a
masquerade. It would reduce it to an empty, meaningless process. This is not an acceptable avenue for the Tribunal to
follow, and it is certainly not a fair, efficient or even expeditious way to prepare for trial in this case.

50 While I accept that requesting the Commissioner to "issue code" his documentary productions and summaries
of third-party information and to identify every relevant document or piece of information in his materials is generally
improper in the context of examinations for discovery in Tribunal proceedings, I find that simply responding that all
relevant facts are contained somewhere in his documentary productions and summaries, without detail or direction, is
equally an improper answer from the Commissioner. Neither of these two extremes is an acceptable option (International
Minerals at para 7). I use the term "generally" as I am mindful that the disclosure requirements in an examination for
discovery will vary with the circumstances of each case and that the decisions of the Tribunal on motions to compel
answers always involve an exercise of discretion by the presiding judicial member seized of the refusals.

51 I pause to make one observation regarding the examination for discovery of Mr. Rushton in this case. In
making the above comments on the Commissioner's response to VAA's initial Category A Requests, [ am by no means
suggesting that resorting to the "stock answer" was reflective of the overall approach espoused by the Commissioner in
the examination of Mr. Rushton, or of the testimony given by Mr. Rushton. On the contrary, throughout the two-day
examination, most questions asked to Mr. Rushton did not lead to requests for undertakings by VAA as Mr. Rushton
appears to have responded satisfactorily to the vast majority of them, notably by providing information, examples and
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sufficiently specific references to portions of the Summaries or of the Documentary Productions, and by referring to
many facts that came to his mind. In fact, my reading of the examination tells me that Mr. Rushton was a cooperative
and forthcoming witness over the two days of his examination. Unanswered questions were the exception rather than the
rule and, at the end of two full days of examination, a total of only 39 Category A Requests emerged. For most questions
raised during his examination, Mr. Rushton was far from simply retreating behind the Commissioner's Summaries and
Documentary Productions and instead provided sufficient answers and direction in response to the questions asked by
VAA.

52 I observe that about three-quarters of the unanswered Category A Requests arose on the second day of Mr.
Rushton's examination. A review of the transcripts leaves me with the impression that, as the examination progressed,
counsel for both VAA and the Commissioner jumped somewhat hurriedly to simply flagging the "stock undertaking" and
providing the "stock undertaking under advisement", without always giving an opportunity to Mr. Rushton to attempt
to respond to some of the questions. This was followed by the "stock answer" eventually given by the Commissioner in
response to the Category A Requests.

iii. Proper and sufficient answer to the "reformulated" questions

53  Now, having said that about the "stock answer", how could the Commissioner properly and sufficiently respond
to the "reformulated" Category A Requests in this case? Of course, I understand that determining whether a particular
question is properly answered is a fact-based inquiry and will ultimately depend on the context of each question. Also,
the Tribunal always retains the discretion to determine what amounts to a satisfactory and sufficient answer in each case.
But, in light of the above discussion, I believe that some general parameters can be established to guide the Tribunal and
the parties in making that determination.

54 First, I accept that, like any other litigant, VAA has the responsibility to build and prepare its own case. It is
not for the Commissioner to do the work for VAA. It is VAA's task to review and organize the materials produced by
the other side, and the Commissioner does not have to give VAA a precise roadmap to find documents in the AODs or
relevant extracts in the Summaries. To a certain extent, it is incumbent upon the recipient of a documentary disclosure to
comb through it and sort it out. The Commissioner has acknowledged that it has already produced all documents in its
power, possession or control that could answer VAA's Requests, and both VAA and the Commissioner are in a position
to perform the work of identifying the facts and sources underlying the various allegations made by the Commissioner.
To some extent, the Commissioner is in no better position than VAA to do the work.

55 At the same time, on discovery, VAA has the right to be provided with the relevant factual information underlying
the Commissioner's Application and allegations therein (NutraSweet at paras 9, 35). It is entitled to know the case against
it and to obtain sufficient information respecting the specific relevant facts (Commissioner of Competition v. Direct Energy
Marketing Limited, 2014 Comp. Trib. 17 (Competition Trib.) ("Direct Energy") at para 16; NutraSweet at paras 30, 42).
Broadly speaking, the usual rules of discovery in civil proceedings apply.

56  Another tempering element in this case, as is usually the situation for most respondents in proceedings initiated by
the Commissioner before the Tribunal, is the fact that VAA is a market participant. VAA has considerable knowledge
about the industry, its operations and the players and potential players. VAA already has a good sense of the information
in the Commissioner's possession about the market in which it is alleged to have engaged into an abuse of dominant
position. As observed earlier, 1,619 records produced by the Commissioner originate from VAA itself. Practicality
dictates that I thus need to be mindful of VAA's own capability and knowledge.

57 Indeed, I note that the number of documents other than VAA's records and in-flight catering pricing data records
total less than 1,200 records and cannot be said to be voluminous, that the Summaries amount to just over 200 pages,
and that these materials are fully searchable by both VAA and the Commissioner.
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58 I further observe that the Tribunal has previously recognized that it is "sufficient if a party on discovery indicates
the significant sources on which it relies for its allegation" (Southam at para 18). Providing the main facts, significant
sources, or categories of documents described in sufficient detail to enable to locate the facts has been found by the case
law to be a proper and sufficient answer to questions raised in examinations for discovery (Southam at paras 18-19;
NutraSweet at paras 30-35; International Minerals at paras 8-10). The degree of particularity needed will vary with the
circumstances and complexity of the case, the volume of documents involved, and the familiarity of the parties with
the documents (Rule-Bilt at para 25). While some of these precedents appear to have dealt with situations where the
questions asked related to facts relied on, I am satisfied that these observations on the sufficiency of "significant sources"
remain applicable to a certain extent for questions asking for relevant facts known to the Commissioner.

59 Finally, and it is important to emphasize this, the Commissioner has clearly stated, and reiterated, that he has
produced to VAA all relevant, non-privileged information in the Commissioner's possession, power and control, and
that all relevant information learned by the Commissioner from third parties in the course of his investigation and subject
to public interest privilege has been produced through the Summaries. Accordingly, it is not disputed that all relevant
facts known to the Commissioner are already in the materials produced to VAA.

60 Inlight of the foregoing, I consider that, for an answer to VAA's "reformulated" Category A Requests asking for
"all facts known" to the Commissioner on a particular topic to be proper, it would be sufficient for the Commissioner to
provide a description of the significant relevant facts known to him, with direction as to those sections, parts or range of
pages of the Summaries and of the Documentary Productions where the significant sources of relevant facts are located.
In other words, the Commissioner does not have to offer a complete roadmap to VAA, but he must at least provide
signposts indicating what the significant facts known to the Commissioner are and offering direction as to where the
information is located in the Commissioner's materials. In my view, answering the "reformulated" Category A Requests
along these lines will result in a level of disclosure sufficient to allow both parties to proceed fairly, efficiently, effectively
and expeditiously towards a hearing in this case.

61 No magic formula exists to determine the precise level of description and direction needed, as it will evidently
vary with the facts surrounding each particular case and question. If no agreement can be reached by the parties on a
given question despite the above guidance, it will have to be assessed and determined by a presiding judicial member in
the exercise of his or her discretion. However, I believe that the parties should generally be able to sort it out without
the Tribunal's intervention if VAA and the Commissioner make good faith efforts to ask proper questions and provide
proper answers.

62 This means that the Commissioner will not have to go to the extreme advocated by VAA in this case, and
precisely identify every single fact and document known by the Commissioner for each specific question asked by VAA
in the "reformulated" Category A Requests. This, in my view, would be an unreasonable requirement in the context of
an examination for discovery in this case. For greater clarity, describing the significant relevant facts, and providing
direction to the significant sources containing the relevant facts will therefore not necessarily mean that these facts or
sources identified by the Commissioner's representative constitute an exhaustive recount of "all" the facts known to the
Commissioner. Again, requiring such an absolute level of disclosure would likewise not be fair or practical, nor would
it promote expeditiousness and efficiency at trial.

63  Ishould add that requiring the Commissioner to provide an indication of the significant relevant facts or sources
known to him should not be interpreted or construed as being a disguised way of requiring the Commissioner to identify
the facts "relied upon" for his allegations at this stage of the proceedings. As indicated above, it is trite law that this is
not something that can be requested in examinations for discovery.

iv. Specific assessment of the ""reformulated" questions
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64  Having examined and considered VAA's 39 "reformulated" Category A Requests under that lens, I conclude that
24 of these Requests will need to be answered by Mr. Rushton and the Commissioner, using the approach developed in
these Reasons as guidance. The remaining 15 "reformulated" Category A Requests will not need to be answered because
of other compelling reasons discussed below.

65 1 observe that this subset of 24 Requests embodies different situations in terms of the answers already provided by
Mr. Rushton and the Commissioner. Indeed, VAA had referred to two different categories of Category A Requests in
its Memorandum of Fact and Law: one where no specific answer was given and another where some partial information
was provided. Among these 24 Category A Requests, there are instances where the response already provided by
Mr. Rushton contained no reference whatsoever to any particular facts, and no direction as to where the relevant
information was located in the Summaries or the Documentary Productions, and where he only mentioned that "nothing

immediately comes to mind". There are others where Mr. Rushton provided references to "some information", "some
communications" or "some examples" in the Summaries or Documentary Productions, where he mentioned facts but
did not recall where the information was, where he was uncertain as to whether other responsive facts existed, or where
he indicated that there could be some facts or references but needed to verify where such information was. In the latter
group of answers, there was therefore an onset of response provided by Mr. Rushton. However, for none of these 24
Category A Requests did Mr. Rushton refer to "significant" facts or direct VAA to "significant" sources.

66  In light of the foregoing, the following 24 "reformulated" Category A Requests will need to be answered by the
Commissioner along the lines developed in these Reasons (i.e., through a description of the significant relevant facts
known to the Commissioner, with direction as to those sections, parts or range of pages of the Summaries and of the
Documentary Productions where the significant sources of relevant facts are located):

Request 24 (recent in-flight catering business changes) 2 ;

Request 30 (West-Jet's switching to in-flight catering);

Request 47 (double-catering);

Request 49 (factors considered by airlines when deciding whether to operate at an airport);

Request 50 (VAA's ability to dictate terms upon which it supplies access to the airside);

Request 57 (whether VAA participates in the market for galley handling other than sharing in revenue);
Request 58 (VAA's competitive interest in the market for galley handling);

Request 61 (exchange between a supplier and VAA about the supplier's renting requirements);

Request 62 (VAA having a competitive interest in the market for supply of galley handling);

Request 64 (whether in-flight caterers and galley handling firms operate on-or off-airport in North America);
Request 67 (innovation, quality, service levels and more efficient business models new entrants would have brought);
Request 74 (VAA's purposely excluding new entrants);

Request 77 (intended negative exclusionary effect of VAA's practice);

Request 78 (leasing land or having a kitchen located on the airport);

Request 82 (actual events of exclusion/refusal to new entrants);
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Request 83 (reasons for not granting a particular licence);
Request 84 (whether reasons expressed in a particular letter for the denial of a licence by VAA were the actual ones);

Request 86 (airports in Canada and beyond Canada that limit the number of galley handlers and number of galley
handlers in Canadian airports);

Request 89 (food as being of particular importance to Asian airlines);

Request 91 (importance of food to business/first class passengers);

Request 93 (flight delays' effect on an airline's willingness to launch or offer routes to that airport);
Request 96 (access issues raised by VAA);

Request 102 (ability of existing galley handlers at VIA to service demand); and

Request 103 (why a particular supplier left in 2003).

67 Imention that, further to my review of the transcripts of Mr. Rushton's examination, I find that the Commissioner's
responses to the two following requests offer examples of instances where Mr. Rushton provided answers echoing, at
least in part, the guidance developed in these Reasons. Request 47 on double-catering has been answered through several
references made by Mr. Rushton to important relevant information and direction to a range of pages and even specific
bullets in the Summaries. Similarly, Request 64 on whether in-flight caterers and galley handling firms operate on-or off-
airport in North America contained references by Mr. Rushton to facts and to information being generally contained at
certain pages and sections in the Summaries. These responses to Requests 47 and 64 are examples of minimal benchmarks
that the Commissioner should use for constructing proper and sufficient answers.

68 Conversely, for the remaining 15 "reformulated" Category A Requests, I find that, even if the requirement for
specific references to the Summaries and Documentary Productions were severed from the requests, and despite the
limited, insufficient response offered so far through the "stock answer" given by the Commissioner, they still do not need
to be answered by the Commissioner for other various compelling reasons.

69  First, I agree with the Commissioner that several of these requests from VAA remain improper in any event, as
they invite economic analysis, opinion or conclusions from the Commissioner on certain issues, or require comparative
analyses between different price and non-price factors, as opposed to the facts themselves (NutraSweet at paras 23, 38;
Southam at paras 12-13). Such requests essentially seek to reveal how the Commissioner assessed and interpreted facts,
and therefore need not be answered. These are:

Request 21 (market definition that does not include catering);

Request 25 (geographic market definition being characterized solely as VIA);

Request 48 (whether VIA competes with other airports);

Request 53 (land rents charged to in-flight catering firms by VAA compared to other North American airports);

Request 56 (VAA's latitude in determining prices and non-price dimensions for the supply of galley handling at
VIA);

Request 66 (whether concession fees charged by VAA are constrained by competition with other airports);

Request 71 (whether the business of certain catering suppliers at VIA are profitable);

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989325437&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991354172&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

The Commissioner of Competition v. Vancouver Airport Authority, 2017 Comp. Trib. 16,...
2017 Comp. Trib. 16, 2017 CarswellNat 6366, 2017 CarswellNat 9308

Request 81 (market power of VAA in relation to galley handling affected by tying of airside access to leasing land
at airport);

Request 100 (impact at VIA of reduction from two caterers to one);

Request 104 (scale and scope economies in catering and galley handling and how they would cross over from catering
to galley handling);

Request 105 (competition between certain suppliers for galley handling and catering at VIA); and

Request 106 (how prices for catering/galley handling at VIA compare to prices at airports where new entry is not
limited).

70 Second, as counsel for VAA conceded at the hearing, Request 60 on pricing data has already been answered
through the more than 11,000 in-flight caterer pricing data records provided by the Commissioner.

71 Third, Requests 72 and 73 on certain meetings involving VAA need not be answered as VAA confirmed in its
Memorandum of Fact and Law that it already has the facts. In addition, these requests are not asking for facts but, rather,
for an interpretation or characterization of those facts by the Commissioner. Questions of this nature are improper and
need not be answered.

B. Category B Requests

72 VAA's 11 Category B Requests relate to questions that Mr. Rushton declined to answer on the basis of the
Commissioner's public interest privilege. VAA claims that, to the extent the Commissioner asserts public interest privilege
over information sought on oral discovery, he must establish that the information is in fact privileged and falls within
that class of privilege. VAA contends that, in the challenged questions, the Commissioner simply made a bald assertion of
public interest privilege, and that he has not addressed the scope of the public interest privilege or how such information
falls within that scope.

73 1disagree.

74 As it was recently confirmed by the Tribunal in the VAA Privilege Decision, the Commissioner's public interest
privilege has been approved as a class-based privilege. This privilege recognizes the existence of a class of documents and
communications, created or obtained by the Commissioner during the course of a Competition Bureau investigation,
as being protected, such that they need not be disclosed during the discovery phase of proceedings before the Tribunal.
It guarantees to those persons having provided information to the Commissioner that their information will be kept in
confidence and that their identities will not be exposed unless specifically waived by the Commissioner at some point
in the proceedings.

75  The assertion of the public interest privilege therefore allows, in the discovery process, the Commissioner to refuse
to disclose facts that would reveal the source of the information protected by the privilege (UGG at para 93). I underline
that this public interest privilege is limited, and extends only insofar as is necessary to avoid revealing the identity of the
person or the source of the information gathered by the Commissioner. Needless to say, the privilege cannot be used by
the Commissioner to avoid his normal disclosure obligations.

76  In this case, the Commissioner (and also through Mr. Rushton in his examination for discovery) has refused to
answer VAA's 11 Category B Requests in order to precisely avoid having to reveal the source of the information sought.
In his sworn testimony, Mr. Rushton has indicated that answering those VAA questions would risk uncovering the
identity of third-party sources. Accordingly, these questions are objectionable, as they encroach on the Commissioner's
public interest privilege.
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77  VAA claims that, in the event the Commissioner asserts public interest privilege as the basis for refusing to respond
to a question or undertaking, he is required to provide evidence as to how responding to the question would reveal or risk
revealing the source. I do not share that view. I am instead of the view that the burden lies on the party seeking disclosure
to demonstrate why a communication or document subject to a class-based privilege should be disclosed. This is true
for the public interest privilege of the Commissioner as it is for other class privileges such as the solicitor-client privilege.
Once it is established that the relationship is one protected by the privilege, the information is prima facie privileged, and
it is up to the opposing party to prove that the privilege does not apply. For instance, it belongs to the party seeking
disclosure of a solicitor-client communication to demonstrate that the privileged communication should be disclosed,
by proving, for example, that the privilege has been waived.

78  In other words, it is incumbent upon VAA to demonstrate why the public interest privilege should be lifted in the
case at hand. The burden does not suddenly shift back to the Commissioner to re-assert the class-based public interest
privilege because VAA challenges it. The presumption of privilege is to be rebutted by the party challenging the privilege.
VAA's proposed approach would in fact turn the class-based public interest privilege of the Commissioner into a case-
by-case privilege. Privileges established on a case-by-case basis refer to documents and communications for which there
is a prima facie presumption that they are not privileged and are instead admissible, but can be excluded in a particular
case if they meet certain requirements. In those situations, there is no presumption of privilege, and it is then up to
the party claiming a case-by-case privilege to demonstrate that the documents and communications at stake bear the
necessary attributes to be protected from disclosure. The analysis to be conducted to establish a case-by-case privilege
requires that the reasons for excluding otherwise relevant evidence be weighed in each particular case. This does not
apply to class-based privileges.

79 Furthermore, in the VAA Privilege Decision, I discussed the "unique way" in which the Commissioner's public
interest privilege has developed, and I referred to two elements in that regard: "the safeguard mechanisms put in place by
the Tribunal to temper the adverse impact of the limited disclosure and the high threshold (e.g., compelling circumstances
or compelling competing interest) required to authorize lifting the privilege" (VAA Privilege Decision at para 81).

80 The safeguard mechanisms have been mentioned by VAA in this Refusals Motion. They include: (1) the
Commissioner's obligation to provide, prior to the examinations for discovery, detailed summaries of all information
being withheld on the basis of public interest privilege, containing both favourable and unfavourable facts to the
Commissioner's Application; (2) the option for the respondent to have a judicial member of the Tribunal, who would
not be adjudicating the matter on the merits, to review the documents underlying the summaries to ensure they have
been adequately summarized and are accurate; and (3) the fact that the Commissioner will have to waive privilege on
relevant documents and communications and provide will-say statements ahead of the hearing, if he wants to rely upon
information from certain witnesses in proceedings before the Tribunal (VAA Privilege Decision at paras 61, 82-87). 1
pause to note that, in the current case, the first two safeguard mechanisms have already been used, and the third one will
likely kick in when the Commissioner files his witness statements.

81 The second element I evoked in the VAA Privilege Decision was another mechanism available to VAA to
challenge the public interest privilege of the Commissioner, namely by demonstrating the presence of "compelling"
circumstances allowing one to circumscribe the reach of the Commissioner's public interest privilege (VAA Privilege
Decision at paras 88-91). The public interest privilege of the Commissioner is not absolute and can be overridden by
"compelling circumstances” or by a "compelling competing interest". But this requires clear and convincing evidence
proving the existence of circumstances where the Commissioner's public interest privilege could be pierced, and it is a
high threshold. As I had mentioned in the VAA Privilege Decision, Madam Justice Dawson notably expressed the test
as follows: "public interest privilege will prevail unless over-ridden by a more compelling competing interest, and fairly
compelling circumstances are required to outweigh the public interest element" (Canada ( Commissioner of Competition)
v. Sears Canada Inc., 2003 Comp. Trib. 19 (Competition Trib.) at para 40).
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82  VAA had the option of bringing a motion to override the public interest privilege and to challenge the documents
and information over which the Commissioner asserted a claim of public interest privilege, by demonstrating the presence
of such compelling circumstances or compelling competing interests. It has not done so with respect to any of its 11
Category B Requests. Similarly, in the context of this Refusals Motion, VAA has offered no evidence sufficient for the
Tribunal to even consider the potential exercise of its discretion to set aside the public interest privilege asserted by the
Commissioner using that "compelling circumstances" mechanism. As admitted by counsel for VAA at the hearing, no
evidence of compelling circumstances or compelling competing interests has been adduced or provided by VAA at this
point, with respect to any of the Category B Requests. In the circumstances, I find that there are no grounds to compel
the answers sought by VAA in its Category B Requests.

83 I make one last comment on the issue of public interest privilege. I do not agree with the suggestion that, in the
VAA Summaries Decision, Mr. Justice Phelan recognized or implied that questions requiring a circumvention of the
public interest privilege would be automatically proper at the time of oral discovery of the Commissioner's representative.
Mr. Justice Phelan instead stated that the identity of the sources "may be disclosed before trial if the Commissioner
relies on the source for evidence", in fact alluding to the third safeguard mechanism referred above, namely the stage
at which the Commissioner files his witness statements (VAA Summaries Decision at para 23). Contrary to VAA's
position, I do not read Mr. Justice Phelan's comments as signalling that the public interest in not identifying third-party
sources of information or not giving information from which sources may be identified could be quietly lifted at the
oral discovery stage, without having to go through the demonstration of "compelling circumstances" or "compelling
competing interests".

84 For those reasons, VAA's Category B Requests 32, 39, 43, 117, 121, 122, 123, 124, 125, 127 and 128 need not
be answered.

85 I would further note that I agree with the Commissioner that Requests 39 and 43 need not be answered for an
additional reason, as they relate to the conduct of the Commissioner's investigation and are thus not relevant to the
Application (Southam at para 11).

86 AstoRequest 117, I also find that it needs not be answered by the Commissioner for another reason: it is premature
at this stage of the proceedings. The Commissioner does not have to identify his witnesses prior to serving his documents
relied upon and his witness statements (Southam at para 13). When the Commissioner does so on November 15, 2017 (as
mandated by the scheduling order issued by the Tribunal), the third safeguard mechanism will require the Commissioner
to waive his public interest privilege on relevant documents and communications from witnesses providing will-say
statements, if he wants to rely on that information. The Commissioner does not have to identify his witnesses prior to
that time and, if VAA believes that the Commissioner does not comply with his obligations when he serves his materials
on November 15, 2017, it will be able to raise the issue with the Tribunal at that time.

87 That being said, by finding that VAA's Request 117 is premature, I should not be taken to have determined
that, in order to comply with his obligations at the witness statements stage, the Commissioner could simply waive his
privilege claims over those documents and communications he will actually rely on in his materials, as opposed to all
documents and communications related to the witness(es) for whom the privilege is waived. This is a fact based matter
that the Tribunal will address as needed. I would however mention that, depending on the circumstances, considerations
of fairness could well require that the privilege be waived on all relevant information provided by a witness appearing
on behalf of the Commissioner, both helpful and unhelpful to the Commissioner, even if some of the information has
not been relied on by the Commissioner (Direct Energy at para 16). As long as, of course, disclosing the information not
specifically relied on by the Commissioner does not risk revealing the identity of other protected sources and imperil the
public interest privilege claimed by the Commissioner over sources other than that particular witness.

C. Category C Requests
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88 I finally turn to VAA's Category C Requests, where Request 110 is the only item remaining. Request 110 asks
the Commissioner to "[pJrovide a list of the customary requirements in each category - health, safety, security, and
performance - that the Commissioner is asking the Tribunal to impose as part of its order". This Request need not be
answered. | agree with the Commissioner that what makes any of these requirements "customary" will be determined
through witnesses at the hearing of the Application on the merits, and that this is not a proper question to be asked
from Mr. Rushton at this time.

IV. CONCLUSION

89 For the reasons detailed above, VAA's Refusals Motion will be granted in part, but only with respect to the
"reformulated" version of some Requests. I am not persuaded that there are grounds to compel the Commissioner to
provide answers to the specific Category B and C Requests listed by VAA, as well as to the Category A Requests as these
were initially formulated by VAA at the examination for discovery of Mr. Rushton. However, I am of the view that,
when considered in their "reformulated" version, 24 of VAA's 39 Category A Requests will need to be answered by the
Commissioner's representative along the lines developed in the Reasons for this Order. The remaining 15 "reformulated”
Category A Requests will not have to be answered in any event, based on the additional reasons set out in this decision.

FOR THE ABOVE REASONS, THE TRIBUNAL ORDERS THAT:
90  The motion is granted in part.

91 VAA's Category B and C Requests as well as VAA's Category A Requests as these were formulated at the
examination for discovery of Mr. Rushton need not be answered.

92  The "reformulated" Category A Requests 24, 30, 47, 49, 50, 57, 58, 61, 62, 64, 67, 74, 77, 78, 82, 83, 84, 86, 89, 91,
93,96, 102 and 103 need to be answered along the lines developed in the Reasons for this Order, by November 3, 2017.

93 The "reformulated" Category A Requests 21, 25, 48, 53, 56, 60, 66, 71, 72, 73, 81, 100, 104, 105 and 106 need
not be answered.

94  As success on this motion has in fact been divided, costs shall be in the cause.

Footnotes

1 As explained in more detail below, some of VAA's Category A Requests, even if "reformulated”, need not be answered by the
Commissioner for other reasons, and this discussion on the Commissioner's generic answer therefore does not apply to them.

2 The actual description of the various VAA Requests has been slightly modified in this decision to remove any confidential
information and specific references to confidential material.
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IN THE MATTER OF the Competition Act, RSC, 1985, ¢ C-34 as amended:

IN THE MATTER OF an application for orders pursuant to section 74.1 of the Competition Act
for conduct reviewable pursuant to paragraph 74.01(1)(a) and subsection 74.01(3) of the
Competition Act;
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The Commissioner of Competition
(applicant)

and

Hudson’s Bay Company
(respondent)

Dates of hearing: December 1%, 2017
Before Judicial Member: J. Gagné
Date of Order and Reasons: December 7, 2017

ORDER AND REASONS FOR ORDER



l. Nature of the Matter

[1] On May 26, 2017, the Tribunal issued a Scheduling Order directing both parties to
provide the other with an affidavit of documents by September 29, 2017. While Hudson’s Bay
Company [HBC] did provide the Commissioner of Competition with an affidavit of documents
by this date, it only included material from March 1, 2013 to February 9, 2015, totalling 37,000
documents. The affidavit of documents did not include any material from February 2015 until
the present [Disputed Time Period], despite the Commissioner’s Notice of Application alleging
that HBC continues to engage in reviewable conduct contrary to the Competition Act, RSC 1985,
c C-34 [Act].

[2] The Commissioner seeks an order from the Tribunal directing HBC to comply with the
Scheduling Order by producing a further and better affidavit of documents inclusive of the
Disputed Time Period, failing which the Commissioner asks that HBC’s Response to the
Commissioner’s Notice of Application be struck in its entirety. The motion was heard by the
Tribunal on December 1st, 2017 and since it soon became obvious that neither party had a firm
position on the outcome of the Commissioner’s motion, they were given until the end of the day
on December 4 to resolve it in whole or in part. By letter from the Commissioner’s counsel dated
December 4, 2017, the Tribunal was informed that HBC would be producing the following
documents by December 13, 2017, but that this supplementary production remains insufficient
for the Commissioner:

- Sleep Sets Compliance Grids for February 2015 through
January 2017 (two documents). These documents are the
annual tracking documents used by HBC’s sleep sets
“buyer” to track the number of days (and which days) each
sleep set collection is offered at regular and promotional
prices. They also indicate HBC’s promotion schedule for
sleep sets. These documents fall within Category D of the
Commissioner’s chart attached as Annex A to his
Memorandum of Fact and Law on the motion.

- Compliance Manual (one document). This document has
been updated once since February 2015 and will be
produced. It applies to sleep sets as well as to other
products. It falls within Categories D and F of the
Commissioner’s Annex A chart.

- National flyers advertising “End of Line” sleep sets during
the period February 2015 through the date of the Notice of
Application. These documents respond to Category E of the
Commissioner’s Annex A chart.

[3] The Commissioner’s Annex A is attached to these reasons.



1. The Notice of Application

[4] On February 22, 2017, the Commissioner brought a Notice of Application pursuant to
section 74.1 of the Act alleging that HBC has previously engaged in and continues to engage in
two unique types of reviewable conduct contrary to paragraph 74.01(1)(a) and
subsection 74.01(3) of the Act.

[5] First, in contravention of subsection 74.01(3) of the Act, the Commissioner alleges that
HBC has engaged in deceptive marketing practices by offering sleep sets at grossly inflated
regular prices, and then advertising deep discounts off these deceptive regular prices in order to
promote the sale of the sleep sets to the public. This alleged contravention is said to have
occurred from July 19, 2013 to October 30, 2014 and there are six sleep set advertisements
identified in the Notice of Application as distinct instances where HBC made such deceptive
representations.

[6] Second, in contravention of paragraph 74.01(1)(a) of the Act, the Commissioner alleges
that HBC engages in deceptive marketing practices by offering its sleep sets as part of inventory
“clearance” or “end of line” promotions. The Commissioner contends that a “clearance” or “end
of line” sale implies that the price has been permanently lowered, with the object of selling any
remaining on-hand inventory. Despite such advertisements, the Commissioner alleges that HBC
continues to replenish from manufacturers by ordering new sleep sets during these sales.

[7] The allegedly deceptive use of the term “clearance” is said to have occurred between
March 1, 2013 and December 26, 2014, while the allegedly deceptive use of the term “end of
line” is identified as current HBC practice, dating back to the end of December 2014. In his
Notice of Application, the Commissioner provides examples of this deceptive use of the term
“clearance” occurring between (i) January 10 and 16, 2014 and (ii) February 14 and 27, 2014.
Despite alleging that the use of the term “end of line” is ongoing, the Commissioner only
provides two examples of this alleged contravention, both occurring between
January 9 and 15, 2015.

[8] The Commissioner is seeking various forms of relief including “a declaration that [HBC]
is engaging or has engaged in reviewable conduct, contrary to paragraph 74.01(1)(a) and
subsection 74.01(3) of the Act” and “an order prohibiting HBC from engaging in the reviewable
conduct or substantially similar reviewable conduct for any product supplied by HBC in Canada,
for a period of ten years from the date of such order.”

1. Document Production

[9] Prior to the start of this proceeding and following an application by the Commissioner,
the Federal Court issued an order pursuant to paragraph 11(1)(b) of the Act requiring HBC to
produce records up to the date of issuance of that order, January 30, 2015 [Section 11 Order].
HBC produced 27,000 documents in response to the Section 11 Order.



[10] During the course of this proceeding, a case management conference was held on
May 25, 2017, following which the Tribunal issued the Scheduling Order. Among numerous pre-
hearing steps, the Scheduling Order directed both parties to exchange affidavits of documents
and to produce the documents listed therein by September 29, 2017. The parties agreed to list but
to not reproduce the documents already provided in response to the Section 11 Order in their
respective affidavits of documents.

[11] HBC did provide the Commissioner with an affidavit of documents by
September 29, 2017, though it only listed material from March 1, 2013 to February 9, 2015,
totalling 37,000 documents. 10,000 documents were newly produced, extending only ten days
beyond the issuance of the 2015 Section 11 Order. The affidavit of documents did not include
any material after February 9, 2015.

[12] Between October 24, 2017 and November 6, 2017, counsel for the parties corresponded
via email, with counsel for the Commissioner seeking an explanation for the lack of material
after February 9, 2015. On October 31, 2017, counsel for HBC wrote “it may be appropriate to
make supplementary production” and “[a]ssuming that HBC will make some supplementary
production, we are hoping to be able to do so by mid-December.” On November 6, 2017, counsel
for the Commissioner replied, seeking a firm commitment from HBC counsel to produce more
up-to-date documents and a deadline for doing so, without which counsel for the Commissioner
would seek a motion to compel further production.

V. Issues

[13] I believe that this motion raises the following issues:

A. Are the documents in the Disputed Time Period relevant to the matters at issue in this
proceeding?

B. If documents in the Disputed Time Period are relevant, is the Commissioner’s request
consistent with the principle of proportionality in discovery?

C. If documents in the Disputed Time Period are relevant, is the Commissioner entitled to
a remedy in respect of HBC’s non-compliance with the Scheduling Order?

V. Analysis

A. Are the documents in the Disputed Time Period relevant to the matters at issue in this
proceeding?



[14] | believe that only those documents relating to HBC’s purported false or misleading
representations in “end of line” promotions from the Disputed Time Period are relevant to the
matters at issue in this proceeding. To be more specific and with reference to Annex A, | believe
that only documents in Category E (documents relating to HBC’s continued use of “end of line”
representations with respect to sleep sets) are relevant.

1) Documents Relating to HBC’s Promotional Practices and Commercial
Conduct

[15] | agree with HBC that a reading of the Commissioner’s Notice of Application conveys
that HBC’s alleged contraventions of the Act relate to two unique types of reviewable conduct
having to do with sleep sets. In the overview of the Notice of Application, the Commissioner
writes, “HBC has engaged in deceptive marketing practices by offering sleep sets at grossly
inflated regular prices, and then advertising deep discounts off these deceptive regular prices in
order to promote the sale of the sleep sets to the public” (at para 2). The Commissioner also
writes, “HBC also engages in deceptive marketing practices when offering its sleep sets as part
of inventory “clearance” or “end of line” promotions” (at para 7).

[16] Contrary to what the Commissioner argues, a plain reading of the Notice of Application
does not convey to the reader that HBC is engaging in these alleged contraventions for any
product other than sleep sets. In three paragraphs in the Notice of Application, the Commissioner
alludes to HBC’s alleged use of deceptive marketing practices for products other than sleep sets.
First and foremost, paragraph 8 states: “HBC has been making these types of representations
throughout Canada to promote the sale of various products since at least March 2013 until now”
[my emphasis]. Second, paragraph 108 states: “The types of representations used to promote
sleep sets are used extensively by HBC to promote other products”. Third, paragraph 111 states:
“HBC has made, and continues to make, the foregoing false or misleading representations to the
public for the purpose of promoting sleep sets and their business interests more generally”. These
would be the “catchall” allegations that would render documents pertaining to all products sold
by HBC relevant to this proceeding, rather than the specific sleep sets clearly identified in the
Notice of Application.

[17] There are references to marketing for other products in the Notice of Application and the
Commissioner’s Reply (see paras 3, 107, 108 and 110 of the Notice of Application and para 19
of the Reply). However, those references discuss elements of HBC’s marketing practices that do
not contravene the Act. For example, paragraph 3 of the Notice of Application indicates that,
“HBC markets many of the products it sells using a “high-low” pricing strategy.” Paragraph 108
states: “All of these divisions, as well as many others, use OSP [ordinary selling price]
representations to promote the sale of HBC products.” High-low pricing strategies and OSP
representations are not in and of themselves deceptive. They can become deceptive when regular
prices are grossly inflated and then substantial discounts off of such deceptive regular prices are
advertised, as the Commissioner alleges that HBC did for sleep sets.

[18] Additionally, paragraphs 107 and 110 of the Notice of Application and paragraph 19 of
the Commissioner’s Reply indicate that HBC’s compliance policies apply to all products.
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However, the Commissioner cannot allege that because HBC’s compliance policies may have
failed to prevent the materialization of deceptive marketing representations for sleep sets that
consequently, all products that HBC sells are under suspicion of being marketed deceptively and
may be brought before the Tribunal under the umbrella of this application. There is no logic to
that proposition and more importantly, the Commissioner offers no evidence or specific
examples of other products in his Notice of Application.

[19] | agree with HBC that the Commissioner’s application is about sleep sets and not, more
generally, all of HBC’s promotional practices and commercial conduct. The scant three
references that the Commissioner makes within his 115-paragraph Notice of Application to
“other products” are not sufficient to make the Commissioner’s application expand to products
other than the sleep sets at issue. Had the Commissioner sought to include more of HBC’s
products and practices within his application, he could easily have done so. In fact, at the
hearing, the Tribunal asked the Commissioner’s counsel if, from the 37,000 documents received
so far, any information led him to believe that HBC used the alleged deceptive practices with
respect to any other product, and if such information justified amending the Notice of
Application. He answered in the negative.

[20] The Commissioner cannot use section 74.1 of the Act to argue that because he is entitled
to a remedy involving “substantially similar reviewable conduct” if successful in this proceeding,
then he is also entitled to discovery regarding “substantially similar reviewable conduct.” If at
the eventual hearing of this application, the Commissioner successfully establishes that HBC has
engaged in and is engaging in conduct contrary to the Act, then he may argue for an order
prohibiting substantially similar reviewable conduct.

[21] Moreover, as argued by HBC, “[tlhe Commissioner raised no issue with the scope of
HBC’s Schedule 1 production insofar as it related to the period prior to the issuance of the
Section 11 Order.” That is to say that the 27,000 documents HBC provided to the Commissioner
under the Section 11 Order include documents relating to sleep sets, and not its promotional
practices and commercial conduct more generally. Rightfully, the Commissioner took no issue
with that.

[22] Thus, referring back to Annex A, documents in Category F (documents relating to HBC’s
post-January 2015 compliance practices and policies for the products other than sleep sets HBC
offers and has offered for sale, etc.) are not relevant. Expanding discovery beyond documents
related to sleep sets would constitute a fishing expedition.

2 Documents from the Disputed Time Period relating to (i) HBC’s Purported
Deceptive Ordinary Price Representations and (ii) HBC’s Purported False or
Misleading Representations in Clearance and End of Line Promotions

[23] As previously stated, | believe that documents from the Disputed Time Period are
relevant to the matters at issue in this proceeding, but only those relating to HBC’s purported




false or misleading representations in “end of line” promotions (in other words, documents
relating to HBC’s alleged contravention of paragraph 74.01(1)(a) of the Act).

[24] Documents from the Disputed Time Period having to do with HBC’s purported deceptive
ordinary price representations and its purported false or misleading representations in
“clearance” promotions are, in my view, not relevant.

[25] A plain reading of the Commissioner’s Notice of Application indicates that HBC’s
purported deceptive ordinary price representations are limited to six specific sleep set
advertisements from July 19, 2013 to October 30, 2014 — well before the Disputed Time Period.
This conduct occurred in the past and is not ongoing due to the language that the Commissioner
uses, specifically when compared to the language that is used for the second type of reviewable
conduct identified in the Notice of Application.

[26] The Commissioner uses the past tense to refer to this first type of reviewable conduct,
whereas he uses the present tense to refer to the second type of reviewable conduct. For example,
at paragraph 2 of the Notice of Application: “HBC has engaged in deceptive marketing practices
by offering sleep sets at grossly inflated regular prices...” as compared to paragraph 7: “HBC
also engages in deceptive marketing practices when offering its sleep sets as part of inventory
“clearance” or “end of line” promotions”.

[27] At paragraph 26, the Commissioner writes: “From the various sleep sets offered by HBC,
the Commissioner identified the following for review under subsection 74.01(3) of the Act.”
Additionally, the Commissioner includes as Heading B at page 30 of the Notice of Application,
“Examples of HBC’s False or Misleading Clearance Representations”, and as Heading D at
page 35, “Examples of HBC’s False or Misleading End of Line Representations.” These
different turns of phrase suggest that the Commissioner reviewed all of HBC’s sleep set
advertisements up until the present and was only able to identify six specific advertisements
making allegedly deceptive ordinary price representations in contravention of
subsection 74.01(3) of the Act. The six advertisements are not presented as “examples” — rather,
they are presented as the only instances of this kind of deceptive marketing practice.

[28] In contrast, the Commissioner’s use of the present tense and the word “examples” for the
second type of reviewable conduct suggests that HBC’s use of purportedly false or misleading
end of line representations is still ongoing (since the Commissioner clearly sets out that HBC
stopped using clearance representations for the purpose of promoting sleep sets in
December 2014).

[29] Given the language that the Commissioner uses in his Notice of Application, | agree that
HBC’s first type of impugned conduct (purported deceptive ordinary price representations) took
place prior to the Disputed Time Period (from July 19, 2013 to October 30, 2014). | also agree
that HBC’s second type of impugned conduct involving “clearance” representations took place
prior to the Disputed Time Period (from at least March 1, 2013 to December 26, 2014).



[30] However, I do not agree that HBC’s second type of impugned conduct involving “end of
line” representations took place exclusively prior to the Disputed Time Period. | believe that the
Notice of Application makes clear that such conduct is ongoing. In fact, this continuity is not
clearly denied in HBC’s response. During the hearing, | asked counsel for HBC if they deny that
the use of end of line representations in sleep set promotions is ongoing, so to potentially render
the filing of more contemporaneous documents irrelevant. I did not receive a clear answer.

[31] Consequently, and subject to HBC’s undertaking to file the documents listed in paragraph
2, documents in Categories A, B, C and D of Annex A are not relevant. By reference to the
Notice of Application, only documents in Category E (documents relating to HBC’s continued
use of “end of line” representations with respect to sleep sets) are relevant.

B. If documents in the Disputed Time Period are relevant, is the Commissioner’s request
consistent with the principle of proportionality in discovery?

[32] Given my conclusion that documents relating to HBC’s continued use of end of line
representations with respect to sleep sets are relevant, | believe the Commissioner’s request in
respect of those documents to be consistent with the principle of proportionality.

[33] HBC has known since February 22, 2017, when it was served with the Commissioner’s
Notice of Application, that the Commissioner believes its impugned conduct involving end of
line representations to be ongoing. Therefore, the obligation to produce these relevant documents
is not an “additional production” request. It’s a production that HBC should have included in its
affidavit of documents by September 29, 2017, as required by the Scheduling Order.

[34] HBC had four months to make this production and failed to do so. Its production of
10,000 additional documents covering a mere ten days beyond what it already provided for the
Section 11 Order, simply because the examples of “end of line” representations cited in the
Notice of Application stop in February 2015, is not acceptable.

[35] Moreover, given the more limited category of relevant documents that I believe HBC
should still produce, the time, expense and effort required to do so should be significantly lower
than what HBC initially expected.

C. If documents in the Disputed Time Period are relevant, is the Commissioner entitled to
a remedy in respect of HBC’s non-compliance with the Scheduling Order?

[36] In light of the above, HBC is deficient in its documentary production obligations under
the Scheduling Order and the Competition Tribunal Rules, SOR/2008-141. HBC should still
produce relevant documents from the Disputed Time Period involving its “end of line”
representations with respect to sleep sets.




[37] In terms of deadline, I think it is perfectly reasonable to require HBC to provide these
additional documents, along with those listed in paragraph 2 of these reasons, by
December 20, 2017.

[38] Should HBC fail to make supplementary production within that deadline, the
Commissioner would be entitled to some remedy. However, striking out HBC’s Response in its
entirety is way too drastic as, contrary to the Commissioner’s contention, HBC is not
substantially non-compliant with the Scheduling Order.

[39] Considering the mitigated outcome of the Commissioner’s motion, each party will bear
its own costs.

VI. Conclusion

[40] The documents in the Disputed Time Period are relevant insofar as they relate to HBC’s
continued use of “end of line” representations with respect to sleep sets. By failing to produce
these documents, HBC is deficient in its documentary production obligations under the
Scheduling Order and the Competition Tribunal Rules. HBC is required to produce these
documents, along with the ones listed in paragraph 2 of these reasons, on or before
December 20, 2017. No costs are granted.

FOR THE ABOVE REASONS, THE TRIBUNAL ORDERS THAT:
[41] The Commissioner of Competition’s motion is granted in part.

[42] Hudson’s Bay Company is to file a further Affidavit of Documents inclusive of the
period from February 2015 until now, listing the following documents, and to deliver the
following documents to the Commissioner of Competition, on or before December 20, 2017:

a) Sleep Sets Compliance Grids for February 2015 through January 2017
(two documents). These documents are the annual tracking documents
used by HBC’s sleep sets “buyer” to track the number of days (and
which days) each sleep set collection is offered at regular and
promotional prices. They also indicate HBC’s promotion schedule for
sleep sets. These documents fall within Category D of Annex A.

b) Compliance Manual (one document). This document has been updated
once since February 2015 and will be produced. It applies to sleep sets
as well as to other products. It falls within Categories D and F of
Annex A.

c) National flyers advertising “End of Line” sleep sets during the period
February 2015 through the date of the Notice of Application. These
documents respond to Category E of Annex A.



d) Documents relating to HBC’s continued use of end of line
representations with respect to sleep sets. These documents respond to
Category E of Annex A.

[43] The rest of the Scheduling Order of May 26, 2017 remains unchanged.

[44]  No costs are granted.

DATED at Ottawa, this 7" day of December 2017.

SIGNED on behalf of the Tribunal by the presiding judicial member.

(s) Jocelyne Gagné

10



CATEGORIES OF DOCUMENTS LK TO PLEADINGS SAMPLE DOCUMENTS FROM HBC's
AFFIDAVIT OF DOCUMENTS
A. Documents relating to HBC's post- Jan 2015 | APPLICATION A - SETTDNG PRICES

practices regarding setting prices for sleep
sets, including documents related to setting
and establishing regular and promotional
Pprices; monitoring the price; changing the
regular or promotional price; monitoring or
review of competitors’ prices; the influence of
manufacturers on prices.

B. Documents relating to HBC's post-Jan 2015
sleep set marketing practices, including
documents related to the marketing process
(approvals, promotional event calendars);

market research and studies(but not including

actual representations).

C. Documents relating to HBC's post-2015
financial results and estimates for sleep sets,
including documents setting out gross margin
analvsis; profitability; revenues; strategic
planning and growth strategies, forecasting;
internal sales estimates and actual volumes.

Paragraph 2 - “HBC has engaged in deceptive marketing practices by offermg sleep sets at grossly
mflated regular prices, and then advertizing deep discounts off these deceptive regular prices in crder to
promote the sale of the sleep sets to the public. The regular prices of the slaep sets were so mnflated above
what the market would bear that sales at the regular price were virtually non-existent ™

Paragraph 3 — “HBC markets many of the products it sells using a “high-low” pricing stratezy. Under this
strategy, HBC offers merchandize at a high regular price with frequent deep promotional discounts off that

s

PIICE.

Paragraph 8 — “HBC contimues to offer sleep sets usng both of these types of deceptive marketing
practices. HBC has been making these types of representations throughout Canada to promote the sale of
various products since at least 1 March 2013 until now.”

Paragraph 111 — “HBC has made, and continues to make, the foregoing false or misleading
representafions to the public for the purpose of promoting sleep sets and thew business mterests more
generally.”

Paragraph 112 — “Pursuant to subsection 74.1(5) of the Act, the decepfive conduct descnbed herem is
aggravated by the following: ... b. HBC has made the same or sipular representations frequently and over
an extended peniod of fime...”

RESPONSE

Paragraph 31 — “Each year, Hudson's Bay offers numerous collections and, within those collections,
multiple sleep sets, for sale in Canada. In 2013, for example, Hudson's Bay offered approxmately two
dozen collections of mattresses for sale, consistent with a product assortment developed by Hudsen's Bay's
mattress buyer m conjunction with managers in Hudson's Bay's major home products division. The
Commuszsioner’s Appheation in respect of HBC's pwported breach of subsection 74.01(3) of the Act relates
only to four particular sleep sets offered for sale by Hudsen's Bay in 2013 and 2014.7

¢  Setting regular and promotional price:
o HBC00023315

+ Establishing regular price (floorng at regular
{price prior to any promotions):
o HBCO00353526

o Monitoring and changing the price:
o HBCO0039850

+ Monitoring or review of competitors prices:
o HBCO00026876

¢ Influence of manufacturers on prices:
o HBCO00026987

B - MAREETING

s Planning/Approvals:
o HBC00032823
o HBCO00028492

+ Promotional Event Calendars:
o HBCO00013682 (tab-Marketing Calendar
2013)

s  Market analysis, research and stodies:
o HBCO0034775
o HBCO0006106
o HBC00009235

¢ Marketing costs:
o HBC00031193

C - FNANCIALS




CATEGORIES OF DOCUMENTS LIVK TO PLEADINGS SAMPLE DOCUMENTS FROM HBC’s
AFFIDAVIT OF DOCUMENTS

#  Margin analysis:

o HBC00039406

+  Profitability:
o  HBCO0021515

+ Revenues:
o HBC00003022

o Growth strategies / Strategic planning:
o HBC00012016
o HBC00002812

+ Internal zales estimates and forecasts:
o HBCO0013682 (tab-Sales Forecast)
o HBC00002784

o Actual volume of sales:

o HBC00038061
o HBCO003043%

D. Documents relating to HBC's post-Jan 2015 | AppLICATION ¢ Volume sold at regular price:
practices regarding compliance with the o HBC00022023
Competition Act for sleep sets, including Paragraph 100 — “HBC's compliance monitoring, verification and reporting mechanisms are all
documents related to monitoring of volumes | meffective. Three suceessive Mattras: Buyers conducted ongoing moritonng of promotional o Compliance Sales Grids:
of sleep sets sold at the regular price; sleep set | representations and vet HBC confinued to make deceptive representations dunng the tenure of all three. o HBCDOD36293
compliance sales grids ; compliance policies, Further, HBC management continually failed to verify if monitoring was being done properly and instead
procedures and manuals; practical relied enturely on the Matress Buyers selfseporting on whether they were compliant” + Compliance policies. procedures, manuals and
application of compliance policies; remedial , , , o . frasuag:
actions taken as a result of breaches with Paragraph 106 — “Deceptive OSP representations and false or misleading clearance and end of line o MMFGO0012 00000433

i lici ocedur Is: representafions promofing sleep sets ocowred despite HBC s compliance mechantsm. HBC s compliance
Flm]p ance po . 165, procedures or .manua 5 mechanism was completely ineffective in preventing contraventions of the law. The shortcomings in Practical S £ liance:
internal Npm‘ung_rdi“ed to mmlllhu::e" HBC's compliance program and its ieffectivensss regarding sleep sets are representative of the overall * ctical application of comp :
management monitoring and verification of poor functioning of HBC's complhiance mechanism. The egregious complianee faihores with respect to o HBCO0OIMTT

sleep zets are the inevitable cutcome of HBC s flawed compliance model.”




CATEGORIES OF DOCUMENTS

LINK TO PLEADINGS

SAMPLE DOCUMENTS FROM HBC’s
AFFIDAVIT OF DOCUMENTS

compliance; changes or modifications in
compliance structure and reporting.

REspONsSE

Paragraph 9 — “In addition., even if some of Hudson's Bay's advertising did contravens section 74.01of
the Act, which 15 demed, the Commissioner 15 not entifled to the correctrve notices and admimstrative
monetary penalty he 1z seeking against HBC because HBC exercised due diligence to prevent the
reviewzhle conduet from ocemming. HBC has (and at the relevant times, had) a striet and comprehensive
advertising compliance program and trains all of its employees engaging in markefing or buying the
matiresses that Hudson's Bay offers for sale on the mmportance of being, and how to be, compliant with
adverhsing law.”

REpLY

Paragraph 18 — “HBC has neither a credible and effective comphiance program, nor has it demonstrated a
clear, continuous and unequivoczl commitment to compliance with the Act, notwithstanding past judieial
proceedings under the Act The simple existence of a compliance manual and training are not a sufficient
exercize of due dihgence to prevent reviewzble conduet from ocomming, as provided for m subsection
74.1(3) of the Act. HBC's failure to adhere to an effective comphiarce program 1s illustrative of a
corporate culture focused more on sales than on compliance.”

Internal reporting / management monitoring and
verification:
o  HBC0001931%

Medifications in compliance structure:
o HBC00020740




CATEGORIES OF DOCUMENTS LINE TO PLEADINGS SAMPLE DOCUMENTS FROM HBC’s
AFFIDAVIT OF DOCUMENTS
E. Documents relating to HBC's continued use of | APPLICATION End of Line:
“end of line” representations with respect to o HBC00026573
sleep sets. Paragraph 73 — “In addition to making deceptive OSP representations, as set out bove, HBC has also o %Egg%gﬂi
o

made deceptive clearance representations to consumers in order to further promote sales of sleep sets.
HBC has failed to comply with paragraph 74.01(1)(3) of the Act concerning the making of false or
misleading representafions to the public. HBC has made and confinues to make representations to the
public that are false or misleadng in a material respect i its clearance and end of line promotions of sleep

sets.”

Paragraph 74 — “HBC made clearance representations for the purpose of promoting sleep sets since at
least 1 March 2013. HEC changed the language of its representations promotng sleep sets from
‘clearance’ to ‘end of line” on or about 26 December 2014.7

Paragraph 86 — “Effective December 2014, HBC adopted a revised ‘Mattress Transition Pricing Poliey’.
The policy states that no new orders for end of line sleep sets could be placed wath the sleep set
manufacturer after a predetermined date (known as the “D-Diate”). Twenty three days prior to the D-Date,
the sleep set moves to end of line promotional pricing ™

Paragraph 87 — “In Line with the revised policy, HBC stopped making ‘clearance’ representations with
respect to sleep sets starfing with the Boxing Week 2014 promotional matenals and imstead changed to
‘end of line” representations.”

RESPONSE

Paragraph 16 — “With respact to the allagations in paragraphs 86-87 of the Application, HBC admits that
Hudson's Bay changed from making “clearance’ to ‘end of ine’ promotional representations in respect of
mattresses/sleep sets in or about December 2014. HBC finther states that the Commassioner was aware of
Hudson's Bay's change in this regard at the fime it was made, and did not object to the use of ‘end of line”
representzfions by Hudson's Bay until the Application was filed ”




F. Documents relating to HBC's post-January

2015 compliance practices and policies for the
products other than sleep sets HBC offers and
has offered for sale; docmments concerning
whether or the extent to which HEC complies
with such policies; compliance policies,
procedures and manuals; remedial actions
taken as a result breaches with compliance
policies, procedures or manuals; internal
reporting related to compliance; management
monitoring and verification of compliance;
changes or modifications in compliance
structure and reporting.

APDPLICATION

Paragraph 107 — “Furthermore, the policies in the Compliance Manual apply not ooly to promotions of
sleep sets, but to ALL products HBC offers for sale. With the exception of seasonal products and
oecasion-specific goods, the sechions of the Compliance Manual which are meant to promote compliance
with subsection 74.01(3) and paragraph 74.01(1}(a) of the Act apply to ALL the products HBC offers for
sale”

Paragraph 108 — “The type of representations used to promote sleep sets ave used extensively by HBC to
promote other products. Sleep sets are but a subset of the larger “Major Home Divizion” which 15
responsible for fumiture, sleap sets and major apphiances. More specifically, the Major Home Division 15
part of the larger Home Division, which alse includes three other divisions offering bed and bath linens,
seasonal home products and housewares. All of these divisions, as well as many others, use OSP
representations to promote the sale of HBC products. For example, m the 9 to 15 December 2016 flyer,
HBC used O5P representations to promote the sale of luggage, women's clothing, men’s elothing, small
zppliances, toys, footwear, cookware, jewellery, linen, towels, and glassware s well as sleep sets.”

Paragraph 109 — “The consequence of HBC s lack of a credible and effective compliance program is
HBEC s inability to ensure the numerous O5P and clearance representations it makes to the public are
compliant with the Act.”

Paragraph 110 - “HBC’s internal compliance mechanism, which applies to ALL the HBC products it
sells, 15 unable to ensure compliance with subsection 74.01(3) and paragraph 74.01(1)(a) of the Act.”

RepLy

Paragraph 2 - “The sleep et sample and the representations relied on in the Notice of Application are
representative of HBC's overall business practices.”

Paragraph 19 — “Paragraph 74.1(1)(z) of the Act states that the Tribunal may make an order that HBC
not “engage in the conduect or substantially similar reviewable conduet” [emphasis added]. The conduct at
1ssue 15 HBC s promotional prachices. Requinng HBC to comply with the law for similar representations
regardless of product 15 in Ime with an order prolubiting “substantizlly stmlar reviewable conduct’. HBC's
compliance program applies to a full host of products HBC offers for sale to consumers and in the
example of the Specified Sleap Sets, utterly failed to prevent breaches of the Act.”

Compliance practices for other products:

o

Comphance Manual -
MMFGO0012_00000453
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