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PART | OVERVIEW

1. Farmers are important contributors to the Canadian economy. Wheat, canola and
other grains are produced across the vast Canadian prairies. The crops grown by
Canadian farmers are sold and consumed across the globe. Meanwhile, the costs
of operating a farm have increased, as has the concentration of buyers of grain in

local markets in Canada.

2. Competition between primary grain elevators (“Elevators”) is critical to Canadian
farmers capturing the value of their grain. The Commissioner’s application against
Parrish & Heimbecker (“P&H”) for its acquisition of the Elevator in Virden, Manitoba
(the “Virden Elevator”) is consistent with the purpose clause of the Competition Act
to maintain and encourage competition in Canada, ensure that small and medium-
sized enterprises have an equitable opportunity to participate in the Canadian

economy, and providing consumers with competitive prices and product choices.

3. Farmers invest significant time and capital to grow wheat and canola. The value of
their grain is captured on futures markets. To capture the futures value of their grain,
farmers sell their grain to Elevators at a net price. The net price is the futures price
of the grain combined with the basis price set by the Elevator. The basis price is an
amount subtracted from the futures price in the case of canola (and added to the
futures price in the case of wheat to account for exchange rate differences) that
covers the grain company’s costs to operate the Elevator while also providing the
grain company with a margin. The basis component is a small part of the net price
received by farmers for wheat or canola.

4.  Elevators have no control over the futures price. They compete with other Elevators
to purchase grain through their set basis price. Even though the basis component
of the price is small, it is an important part of the supply chain. The evidence the
Tribunal has heard demonstrates that competition between Elevators through the

basis price is important to farmers.
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The Tribunal should adopt a framework that allows for an economic analysis that
can credibly assess the impact of local competition between Elevators that was lost
when P&H acquired the Virden Elevator (the “Acquisition”) from Louis Dreyfus
Canada Ltd. (“LDC”). Focusing on the net price paid to farmers for their grain as
P&H advocates, would mask the anticompetitive effects of the Acquisition simply
because the value of the grain itself on the worldwide market is relatively large

compared to the basis price.

The impact of the Acquisition on the value added by Elevators is that it has or is
likely to substantially lessen competition (“SLC”) in the market for the supply of Grain
Handling Services (defined below) for farmers who benefited from competition
between the Elevators located in Virden, Moosomin and Fairlight (the “Relevant
Markets”).

As a result of the Acquisition, P&H has increased its ability to exercise market power
in the Relevant Markets by virtue of its ownership of its Elevator in Moosomin,
Saskatchewan (the “Moosomin Elevator”). This means that farmers will pay more
for Grain Handling Services thereby reducing the amount they receive for their
wheat and canola. Dr. Nathan Miller, the Commissioner's expert, estimates price
effects of Il for wheat and Il for canola. Farmers have also lost competition
between Elevators to provide more favourable grading on wheat and canola, and
protein spreads on wheat. The SLC caused by the Acquisition is also demonstrated
by high margins at the Virden Elevator, P&H’s high market shares, the removal of
the Virden Elevator as avigorous and effective competitor, and the loss of increased
competition between Virden and Moosomin Elevators that would have resulted from

the Moosomin Elevator’'s expansion.

P&H’s increased ability to exercise market power will not be constrained by new
entry or expansion because barriers to entry and expansion are high. Effective entry

would take a minimum of 24 months, from site selection to construction. |

-2-
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None of the efficiencies claimed by P&H meet the requirements of section 96 of the
Act. In addition, no credible evidence has been offered of efficiencies that are
cognizable and likely to be realized as a result of the Acquisition that would outweigh
the deadweight loss. Dr. Miller’s finding is that the deadweight loss in the Relevant
Market is I a year for wheat and [l 2 year for canola.

To remedy the SLC or likely SLC caused by the Acquisition, P&H should be ordered

to divest either the Moosomin Elevator or Virden Elevator.

PART I THE FACTS

11.

12.

The Commissioner began his review when he was notified by P&H of its intention to
purchase ten Elevators from LDC. After an investigation of all of the local markets
where P&H and LDC overlapped, during which the Commissioner made over 50
market contacts and collected over 40,000 documents from P&H and LDC, the
Commissioner found that just the acquisition of the Virden Elevator was likely to
result in a SLC due to the nature of its close competition with the Moosomin Elevator.
The Commissioner continued his review after P&H informed him of its intention to

close the transaction in the face of serious competition issues.

In support of his application, the Commissioner has called three farmers and the
general manager of the Saskatchewan Wheat Development Commission. He has
also obtained data from nine grain handling companies including 15 Elevators and
5 canola crush plants (“Crushers”). The Commissioner has also filed expert
evidence from each of Dr. Nathan Miller and Andrew Harington. The internal P&H
and LDC documents demonstrate how the Moosomin and Virden Elevators
competed to win business from farmers and that their main tool of competition was

adjusting the basis component of the net price. This evidence, and admissions from
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P&H during discovery and its witnesses during cross-examination, demonstrate the

following facts.

Primary Elevators perform necessary processing of grain

The grain supply chain in Western Canada involves an interconnected network of
businesses and infrastructure that moves grain from individual farms to end

customers, such as companies that manufacture food or feeds.?!

Grain farmers in Canada grow a wide range of crops, including wheat, canola,
durum, barley, lentils and soybeans. The crops at issue in this application are
Canadian Western Spring Wheat (“CWRS”, but referred to as wheat?) and canola.

Canola does not include specialty products such as Nexera.

In theory, farms could produce, clean, store, sell and ship the grain directly to end
customers. In practice, farms specialize in farming and rely on companies such as
P&H to provide them with an Elevator where they can sell their grain. Once the grain
is purchased from the farmer, grain companies have different markets where they

can identify end customers and arrange shipments.

A farmer’'s wheat and canola is generally transported by truck from a farm to an
Elevator where it is elevated, graded and segregated and may be cleaned, dried,

blended or stored (“Grain Handling Services”).

Elevators are capital-intensive, require specialized expertise to operate, and are
important to preserving the quality and value of the grain they handle. For example,

raw grain with a high moisture content may spoil. Elevators are often equipped to

'P-A-221, Dr. Miller Public Documents Compendium, Tab 057422 — Dr. Miller Report Footnote: Quorum
Corporation, “Grain Supply Chain Study,” September 2014, p.341.

2 Feed wheat is not included in CWRS. Feed wheat is lower grade of wheat that may not meet CWRS
grading requirements and would get a lower price. Feed wheat is typically consumed domestically in
feedlots.

-4 -
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dry the grain before storing and/or shipping it.2 Likewise, grain with a lower protein
content or a slightly sub-optimal grade may require blending before it can be sold to

domestic or international end customers.4

18. In addition to Elevators, domestic purchasers of grain include wheat mills and
Crushers that transform wheat and canola into a retail product.> Some of the farmers
impacted by this Acquisition do sell some of their canola to Crushers, but the
majority of wheat and canola grown by farmers affected by the Acquisition is sold to
an Elevator.6 No farmers affected by the Acquisition sell directly to wheat mills.

19. All else being equal, most farmswould prefer to sell to Elevators or Crushers closer
to their farm,” and, in fact, most of the farmers affected by the Acquisition currently
sell to Elevators I kilometres away .8

20. Bypassing Elevators to ship directly to the nearest port terminal Elevator, over 1000
kilometres away in Thunder Bay, ® would considerably increase costs to these farms.
They would need to coordinate truck and rail transportation and would forego the

$P-A-221, Dr. Miller Public Documents Compendium, Tab 057422 - Dr. Miller Report Footnote: Quorum
Corporation, “Grain Supply Chain Study,” September 2014, p.367.

* 1bid.

> Lbid.

® All Crushers are over one hour away from Moosomin or Virden. See Confidential Level A, Vol.5, p.
340:15 — 341:4, which indicates that Crushers have different purchasing schedules from Elevators; CA-R-
181, Expert Report of Margaret Sanderson (“Sanderson Report”), p. 127, Figure 24 shows that I of
canola grown by farmers in the Relevant Markets were sold to Crushers . There are no direct purchasers
of wheat in the Relevant Markets.

"PA-A-001, Witness Statement of Alistair Pethick (‘Pethick Statement”), p. 4-5, paras. 15-16;

Confidential Level B Transcriﬁt, Vol. 5, p. 153:18-23: GG

- |
I P-A-033: Witness Statement of lan Wagstaff (“Wagstaff Statement”), p.3, para.12); CB-A-025,
Witness Statement of Chris Lincoln (“Chris Lincoln”), p.4, para. 15, “Given the time and cost associated
with hauling my grain, more distant elevators need to offer a higher price for me to consider selling to
them.”; CA-R-179, List of Expert’s Agreements and Disagreements, p.3.

8 CA-A-170, Miller Report, p.16, para. 19; Confidential Level A Transcript, Vol. 9, p.496:11-17,

Sanderson: |

]
® CA-A-170, Miller Report, p.16-17, para. 19 citing Exhibit 7 p.45 and Workpaper 1, CA-A-186.

-5-
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efficiencies of bulk shipments. They would also need to invest in equipment to

prepare their raw grain for the long journey.10

Consequently, Elevators play an important role for farmers directly affected by the
Acquisition. Farms rely on the Grain Handling Services provided by Elevators, as
farmers could not achieve the same efficiencies in moving grain from the farm to

domestic and international end customers.11!

Pricing among grain Elevators

An Elevator posts prices that it is willing to pay for a given grade of wheat or canola.
The price a farmer receives for grain is comprised of two components: the futures
price and the basis price.12

The futures price reflects the global commodity market price for the grain, which is

set by global supply and demand forces. The futures market price of grain is outside

of the control of either the farm or the Elevator.'* | GGG
.

As discussed above, for the majority of farmers, it is not practical to ship their grain
to an end customer, so instead they sell their grain to an Elevator. The Elevator
performs a number of steps, incurring expenses to complete those steps, to realize

the value of the farmers’ grain from an end customer.l®> Grain companies that

Y CA-A-170, Miller Report, p.16-17, para. 19 citing P-A-014, Witness Statement of Harvey Brooks
(“Brooks Statement”), p. 4, para. 8.
11 CA-A-170, Miller Report, p.17, para. 20.

2 During examination for discovery, Mr. Heimbecker said he was embarrassed because he could not
answer guestions about basis (CB-A-134, Read in Brief of the Commissioner, p. 110:12 - 111:3). As
demonstrated during Mr. Heimbecker’s cross-examination, Mr. Heimbecker has changed his sworn
testimony about |G (CB-A-134, Read in Brief of the Commissioner,
p.117). P&H’s evidence about the significance of basis should be given little weight.

13 Public Transcript, Vol.6, Jan 14, Public, p.522:2-9.

14 CB-A-134, Read in Brief of the Commissioner, Undertaking to John Heimbecker's Examination for
Discovery, July 15, 2020, question 336 at p.102:18 — 103:12, response at p.544, no.21.

% Confidential Level B Transcript, Vol.7, p. 380:9 — 382:7; CA-A-224, Agreed Statement of Facts, p.3,
paras. 24-34.

-6 -
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operate Elevators recover those expenses (and make a profit) through the basis

price component.16

P&H’s mobile application (“P&H Direct”) demonstrates the two components of price.
The screenshot from P&H Direct attached to Mr. Heimbecker’s statement as Exhibit
10 shows that on October 2, 2020, a farmer can see that the futures price for a
bushel of canola for delivery in October 2020 is $11.7350 — this is the first
component of the price. However, if the farmer delivers canola to P&H Moosomin,
the farmer will receive $0.90 per bushel less than the futures value of the farmer’s
canola. The $.90 is the basis that P&H sets to recover the costs and make a profit
on handling the farmer’s grain — this is the second component of the price explicitly
displayed on P&H Direct.1” The posted price is called the ‘net’ price, as it is the net
of these two components.

P&H competes to buy grain at its Elevators through the basis price

P&H, through the evidence of Mr. Heimbecker and the report from its expert Ms.
Sanderson, attempts to minimize the importance of basis price to the point of
denying that P&H even competes at its Elevators through the basis price. According

to Mr. Heimbecker, | IEEEE—

* P-A-148, I, (P ublic), p.1; Public
Transcript, Vol.5,p.490:3 - 14 ; CB-A-134 Read in Brief of the Commissioner, || ENEEEGEEE

7 CA-R-115, Witness Statement of John Heimbecker, October 13, 2020 (‘Heimbecker Statement”),
p.19, para. 61 and Exhibit 10.
18 CA-R-115, Heimbecker Statement, p.20-21, para. 65.

-7 -
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I ° Mr. Heimbecker claims that the basis that emerges

from this process is a mathematical construct that is not a price.20

28. The evidence demonstrates that the component of the price P&H sets is the basis
price. Exhibit 10 to the Heimbecker Statement demonstrates why this is so. If the
futures price of canola changes from 11.7350 to 11.7850, the net price — which is
referred to in the app as the “bid— instantly changes from 10.83 to 10.88. The
process is similar for wheat. On page 7 of Exhibit 10, the bid price for LICWRS is
$6.22. If the futures price increases from $5.37 to $5.42, then the bid price will
increase by $0.05 to $6.27. The basis price, in this case $0.85, stays the same. The
basis for wheat is positive because the futures price is in USD. The exchange rate

is incorporated into the final price paid to farmers as part of the basis price for wheat.

29. Mr. Heimbecker admits that P&H has no control over the futures prices of canola or

wheat.21

[
©

Because P&H has no control over the futures price, the only component of the net
price it can control is the basis price.22 This is the same for P&H’s competitors — they
all rely on the same futures prices for wheat and canola.2? P&H’s competitors
distinguish themselves through the basis price, which sets their net price relative to
the futures price.24 Price competition between Elevators is therefore reflected in the

¥ CA-R-115, Heimbecker Statement, p.21-22, paras. 66-67.
% Confidential Level B Transcript, Vol.6, p. 180:8 - 20:,

SandersonReport, p.19, fn. 56: “When P&H contracts to acquire grain from farms, this basis appears on
the contract as the “Basis Price.” Although the default contract template puts a “$” before this amount, it is
neither a “price” nor is it necessarily denoted in a currency. The basis is the numerical difference between
the cash price and the referenced futures without regard for the currencies of either of those values.”

2 Supra nate 13.

22 Supra pote 15. See also CB-A-136, P&H Email subject Canolabasis dated May 5, 2017 (Conf B),
where

CA-A-173, Reply Report of Nathan Miller (“Miller Reply”), p.15, para. 23.

B CA:-R-115, p. 28, para. 87; Confidential Level B Transcript, Vol.6, p. 284:21 — 285:24; CB:-A-134, Read
in Brief of the Commissioner, p. 100:6 — 101:22, Response to Undertakings p.544, response 21.

2 CA-A-173, Miller Reply, p.15, para. 23.

-8 -



CONFIDENTIAL - LEVEL A

basis price, not the futures component. Dr. Miller explained that this dynamic makes
it appropriate to analyze the competitive effects of the Acquisition on the basis

component of the price.25

31. The following evidence demonstrates that the basis component of the net price is

affected by local competition:

a. Alistair Pethick confirmed that because basis prices are transparent he has
been able to play Elevators against each other;26

b. Ed Paull testified that he will call multiple Elevators and compare the basis that
they are offering when determining where to sell his grain;2”

c. Kristjan Hebert has given Elevators a target of what basis they want in order to
compare prices between Elevators “apples to apples”;28

d. Mr. Heimbecker admits that farmers use the basis to compare prices between
local Elevators;2°

e. Mr. Heimbecker admits during discovery that basis is impacted by local supply
and demand factors;30

f. P&H and its competitors enter into contracts with farmers that allow the farmers
to set the basis component of the net price;31

g. Grain handling companies can pay premiums to farmers to attract their grain,
which is reflected through changes to the basis price;32

 Public Transcript, Vol. 8, p. 600:6 — 603:16.

% P-A-001, Pethick Statement, p.5-6, para. 19-20.

2" Public Transcript, Vol.5, p.489:23 — 491:3.

% Confidential Level B Transcript, Vol.5, p.108:24-109:6.

# CB-A-134, Commissioner's Read-in Brief, Clarifications to answers given on the Examination for
Discovery of John Heimbecker July 15, 2020, letter dated August 20, 2020, p.627 atitem 8, clarifying CA-
A-173, p.99:21-23.

% CB-A-134, Read in Brief of the Commissioner, Examination for Discovery of John Heimbecker July 15,
2020 at p. 96:4-17.

% CA-R-115, Heimbecker Statement at p.30-31 para. 97; Anexample of a P&H basis contractis at CA-A-
084, P&H Contracts and GPOs with HGV (Confidential Level A), p.6, and an LDC basis contractis at CA-
A-222, Additional Documents to be relied upon Compendium (Confidential Level A), Tab 043504 — Virden
Flat & Basis Example, p.75.

% Confidential Level A Transcripts, Vol.4, p.284:4 — 12.

-9-
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h. Fixed price contracts from P&H and all competitors incorporate the basis price
and futures price into the net price paid to the farmer;33

i. P&H and LDC both reference basis when sending email blasts to customers;34

j. P&H and LDC Customer Service Representatives (“CSR”) regularly discuss
basis internally and with customers;35

k. One of P&H’s CSRs, since promoted to managing an Elevator, explained the
basis in emails sent to hundreds of customers as follows: “This premium or
discount to the futures value is commonly referred to as a basis. The basis
reflects each grain companies’ own particular handling, transportation and
marketing costs, combined with the bid values from their own-end use
customers. Some farmers have asked why they can’t book these futures values
in their own pocket. The answer is that each grain company has its own cost
structures to get your product to the marketplace.”; and 36

l.  P&H responds to basis specials offered by its competitors.37

¥ CA-R-115, Heimbecker Statement, p.30-31, para. 97; a sample contract of each of the grain companies
from which the Commissioner collected data is as follows:

P&H: CA-A-084, P&H Contracts and GPOs with HGV (Confidential Level A), p.2;

LDC: CA-A-086, HGV Settlement Documents and Receipts (Confidential Level A), p.2;
Richardson: CA-A-086, HGV Settlement Documents and Receipts (Confidential Level A), p.3;
Ceres: CA-R-010 Purchase Contracts of Pethick Farms (Confidential Level A), p.7;

Bunge: CA-A-109, Paull Receipts with third party grain companies (Conf A), p.2;

G3: CA-A-209, G3 Compendium (Confidential Level A), p.2;

Cargill: CA-A-211, Cargill Compendium (Confidential Level A), p.5;

Viterra: CA-A-217, Viterra Compendium (Confidential Level A), p.3; and

ADM: CA:-A-224, ADM Compendium (Confidential Level A), p.2.

¥ CA-A-222, Additional Documents to be relied upon Compendium, p.91 — includes | N

.

I CA-A-082, I
.
I P-A-123; CA-A-222, p.38, mass text message from Andy Klippenstein, GM at Virden: ||l

% See, for example, the following seven documents where P&H and/or LDC CSRs compete on basis:
CB-A-134, Read in Brief of the Commissioner, p. 777, p. 779, p. 791, and p. 827; CA-A-222, Additional
Documents to berelied upon Compendium, p.32, p.84 and p.90.

% CB-A-149, P&H e-mail subject Gain From Your Grain dated February 16, 2017. Mr. Cobb uses his P&H
email address to send his gain for your grain emails. The evidence is he did so for at leasta year and in
fact one P&H internal email exchange starts with one of Mr. Cobb’s Gain From Your Grain emails. Mr.
Cobb sentthese to hundreds of P&H customers, as well as some of his P&H co-workers, and has
subsequently been promoted (CB-A-134, p. 557). P&H’'s argument is that these emails were not
authorized should be given little weight.

3 CB-A-142, P&H email subject Canola Price comp dated Jan 5, 2018 10am (Confidential Level B).

-10 -
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Local price competition between Elevators occurs through a number of
price and non-price mechanisms

P&H argues that it competes solely through the net (or “bid”) price, which it posts on
P&H Direct and through text, email blasts and Elevator monitor screens. According
to P&H’s expert Ms. Sanderson, that price is set to appeal to a broad set of
geographically dispersed farms.38 P&H attempts to downplay the extent to which

farmers are able to negotiate more advantageous pricing with Elevators.3°

Yet, P&H itself admits that approximately Il of the transactions that it conducts
with farmers occur at prices that are negotiated directly with farmers.#0 Mr.
Heimbecker admitted on cross-examination that this Il represented only those
negotiations where the farmer was successful in obtaining a better price than the

posted net price.4!

Farmers do not simply consult and compare posted Elevator prices, instead they
actively engage with Elevators to negotiate better pricing and grading terms. The
evidence from these negotiations is that the farmer’s location and the availability of
competitive alternatives can determine whether the farmer is able to obtain a better

price:

o, |
I

¥ CA-R-181, Expert Report of Margaret Sanderson, p.33, para. 73.

¥ CA-R-115, Heimbecker Statement, p.27-28, para. 85.

40 CA-R-115, Heimbecker Statement, p.27-28, para. 85; CB-A-134, Read in Brief of the Commissioner,
Answers to Undertakings from the Examination of John Heimbecker, p. 357:3-15, question 1037,
response p.563-564, no.99, follow up response p.607-608, no.99.

“ Confidential Level B Transcript, Vol.7, p.375:10-19: Mr. Hood: [

“2 CB-A-134, Read in Brief of the Commissioner, p.795-797.

11 -
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I (defined in para. 39);43

“

5

Alistair Pethick describing in his witness statement that he relies on competition

between Elevators to get the best price he can for his grain;46

47 and

48

As the evidence above demonstrates, farmers in the corridor between Moosomin
and Virden were well placed to engage in one-on-one negotiations to sell their grain.
P&H’s Acquisition of the Virden Elevator has deprived them of a competitive option
to leverage in these negotiations.

In addition to individual negotiations, farmers are also able to obtain better pricing
from Elevators through limited-time or limited-tonne specials that an Elevator offers
at various times throughout the year. P&H acknowledges the existence of these
pricing practices but yet again tries to minimize their importance to local Elevator

competition by stating that these specials are driven by P&H’s own internal needs —

4 CB-A-134, Read in Brief of the Commissioner, p.833-834.

“ CA-A-222, Additional Documents to be relied upon Compendium, Tab, 050960, p.95-96.
S CA-A-222, Additional Documents to be relied upon Compendium, Tab 021617, p.8

46 P-A-001, Pethick Statement, p.6, at para. 20.

A CA-A-11], I, (Corf A)

“ Confidential Level B Transcript, Vol.5, p.100:11-102:6 and p.108:1-15.
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for example, to acquire grain to fill a train at an Elevator or to meet a commitment to
an end customer.4® P&H has not quantified the number of transactions that occur

through specials.

37. However, the evidence demonstrates that specials are an important mechanism for

P&H to obtain grain and that these specials can occur as a result of competition

between local Elevators. For example,

38. Notwithstanding P&H'’s policy that special pricing is available the entire day, P&H’s
own evidence is I - .

||

39. Grain pricing orders (“GPOs”) (which are also referred to a grain purchase orders
or target contracts) are another mechanism through which P&H can (and does)
purchase grain at prices that are more advantageous to growers than what it posts
at an Elevator. When a farmer enters into a GPO with an Elevator, the farmer
specifies the price at which they agree to sell a certain quantity of grain and the
Elevator has the option to purchase the grain at that price during the term of the
GPO (unless the farmer chooses to terminate the GPO prior to its expiry). The

49 CA-R-115, Witness Statement of John Heimbecker (Conf A), p. 26, para. 80.

% CB-A-144, P&H email subject Canola Price comp dated Jan 5, 2019 12:19pm (Conf B).

°1 P&H Motion Record, CT-2019-005, Proceeding No. 168: p. 10 para. 15; CB-A-146; CB-A-144 P&H
email subject Canola Price comp dated Jan 5, 2019 12:19pm (Conf B).

 CB-A-146 shows |
.|
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evidence demonstrates that I
I
For exam ple |
T

K

There are other pricing mechanisms that P&H uses to enhance the local competitive

position of its Elevators that are not reflected in its posted net prices. While it may

be against P&H policy, there is evidence of | GGG
|
|
B > P&H's own documents [
I ©

Competition also occurs between Elevators on specifications that impact price.

There is evidence of |
|
I >© This is consistent with Mr. Duncan’s

testimony that grain can be borderline between grades. Elevators may choose to
grade the grain differently, which “can be a big price difference”.57 Farmer testimony

during the hearing supports that this happens regularly.58

% CA-A-222, Tab 049205, Additional Documents to be relied upon Compendium —

I
I o O2; Confidential Level B Transcript, Vol.6, p. 230:4-231:1.

> CA-A-087, I (Conf A); CB-A-134, Read in Brief of
the Commissioner, p.777-778.

55

% CB-A-134, Read in Brief of the Commissioner, p.825; CB-A-134, Read in Brief of the Commissioner,
p.719-720.
" Public Transcript, Vol.5, p.471:13- 472:2.

% Public Transcript, Vol.5, p.471:5 — 472:16, and 475:2 —7.
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In addition, premiums or discounts can be applied to the price depending on the
protein content of wheat. P&H and other grain companies compete with respect to
these pricing parameters and track each other's protein spreads.>® P&H
acknowledges in one of its documents that P&H is |
N -0 This is
consistent with the testimony of Mr. Wagstaff, who indicated that the price P&H pays

“for lower protein wheat has been lower”.61

While P&H tries to minimize the importance of all of these different mechanisms, the
evidence in its totality demonstrates that local price competition between Elevators
(which is reflected in the basis price) occurs both through posted prices and other
pricing mechanisms. As Dr. Miller testifies, the economic analysis should be driven
by these facts, which demonstrate that local competition matters and occurs through

the basis price.52

In response to Tribunal Question 6,63 the evidence above is related to different
aspects of competition between Elevators that directly impact the prices that farmers
receive for their grain. Evidence also supports the existence of aspects of non-price
competition. There is evidence from Mr. Pethick that the ability of an Elevator to
accept grain during harvest is important to him.64 The ability of an Elevator to quickly
and efficiently receive grain, and its capacity to do so, is an aspect of non-price
competition that the Tribunal should consider. While these aspects of competition
are not necessarily reflected in the Elevator's posted price, they ultimately all are

reflected in the price paid to the producer.

% CB-A-153, P&H email subject Competitors protein spreads dated January 5, 2018 (Conf B); CB-A-155,
Competitors Protein Spreads.

0 CB-A-151, P&H email subject FW: CWRS protein spreads dated August 29, 2017 (Conf B).

¢l p-A-033, Wagstaff Statement, p. 4, para. 14.

%2 Public Transcript, Vol.8, p.600:6-603:18; Confidential Level A Transcript, Vol.10, p.686: 10-21

% Tribunal Direction to Counsel, January 26, 2021, re: Final Oral Argument (“Iribunal Question”)

® P-A-001, Pethick Statement, p.4, para.13.
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Proximity is an important factor in a farm’s choice of Elevator

45. Farms may consider a number of factors when selecting the Elevator at which they

46.

47.

will sell their grain (and from which they will purchase Grain Handling Services).5°
The most important factors determining where a farm chooses to sell its grain are
the prices it can obtain at each local Elevator and the transportation costs associated
with delivering grain to each such Elevator.66 Farmers value the proximity of an
Elevator to the farm because it decreases transportation costs and because they

have more experience interacting with proximate Elevators.67

Farms must transport their grain to an Elevator using their own equipment or by
paying a commercial trucking company to load, ship and unload their grain.%8
Whether transportation costs are expressed by the tonne and kilometer and/or in
the farmer's own time, these costs add up and are a major consideration for
farmers.89 Mr. Pethick testifies that one of the factors he considers when determining
where to sell his grain is the distance he has to travel to an Elevator. As he writes,
“The closer Elevators cost less to haul to so an Elevator further away needs a higher
bid to cover the freight costs.””0 Chris Lincoln testifies that “given the time and cost
associated with hauling my grain, more distant Elevators would have to offer a

higher price for me to consider selling to them.”’1

Farms’ transportation costs also include the implicit costs of the time and complexity
associated with such transportation which may limit competitive options fora farmer.
Mr. Wagstaff testified that “when you go north from us it is a pretty bad road. You

have to go through the Upper Assiniboine Valley and when it’s icy, which conditions

% P-A-001, Pethick Statement, p.3-5, paras. 11-18 ; P-A-033, Wagstaff statement, p.2-4, paras. 6-15; CB-
A-025, Lincoln statement, p.2-4, paras. 7-15.

% Public Transcript, Vol.5, p.485:19- 486:2; PzA-001, Pethick Statement, p.3-4, paras. 11-15; Public
Transcript, Vol.5, p.452:3-454:10, Public Transcript, Vol.5, p.468:3-11.

 P-A-001, Pethick Statement, p.4-5, para. 15-16; P-A-033, Wagstaff Statement, p.3-4, paras. 8-15; CB-
A-025, Lincoln Statement, p. 4, paras. 14-16; Confidential Level B, Vol.5, p.153:11-23.

% P-A-001, Pethick Statement, p.5, para.17; P-A-033, Wagstaff Statement, p.3, para.11.

® Supra Note 64.

©P-A-001, Pethick Statement, p.4, para. 15.

" CB-A-025, Lincoln Statement, p.4 para. 15.
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are a lot of the winter here, it is not a good road and it is a slow road”.”2 Mr. Pethick
noted that the one thing against going to Binscarth is the valley with a steep hill
where you can get stuck in the winter.”3 This demonstrates that certain Elevators
that may look close on a map are in fact challenging to get to. Mr. Lincoln said in his
witness statement that the Cargill Elevator in Oakner is “not an option because it
requires taking secondary roads with a 23-tonne weight limit that is in effect all

year... Transportation costs mean that Oakner is not a viable option for me.” 74

The evidence from P&H also demonstrates that || NG
|
N —or example, I
|
.
N,

Through the Acquisition, P&H has obtained the ability to increase the price
for Grain Handling Services by IlP6 for wheat and IllP6 for canola

Dr. Miller's expert opinion is that the Acquisition allows P&H to charge farmers Il
Il more to handle farmers’ wheat and Il more to handle farmers’ canola.”® Ms.
Sanderson agrees that Dr. Miller's simulation model used to find this conclusion is

typically used in merger reviews to predict price effects.”’

With the available data, Dr. Miller is able to assess the extent to which farms view
the Moosomin and Virden Elevators as each other's next best substitutes by
computing their diversion ratios. Furthermore, because of the rich data set he uses,

he is also able to assess the extent to which farms view 13 third-party Elevators and

2Ppublic Transcript, Vol.3, p.303:8-304:18.

" Public Transcript, Vol.1, p. 126:1-18.

4 CB-A-025,Lincoln Statement, p.3, para. 11.

> Supra Note 42.

6 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.10, para. 6.
" Confidential Level A Transcript, Vol.10, Level A, p. 712:8-11.
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five third-party canola crush plants as substitutes to Virden and Moosomin with
respect to Grain Handling Services for each of wheat and canola. For wheat, he
calculates the diversion rations from Moosomin to Virden and from Virden to
Moosomin to be I and HEE respectively, which indicates that they are
relatively close competitors. For canola, the diversion ratios between Moosomin and
Virden are smaller, at Il and Il respectively. However, Fairlight has large
diversion ratios with both Elevators, suggesting that there is likely indirect

competition between the two, through Fairlight.78

Dr. Miller then used these diversion ratios to quantify the upward pricing pressure
(“UPP”) created by the Acquisition.”® The UPP is a tool that is often used in merger
review to approximate the incentive for the merging parties to unilaterally raise price.
Dr. Miller computes several measures of UPP, all of which show that prices would

likely rise as a result of the Acquisition.8°

Finally, Dr. Miller conducts a merger simulation to quantify the price impact of the
Acquisition on farmers. Merger simulation is a widely accepted econometric method
for calculating effectsfrom a merger.8! The analysis Dr. Miller has conducted reflects
the principles established in the economic literature.82 The results from Dr. Miller’s
simulation show a material increase in the price per metric tonne of Grain Handling

Services.

53. Dr. Miller's results are conservative for a number of reasons:

a. his results do not take into account the incentive for Elevators located outside

the Relevant Markets to increase their prices in response to the Acquisition; 83

8 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.65, para. 114.

® CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.65, para. 115.

80 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.66, para. 116.

8 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.69-70, para. 127-128 ; Superior Propane
(2000 Comp. Trib. 15), at para. 247.

8 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p.69, para. 127

8CA-A-170, Miller Report at p. 56-57, para. 94.
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b. his results assume there are no expansion constraints on Elevators or Crushers
even though there is evidence that Crushers can be capacity constrained at
times during the year;84

c. his results do not take into account the incremental margin (above the futures
price) that P&H earns on the grain that it purchases from farmers when it
ultimately sells that grain to its end customers; 8> and

d. his results inflate the magnitude of G3’s competitive presence by attributing all
of G3’s purchases of grain (both canola and wheat) as purchases of wheat
(when analyzing the market for wheat handling services) and as purchases of

canola (when analyzing the market for canola handling services).86

54. Even with Dr. Miller's conservative assumptions, he still predicts that P&H has
obtained the ability to increase prices charged to farmers by Il for wheat and Il

Il more for canola

PART Il THE ACQUISITIONHAS OR IS LIKELY TO RESULT
IN A SUBSTANTIAL LESSENING OF COMPETITION

55. As is set out below, absent an order of the Tribunal, P&H will exercise enhanced
market power to the detriment of farmers in certain parts of Saskatchewan and
Manitoba. Through the Acquisition, P&H has the ability and incentive to increase the

price of Grain Handling Services for wheat and canola, resulting in farmers receiving

#Confidential Level A Transcript, Vol. 10, p.756:4-757:1; CB-A-134, p. 772-773, “Harvest space is at
premium”; Confidential Level A Transcript, Vol. 5, p.340:15-341:4: Mr. Hood: |

_CB—A—134, Read in Brief of the Commissioner, p.869, shows Andy

Klippenstein, GM at Virden, reporting that it’s very busy at Virden on that day and that P&H Moosomin is
full until October.

& CA-A-170, Miller Report at p.41-42, paras. 61-63; CA-A-173, Miller Reply, p.36, para. 74.

% CA-A-170, Miller Reportat p. 87, para. 170.
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less for their wheat and canola. The merger therefore has or is likely to substantially

lessen competition.

A. The Relevant Market

The Relevant Markets at issue in this application are the supply of Grain Handling
Services for canola and the supply of Grain Handling Services for wheat for those
producers who, prior to the Acquisition, benefited from competition between the

Virden, Moosomin and Fairlight Elevators.

Market definition is not necessarily the initial step, or a required step, but has
traditionally been the first step undertaken by the Tribunal.8” Market power can be
determined by defining the relevant market and assessing the competitive effects of
the merger in the relevant market.88

A relevant market is defined as the smallest group of products and the smallest
geographic area in which a sole profit maximizing purchaser could impose and
sustain a small but significant and non-transitory increase in price (“SSNIP”) above
levels that would likely exist in the absence of the merger. This is determined by
analyzing evidence of the ability of buyers to switch their purchases to substitute
products and locations in response to a price increase.89

In this case, the Relevant Market is determined by analyzing the extent to which
farmers, could, as a result of a SSNIP imposed by a hypothetical monopolist of
Elevators, substitute to: (1) alternative options (such as selling their wheat and
canola directly to processors such as Crushers) and (2) other more distant

Elevators.

8 Merger Enforcement Guidelines at para. 3.1; see also Superior Propane (2000 Comp Trib 15) at para.

56, CCS (2012 Comp. Trib 14.) at para. 360-364.
8 MEGs at paras. 3.2 and 3.3; see also Superior Propane (2000 Comp Trib 15) at paras. 47 and 48;

Canadian Waste Services Holdings Inc. (2001 Comp. Trib.3) at para. 39.
MEGs at para. 4.3; see also CCS (2012 Comp. Trib. 14) at para. 58-60; Superior Propane (2000
Comp Trib 15) at para. 57.
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1. Relevant product market is properly characterized as the provision of Grain
Handling Services

60. The touchstone for determining the boundaries of the relevant product market is
substitutability. A relevant product market consists of at least one product of the

merging parties and all substitutes required for a SSNIP to be profitable.®0

61. The provision of Grain Handling Services is the relevant product market. P&H
argues that the relevant product market should be the purchase of grain because
Elevators no longer charge the explicitly itemized grain handling fees and tariffs that
were a feature of the Canadian Wheat Board era. However, P&H does not dispute
that Elevators continue to carry out the grain handling activities that were associated
with those tariffs and fees.%1

62. The evidence demonstrates that farmers can sell their grain either to Elevators, or
in the case of canola, to Crushers.?2 In response to a SSNIP imposed by elevators,
the response of farmers is not to switch to alternative sales channels. Instead, the
response of farmers is geographic — they switch to more distant Elevators and incur

greater transportation costs.93

63. The fundamental disagreement between the Parties is about what the farmer
obtains when the farmer sells their grain to an Elevator. A relevant product market
for Grain Handling Services facilitates an economic analysis that is focused on the
competition affected by the Acquisition and on Elevators’ contribution to value. As
described below, this approach is supported by the jurisprudence from Canada, the

United States and the European Commission.

© MEGs at para. 4.10, see also CCS (2000 Comp Trib 15), at para. 58; Superior Propane (2000 Comp
Trib 15), para. 67; Director of Investigation and Research v. Hillsdown Holdings (Canada) Ltd. (1992), 41
C.P.R. (3d) 289, at para. 27.

°1 Elevators continue to grade, elevate, store, clean, blend, and dry the grain; CA-A-244, Agreed
Statement of Facts, p.3, paras. 24-34; Confidential Level B Transcript, Vol. 7, p. 380:1-381:7.
%2p-A-001, Pethick Statement, at p.3, paras. 8-10; P-A-033, Wagstaff Statement, at p. 2-3, paras. 7-9.

% CB-A-025, Lincoln Statement, p.4, para. 15; CA-A-170, Miller Report, p. 56-57, para. 94.
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a. The relevant product market should reflect an economic framework that
analyzes competition impacted by the Acquisition.

64. As demonstrated in the fact section above, there are two components in the final
price that a farmer receives for grain: the futures price and the basis price. The
futures price is common across Elevators. It is a global benchmark that Elevators
are unable to influence. This means that a change in global supply or demand, such
as a demand shock in China, will have the same effect on the net prices of all

Elevators via futures prices.%4

65. The basis is the component of price that is specific to each local Elevator and is
influenced by local market competition. It reflects an Elevator’s contribution to the
value of a farmer’s grain. That is why the basis is routinely communicated to farmers
when P&H posts its price. The basis is the only component of net price that varies
across Elevators.%5 It is an industry-wide practice for Elevators to post their basis

when they post their net price.?6

66. The facts demonstrate that the actual basis price associated with a given purchase
of Grain Handling Services ultimately reflects local market dynamics — including the
use of the pricing mechanisms described above, such as posted specials and one-

on-one negotiations with farmers.9?

67. Elevators actively monitor competitors’ bases and each grain handling company’s
merchants exercise discretion over Elevator pricing, including the latitude to deviate

from pricing targets in response to local market dynamics.?8

% CA-A-173, Miller Reply Report, p.18, para.33; CA-A-177, Miller Demonstratives, Slide 7.

% Supra Notes 22-23.

% CB-A-134, Read In Brief of the Commissioner, Heimbecker Testimony of July 15, 2020, p. 118:1-6;
CB-A-144: Supra Notes 31 and 33.

9 Supra Notes 40-42,

% For references of competing on basis, refer to CB-A-136, P&H E-mail subject Canola basis dated May
5, 2017 (Confidential Level B); CA-A-173, Miller Reply, p.13, para. 19. For reference to Il of P&H’s
grain sales being at the posted cash price, see CA-R-115, Heimbecker Statement, p.27-28, para. 85.
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P&H does not attribute any significance to the basis.?® Instead, P&H’s approach
implies that the competition analysis should depend directly on the value added by
other firms and markets in the supply chain. That is, rather than defining a price
change in the market as the ratio between the predicted effect of a merger and the
prevailing price that existing competition has produced in the market (i.e., the basis),
P&H’s approach would add a price outside the control of market participants to the
denominator (i.e., the futures price). In other words, P&H (mis)attributes the value
of the grain that it handles to its Elevators rather than to the farmers who actually
produced the grain. The result is an approach to computing price changes that

misrepresents the competitive effects of the Acquisition.100

Focusing on the price of grain as opposed to Grain Handling Services allows P&H
to obscure the competitive effects of the Acquisition. Farmers benefit from the ability
to play Elevators off each other and care about the ability to do so. P&H’s approach
ignores this important real world competition.191 Being able to access the global
supply chain matters to farmers, and this contribution should not be masked simply
because the product the farmer is selling has a significant value relative to the

contribution of the supply chain.102

70. In response to Tribunal Question 4, the evidence referenced in this section and
sections B — D of Part Il — The Facts demonstrates that the product market is the
provision of Grain Handling Services.

b. Insulating an analysis of product market from competition not impacted by
the merger has been done by the Tribunal, is recognized in the U.S.
Horizontal Merger Guidelines, and has been applied by the European
Commission

71. In this part, Tribunal Questions 1-3 are answered. Canadian jurisprudence, the
Competition Act, and Merger Enforcement Guidelines (“MEGs”), along with

% Supra Note 12.

10 pyplic Transcript, Vol.8, p. 607:21-609:3.

102 Confidential Level A Transcript, Vol.10, p. 686:12-21.
102 pyplic Transcript, Vol.8, p. 607:21-609:3.
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international legal precedent, all support finding the provision of intermediary

services, such as Grain Handling Services, as a relevant product market.

Focusing the analysis on the part of the final price that is impacted by the merger is
consistent with the Competition Tribunal's decision in Hillsdown that analyzed the
merger of two companies that operated rendering businesses for the by-products
from slaughterhouses.1°3 The Tribunal had to decide whether to characterize the
market as the supply of ‘renderable material’ from slaughterhouses to the renderer
or as the provision of the services by a Respondent that contribute to the end
product’s value, namely ‘rendering services’ by the render to the slaughterhouse,
equivalent to choosing between the purchase of grain or the provision of Grain
Handling Services.104 The Tribunal decided to characterize the market as the
provision of rendering services.105

Xerox is an example of a non-merger case where the Tribunal found that the
relevant product market was the provision of intermediary services, servicing copier

parts, that was not constrained by the sale of copiers to end customers.106

The approach taken by the Tribunal for both Hillsdown and Xerox demonstrates that
the Competition Act supports finding that the relevant product market is the provision
of Grain Handling Services. Section 92 is concerned with mergers that substantially
lessen competition. There is nothing in the wording of section 92 to suggest that
section 92 should only be concerned with mergers that substantially lessen
competition with respect to the final price to end customers. Indeed, as the Tribunal
observed in Xerox, the purpose clause of the Act “to ensure that small and medium-

sized enterprises have an equitable opportunity to participate in the Canadian

103 Director of Investigation and Research v. Hillsdown Holdings (Canada) Ltd. (1992), 41 C.P.R. (3d) 289

105

104 Ibid at para. 26

1% Canada (Director of Investigation & Research) v. Xerox Canada Inc., [1990] C.L.D. 1146, 33 C.P.R.
(3d) 83, at paras. 61, 62, and 71.
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economy” contemplates, if not requires, action to preserve the competitive situation

in an intermediate market.107

75. The MEGs also support defining Grain Handling Services as a relevant product
market. The reference to price in section 4.2 is intended to capture any market that
may be anticompetitive.198 The question is whether a product is an acceptable
substitute to a product supplied by the parties to a merger. Like the Act, the MEGs
are agnostic as to how the price to supply the product is defined. The MEGs are
also clear that “in most cases” a 5% increase will be considered significant for the
purposes of a SSNIP but that “market characteristics may support using a different

price increase”.109

76. The U.S. Horizontal Merger Guidelines contemplate that the benchmark price used
for analyzing product market can be different than the explicit price where the firms’
specific contribution to value can be identified with reasonable clarity.119 The United
States District Court, District of Columbia, in Whole Foods applied the usual 5%
SSNIP but did note that there was agreement from the Whole Foods expert that
“smaller SSNIP’s are more appropriate for mergers in low net margin industries like

supermarkets”.111

77. The U.S. DOJ in Conagra Foods used a smaller SSNIP consistent with the U.S.
Guidelines to support its Competitive Impact statement filed with the U.S. District
Court, District of Columbia.112 The U.S. DOJ challenged a joint venture that would
or would likely substantially lessen competition for the provision of hard wheat flour

to customers in certain states.113 Like this application, the price of delivered flour

07 Canada (Director of Investigation & Research) v. Xerox Canada Inc., [1990] C.L.D. 1146, 33 C.P.R.
(3d) 83, at para. 63

1% MEGS, 4.3 and FN 17.

19 MEGS, 4.3; CCS (2012 Comp Trib 14), at paras. 59-60

19 Horizontal Merger Guidelines, U.S Department of Justice and the Federal Trade Commission, August
19, 2010, p. 10 (https://www.justice.gov/atr/file/810276/download). This approach is also recognized in
the ICN Recommended Practices for Merger Analysis, see Comment 3, p. 6.

M ET.C. v. Whole Foods Market, Inc., 502 F.Supp.2d 1 (2007), p. 9.

12 United States of America v. Conagra Foods, Inc., et al., 14-CV-00823.

3 |bid., p. 1-2.

-25 -


https://www.justice.gov/atr/file/810276/download

78.

79.

80.

CONFIDENTIAL - LEVEL A

had components, several of which were determined by market forces beyond the
control of an individual miller.114 One component was called the block, which
amounted to the miller’s fee for converting wheat into flour. The block is a relatively
small portion of the price of delivered flour, but was the primary term on which they
competed.115 The U.S. DOJ based its SSNIP on the block component of the price,
stating that this was consistent with the U.S. Horizontal Guidelines statement

referenced above.116

The approach in the U.S. Guidelines has been approved and followed by the

European Commission (“EC”) in two cases.

In Norsk Hydro/Orkla/JV, the EC analyzed the merger of Hydro, a global supplier of
aluminium, with Orkla, which also had operations in the aluminium sector.117 In
analyzing the relevant market for soft-alloy extrusions, the EC noted that there was
a significant and persistent difference in the “extrusion premia” charged by soft alloy
extrusion suppliers in two different geographic markets. The extrusion premium is
the price paid by customers for the value added by companies that extrude the
aluminum. During the investigation, the EC found “that in aluminium soft-allow
industry, negotiations between customers and suppliers normally only concern the
extrusion premium”.118 The aluminium price and billet conversation costs were not
subject to negotiations and fixed for all customers. Therefore, the EC concluded that
‘in the presence of a similar price structure, it seems appropriate to take as a
relevant benchmark price the extrusion premia rather than the full price” — citing with

approval the U.S. Guidelines discussed above.119

In Inco/Falconbridge, the EC considered the market for high purity nickel. Super

alloy manufacturers purchased nickel at a premium to prices on the London Metal

1 |bid., p. 6-7.

5 |bid. p. 6-7.

He1bid. p. 10-11.

17 Case No COMP/M.6756 - NORSK HYDRQ/ ORKLA/JV, May 13, 2013
(https://ec.europa.eu/competition/mergers/cases/decisions/m6756_3081_2.pdf)

18 |bid at para. 67.
119 |bid at para. 67 and FN 19.
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Exchange. The EC rejected the merging parties’ arguments that an increase in the
premiums did not constitute a significant increase in the final price for customers,
stating that: “the price increase must be seen in relation to the added value provided
by the firms in the relevant market. For example, a price increase of an input good
may have only a minor effecton the price of the final product (depending inter alia
on the share of total input cost represented by the input good), but nonetheless has
to be considered significant from an antitrust perspective. This is the case because
the increase in the absolute premiums indicates an increase in market power over

the identified market.”120

The relevant product market is properly characterized as the provision of Grain
Handling Services. This product market reflects the competition affected by the
merger and is consistent with jurisprudence from other jurisdictions including

Canada. It ensures that case law aligns with “good economics”.121

2. Relevant Geographic Market is Local

The evidence demonstrates that the relevant geographic market is local.
Transportation costs matter when farmers are considering where to sell their grain.
The qualitative and quantitative evidence demonstrates that if the Virden, Moosomin
and Fairlight Elevators were operating as a hypothetical monopolist they would have

the ability and incentive to impose a SSNIP.

Dr. Miller’s report also provides evidence that competition is local. Most farms that
Dr. Miller analyzed in his report deliver their grain to Elevators located less than 100
kilometers away.122 The size of the service areas from which the Moosomin and
Virden Elevators draw at least 90% of the wheat or canola they handle demonstrates

that most of these volumes are drawn from farms located near to the Elevators.

120 |nco/Falconbridge, para. 379.

21 Confidential Level A Transcript, Vol.10, p.746:3-748:9
122 CA-A-170, Miller Report, p. 16, para. 19, citing Exhibit 7.
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84. Finally, Dr. Miller tested whether the Moosomin, Virden and Fairlight Elevators
would find it profitable to impose a SSNIP. The results from his test are that a
hypothetical monopolist operating these three Elevators could profitably raise the
price of Grain Handling Services between I, and Il for wheat and between
6 and I, for canola.123

85. P&H claims that the relevant geographic market includes all of southeastern
Saskatchewan and southwestern Manitoba. Ms. Sanderson relies on the fact that
Moosomin and Virden track prices of other rival Elevators and that several farmers
in the relevant geographic market sell to distant Elevators.124 However, Ms.
Sanderson did not conduct a formal hypothetical monopolist test to support her

geographic market.125

86. Ms. Sanderson, however, agrees that distance matters to an individual farm and
that farmers would prefer to travel shorter distances to an Elevator.126 Recognizing
that competition is local, Ms. Sanderson identified Il farms in the Commissioner’s
corridor of concern. The data contained in Figure 21 demonstrates that Il of those

Il farmssell 100% of their wheat to the Moosomin, Virden and Fairlight Elevators.127

87. Ms. Sanderson’s contention that these Il farms can switch to more distant options
in the face of a price increase is not supported by the gualitative evidence.128 Mr.
Paull testified that he will only switch to a more distant Elevator if it means receiving
an I cents a bushel.129 Mr. Paull's text exchange with Mr. Klippenstein

123 CA-A-170, Miller Report, Exhibit 9, p.51.

124 CA-R-181, SandersonReportat p. 7, para. 18, and p. 37-38, paras. 80-83.

125 The first time Ms. Sanderson runs a HMT was to use Dr. Miller's model to generate results for her
demonstrative slide 74 in CA-R-184. CA-A-192 contains the relevant results underlying Ms. Sanderson’s
slide 74.

126 Confidential Level A Transcript, Vol.10, p. 711:21-25.

27 Appendix A to the final argument extracts Figure 21 and highlights the Bl farmers who sell all of their
wheat to the Virden, Moosomin, and Fairlight Elevators.

18 Confidential Level A Transcript, Vol.10, p.713:14-21: Ms. Sanderson: | NN

129 Confidential Level B Transcript, Vol. 5, p. 151:16-152:11: |
|
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demonstrates this in action. The data shows that || GGG

&

(o0}

8. As Dr. Miller explains in his reply report, the fact that farms work with more distant
Elevators is consistent with his analysis and geographic market definition.131
However, the evidence is clear that farmersin the towns close to Moosomin, Virden
and Fairlight are particularly likely to rely on the three Elevators in Dr. Miller's
relevant geographic market.132 Dr. Miller has accounted for the fact that farms may
consider multiple Elevators for Grain Handling Services and that some farms may
have idiosyncratic reasons to seek the services of a distant Elevator.133 Unlike Ms.
Sanderson’s analysis, Dr. Miller actually analyzes farmers choices using a rich
model of demand.134 As a result, the hypothetical monopolist test he runs

demonstrates that his proposed geographic market meets the SSNIP standard.

w

The Acquisition allows P&H to increase market power in the Relevant
Markets resulting in alikely SLC

(o0}

9. P&H’s acquisition of the Virden Elevator is likely to substantially lessen competition
in the Relevant Markets. Both the quantitative and qualitative evidence
demonstrates that producers in the Relevant Markets will pay materially more for

Grain Handling Services over the next two years and lose other impactful aspects

0
>
i

131 CA-A-173, Miller Reply Report, p. 20, para. 38, and p. 22-26, paras. 42-52.
12 CA-A-173, Miller Reply Report, p. 23-24, para. 46, showing Exhibit 1 and Exhibit 2

18 CA-A-173, Miller Reply Report, p. 25, para. 50.
13 CA-A-173, Miller Reply Report, p. 25, para. 50 and p. 34, para. 71.
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of competition, including grading and protein spreads — all of which affect the
ultimate price received for wheat and canola. In particular, the SLC caused or likely

caused by the Acquisition is demonstrated by:

The il margins at the Virden Elevator as direct evidence of market power;
P&H'’s ability to engage in price discrimination;

P&H’s high market shares in the Relevant Markets;

a o T p

The vigorous and effective competitor to the Moosomin Elevator that the Virden
Elevator provided prior to the Acquisition;

e. The material impact of the Acquisition on the price for Grain Handling Services;
f. The planned expansion of Moosomin that would have made P&H a more
effective competitor to the Virden Elevator in the absence of the Acquisition;

g. The inability of Viterra’s Fairlight Elevator to constrain an increased exercise of

market power by P&H; and

h. High barriers to entry and expansion.

When determining whether P&H’s acquisition has or is likely to lessen competition
substantially, the Commissioner must demonstrate that the Relevant Markets would
be substantially more competitive but for the Acquisition.135 Specifically, in
assessing whether competition has been or is likely to be lessened, the more
particular focus of the Commissioner’'s assessment is on whether the Acquisition
has facilitated, is facilitating or is likely to facilitate the exercise of new or increased

market power by P&H.136

“Substantiality” can be demonstrated by the Commissioner through quantitative or
qualitative evidence, or both. The Commissioner must, however, always adduce
sufficiently clear and convincing evidence to demonstrate, on a balance of
probabilities, that competition has been or is likely to be lessened substantially.137

% Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, (“Tervita SCC”), paras. 51 and

54.

13 |bid, paras. 54-55.
137 The Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, para. 232; Tervita

SCC, para. 66.
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What constitutes “materially” greater market power will depend on the facts of the
case. In assessing whether the degree or magnitude of lessening of competition is
sufficient to be considered “substantial’”, the Tribunal will consider the overall

economic impact of a merger in the relevant market.138

With respect to the duration aspect of its assessment, the test applied by the
Tribunal is whether the material increase in price or material reduction in non-
product dimensions of competition resulting from an impugned practice has lasted

or is likely to be maintained for approximately two years.139

P&H’s acquisition of the Virden Elevator has and is likely to substantially lessen
competition in the Relevant Markets. Both the quantitative and qualitative evidence
demonstrate that farmers in the Relevant Markets will pay materially more for Grain

Handling Services over the next two years.

1. The |l margins at the Virden Elevator are direct evidence of market power

High margins are direct evidence that a firm has market power.140 In this case, Dr.
Miller has calculated that the Virden Elevator earned a HlllC6 margin on Grain
Handling Services for wheat and Ill%6 margin on Grain Handling Services for
canola.#1 In Dr. Miller's experience these are relatively JJjjlij margins and “consistent
with localized competition rather than significant competition from many distant
competitors. Intuitively, the il margins suggest that the firmshave not been forced
to lower prices to keep the customers they have from being tempted away to such

would-be competitors.”142

138 The Commissioner of Competition v Vancouver Airport Authority, 2019 Comp Trib 6 at para. 641.

1% Tervita SCC, para.46; CCS (2012 Comp Trib 14), paras. 378-379.

1490 Canada (Director of Investigation & Research) v. Tele-Direct (Publications) Inc., [1997] C.C.T.D. No. 8,
73C.P.R. (3d) 1, (‘Tele-Direct’), at para. 286.

141

CA-A-170, Miller Report, p. 47, para. 72.

“2 CA-A-170, Miller Report, p. 47, para. 72.
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2. P&H’s market shares in the Relevant Markets indicate P&H'’s ability to exercise
market power

96. Market shares are an indirect indicator that the Acquisition allows P&H to exercise
market power in the Relevant Markets.143 Analysing the data that has been
collected, Dr. Miller's calculation is that post-Acquisition, P&H will have a market
share of Il and I, for wheat and canola, respectively.144 These market
shares are well in excess of the 35% safe harbour threshold in the Merger
Enforcement Guidelines. In VISA, the Tribunal concluded that MasterCard’s 30%

market share was evidence of market power.145

97. Ms. Sanderson includes sales from all Elevators and Crushers that purchase from
farmers in the Relevant Market. As Dr. Miller explained, Ms. Sanderson’s approach
to calculating market shares including Elevators both inside and outside the
Relevant Markets is inconsistent with the MEGs, which “specifically considers
‘market shares for all sellers who have been identified as participants in the relevant
market,” not just any arbitrary shares.”146 As Dr. Miller noted, in including Elevators
outside the Relevant Markets, Ms. Sanderson is applying “two different standards,

one for the product market and a different one for the geographic market.”147

3. P&H'’s pricing practices indicate market power that will be amplified by the
Acquisition

98. P&H’s own pre-Acquisition pricing practices indicate it has market power. The
evidence is clear that I ¢ and can use that

information to engage in price discrimination.14® The ability to engage in price

discrimination is evidence of market power.150

13 Tale-Direct, para. 226.

14 CA-A-170, Miller Report, p. 52, Exhibit 10.

145 Commissioner of Competition v. Visa Canada Corporation, 2013 Competition Tribunal 10, (“Visa”),
para. 267.

146 CA-A-173, Miller Reply, p.30, para. 63.

147 Confidential Level A Transcript, Vol.10, p.791:17-792:17.

148 CB-A-134, Read in Brief of the Commissioner, p.48, lines 4-6: ‘|GGG
|

199 CB-A-134, p. 833-834 and CA-A-111.

1% Tele-Direct, para. 297.
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In response to this email,

Dr. Miller's opinion is that “when approximating overall post-Transaction price
changes using UPPs, the price discrimination and posted price models produce

remarkably similar predictions”.152

4. Prior to the transaction, the Virden Elevator was a vigorous and effective

101.

102.

competitor to the Moosomin Elevatorls3

Removal of a vigorous and effective competitor is evidence that a merger has
substantially lessened competition.154 Dr. Miller's calculation of diversion ratios
between the Virden and Moosomin Elevators described above demonstrate that the
two Elevators were close competitors. This analysis is supported by ample
documentary evidence from P&H and LDC of the close and vigorous competition

between the two Elevators.

I Jiscusses how [

151 CB-A-134, Read in Brief of the Commissioner, p.827-829.
12 CA-A-170, Miller Report, p.77-78, paras.140-142.

%3 This section responds to Tribunal Question 7.
1% Competition Act, R.S.C., 1985, c. C-34, subsection 93(f).
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|
o
o
o
Qo
I

56

Several documents demonstrating I
I hove already been referenced

above. Another example comes from G

57

The three farmers who testified have registered concern about the loss of
competition between the two Elevators —this concern was uncontested during cross

examination:

a. Mr. Pethick observes that prior to the Acquisition it appeared that “Louis
Dreyfus at Virden would push P&H at Moosomin to bid higher.”;158

b. Mr. Lincoln writes: “l will sometimes call P&H’s elevator at Moosomin but my
experience has been that Moosomin elevator has not offered competitive
prices”; and1s?

c. Mr. Wagstaff writes: “After P&H acquired Virden, | have noticed that the price

for lower protein wheat has been lower.”160

1% CA-A-190, Moosomin 2017 Business Plan (Conf A), p.2.
1% CB-A-134, Read in Brief of the Commissioner, p.779-780.
7 CB-A-134, Read in Brief of the Commissioner, p. 799.

1% p-A-001, Pethick Statement, p.6, para. 21.

1% CB-A-025, Lincoln Statement, p.3, para. 13.

160 p_A-033, Wagstaff Statement, p.4, para. 14.
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105. The farmers concerns are consistent with the evidence from Figure 21 of Ms.
Sanderson’s report, which demonstrates that I farmers between the

Moosomin and Virden Elevators are selling some or all of their wheat to Virden.161

106. Mr. Heimbecker challenges these assertions in his witness statement. However, Mr.
Heimbecker’s testimony should be given little weight particularly as it relates to the
competitive dynamic among Elevators. Mr. Heimbecker, as CEO of P&H, has little
interaction with the day-to-day operations of P&H’s Elevators, in fact he admitted
that he only visits the Elevators once or twice annually.162 He did not know that Mr.
Cobb had been promoted to manage one of his Elevators,163 he was unable to
answer basic questions about the “workback algorithm”64 and his testimony as to
how basis price specials work was incorrect.165 P&H certainly could have challenged
statements made by the Commissioner's farmer witnesses by filing witness
statements from Elevator staff or grain merchants in its employ who could have
provided superior testimony in respect to these facts, but they elected to include
testimony from only Mr. Heimbecker, who is far removed from the day-to-day
interactions that CSRs have with farmers.166 Therefore, as they failed to put forward

this evidence, the Tribunal should draw an adverse inference against P&H.

5. The impact on the price for competition for Grain Handling Services is material

107. As described in the fact section above, Dr. Miller's expert opinion is that the
Acquisition allows P&H to charge producers lll% more to handle farmers’ wheat
and Il more to handle farmers canola.16” These predicted price effects are

material when considered against the price farmers pay for Grain Handling Services.

61 CA-R-181, Sanderson Report, Figure 21, p. 117-122.
182 Confidential Level B Transcript, Vol. 7, p. 383:7-12.

163 Confidential Level B Transcript, Vol. 7, p. 382:25-383:3.
! Confidential Level B Transcript, Vol. 7, p. 443:9-445:11:.

165 Mr. Heimbecker testified that [ (C5-A-142), I
I (Confidential Level B Transcript, Vol. 7, p. 345:15-355:13); however,

(Confidential
Level B Transcript, Vol. 7, p. 410:5-423:7 and CB-A-159, CB-A-161, CB-A-163, and CB-A-165).
B Mclivenna v. Viebig, 2012 BCSC 218, at para. 71.

167 CA-A-170, Miller Report, p. 10, para. 6.
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Both experts agree that the absolute value of the predicted price effects does not
depend on whether the relevant product market is Grain Handling Services or the
purchase of grain.168 It is the absolute amount of the price effectsthat are material.
As the Tribunal said in Tele-Direct, even small increases in price are material in the

face of pre-existing market power.169

Dr. Miller has calculated that the decrease in welfare for farmersis around Sl i
per year for wheat and Sl per year for canola. This amounts to more than
$0.02 cents a bushel, which was an amount that would have provided P&H with an
additional Sl million in profit if it could increase every transaction by that amount.
During discovery, Mr. Heimbecker acknowledged that

~
o

I . The Acquisition gives P&H the ability to increase the price
charged to farmers for Grain Handling Services by more than [ INIIEINGNGE
I . The evidence demonstrates that I is important to P&H — a

company with profits that dwarf a farmer’s.

Mr. Hebert, one of P&H’s farmer witnesses, describes how farmers’ margins are
getting squeezed in podcasts and at industry events.172 Mr. Lincoln testifies that “we
need every penny to be able to hit the profitability levels that we need to operate our

farm”.173

Harvey Brooks, the general manager of SaskWheat, also confirms that this loss of

revenue could harm farmers, testifying that “the impact on the producer’s bottom

188 Confidential Level A Transcript, Vol.10, p. 667:15-23.

1 Canada (Director of Investigation & Research) v. Tele-Direct (Publications) Inc., [1997] C.C.T.D. No. 8,
73 C.P.R. (3d) 1, at para. 758.

10 CB-A-134, Read in Brief of the Commissioner, p.178.

1 CB-A-134, Read in Brief of the Commissioner, p.800.

172 public Transcript, Vol.5, p. 440:13-441:12 and 443.18-445:8.

1% CB-A-025, Lincoln Statement, p. 4, para. 16.

- 36 -



CONFIDENTIAL - LEVEL A

line from the acquisition could be significant if the producer receives a lower price

because of lack of competition”.174

112. After Tervita, the tendency has been to focus on quantified price effects for
mergers.17> While the Commissioner has an obligation to quantify price effects and
deadweight loss (“DWL”) to respond to P&H’s efficiencies defence, price effects in
the context of the SLC analysis are only one type of evidence to be considered. The
price effects and non-price effects must be considered in combination with all the

evidence demonstrating an SLC.176

113. The materiality of the price effects is enhanced when all of the other evidence of an
SLC is considered, namely P&H’s pre-existing JJilij margins, P&H’s high market
shares, P&H’s ability to price discriminate, removal of the Virden Elevator as a
vigorous and effective competitor, and the loss of competition between the Virden

and Moosomin Elevators as a result of the Moosomin Elevator’s expansion.

114. P&H argues that its INNEEEE purchases at the Virden and Moosomin Elevators
post-Acquisition demonstrate that the Acquisition has not caused an SLC. The SLC
from the Acquisition arises from the increased ability of P&H to raise the price of
Grain Handling Services. Even if | GGG
N once P&H's

managers are free to pursue profits for their shareholders,1’” the farmers —
particularly those farmers located between Moosomin and Virden — are likely to be

harmed.

115. In any event, the retrospective analysis carried out by Ms. Sanderson is flawed for

the reasons articulated by Dr. Miller in his reply report and testimony from the

17 p-A-014, Brooks Statement, p. 11, para. 32.

1% Tervita SCC, at para. 125.

176 Superior Propane (2003 FCA 53), at paras. 35-38.

Y7 Public Transcript, Vol.6, p. 510:17-511:20. The evidence referenced throughout demonstrates that
e, (N CA-A-142,
I (Confidential Level B), I
]

I Corfidential Level A Transcript, Vol.10, p.703:1-5.
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concurrent session. Temporally, Ms. Sanderson does not have enough data post
merger to do a robust analysis nor does she have a sufficient control set against
which to reliably interpret her results.178 In addition, Ms. Sanderson is using data

from a period that was unstable due to world events.17?

6. But for the acquisition, P&H would have expanded Moosomin, making it a more

116.

117.

118.

effective competitor

The magnitude of the substantial lessening of competition is increased because
absent the Acquisition, P&H would have expanded Moosomin. Prior to the
Acquisition, P&H had planned to expand railcar access at Moosomin allowing it to

I ¢° This expansion would have also allowed Moosomin

access to cheaper bulk rates on its freight.181

Dr. Miller’s opinion is that “prior to the Transaction, this investment would enhance
Moosomin’s ability to win business from numerous sources including the opportunity
to steal business from the Virden Elevator. Merged Elevators have no incentive to
steal business from one another as the merged entity profits from sales of Grain

Handling Services at both locations.”182

Dr. Miller’s opinion is also consistent with the testimony from Harvey Brooks, who
testifies that “if Moosomin’s capacity had been expanded absent the transaction,
producers would have benefited from the increased competition that this capacity
expansion would bring”. SaskWheat has observed that there can be capacity
constraints in the grain Elevator handling and transportation system. When an
Elevator is capacity constrained the Elevator tends to increase the basis price they
charge the producer. Therefore, the “increase in Moosomin’s capacity would have

increased competition from Moosomin to the benefit of producers”.183

178 Confidential Level A Transcript, Vol.10, p.767:9 — 24.

78 CA-A-173, Miller Reply, p. 43-44, paras. 88-90.

180 CA-R-115, Heimbecker Statement, p. 42, para. 131.

181 CB-A-134, Read in Brief of the Commissioner, p. 402:16-403:25.
82 CA-A-170, Miller Report, p. 80, para. 146.

18 p_A-014, Brooks Statement, p. 10, paras. 27-30.
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7. Fairlight will not constrain an increased ability to exercise market power by P&H

119. The Elevator owned by Viterra at Fairlight competes for business from farmers in
the Relevant Markets. However, after the Acquisition, Fairlight will not constrain an
increased ability to exercise market power by P&H.

120. In calculating the price effects, Dr. Miller's merger simulation relied on transaction
level data provided by Viterra.184 Fairlight's, as well as 12 other Elevators and 5
Crushers, ability to constrain an exercise of market power is therefore considered in
this model. Fairlight, as the lone Elevator not owned by P&H remaining in the

relevant geographic market, does not constitute effective remaining competition.

121. In addition to Dr. Miller's quantitative analysis, the qualitative evidence
demonstrates that Fairlight is not an effective competitor. The Virden and Moosomin
Elevators are both located along the TransCanada Highway 1, while Fairlight is
approximately 35 km south on a secondary road. The secondary road leading to
Fairlight is subject to weight restrictions in the spring, contributing to its inability to
constrain an exercise of market power by P&H.185 Mr. Wagstaff testified that “the
number 1 highway it's good going, you can drive at the average speed, but the
Elevators that are far, like up 41 highway or down number 8, they are more difficult

and the roads aren't as good and it takes you a considerable while longer.”186

8. Barriers to entry and expansion are high18’

122. Farmers are going to experience the anticompetitive effects caused by the likely
SLC from the Acquisition for more than two years, because barriers to entry and

expansion are high.

18 CA-A-170, Miller Report, p. 81, para.149.
185 p_A-033, Wagstaff Statement, p. 3, para. 12.
18 pyplic Transcripts, Vol. 3, p 303:24-304:4.

18" This section answers Tribunal Question 8.
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Potential competitors who wish to open a new Elevator in the Relevant Markets face
high barriers to entry. As a result, entry is unlikely to replace the competition lost
when P&H acquired the Virden Elevator. Entry is only effective in constraining the
exercise of market power when it is viable. Viable entry occurs when a potential
competitor's entry is likely, timely, and sufficient in scope.188 The costs, difficulty
finding a suitable site, and regulatory approvals make it unlikely that de novo entry

will soon replace the competition lost from the Acquisition.

The evidence that barriers to de novo entry are high is consistent, coming from both
G3and P&H. G3is agrain handling company founded in 2015 through the purchase
of grain handling assets of the former Canadian Wheat Board and Bunge Grains
Canada. Since 2015, G3 has completed the construction of ten new Elevators in
Western Canada.18® The witness statement from G3’s executive, Brett Malkoske,
details the time and costs associated with building new Elevators. In summary, G3's
experience is that the total costs to build a new grain Elevator are Sl EEEGE
HE ond that it typically takes between IINEEEEEE months from deciding to

construct an Elevator to commencing operations.190

G3’s evidence on barriers is consistent with the evidence from P&H. I
.
I ° . P&, H estimates that the cost
to build Dugald is between $lll million to Sl million.192 P&H expects that Dugald
will open |
[ JEE

18 CCS (2012 Comp Trib 14), at para.s 216-217; Merger Enforcement Guidelines, part 7, para. 7.2
(October 6, 2011); Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at para. 64-83.
18 CB-A-048, Malkoske Statement, p. 3, para. 6.

1% CB-A-048, Malkoske Statement, p. 3, para. 8.

191 CB-A-134, Read in Brief of the Commissioner, P&H Response to Undertakings, p.540, Question 1.

192 CB-A-134, Read in Brief of the Commissioner, P&H Response to Undertakings, p.540, Question 2.

198 CB-A-134, Read in Brief of the Commissioner, p. 13:15 — 16:18.
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Barriers to expansion are also high. The evidence from P&H is that it has been

working to expand Moosomin since before January 2017 and it still has not yet

begun construction for the expansion. > G

Finally, Dr. Miller’s price effects do not depend on capacity constraints. Dr. Miller
has assumed that Elevators are able to absorb any increase in volume. Of course,
if Elevators realistically would hit a capacity constraint and would have to make
sizable investments to win additional customers, this would tend to soften the
competitive constraint that rivals could place on P&H. As a result, Dr. Miller's model

is conservative in this regard.196

The Commissioner has acted fairly in this application

Both experts have agreed that the quality of the transaction level data is reliable and
fulsome, supporting the evidentiary record, which demonstrates on a balance of
probabilities that the Acquisition has caused or is likely to cause a substantial
lessening of competition. During the hearing, P&H’s counsel argued that the
Commissioner owed a duty of fairness that required, among other things: (1) an
obligation to collect additional evidence from market participants both in the form of
records and data; (2) have a complete case before filing an application; and (3) to
adduce unhelpful evidence.l®” These assertions are without merit and the
Commissioner, who is presumed to and has acted in the public interest, has
complied with his duty of fairness.

1. The data underlying Dr. Miller’s analysis is rich and robust

194 CB-A-134, Read in Brief of the Commissioner, p.399:7-18. “Q: ... Do you know when did P&H first

consider expanding Moosomin, the rail track at Moosomin? | N
e ——,—,—————e

1% CA-A-037, Witness Statement of Viterra, p. 3, para. 10.
1% CA-A-173, Miller Reply Report, p. 41 —42, para. 83 — 85.

¥7 pyblic Transcripts, Vol.1, p. 93:12-95:14; Public Transcripts, Vol. 2, p. 251:11-253:10.
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Dr. Miller's model incorporates data from 18 Elevators and 5 Crushers. Both experts
were able to interpret the data provided by the Elevators to conduct their analysis.198
Despite agreement from both experts about the quality of the data, P&H argues that
(1) the Commissioner should have collected more data and (2) the evidence and
information from the farmer witnesses calls into question the quality of the data

collected.

During evidence, P&H’s counsel focused on the factthat the Commissioner did not
collect data fromtwo Paterson grain Elevators located at Carnduff and Binscarth nor
from Cargill’'s Nesbitt Elevator. All six farmers who testified do not sell to any of these
three Elevators, nor have they produced any receipts showing sales to these
Elevators. There is [
I, ©© oY

are there any examples in the documents of farmers using these three Elevators to
negotiate a better price.200 Paterson Carnduff is a small Elevator with only 16 rail
car spots and did not record any throughput to the Canadian Grain Commission in
the 2018/2019 crop year.201 Cargil’'s Nesbitt Elevator is further east than four
Elevators for which data were collected: Richardson, Minnedosa; Viterra, Brandon;

Richardson, Brandon; and Viterra, Souris.202

The qualitative evidence demonstrating that these three Elevators are not important,
along with both experts’ agreement that the Commissioner has collected a rich data
set, supports the robustness of the data Dr. Miller uses for his model. Ms.

Sanderson, P&H’s own expert, refused to agree with the proposition put to her by

1% Confidential Level A Transcripts, Vol. 10, p.706:7-11: Dr. Miller: “l agree with Ms. Sanderson that the
transaction data are useful for understanding the choices that farmers make. I think | agree with Ms.
Sandersonthat the diversion ratios that come out of my demand model are reasonable for the purposes
of our merger review.”

99 CA-A-188 and CA-A-190.

20 CA-R-181, SandersonReport, p. 138-139, Figures 35a—b.

21 CA-A-222 Tab 056499 — cp-canada-grain-directory, p. 51. For context, every Elevator the
Commissioner collected datafrom has at least 50 rail car spots. See Appendix B for Paterson Carnd uff
and Paterson Binscarth’s 2018/19 throughput figures and an explanation of how this was determined.
22 p_R-249 Map - Elevator, Crusher, and witness locations with rail.
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P&H’s counsel that more data was needed for Dr. Miller's analysis.2%3 The Tribunal
recognized in TREB that the Commissioner has to be prudent and make difficult
decisions regarding the allocation of limited public funds available for administering
and enforcing the Act. Indeed, in Pearson, the Federal Court cautioned that section
11 requests by the Commissioner would be reviewed to ensure that the request was
not excessive, disproportionate, or unnecessarily burdensome.204 The Tribunal
refused to draw an adverse inference against the Commissioner for not conducting
any quantitative analysis.2%> No adverse inference should be drawn against the

Commissioner because he did not collect data from more Elevators.206

132. The Commissioner called farmer witnesses to describe their businesses and provide
evidence about the factors that impact their decisions to sell grain. It is the
transaction data, as Ms. Sanderson noted, that is more powerful for quantitatively
modeling farmer choices and that saves the Tribunal from having to hear from “a lot
of farmer witnesses”.207 P&H, despite having the farmer witnesses statements since
September 2020, attempted to subpoena the farmer witnesses two weeks before
the hearing to bring every document related to grain purchases over the last four
years. All three farmers (along with P&H’s farmers)208, have produced numerous

receipts, settlement tickets, and contracts in their possession.

23 Confidential Level A Transcript, VVol. 10, p. 808:23-809:13. In this exchange, Mr. Russellimplies that
Dr. Miller suggests that the Commissioner should have collected more data. Dr. Miller never made such
an admission (Confidential A Transcript, Vol.10, p.786:7-18).

24 The Commissioner of Competition v. Pearson Canada Inc., 2014 FC 376, at para. 59.

2% Commissioner of Competition v. Toronto Real Estate Board, 2016 Comp Trib 7 (‘TREB”), at para. 656.
26 There are additional Elevators around the periphery that data was not collected from. Of course, this
needs to be balanced against the fact that we did not collect data from other Elevators owned by P&H,
such as P&H’s Glossop and Kegworth Elevators which are similar distances from the Moosomin and
Virden Elevators to some of the peripheral Elevators suggested by P&H as competitors to Moosomin and
Virden.

27 Confidential Level A Transcriit, Vol.10, p.711:13-20: Ms. Sanderson: |

28 All three of P&H’s farmers confirmed during cross-examination that they were not asked to produce
any documents prior to signing their witness statements. See Public Transcript, Vol. 5, p. 464:20-23 (Mr.
Duncan) and p.483:12-15 (Mr. Paull), and Confidential Level A Transcript, Vol. 5, p. 319:15-24 (Mr.
Hebert).
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133. The additional information provided by the farmers confirms the robustness of the

data collected by the Commissioner. Every receipt produced by the farmers for the
sale of 1CWRS and Canola was from Elevators for which data was collected. The
transactions all appear in the data if the receipt is for a sale during a period for which
data was collected.2%® The subsequent information provided by the Commissioner’s
farmers also demonstrates why the approximate production numbers in the farmers’
witness statements may be greater than sales to Elevators. Mr. Duncan, a P&H
farmer witness, confirmed that his numbers were approximate given that he
provided this information while out in the field.210 Imperfect data is the norm in

merger review and should not grant antitrust immunity.211

2. The Commissioner can continue to collect evidence after filing an application

134. The jurisprudence is clear that the Commissioner can file a notice of application

upon concluding that there are sufficient facts to support the application and can
continue to collect evidence thereafter.21?2 Further, the Commissioner is not required
to collect every piece of evidence.213 As required by the Tribunal Rules,214 the data
collected after the application was filed was produced to P&H. Both experts had

ample time with the data collected before filing their expert reports.

3. The Commissioner’s discretion regarding which witnesses to call

135. The Tribunal's Rules and procedures allow for a fair hearing. It is proper for the

Commissioner to exercise discretion regarding which witnesses to call and what
evidence to provide to the Tribunal. The Tribunal's Rules provide for third party

discovery rights of which P&H could have availed itself.

2% Appendix C shows receipts collected from farmers and where the transaction is found in the data.
20 pyplic Transcript, Vol. 5, p.470:8-12: Mr. Duncan: “... A lot of the times these statements are given
overthe phone. I get a phone call, | am possibly out in the field busy or working around the yard, so it is
easy to just pull numbers out of my head and say, like | did for this, where it is more of a goal.”
2 CA-A-173, Reply Miller Report, p. 33, para. 68.

22 \Warner Music Group Inc., Re, 138 F.T.R. 140, 78 C.P.R. (3d) 335, paras. 8 — 9; Canadian Pacific | td.

v. Canada (Director of Investigation & Research) (1997), 74 C.P.R. (3d) 65 at para. 7.

23 Warner Music Group Inc., Re, 138 F.T.R. 140, 78 C.P.R. (3d) 335, at paras. 7-8; Canadian Pacific | td.
v. Canada (Director of Investigation & Research), 70 A.C.W.S. (3d) 452, 74 C.P.R. (3d) 65, at para 7; The

Commissioner of Competition v. Pearson Canada Inc., 2014 FC 376, at para. 48.
214 Tribunal Rules, SOR/2008-141, Rule 60.
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136. The Tribunal commented on the Commissioner’s duty of fairness in Canada Pipe215
in the context of a challenge by Canada Pipe to Tribunal Rules, which was frequently
cited throughout the hearing by counsel to P&H. The Rules to which that decision
applies are no longer in force and when they were, did not apply to merger cases.216
Furthermore, the two Supreme Court of Canada decisions referenced by the
Tribunal in Canada Pipe relate to the Crown’s disclosure obligations in a criminal
proceeding. Even under the most stringent standards, once the Crown makes
disclosure, the Crown is entitled to exercise its discretion in respect of which

witnesses it will call and is under no obligation to call a particular witness. 217

137. The Tribunal in Canada Pipe declined to decide whether a Crown’s obligations
should be directly imported into Tribunal cases21® and the Tribunal in the present
Application does not need to opine on the matter either. In no way has the
Commissioner breached his duty of fairness, and the current Tribunal Rules and

procedures provided P&H with adequate measures to ensure a fair process.

PART IV APPROPRIATE REMEDY

138. The evidence assembled by the Commissioner demonstrates that P&H has, and is
likely to, substantially lessen competition with its acquisition of the Virden Elevator.
As described above, this evidence, which comes from a wide variety of quantitative
and qualitative sources — farmers, trade association, P&H’s own documents, and
independent expert economic evidence — all shows the harm to farmers in the
Relevant Markets caused by the Acquisition. This harm is substantial and will last
more than two years, because barriers to entry and expansion are high. P&H should
be ordered to remedy this harm by divesting either the Virden or Moosomin Elevator.

21> Commissioner of Competition v. Canada Pipe Company, 2004 Comp. Trib. 2.

#1® Commissioner of Competition v. Canada Pipe Company, 2004 Comp. Trib. 2, para. 1; Commissioner
of Competition v. Canada Pipe Company, 2003 Comp Trib 15, at paras. 1, 13, 15, 17.

2R v. Cook, [1997] 1 SCR 1113 at para. 36; R.\. JMW, 2020 ABCA 294, at para. 44; R.v. Lo, 2020
ONCA 622, at para. 155.

218 Commissioner of Competition v. Canada Pipe Company, 2004 Comp. Trib. 2, at para. 64.
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PART V EFFICIENCIES DEFENCE

139.

140.

141.

142.

P&H has not demonstrated that any of the claimed efficiencies generated by the
Acquisition are likely to be cognizable. Therefore the efficiencies in this matter are
not outweighed by the deadweight loss found by Dr. Miller of Sl for wheat
and S for canola.21®

P&H, in its Response, claimed the Acquisition will generate four categories of
efficiencies, only two of which it has tried to quantify.220 P&H has not filed an expert
report in support of its efficiencies claims. When an applicant raises an efficiencies
defence to a merger, challenging it creates a significant burden on the
Commissioner to quantify the deadweight loss where possible. While Dr. Miller’s
model quantifies price effects, which are evidence of an SLC, that quantification is

not required to prove an SLC.

The Commissioner has met his burden of proving anticompetitive effects from the
Acquisition. Therefore, the burden shifts to P&H to prove any efficiency gains that
are brought about by the Acquisition. is the onus is also on P&H to prove that the
efficiency gains from the merger will be greater than and offset the effects of any

prevention or lessening of competition resulting from the merger.221

The balancing test under section 96 requires two steps: First, any quantitative
efficiencies should be compared against any quantitative anticompetitive effects.
Where the quantitative anticompetitive effectsoutweigh the quantitative efficiencies,
this step will be dispositive in most cases. Second, qualitative efficiencies should be
balanced against qualitative anticompetitive effects. A final determination must be

made as to whether the total efficiencies offset the total anticompetitive effects.222

29 CA-A-170, Expert Report of Dr. Miller, p. 77, para. 138 and Exhibit 15.

20 Response of P&H, CT-2019-005, Proceeding No. 22, at para. 37.

22! Tarvita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at paras. 122. See also para.
89; The Commissioner of Competition v. Superior PropaneInc., 2000 Comp. Trib. 15, at para. 403

#2 Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at para. 147; see also paras.
91-99,
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143. In order to qualify as an cognizable efficiency, the claim must involve a productive,
dynamic or allocative efficiency, and it must accrue to the Canadian economy.223
The Tribunal should only consider efficiency gains that are brought about by the
Acquisition and would not likely be attained in the event of an Order.224 This involves
comparing the world where the merger proceeds with the but-for world where an

Order prevents or amends the merger.225

144. In response to Tribunal Question 9, as described below, P&H has not provided the

evidence to support finding cognizable efficiencies.

145. In response to Tribunal Question 10, any firm-wide efficiencies would need to pass
the fifth Tervita screen to be cognizable.226 None pass this screen. P&H will retain
efficiencies generated from adding 9 new Elevators to its network. The alleged
incremental efficiencies (even assuming they passed the other four screens which
they do not) lost from having to divest one Elevator, as explained in more detail

below, are likely to be obtained by a likely purchaser such as G3. There is no

evidence of qualitative/non-quantified efficiencies that pass all five Tervita screens.

A. P&H’s claimed efficiencies are not cognizable under the Act.
146. P&H has failed to quantify any potential benefits that may arise from any efficiencies

other than those arising from increased volumes through the Virden Elevator or the

crop inputs expansion.

22 Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at para. 102; The
Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at para. 262. These are
requirements under the first and fourth Tervita screens, respectively.

#4 Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at para. 113; The
Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at para. 262. These are
requirements under the second and fifth Tervita screens, respectively.

25 The Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at para. 396.

226 The Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at para. 264. The
fifth Tervita screen filters out claimed efficiencies that (1) would likely be attained through alternative
means or (b) would likely be attained even if a divestiture order were made.
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Any gquantifiable efficiencies must be quantified. Quantifiable efficiencies that have
not been quantified cannot be considered qualitatively.22” P&H failed to quantify
potential efficiencies related to network benefits or increased throughput at
Vancouver terminals.228 Therefore, these alleged efficiencies should not be
considered in the analysis.

P&H has also failed to demonstrate that any efficiencies would be lost in the event

of an Order to divest either the Moosomin or Virden Elevators.229

The I in volumes at the Virden Elevator would likely have come about
irrespective of the Acquisition given the overall |l trend in grain production
(specifically, deliveries) for the same period.23° For example, the canola deliveries
for the period of January to October 2020 as compared to January to October 2019

I

&

P&H has failed to demonstrate that IS in volumes at the Virden Elevator are
not a “redistribution of income between two or more persons”.233 Any volumes not
attributable to overall increases in grain production will have an offsetting reduction

in volumes for other elevators, which equates to a wealth transfer from one

" Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, at para. 147. The SCC'’s
analysis regarding effects is also illustrative of how efficiencies should be treated. The SCC held that
effects that can be quantified must be quantified, even as estimates (at paras. 100 and 124).

228 CA-A-196, Harington Report, p.12-13, para. 17(a) and 17(b), and p.62-63, paras. 142-148.

22 CA-A-196, Harington Report, p.11, para. 13.

20 CA-A-196, Harington Report, p.53-54, paras. 116-117.

=1 Confidential Level B Transcript, Vol.7, 330:6-331:10; P-A-141.

22 Confidential Level B Transcript, Vol.11, p. 470:7-472:18; Confidential Level B Transcript, VVol. 7,
p.409:4-21; CA-R-115, Heimbecker Statement, p.15-16, para. 51.

2% The Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at para. 262. The
third Tervita screen filters out any efficiencies brought about by reason only of a redistribution of income;
section 96(3) of the Competition Act, R.S.C., 1985, c. C-34.
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organization to another, and is not a cognizable efficiency under section 96 of the

Act.234

A redistribution could result in an efficiency to the Canadian economy if the entity
from which throughput is taken operates at a higher per unit variable operating cost

than P&H.235 P&H claims I

I, H owvever, P&H does not claim
I ¢

Furthermore, P&H has not demonstrated that any increase in volumes at the Virden
Elevator could not have been achieved by an alternative purchaser. 237 The Tribunal
should not consider any claimed efficiencies achievable by a likely alternative
purchaser, absent exceptional circumstances.238

—

P&H states it will I \vhich it
claims will provide P&H with increased margins.24° However, | GGG

I s unlikely to generate any cognizable efficiencies because
any earnings from such operations are likely to be a pecuniary redistribution of

income and offset by the costs and timing of implementing this component to the

2% Confidential Level B Transcript, Vol.11, p. 475:7-476:6; CA-A-196, Harington Report, p.58, para. 129-

130.

25 CA-A-196, Harington Report, p.58, para. 130.

%6 CA-R-121, Heimbecker Reply Statement, p. 8-9, at para. 18-20.

> CA-A-196, Harington Report, p.12, at para. 15(d), p. 58-61, at para. 131-139.

2% The Commissioner of Competition v. CCS Corporation et al., 2012 Comp. Trib. 14, at paras. 264-267
2% CB-A-134, Read in Brief of the Commissioner, Mr. Heimbecker discovery on July 17, 2020, p.448
questions 1337 and 1338, and p.452, question 1363

20 CA-R-115, Heimbecker Statement, p.17-18, paras. 55-59. Note that P&H has not entered any
documents into evidence to substantiate these claims.
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elevators.24l Any costs that the merging parties incur to achieve the claimed

efficiencies are deducted when calculating cognizable efficiencies.242

B. Cognizable efficiencies, if any, are outweighed by the DWL

156.

157.

158.

Dr. Miller has quantified that the DWL caused by the Acquisition is Sl for
wheat and Sl for canola.?243 Ms. Sanderson does not dispute Dr. Miller's
calculation of consumer surplus losses. Rather, Ms. Sanderson takes issue with Dr.
Miller’'s producer surplus calculation, arguing that Dr. Mille’'s DWL calculation
should include profits captured by elevators outside the Relevant Markets.

Dr. Miller testified that it is appropriate to consider DWL only in the relevant
geographic market. If the Tribunal were to accept Ms. Sanderson’s calculations,
then the Tribunal should also consider the incentives of the elevators outside the
relevant market to raise prices as well as subsequent anti-competitive effects. As
Dr. Miller explained, P&H’s anticompetitive Acquisition will have ripple effects
throughout the Canadian economy, which would be impossible to quantify. As a
result, the right approach is to consider the DWL caused in the Relevant Market.244

Regardless, this issue does not need to be resolved, P&H has not quantified any
efficiencies that pass the five Tervita screens. The DWL, however it is defined,

necessarily is greater than zero. P&H’s efficiency defence should fail.

PART VI RELIEF REQUESTED

159.

The Commissioner repeats his request for relief contained in the Commissioner’s

Notice of Application.

21 CA-A-196, Harington Report, p.13-14, para. 17(c), p.64-65, at para. 151-154; Confidential Level B
Transcript, Vol.11, p. 462:12-20.

The Commissioner of Competition v. Superior Propane Inc., 2000 Comp. Trib. 15, at para. 340.
23 CA-A-170, Miller Report, p. 77, para. 138 and Exhibit 15.

24 CA-A-173, Reply Miller Report, p. 50, para. 108; Confidential Level A Transcript, Vol.10, p.780:12-23.
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Appendix A: Revised Figure 19 to the Expert Report of Margaret Sanderson
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Appendix B: Using CGC data to estimate throughput of Paterson Elevators in Binscarth and Carnduff
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Appendix C : Farmer witnesses' receipts in the Transaction Level Data
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