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1. During final argument, the Tribunal raised with counsel for both parties the following 

specific question of legislative interpretation:    

 
There are three main provisions in the Competition Act dealing with the concept of 
substantial lessening of competition: one is the mergers; the other is the abuse of 
dominance provision; the third one is civil agreements between competitors. The 

provisions dealing with abuse of dominance and agreement between competitors 
refers – in the language of the Act refers to a substantial lessening of competition 
in a market. Section 92 does not have the words "in a market", it has, rather, … 
four subparagraphs referring to "in a trade, industry or profession" and other 

elements. And the question we have to you: Does that have an impact on the 
interpretation that should be given to the application of a substantial lessening of 
competition, looking at the different language in that provision compared to the 
other provision -- a similar provision of the Act?  

 
2. The Tribunal directed the parties to make written submissions of no more than five 

pages, which the parties agreed to provide by February 16, 2021. This is the 

Commissioner’s written submission in response to the Tribunal’s question.  

 

3. Section 92 requires the Tribunal to find that “a merger or proposed merger prevents 

or lessens, or is likely to prevent or lessen, competition substantially: (a) in a trade, 

industry or profession, (b) among the sources from which a trade, industry or 

profession obtains a product, (c) among the outlets through which a trade, industry 

or profession disposes of a product, or (d) otherwise than as described in 

paragraphs (a) to (c).”  

 

4. The principled approach to statutory interpretation requires s. 92 to be read in its 

entire context, in its grammatical and ordinary sense, harmoniously with the scheme 

of the Act, the object of the Act, and the intention of Parliament.1  

 
5. The Hansard debates do not address why Parliament included the specific words 

“in a market” in ss. 79 and 90.1 while instead referring to in a trade, industry or 

profession, or otherwise, in s. 92. In light of the references to in a trade, industry or 

profession, or otherwise, which words must be given meaning,2 it would be 

 
1 Bell ExpressVu Limited Partnership v. Rex,  2002 SCC 42, at para. 26.  
2 R. v. Kelly, [1992] 2 S.C.R. 170, pg. 188.  
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6. 

  

 

 

The purpose of defining the relevant product market is to identify the 

possibility for the exercise of market power.  
… 
While market definitions should be as precise as possible within the limit of 
reasonableness to provide a framework within which competition 

implications of a transaction can be analysed, the Tribunal should not be 
preoccupied with market definition to the point of losing sight of the purpose 
of the exercise under the Act which is to determine whether the merger is 
likely to lead to a substantial prevention or lessening of competition. As 

stated by the Supreme Court of Canada in Director of  Investigation and 
Research v. Southam Inc., [1997] 1 S.C.R. 748 at 788: 

 
... More generally, I notice that the Tribunal seems to have been 

preoccupied with the definition of the relevant market. It is possible 
that the members may occasionally have lost sight of the ultimate 
inquiry, which is whether the acquisition of the community 
newspapers by Southam substantially lessened competition. 3 

 

7. The Tribunal has recognized the challenges with precisely defining markets under  

s. 92.4 In its decision in CCS, the Tribunal held: 

 

However, if a reasonable approximation of the likely future price cannot be 
demonstrated, it may be difficult for the Tribunal to clearly define the 

boundaries of the relevant market. In such cases, it will nevertheless be 
helpful for the Tribunal to be provided with sufficient evidence to 
demonstrate why substitutes that appear to be acceptable at the prevailing 
price level would or would not remain acceptable at price levels that would 

likely exist “but for” the merger or anti-competitive practice in question.5 
 

 
3 Commissioner of Competition v. Superior Propane, 2000 Comp. Trib. 15, Paras 47 – 48.  
4 Canada (Commissioner of Competition), v. CCS Corp., [2012] CCTD No. 14, (“CCS”), para, 60. 
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inappropriate  to impose  a limiting  effect on these  subparagraphs  by reading  into  s.

92 the words “in a market”.

Under all three provisions,  the Tribunal’s  focus is on assessing  the degree  to which 

market power is created, maintained  or enhanced  by the merger or conduct at issue.

As  has  been  recognized  by the  Tribunal  in Superior  Propane,  citing  the  Supreme 

Court of Canada in Southam,
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8. The Tribunal has also recognized this in the context of s. 79 applications. In TREB, 

the Tribunal noted at paragraph 132: 

 

In carrying out such assessments of indirect indicia of substitutability, it should 
be recognized that it will often neither be possible nor necessary to define the 
product and geographic dimensions of the relevant market(s) with precision. 
However, an assessment must ultimately be made (at the paragraph 79(1)(c) 

stage of the analysis) of the extent to which products and supply locations that 
have not been included in the relevant market provide or would likely provide 
competition to the products and locations that have been included in the market 
(CCS at paras 59-60 and 92; Director of Investigation and Research v 

NutraSweet Co (1990), 32 CPR (3d) 1 (Comp. Trib.) (“NutraSweet”) at p. 20). 6 
 

9. Further subsection 92(2) provides for the purposes of s. 92, the Tribunal shall not 

find that a merger or proposed merger causes or is likely to causes an SPLC solely 

on the basis of evidence of concentration or market share. Market definition is not 

an end in itself, it is merely an analytical tool that assists in the ultimate inquiry of 

assessing competitive effects. 

 

10. Accordingly, the legislation does not require the Tribunal, to determine the precise 

meets and bounds of a relevant market or even a relevant market in determining 

whether a merger is likely to result in a SPLC.7  

 

11. Market definition is the default exercise that informs the SPLC analysis in the context 

of both mergers and anti-competitive conduct. This flows naturally from the benefits 

of the market definition exercise in informing which products and supply locations 

are likely to provide relevant competition and, further, for the identification and 

assessment of key factors such as barriers to entry and expansion and the extent 

of effective remaining competition.8 It is also clear, such as in this Application, that 

there are times where the exercise may hinder the analysis of the competitive 

implications of the merger or conduct.   

 
6 The Commissioner of Competition v. The Toronto Real Estate Board, 2016 Comp Trib. 17, (“TREB”), para. 132. 
7 CCS, para. 92. 
8 In fact ss. 93(e), (g), and (h) are factors the Tribunal considers that explicitly reference “in a market” or “in a 
relevant market”.  
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12. Indeed, the current Application is an excellent example of why the Tribunal should 

be wary of allowing market definition to obscure local competitive effects. The 

Commissioner’s position is that the relevant markets are the provision of grain 

handling services to those farmers who benefited from competition between the 

Moosomin and Virden Elevators.9 However, the Commissioner has consistently 

argued, from the pleadings10  through to final argument11, that the price effects of the 

Acquisition are material regardless of market definition.  

 

13. The evidence demonstrates that this Acquisition impacts local competition between 

Elevators that affects one component, the basis price, of the net price received by 

farmers for their grain.12 The basis price is a relatively small component of the net 

price.13 P&H should not be able to obscure the anticompetitive effects of its 

Acquisition simply because they occupy a space in the value chain that impacts only 

a small component of the net price.14  

 

14. In this case, Dr. Miller has calculated that the merger provides P&H with the ability 

to increase the basis component it charges at Moosomin for wheat by $ MT for 

canola by $ MT to $ MT depending on whether crushers are included or 

excluded from the model.15 These absolute price effects are the same regardless of 

market definition.16  

 

15. In assessing whether these price effects, along with all the other evidence 

referenced and arguments made in the Commissioner’s final written and oral 

argument, are material and likely to result in a SPLC under s. 92, the Tribunal has 

 
9 Defined terms have the same meaning as in the Commissioner’s final argument.  
10 Reply of the Commissioner of Competition, paras. 5-7.  
11 Closing Argument of the Commissioner, paras. 107 – 115.  
12 Closing Argument of the Commissioner, paras. 4, 12, 28, 31 and 65.  
13 Closing Argument of the Commissioner, paras. 3-4.  
14 Closing Argument of the Commissioner, para. 69.  
15 CA-A-170, Expert Report of Dr. Nathan Miller (Conf A), p. 76, Exhibit 14.   
16 Closing Argument of the Commissioner, para. 107.  
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used 5% of total price as a benchmark for assessing materiality. However, as Chief 

Justice Crampton explained in CCS, the degree of market power used in assessing 

whether competition is likely to be prevented or lessened substantially must be 

recalibrated downward when a 5% price increase is used to assess the degree of 

market power held by a hypothetical monopolist for the purposes of a SSNIP.17  One 

intuitive way to think about doing this recalibration in the context of this case, where 

local competition is a small component of the total net price of the grain, would be 

to use that percentage (the basis as a percentage of the net price) to scale down 

the 5% price increase used in the SSNIP.  

 

16. Because s. 92 is concerned simply with a SLPC the Tribunal can assess the impact 

on competition as described above and in the Commissioner’s final argument with 

or without defining a relevant market.  

 
17 CCS, paras. 376-377.  
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25

sufficient direct evidence to demonstrate a range over which the likely future price would have 
fallen (CCS at para 59).

[129] In a proceeding under section 79 of the Act, such direct evidence with respect to the Base 
Price will often not be available. This is especially so where, as in the present proceeding, the 
principal allegation is that the impugned conduct is preventing competition, or will prevent 
competition in the future. However, even in a case in which the principal allegation is that the 
impugned conduct is lessening competition, or has already lessened competition, the practical 
challenges associated with applying the iterative exercise contemplated by the hypothetical 
monopolist approach may be insurmountable. This is in part because products that may appear to 
be close substitutes at the prevailing price may not be close substitutes at the Base Price level, 
i.e., at the price that likely would have prevailed in the absence of the impugned conduct.

[130] Accordingly, it should be recognized that market definition in section 79 proceedings will 
largely involve assessing indirect evidence of substitutability, including factors such as 
functional interchangeability in end-use; switching costs; the views, strategies, behaviour and 
identity of buyers; trade views, strategies and behaviours; physical and technical characteristics; 
and price relationships and relative price levels (Canada Pipe FCA Cross Appeal at paras 15-16;
Tele-Direct at pp. 36-82). In assessing such indirect evidence, functional interchangeability in 
end-use is a necessary but not sufficient condition for products to be included in the same 
relevant market (Tele-Direct at p. 38).

[131] In the geographic context, transportation costs and shipment patterns, including across 
Canada’s borders, should also be assessed.

[132] In carrying out such assessments of indirect indicia of substitutability, it should be 
recognized that it will often neither be possible nor necessary to define the product and
geographic dimensions of the relevant market(s) with precision. However, an assessment must 
ultimately be made (at the paragraph 79(1)(c) stage of the analysis) of the extent to which 
products and supply locations that have not been included in the relevant market provide or 
would likely provide competition to the products and locations that have been included in the 
market (CCS at paras 59-60 and 92; Director of Investigation and Research v NutraSweet Co
(1990), 32 CPR (3d) 1 (Comp. Trib.) (“NutraSweet”) at p. 20).

(2) The product dimension

[133] The Commissioner submits that the product dimension of the relevant market is the 
supply of residential real estate brokerage services that provide MLS accessibility.

[134] In his 2012 written closing submissions, the Commissioner recognized that sellers of 
homes require different services than purchasers of homes and that therefore, from a demand-
side perspective, it might be more appropriate to define distinct relevant markets consisting of 
each of those distinct categories of purchasers of real estate brokerage services. This was also the 
position advanced by Dr. Vistnes.
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Reasons for Order and Order IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; AND 
IN THE MATTER OF an Application by the Commissioner of Competition for an Order pursuant to section 92 of the 
Competition Act; AND IN THE MATTER OF the acquisition by CCS Corporation of Complete Environmental Inc. 
Between The Commissioner of Competition (applicant), and CCS Corporation, Complete Environmental Inc., 
Babkirk Land Services Inc., Karen Louise Baker, Ronald John Baker, Kenneth Scott Watson, Randy John Wolsey, 
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Case Summary

Commercial law — Competition — Restrictive trade practices — Mergers — Powers of Competition Tribunal 
— Factors to be considered — Barriers to entry — Whether effective competition will remain — Removal of 
a competitor — Order in respect of completed merger — Application by Competition Commissioner for 
order pursuant to s. 92 of Competition Act allowed — CCS purchased shares of Complete Environmental, 
acquiring Babkirk Land Services facility — Commissioner alleged prevention of competition between 
secure landfills taking hazardous solid waste — Despite likely un-profitability of bioremediation 
processing, Babkirk facility would have operated in meaningful competition with a CCS secure landfill site 
in area until spring 2013 — Efficiencies claimed by CCS did not satisfy s. 96 of Act, as meaningful 
competition would have reduced tipping fees by 10 per cent — Least intrusive remedy was order for 
divesture of shares — Competition Act, ss. 2(1), 91, 92, 96.

Application by the Commissioner of Competition for an order pursuant to s. 92 of the Competition Act. CCS was 
a private energy and environmental waste management company that served oil and gas producers in Western 
Canada. It owned the only two secure landfills in North-Eastern British Columbia permitted to accept solid 
hazardous waste. Babkirk Land Services (BLS) operated a facility with a permit for treatment and short-term 
storage of hazardous waste. The facility stopped accepting waste and steps were taken to obtain permits for 
construction of a secure landfill capable of accepting solid, hazardous waste at the Babkirk site. In 2009, 
Complete Environmental was created to acquire the shares of BLS from its original principals. Complete 
Environmental operated other landfill and solid waste business interests. In February 2010, BLS received a 
permit authorizing construction of a secure landfill, but had not commenced operations. In January 2011, CCS 

PUBLIC

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-XF81-JWBS-61NY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-XF81-JWBS-61NY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5GCD-5J61-FC1F-M0HT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5GCD-5J61-FC1F-M0HT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5FDR-PY31-DYMS-64YM-00000-00&context=


Page 15 of 69

Canada (Commissioner of Competition) v. CCS Corp., [2012] C.C.T.D. No. 14

 

ISSUE 2 WHAT IS THE PRODUCT DIMENSION OF THE RELEVANT MARKET?

The Analysis

58  In defining relevant markets, the Tribunal generally follows the hypothetical monopolist approach. As noted in 
Commissioner of Competition v. Superior Propane, 2000 Comp. Trib. 15, 7 C.P.R. (4th) 385 (Comp. Trib.) 
("Propane 1"), at para. 57, the Tribunal embraces the description of that approach set forth at paragraph 4.3 in the 
Commissioner's Merger Enforcement Guidelines ("MEGs"), which state:

Conceptually, a relevant market is defined as the smallest group of products, including at least one product 
of the merging parties, and the smallest geographic area, in which a sole profit-maximizing seller (a 
"hypothetical monopolist") would impose and sustain a small but significant and non-transitory increase in 
price ("SSNIP") above levels that would likely exist in the absence of the merger.

59  The price that would likely have existed in the absence of or "but for" the merger in a "prevent case" is the Base 
Price. The burden is on the Commissioner to demonstrate the "Base Price". In this case, Dr. Baye has predicted a 
decrease in Tipping Fees in the absence of the Merger of at least 10% and in some of his economic modelling the 
price decrease is as large as 21%. In The Commissioner of Competition v. Canadian Waste Services Holdings Inc., 
2001 Comp. Trib. 3; 11 C.P.R. (4th) 425; aff'd 2003 FCA 131, at para. 92, the Tribunal observed that, when a price 
change can be predicted with confidence, it is appropriate to delineate markets based on the likely future price even 
if the future level of that price cannot be predicted precisely. In such cases, it may be sufficient for the 
Commissioner to demonstrate a range in which the likely future price would have fallen.

60  However, if a reasonable approximation of the likely future price cannot be demonstrated, it may be difficult for 
the Tribunal to clearly define the boundaries of the relevant market. In such cases, it will nevertheless be helpful for 
the Tribunal to be provided with sufficient evidence to demonstrate why substitutes that appear to be acceptable at 
the prevailing price level would or would not remain acceptable at price levels that would likely exist "but for" the 
merger or anti-competitive practice in question. In any event, evidence about various practical indicia is typically 
required to apply the hypothetical monopolist approach. The Tribunal recognizes that, like other approaches to 
market definition, the hypothetical monopolist approach is susceptible to being somewhat subjective in its practical 
application, in the absence of some indication of what constitutes a "small but significant and non-transitory 
increase in price" (SSNIP). For this reason, objective benchmarks such as a five percent price increase lasting one 
year, can be helpful in circumscribing and focusing the inquiry.

61  In the Application at paragraph 11, the Commissioner alleged that "[t]he anti-competitive effects of the Merger 
"primarily" affect oil and gas companies disposing of Hazardous Waste produced at oil and gas fields within NEBC." 
[our emphasis]. However, in his initial report Dr. Baye did not limit the product market to Hazardous Waste 
produced at oil and gas fields. Nevertheless, during the hearing, Dr. Baye and Dr. Kahwaty essentially agreed that 
the amount of solid hazardous waste generated by non-oil and gas sources and tipped at Secure Landfills in British 
Columbia is so small that it does not warrant consideration in these proceedings. Accordingly, in the Tribunal's 
view, the Commissioner's product market definition is "solid hazardous waste generated by oil and gas producers 
and tipped into secure landfills in NEBC".

62  However, the Respondents deny that the product market is as narrow as the Commissioner suggests. They say 
that it also includes bioremediation and the storage or risk management of waste on the sites where the waste was 
generated. They assert that these options constrain any market power that CCS may have. We will deal with these 
positions in turn.

Evidence about the Use of Bioremediation

63  Bioremediation has been described above and the evidence is clear that it is not an acceptable substitute for 
generators of Hazardous Waste if soil is contaminated with salts or metals. The Tribunal also accepts that, if heavy-
end hydrocarbons are present, bioremediation is not cost effective or successful in a reasonable timeframe.
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evidence to suggest that the tenure payments or the cost to obtain a certificate of restoration have any impact on 
Tipping Fees at Silverberry.

91  Because bioremediation is not cost effective and is slow for a substantial volume of contaminated soil in NEBC 
and because it does not work at all on salts and metals, the Tribunal is satisfied that a substantial number of 
generators do not consider bioremediation to be a good substitute for the disposal of such Hazardous Waste in a 
Secure Landfill and would not likely switch to bioremediation in response to a SSNIP. Accordingly, the Tribunal is 
satisfied that the relevant product is "solid hazardous waste generated by oil and gas producers and tipped into 
secure landfills in NEBC".

 

ISSUE 3 WHAT IS THE GEOGRAPHIC DIMENSION OF THE RELEVANT MARKET?

92  The Tribunal and the courts have traditionally considered it necessary to define a relevant market before 
proceeding to assess the competitive effects of mergers under the Act. (See, for example, Director of Investigation 
and Research v. Hillsdown Holdings (Canada) Ltd. (1992), 41 C.P.R. (3d) 289, at 297; Canada (Director of 
Investigation and Research) v. Southam Inc, [1997] 1 S.C.R. 748, at para. 79). However, they have cautioned 
against losing sight of the ultimate inquiry, which is whether the merger being assessed prevents or lessens, or is 
likely to prevent or lessen, competition substantially. (Southam, above; "Propane 1", above, at para. 48). With this 
admonition in mind, it is the Tribunal's view that, in this case, the Tribunal may evaluate the competitive effects of 
the Merger without precisely defining the relevant geographic market.

93  This conclusion is important because, as will be discussed below, the evidence that has been adduced does not 
permit the Tribunal to delineate the exact boundaries of the geographic market.

94  The Tribunal agrees with the approach taken in the MEGs. The process begins with a small area around one of 
the merging parties' locations (in this case, a Secure Landfill site) and then asks whether all rivals operating at 
locations in that area, if acting as a hypothetical monopolist, would have the ability and incentive to impose a small 
but significant price increase (typically 5%) and sustain that increase for a non-transitory period of time (typically 
one year). If the postulated price increase would likely cause purchasers of the relevant product in that area to 
switch sufficient quantities of their purchases to suppliers located outside that area to render the price increase 
unprofitable, then the geographic dimension of the relevant market would be progressively expanded until the point 
at which a seller of the relevant product, if acting as a hypothetical monopolist, would have the ability and incentive 
to impose a SSNIP.

95  In the case at bar, the evidence dealt with three geographic regions:

 I. The Contestable Area - this was identified by Dr. Kahwaty on behalf of CCS.

II. All of NEBC - the Commissioner, supported by her expert Dr. Baye, submitted this definition of the 
geographic market.

III. The Babkirk Polygon - this area was identified in internal CCS documents dealing with the 
potential impact of the Babkirk Facility on CCS.

I. The Contestable Area

96  In broad terms, the Contestable Area identified by Dr. Kahwaty encompasses an hourglass shaped area of 
11,000 square kilometres which lies between the Babkirk Site and Silverberry. In his analysis, the road network in 
this area is such that there are some areas in which both Silverberry and a potential landfill at the Babkirk Site may 
be viable disposal options for customers with well sites in those areas. Dr. Kahwaty acknowledges that the 
transportation costs required to reach Silverberry or the Babkirk Site are such that both may be economic 
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374  Competition may be said to be prevented when future competition is hindered or impeded from developing. 
Common examples of such prevention of competition in the merger context include (i) the acquisition of a potential 
or recent entrant that was likely to expand or to become a meaningful competitor in the relevant market, (ii) an 
acquisition of an incumbent firm by a potential entrant that otherwise likely would have entered the relevant market 
de novo, and (iii) an acquisition that prevents what otherwise would have been the likely emergence of an important 
source of competition from an existing or future rival.

375  In determining whether a prevention or lessening of competition is likely to be substantial, the Tribunal typically 
will assess the likely magnitude, scope and duration of any adverse effects on prices or on non-price levels of 
competition that it may find are likely to result from the creation, enhancement or maintenance of the merged 
entity's market power. That is to say, the Tribunal assesses the likely degree of such price and non-price effects, 
the extent of sales within the relevant market in respect of which such effects are likely to be manifested, and the 
period of time over which such effects are likely to be sustained.

376  With respect to magnitude or degree, the Tribunal has previously defined substantiality in terms of whether 
customers are "likely to be faced with significantly higher prices or significantly less choice over a significant period 
of time than they would be likely to experience in the absence of the acquisitions" (Southam, above, at 285, 
emphasis added). However, given that the Tribunal has now embraced the hypothetical monopolist framework and 
the SSNIP test for market definition, it is necessary to revisit this definition of substantiality. This is because if the 
degree of market power used to define relevant markets is the same as the degree of market power used to assess 
competitive effects, a merger would not be found to be likely to prevent or lessen competition substantially unless 
the degree of new, enhanced or maintained market power of the merged entity is the same degree of market power 
held by as the hypothetical monopolist that was conceptualized for the purposes of market definition.

377  Accordingly, the degree of market power used in assessing whether competition is likely to be prevented or 
lessened substantially must be recalibrated downwards. That recalibrated degree of market power is a level of 
market power required to maintain prices materially higher, or to depress one or more forms of non-price 
competition to a level that is materially lower, than they likely would be in the absence of the merger. As a practical 
matter, in the case at bar, this distinction between "material" and "significant" is of little significance, because the 
Panel has found that prices are likely to be significantly (i.e., at least 10%) higher than they would likely have been 
in the absence of the Merger.

378  Turning to the scope dimension of "substantiality", the Tribunal will assess whether the merged entity, acting 
alone or interdependently with other firms, likely would have the ability to impose the above-mentioned effects in a 
material part of the relevant market, or in a respect of a material volume of sales.

379  With respect to the duration dimension of "substantiality", the Tribunal typically will assess whether the merged 
entity, acting alone or interdependently with other firms, likely would have the ability to sustain the above-mentioned 
effects for approximately two years or more, relative to the "but for" scenario. This explains why the Tribunal 
typically assesses future entry and the expansion of potential rivals to the merged entity by reference to a 
benchmark of approximately two years.

380  When, as in this case, the merger has already occurred and the Commissioner alleges that the merger is likely 
to prevent competition substantially, the Tribunal's assessment of the duration dimension of "substantiality" will 
focus on two things. First, the Tribunal will assess whether the entry or expansion that was prevented or forestalled 
by the merger likely would have been sufficiently timely, and on a sufficient scale, to have resulted in a material 
reduction of prices, or a material increase in one or more non-price dimensions of competition, had the merger not 
occurred. If so, the Tribunal will assess whether the entry or expansion of third parties likely will achieve this result, 
notwithstanding the fact that the merger has occurred.

381  Before assessing whether a likely prevention of future competition would be "substantial," the Tribunal also will 
assess whether that future competition likely would have materialized "but for" the merger in question. In this 
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