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DAWSON J.A.

[1] Thisis an appeal from an interlocutory order of the Tax Court of Canada (Tax Court)
rendered in respect of amotion brought by Lehigh Cement Limited (Lehigh). Lehigh moved for an
order requiring Her Mgjesty the Queen (the Crown) to answer a question objected to on discovery
and to produce certain documents. The issue raised on this appeal iswhether the Judge of the Tax

Court erred by ordering the Crown to:
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1. Answer the following question: If the shares of CBR Cement Corp. had been owned by the
appellant instead of a non-resident company related to the appellant, would the Crown have
contested the arrangement (the disputed question).

2. Produceinterna memoranda of the Canada Revenue Agency (CRA) from 2000 to
July 2007 that specifically relate to the development of ageneral policy concerning
paragraph 95(6)(b) of the Income Tax Act, R.S.C. 1985, c. 1 (5" Supp.) (Act), not including

documents relating to a particular taxpayer (the disputed documents).

A subsidiary issueis raised with respect to the appropriate level of coststo be awarded on this

appeal.

[2] The Judge's reasons in support of the order under appeal are cited as 2010 TCC 366, 2010

DTC 1239.

TheFacts
[3] The relevant facts and the procedural context are set out succinctly in the following
paragraphs from Lehigh's memorandum of fact and law:

1 In 1995 the Respondent, L ehigh Cement Limited (“Lehigh”), borrowed
US$100,000,000 in Canada and contributed the US$100,000,000 as a capital
investment in CBR Development NAM LLC (“CBR-LLC”), itswholly-
owned U.S. subsidiary. Lehigh deducted the interest paid on the said loan
pursuant to s. 20(1)(c) of the Income Tax Act (the “Act”).

2. CBR-LLC inturn lent the US$100,000,000 to CBR Cement Corp. (“CBR-
US’), aUnited States operating company, the shares of which were owned
by CBR Investment Corporation of America (* CBR-ICA”), also aUnited
States corporation.



3. In the years 1996 and 1997, CBR-US carried on an active business and paid
interest to CBR-LLC of CDN$11,303,500 and CDN$11,305,800
respectively.

4, Lehigh, CBR-LLC and CBR-USwere al treated as“related” corporations as
that term is defined in the Act. Subparagraph 95(2)()(ii) of the Act, asit
read at the time, provided that so long as the corporations were related, the
interest so paid would retain its character as active businessincome to CBR-
LLC, and as such become exempt surplus of CBR-LLC.

5. CBR-LLC paid dividends to Lehighin 1996 and 1997 of CDN$8,294,940
and CDN$14,968,784 respectively. Paragraph 113(1)(a) of the Act provides
that to the extent such dividends were paid out of exempt surplus of CBR-
LLC, Lehigh was entitled to deduct such dividends in computing its taxable
income, which it did.

7. Notices of Reassessment for each of the 1996 and 1997 taxation years were
issued on November 30, 2004 and on May 3, 2005. The Minister’s primary
basis of reassessment was s. 95(6)(b), asserting that the effect of that
provision was that the shares of CBR-LL C were deemed not to have been
issued, with the result that the deduction under s. 113(1)(a) of the Act should
be disalowed. The dternate basiswas s. 245 of the Act, the general anti-
avoidancerule (the“GAAR").

8. L ehigh objected to the reassessments. On February 27, 2009 the Minister
confirmed the reassessments. L ehigh appealed to the Tax Court of Canada.

The Decison of the Judge

[4] After setting out the background facts, the Judge framed the dispute before her in the
following terms:

0. The appellant’s objective in bringing this motion is to have a better
understanding of the respondent's position on the scope, and object and spirit, of

s. 95(6)(b). The respondent resists largely on grounds that the information sought is
not relevant.

Page: 3
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[5] The Judge then noted that the principles applicable to the issues before her had recently been
discussed by the Tax Court in HSBC Bank Canada v. Canada, 2010 TCC 228, 2010 DTC 1159 at
paragraphs 13 to 16. The Judge particularly noted that the purpose of discovery isto provide alevel
of disclosure so asto alow each party to “proceed efficiently, effectively and expeditioudy towards
afair hearing, knowing exactly the case each hasto meet.” The Judge indicated that while fishing
expeditions are to be discouraged, “very little relevance need be shown to render aquestion

answerable.” No specific challenge is made to the Judge' s statement of general principles.

[6] With respect to the disputed question, the Judge reasoned:

12. [...] Itisnotintheinterests of fairness or efficiency for the respondent to
resist answering the question on grounds of principle. The answer will help the
appellant know what case it has to meet and is within the broad purposes of
examinations for discovery.

13.  The purposes of discovery were summarised in Motaharian v. Reid,
[1989] OJ No. 1947:

(&) to enablethe examining party to know the case he hasto me«t;

(b) to procure admissionsto enable one to dispense with formal proof;

(c) to procure admissions which may destroy an opponent’ s case;

(d) tofacilitate settlement; pre-trial procedure and tridl;

(e) to eliminate or narrow issues,

(f) toavoid surpriseat trial.

[7] The Judge' s conclusion with respect to the disputed documents was as follows:

15.  Asfor the production of internal CRA memoranda, these documents are
potentially relevant because it appears that they directly led to the respondent’s
position in this appeal. Effectively, these documents are the support for the
assessments even though CRA’ s policy may have been in the formative stages
when the assessments were issued. Thistype of disclosure is proper: HSBC Bank,
para. 15.



Page: 5

16. It isalso significant that the appellant’ s request is not broad. Mr. Mitchell
indicated in argument that there are likely only afew documents at issue.

17. Disclosure will therefore be ordered, except that the formal order will
clarify that production will apply only to memorandathat specifically relate to the
development of agenera policy. It will exclude documents that relate to a
particular taxpayer.

TheAsserted Errors

[8] The Crown asserts that in making the order under appeal the Judge erred by:

a failing to observe principles of natural justice by accepting factual assertions made by
counsel for Lehigh without providing the Crown with an opportunity to challenge them;

b. making findings of fact unsupported by the evidence and relying on such factsin
support of her decision;

C. ordering the production of internal CRA memoranda; and

d. ordering the Crown to answer a hypothetical question aimed at eliciting the Crown’'s

legal position.

Consider ation of the Asserted Errors

a Did the Judge fail to observe principles of natural justice?

[9] The Crown identifies three factual submissions made by counsel for Lehigh that it states
were not supported by affidavit evidence. It statesthat it objected to these “bare assertions’ being
made because they were unsupported by evidence so that the Crown had no opportunity to
challenge the assertions through the cross-examination of a deponent. The three impugned

submissions are;
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1 During ora discovery, counsd for Lehigh singled out two CRA officers, Wayne Adams
and Sharon Gulliver, when gquestioning on the existence of interna memoranda.

2. Counsdl for Lehigh stated at the hearing that the alleged change in CRA policy “was
developed between 2000 and July 2007, when the CRA announced the new policy.”

3. Counsdl for Lehigh stated at the hearing that he did not think there would be many
memoranda concerning the new policy. He only expected there to be three or four

memoranda.

These assertions are said to have significantly influenced the Judge' s decision.

[10]  For thefollowing reasons, | conclude that the Judge did not err as the Crown submits.

[11] To begin, the first impugned submission was not made to the Judge. What is complained of
isaquestion asked by counsel for Lehigh on his discovery of the Crown when he sought production
of the disputed documents. Counsel stated his request was “ specifically but not exclusively” with
respect to documents emanating to and from the two named employees. Such a question asked on

discovery does not breach principles of natural justice.

[12] Theremaining two impugned submissions were made to the Judge by counsel for Lehigh.
However, counsdl for Lehigh was explicit in his submissions to the Court that “[w]e don't know if
there are any documents, to begin with. We are saying, if there are documents that give the context
of this assessment we would like to see them.” (Transcript of oral argument, Appeal Book page 81

lines 14-19). This makes clear that counsal was not improperly giving evidence about matters
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within his knowledge. | read counseal’ s submissions as being in the nature of supposition as to when
any memorandawould have been produced and the number of such memoranda. The Judge's

reference to the number of documents reflected counsel’ s submissions.

[13]  Further, counsel's submissions were informed by a memorandum prepared by Sharon
Gulliver dated May 2, 2002 (Gulliver memorandum). The Gulliver memorandum was produced by
the Crown following oral discovery, but before the hearing before the Judge, and was appended to
the affidavit filed in support of Lehigh’s motion. It will be described in more detail later in these

reasons.

[14] The Crown has not established any breach of the principles of natural justice.

b. Did the Judge make and rely upon findings of fact which were unsupported by the
evidence?

[15] The Crown assertsthat the Judge based her decision to order the production of the disputed

documents on the basis of two allegations which were not substantiated by evidence. The

allegations were that:

1 The disputed documents led directly to the Crown’s position in the underlying appedl.
2. The disputed documents provided the support for the assessments under appeal, even
though the CRA’ s policy may have been in the formative stages when the assessments

were issued.
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The Crown points to paragraph 15 of the Judge' s reasons, quoted above, to argue that the Judge

made and relied upon these assumptions.

[16] Inmy view, the Judge' sreasons, read fairly, fall well short of afinding of fact that the
disputed documents either led directly to the Crown’ s position on the appeal or provided the support

for the assessment. | reach this conclusion for the following reasons.

[17] Firdt, asset out above, Lehigh was explicit that it did not know if the disputed documents
existed. At paragraph 6 of her reasons, the Judge correctly stated that it was an assertion made by
Lehigh, not an established fact, that the CRA’ s policy concerning the application of

paragraph 95(6)(b) was devel oped between 2000 and July 2007 when the CRA announced the new

policy.

[18] Second, the Judge noted in paragraph 15 of her reasons that the disputed documents were
“potentially relevant because it appearsthat they directly led [...].” No determination was made by
the Judge that the documents existed, had led to the Crown’ s position on this appeal or had provided

support for the assessmen.

[19] Third, the Gulliver memorandum was in evidence before the Judge. This memorandum
provided a basis for the Judge' s conclusion by way of inference that any subsequent memoranda
were potentially relevant. From the content of the Gulliver memorandum it was at |east arguable

that subsequent memoranda expressed the basis for the assessments at issue. As explained below,
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the Crown’ s disclosure of the Gulliver memorandum evidenced the Crown’ s position that it was

relevant to Lehigh’s appedl .

[20]  The Crown has not persuaded me that any of the impugned findings of fact were indeed

made by the Judge.

[21] The Crown also argues that L ehigh had specific knowledge of documentsrelating to a
change in policy “but chose not to adduce any evidence which might have shed light on the
nature, volume and relevance of these documents.” | agree with Lehigh’ s responsive submission
that only the Crown possessed the knowledge of whether the disputed documents exist or if any
existing documents are relevant. In such a circumstanceit is difficult to see how Lehigh could have

provided better affidavit evidence that shed light on these points.

C. Did the Judge err by ordering the production of internal CRA memoranda?

[22] | begin by noting that while the Judge ordered the production of internal CRA memoranda
prepared from 2000 to July 2007, during oral argument counsel for Lehigh significantly narrowed
the relevant timeframe to be from the date of the Gulliver memorandum (May 2, 2002) to the date

of the assessments (November 30, 2004 and on May 3, 2005).

[23] The Crown arguesthat in ordering the production of internal memoranda the Judge erred

because:
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1 Opinions expressed by CRA officials outside of the context of a particular taxpayer’s
Stuation areirrelevant.

2. Officia publicationsissued by the CRA are relevant only where ataxpayer seeksto
establish that the CRA’ sinterpretation of the Act, expressed in an official publication, is

correct and contradicts the interpretation upon which the assessment in issue was made.

[24] The scope of permissible discovery depends upon the factual and procedural context of the
case, informed by an appreciation of the gpplicable legal principles. See Bristol-Myers Squibb Co. v.
Apotex Inc., 2007 FCA 379, 162 A.C.W.S. (3d) 911 at paragraph 35. In the words of this Court in
Eurocopter v. Bell Helicopter Textron Canada Ltd., 2010 FCA 142, 407 N.R. 180 at paragraph 13,
while “the generd principles established in the case law are useful, they do not provide amagic
formulathat is applicableto al situations. In such matters, it is necessary to follow the case-by-case

rule.”

[25] It followsfrom thisthat the determination of whether a particular question is permissible
isafact based inquiry. On appeal ajudge’ s determination will be reviewed as a question of
mixed fact and law. Therefore, the Court will only intervene where a pal pable and overriding
error or an extricable error of law is established. See Housen v. Nikolaisen, [2002] 2 S.C.R. 235,

2002 SCC 33; Bristol-Myers Squibb Co. v. Apotex Inc., as cited above, at paragraph 35.
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In this case, consideration of whether a particular question is permissible begins with

Rule 95 of the Tax Court of Canada Rules (General Procedure), SOR/90-688a which governs the

scope of oral discovery. Rule 95(1) states:

95. (1) A person examined for
discovery shall answer, to the best of
that person’s knowledge, information
and belief, any proper question
relevant to any matter in issuein the
proceeding or to any matter made
discoverable by subsection (3) and no
guestion may be objected to on the
ground that

(a) the information sought is evidence
or hearsay,

(b) the question constitutes cross-
examination, unless the question is
directed solely to the credibility of the
witness, or

(c) the question constitutes cross-
examination on the affidavit of
documents of the party being
examined. [emphasis added]

95. (1) La personne interrogée au
préalable répond, soit au mieux de sa
connaissance directe, soit des
renseignements qu’ elle tient pour
véridiques, aux questions pertinentes a
une question en litige ou aux
guestions qui peuvent, aux termes du
paragraphe (3), faire I’ objet de
I"interrogatoire préalable. Elle ne peut
refuser de répondre pour les motifs
suivants:

a) le renseignement demandé est un
élément de preuve ou du oui-dire;

b) la question constitue un contre-
interrogatoire, amoins qu’elle ne vise
uniquement la crédibilité du témoin;

c) la question constitue un contre-
interrogatoire sur la déclaration sous
serment de documents déposée par la
partie interrogée. [Non souligné dans
I"original ]

[27]  The Crown correctly observesthat prior to its amendment in 2008, Rule 95(1) required a

person examined for discovery to answer any proper question “relating to” (“qui se rapporte &)

any matter in issue in the proceeding. A question was said to relate to any matter inissueif it

was demonstrated that “the information in the document may advance his own case or damage

his or her adversary’s case”. See SmithKline Beecham Animal Health Inc. v. Canada, 2002 FCA

229, 291 N.R. 113 at paragraphs 24 to 30. At paragraph 31 of its reasons this Court characterized

this test to be substantially the same as the train of inquiry test.
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[28] The Crown submits, however, that it “is doubtful that the ‘train of inquiry’ test, in its
present form, will survive the amendment” of Rule 95(1) in 2008. The Crown argues that the
jurisprudence relied upon by Lehigh does not address the impact of the narrower wording of

Rule 95(1).

[29] Inmy view, the 2008 amendment to Rule 95(1) did not have a material impact upon the

permissible scope of oral discovery. | reach this conclusion for the following reasons.

[30] First, | believe that the general purpose of oral discovery has not changed. Justice
Hugessen described that purpose in the following termsin Montana Band v. Canada, [2000]
1F.C. 267 (T.D.) at paragraph 5:

The general purpose of examination for discovery isto render thetrial
process fairer and more efficient by allowing each party to inform itself fully prior
to trial of the precise nature of all other parties’ positions so asto define fully the
issues between them. It isin theinterest of justice that each party should be as
well informed as possible about the positions of the other parties and should not
be put at a disadvantage by being taken by surprise at trial. 1t is sound policy for
the Court to adopt aliberal approach to the scope of questioning on discovery
since any error on the side of allowing questions may always be corrected by the
trial judge who retains the ultimate mastery over all matters relating to
admissibility of evidence; on the other hand any error which unduly restricts the
scope of discovery may lead to serious problems or even injustice at trial.

[emphasis added)]

[31] That the amendment of Rule 95(1) was not intended to effect a change in the scope of
permissible questionsis supported by the Regulatory Impact Analysis Statement (RIAS)
accompanying the Rules Amending the Tax Court of Canada Rules (General Procedure),

SOR/2008-303, Canada Gazette, Part 11, Vol. 142, No. 25 at pages 2330 to 2332. The RIAS



Page: 13

describes the amendment to Rule 95(1) to be a*“technical amendment”. Courts are permitted to
examine aRIAS to confirm the intention of the regulator. See Bristol-Myers Squibb Co. v.
Canada (Attorney General), 2005 SCC 26, [2005] 1 S.C.R. 533 at paragraphs 45 to 47 and 155

to 157.

[32] Second, in Owen Holdings Ltd. v. Canada (1997), 216 N.R. 381 (F.C.A.) this Court
considered and rejected the submission that the phrase “relating to” (as then found in Rule 82(1)
of the Tax Court of Canada Rules (General Procedure)) encompassed the concept of a
“semblance of relevance.” The Court indicated that “relating” and “relevance” encompassed

similar meanings. At paragraphs 5 and 6 of its reasons the Court wrote:

5. With respect to the appeal, counsel for the appellant argues that the judge
erred in holding that only documents which are relevant, that isto say which may
advance the appellant’ s case or damage that of the respondent, should be
disclosed. Rule 82(1)," counsel says, uses the phrase “relating to” not “relevant
to,” abasic distinction clearly confirmed and acted upon by this Court in Canada
(Attorney-General) v. Bassermann.? At this stage, submits counsel, relevance
should be of no concern; a*“semblance of relevance,” if necessary, should suffice,
an abuse of process being the only thing to be avoided.

6. We indicated at the hearing that we disagreed with counsel’ s argument.
Although obviously not synonyms, the words “relating” and “relevant” do not
have entirely separate and distinct meanings. “Relating to” in Rule 82(1)
necessarily imparts an element of relevance, otherwise, the parties would have
licence to enter into extensive and futile fishing expeditions that would achieve no
productive goal but would waste judicial resources. The well established
principlesthat give rise to the relatively low relevance threshold at the stage of
discovery, as opposed to the higher threshold that will be required at trial for the
admission of evidence, are well known. We simply do not believe that the Tax
Court ever had the intention of abandoning those principles any more than this
Court could have had such an intention when, in 1990, it changed the word
“related” to “relevant” in revising its corresponding provisions, namely
subsections (1) and (2)(a) of Rule 448.3 [emphasis added and footnotes omitted]
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[33] Finally, there is an abundance of jurisprudence from this Court which has interpreted the
permissible scope of examination under Rule 240 of the Federal Courts Rules, SOR/98-106.
Like Rule 95(1), Rule 240 incorporates the test of whether a question is“relevant” to a matter
which isinissue. Rule 240 states:

A person being examined for La personne soumise aun

discovery shall answer, to the best of  interrogatoire préalable répond, au
the person’s knowledge, information ~ mieux de sa connaissance et de sa

and belief, any question that croyance, atoute question qui :

(a) isrelevant to any unadmitted a) soit se rapporte aun fait allégué et

allegation of fact in apleading filed by non admis dans un acte de procédure

the party being examined or by the déposé par la partie soumise a

examining party; or I’interrogatoire préalable ou par la
partie qui interroge;

(b) concerns the name or address of b) soit concerne le nom ou |’ adresse

any person, other than an expert d’ une personne, autre qu’ un témoin

witness, who might reasonably be expert, dont il est raisonnable de

expected to have knowledgerelating  croire qu’ elle a une connaissance

to amatter in question in the action. d’ une question en litige dans I’ action.

[emphasis added] [Non souligné dans |’ original .]

[34] Thejurisprudence establishes that a question is relevant when there is a reasonable
likelihood that it might elicit information which may directly or indirectly enable the party
seeking the answer to advance its case or to damage the case of its adversary, or which fairly
might lead to atrain of inquiry that may either advance the questioning party’ s case or damage
the case of its adversary. Whether this test is met will depend on the allegations the questioning
party seeks to establish or refute. See Eurocopter at paragraph 10, Eli Lilly Canada Inc. v.
Novopharm Ltd., 2008 FCA 287, 381 N.R. 93 at paragraphs 61 to 64; Bristol-Myers Squibb Co.

v. Apotex Inc. at paragraphs 30 to 33.


setok
Line
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[35] Whererelevanceis established the Court retains discretion to disallow a question. The
exercise of this discretion requires aweighing of the potential value of the answer against the
risk that a party is abusing the discovery process. See Bristol-Myers Squibb Co. v. Apotex Inc. at
paragraph 34. The Court might disallow arelevant question where responding to it would place
undue hardship on the answering party, where there are other means of obtaining the information
sought, or where “the question forms part of a‘fishing expedition’ of vague and far-reaching
scope”: Merck & Co. v. Apotex Inc., 2003 FCA 438, 312 N.R. 273 at paragraph 10; Apotex Inc.

v. Wellcome Foundation Ltd., 2008 FCA 131, 166 A.C.W.S. (3d) 850 at paragraph 3.

[36] This Court’s comment at paragraph 64 of the Eli Lilly decision is of particular relevance
to the Crown’ s submission that the 2008 amendment effected a material change. There, the Court

wrote:

64. Furthermore, the Prothonotary’ s reference to a fishing expedition in
paragraph 19 of her Reasons was one where a party was required to disclose a
document that might lead to another document that might then lead to useful
information which would tend to adversely affect the party’s case or to support the
other party’s case. In my view, limiting the “train of inquiry” test in this manner is
consistent with the test described in Peruvian Guano, supra, and applied by this
Court in SmithKline Beecham Animal Health Inc. v. Canada, [2002] 4 C.T.C. 93
(F.C.A.), where, at para. 24 of her Reasons for the Court, Madam Justice Sharlow
wrote:

[24] The scope and application of the rules quoted above depend upon the
meaning of the phrases “relating to any matter in question between ... them
in the appeal” and “relating to any matter in issue in the proceeding”. In
Compagnie Financiere et Commerciale du Pacifique v. Peruvian Guano
Company (1882), 11 Q.B.D. 55 (C.A.), Brett, L.J. said this about the
meaning of the phrase “a document relating to any matter in question in
the action” (at page 63):

It seems to me that every document relates to the mattersin
question in the action, which not only would be evidence upon any
issue, but also which, it is reasonable to suppose, contains
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information which may - not which must - either directly or
indirectly enable the party requiring the affidavit either to advance
his own case or to damage the case of his adversary. | have put in
the words “ either directly or indirectly,” because, asit seemsto
me, a document can properly be said to contain information which
may enable the party requiring the affidavit either to advance his
own case or to damage the case of his adversary, if it is a document
which may fairly lead him to atrain of inquiry, which may have
either of these two consequences. [emphasisin original]

[37] Ascan be seen, when interpreting relevance under the Federal Courts Rules the Court
guoted with approval its prior articulation of the train of inquiry test in SmithKline Beecham.
That decision concerned the proper interpretation of the pre-2008 version of Rule 95(1) of the
Tax Court of Canada Rules (General Procedure). Thus, the train of inquiry test has been found
to be appropriate both under the pre-2008 Tax Court of Canada Rules (General Procedure) and

the current Federal Courts Rules where the test is relevance.

[38] Turning to the application of these principles, in the present case the Crown had disclosed
the Gulliver memorandum to Lehigh. The memorandum was produced in response to arequest that
the Crown provide “all correspondence and memoranda within head office, the district office, and
between head office and the district office, giving instructions or dealing with their advisement on

the GAAR issue.”

[39] The Gulliver memorandum makes the following points:
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1 The CRA was “pursuing cases coined ‘indirect loans' whereby a Canadian company
invests money into the equity of anewly created company in atax haven and those

funds are then lent to a related but non-affiliate non-resident company.”

2. With respect to subsection 95(6) of the Act:

While subsection 95(6) has been amended for taxation years
after 1995, in nearly all of the “indirect loan” cases reviewed,
the structure wasin place prior to the amendments. Wedid
consider whether paragraph 95(6)(b), asit then read, could
apply to the “indirect loan” issue with respect to the
incorporation of the tax haven company and its issuance of
sharesto CANCO. However, it was concluded from its
wording that it was contemplated that the foreign affiliate or a
non-resident corporation that issued the shares already existed
before the series of transactions. In addition, without the use of
the tax haven company, there was no certainty that CANCO
would have otherwise transferred fund [sic] to the non-resident
borrower so that there would be “tax otherwise payable’.
Therefore, subsection 95(6) was not proposed but in our view,
this provision demonstrates that it is not acceptable to insert
steps to misuse the foreign affiliate rules™  [emphasis added]

3. Footnote 11 to the above passage stated:

1 We have no written legal opinion on the matter at the present
time. It is possible that Appeals or Litigation might see merit in
arguing subsection 95(6). [emphasis added]

[40]  Inmy view, the inference may be drawn from the Gulliver memorandum and the subsequent
reassessment of Lehigh on the basis of subsection 95(6) that there may well be subsequent
memoranda prepared within the CRA that considered whether subsection 95(6) of the Act could be
argued to be agenera anti-avoidance provision. Such documents, if they exist, would be

reasonably likely to either directly or indirectly advance Lehigh’s case or damage the Crown’s case.
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In my view, the Judge did not err in ordering their production. Thetrial judge will be the ultimate

arbiter of their relevance.

[41] Insoconcluding, | have considered the Crown’ s arguments that the opinions of CRA
officias outside the context of a particular taxpayer are irrelevant and that official publications of
the CRA are of limited relevance. Those may well be valid objections in another case. However, in
the factual and procedural context of this case, the Crown has already disclosed as relevant the
Gulliver memorandum. For Lehigh to proceed expeditioudy towards afair hearing, knowing
exactly the case it hasto meet, it should receive any subsequent memorandarelating to the

development of agenera policy concerning paragraph 95(6)(b) of the Act.

d. Did the Judge err by ordering the Crown to answer a hypothetical question aimed at eliciting
the Crown’slegal position?
[42] The Crown arguesthat the Judge erred in ordering it to answer the disputed question

because:

1 The question is hypothetical.
2. The purpose of the question isto elicit from the Crown details pertaining to its lega
argument.

3. The question is a pure question of law.
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[43] Lehigh responds that the purpose of the question isto determine if in reassessing Lehigh,
paragraph 95(6)(b) of the Act was applied because the shares of CBR-US were owned by CBR-

ICA, anon-resident corporation and not by Lehigh, a Canadian resident corporation.

[44] The Judge ordered the question to be answered in order to help Lehigh know the case it has
to meet. In the context of this proceeding the question is not a pure question of law, nor does it €licit
details of the Crown's legal argument. Lehigh isentitled to know the basis of the reassessment and
what led the CRA to conclude it had acquired its sharesin CBR-LLC for the principa purpose of
avoiding the payment of taxes that would otherwise have been payable. In the factual and
procedura context before the Court, the Crown has not demonstrated that the Judge erred in

concluding that the disputed question should be answered.

[45] For al of the above reasons | would dismiss the appeal.

Costs and Conclusion

[46] Should this appeal be dismissed, Lehigh seeks an award of costs fully indemnifying its
expenses in bringing the motion in the Tax Court and in opposing this appeal. Such an award is

estimated to be in excess of $125,000.00.

[47] Lehigh concedes that such an award is commonly made where a party is found to have
acted in areprehensible, scandalous, or outrageous manner. Lehigh acknowledges that no such

conduct has occurred in the present case. It submits, however, that such an award isjustified in
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this case because the discoveries were held on November 11, 2009 and L ehigh has been put to

delay and considerable expense “all for no just cause.”

[48] Rule 400 of the Federal Courts Rules provides that the Court has full discretionary power
over the award of costs. Rule 407 provides that unless the Court orders otherwise, party-and-
party costs are to be assessed in accordance with column I11 of the table to Tariff B of the Rules.
Thisreflects a policy decision that party-and-party costs are intended to be a contribution to, not

an indemnification of, solicitor-client costs.

[49] Lehigh has not established exceptional circumstances that would warrant departure from
the principle that solicitor-client fees are generally awarded only where there has been
reprehensible, scandalous, or outrageous conduct on the part of one of the parties. See Baker v.
Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at paragraph 77. The
willingness of one party to incur significant expense on an issue cannot by itself transfer
responsibility for that expense to the opposing party. The question then becomes, what is the

appropriate contribution to be made to Lehigh’s costs if the appeal is dismissed?

[50] If successful, the Crown seeks, in lieu of assessed costs, costs here and in the Tax Court
fixed in the amount of $5,000.00. Having particular regard to the complexity of the issues, | see
nothing in the record to make this an unreasonabl e quantification of party-and-party costs. As

L ehigh was awarded its costs in the Tax Court, on this appeal | would dismiss the appeal and
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order the appellant to pay coststo Lehigh in the Tax Court and in this Court fixed in the amount

of $5,000.00, all-inclusive, in any event of the cause.

“Eleanor R. Dawson”
JA.

“| agree
John M. Evans JA.”

“| agree
Carolyn Layden-Stevenson JA.”
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I INTRODUCTION

(1] On March 21, 2019, the Respondents filed a motion to compel the Commissioner of
Competition (“Commissioner”) to answer several questions that were refused during the
examination for discovery of the Commissioner’s representative, Ms. Lina Nikolova (“Refusals
Motion”). Ms. Nikolova was examined for one day and a half on January 31 and
February 1, 2019.

[2] In their Refusals Motion, the Respondents seek the following conclusions:

e An order compelling Ms. Nikolova to answer a list of questions that remained
unanswered further to her examination for discovery and the expiry of the
deadline provided for fulfilling answers to discovery undertakings (“Refused
Questions”);

e An order compelling Ms. Nikolova to attend for continued examination on
discovery on behalf of the Commissioner or to provide follow-up answers in
the form agreed upon by the parties, all in accordance with the scheduling
order most recently amended on February 11, 2019;

e An order for the Respondents’ costs of this motion; and

e Such further and other relief as the Tribunal deems just.

[3] At the hearing, the Respondents informed the Tribunal that they were no longer seeking
an order compelling Ms. Nikolova to be further examined should the Tribunal order her to
answer the Refused Questions, and that responses in writing would be satisfactory.

(4] In their Notice of Motion, the Respondents had initially identified a total of 34 Refused
Questions grouped into four categories. However, in his response materials and in the days
leading up to the hearing of this motion, the Commissioner provided answers to some of the
questions that had been previously refused. In addition, the Respondents withdrew one of the
Refused Questions for which they were seeking answers. The initial list of Refused Questions
was thus narrowed down to 14 questions to be decided by the Tribunal, divided in two
categories: (1) “Historical Conduct — Estoppel, Waiver and Remedy”, which contained six
outstanding questions relating to the Commissioner’s review of the Respondents’ conduct in
2009 (“Category 1 Questions™); and (2) “Individual Respondent Allegations — Liability”, which
referred to eight outstanding questions seeking details on which individual Respondents were
specifically concerned by certain facts and allegations in the Commissioner’s pleadings
(“Category 2 Questions”).

[S] The Respondents brought this Refusals Motion in the context of an application made
against them by the Commissioner (“Application”) under the deceptive marketing practices
provisions of the Competition Act, RSC 1985, ¢ C-34 (“Act”). In his Application, the
Commissioner is seeking orders pursuant to section 74.1 of the Act regarding conduct allegedly
reviewable under paragraph 74.01(1)(a) and section 74.05 of the Act. More specifically, the
Commissioner alleges that one or more of the Respondents engaged in deceptive marketing
practices by promoting the sale of tickets to the public on certain internet websites and mobile
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applications (“Ticketing Platforms”) at prices that are not in fact attainable, and then supplied
tickets at prices above the advertised price on these platforms. The Commissioner’s Notice of
Application alleges that the reviewable conduct dates back to 2009, and continues until today.
The relief sought by the Commissioner includes a prohibition order and administrative monetary
penalties.

II. LEGAL PRINCIPLES

[6] I agree with the Respondents that, when dealing with refusals in the context of
examinations for discovery, the Tribunal should not lose sight of the overarching objective of the
discovery process, whether oral or by production of documents. The purpose of discovery is to
render the trial process fairer and more efficient by allowing each side to gain an appreciation of
the other side’s case, and for the respondents to know the details of the case against them before
trial (Canada v Lehigh Cement Limited, 2011 FCA 120 (“Lehigh™) at para 30; The
Commissioner of Competition v Direct Energy Marketing Limited, 2014 Comp Trib 17 at
para 16). It is now well-recognized that a liberal approach to the scope of questioning on
discovery should prevail (Lehigh at para 30). What the parties and the Tribunal are both trying to
achieve with examinations for discovery is a level of disclosure sufficient to allow each side to
proceed fairly, efficiently, effectively and expeditiously towards a hearing, with sufficient
knowledge of the case each party has to meet (The Commissioner of Competition v Vancouver
Airport Authority, 2017 Comp Trib 16 (“VAA”) at para 46). If a party does not disclose relevant
facts or information known to it until trial, the other side will be unfairly disadvantaged.

[7] The Competition Tribunal Rules, SOR/2008-141 (“CT Rules”) do not deal specifically
with refusals in examinations for discovery. However, subsection 34(1) of the CT Rules provides
that, when a question arises as to the practice or procedure to be followed in cases not provided
for by the rules, the Federal Courts Rules, SOR/98-106 (“FC Rules”) may be followed.
FC Rule 240 provides that a person being examined for discovery must answer, to the best of the
person’s knowledge, information and belief, any question that is relevant to the unadmitted facts
in the pleadings. In addition, FC Rule 242 states that a party may object to questions asked in an
examination for discovery on the ground that the answer is privileged, the question is not
relevant, the question is unreasonable or unnecessary, or it would be unduly onerous to require
the person to make the inquiries referred to in FC Rule 241.

[8] Relevance is the key element to determine whether a question is proper and should be
answered. At the discovery stage, relevance is a generous and flexible standard (Apotex Inc v
Sanofi-Aventis, 2011 FC 52 at para 19). Doubts on the issue of relevance are to be resolved in
favour of disclosure, and questions will typically need to be answered unless they are clearly
improper. In Lehigh at paragraph 34, the Federal Court of Appeal noted the broad scope of
relevance on examinations for discovery:

The jurisprudence establishes that a question is relevant when there is a
reasonable likelihood that it might elicit information which may directly or
indirectly enable the party seeking the answer to advance its case or to damage the
case of its adversary, or which fairly might lead to a train of inquiry that may
either advance the questioning party’s case or damage the case of its adversary.
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[9] And to determine the relevance of a question, one must look at the pleadings.

[10] That being said, even when questions do meet the standard of relevance, courts have
nonetheless delineated some boundaries to the type of questions that may be asked on
examinations for discovery. A party can properly ask for the factual basis of the allegations made
by the opposing party and for the facts known by such party, but it cannot ask for the facts or
evidence relied on by the party to support an allegation (VAA at paras 20, 27; Montana Band v
Canada, [2000] 1 FC 267 (FCTD) (“Montana Band’) at para 27; Can-Air Services Ltd v British
Aviation Insurance Company Limited, 1988 ABCA 341 at para 19). In Apotex Inc v
Pharmascience Inc, 2004 FC 1198, aff’d 2005 FCA 144 (“Apotex”), the Federal Court further
established that witnesses are not to testify on pure questions of law: a fundamental rule is that
an examination for discovery may seek only facts, not law. Accordingly, the following types of
questions have generally been found not to be proper subject matters for discovery: (i) questions
seeking expert opinion, (ii) questions seeking the witness to testify as to questions of law, (iii)
questions seeking law or argument, as opposed to facts, and (iv) questions where the witness is
being asked “upon what facts do you rely for paragraph x of your pleading” (Bard Peripheral
Vascular, Inc v W.L. Gore & Associates, Inc,2015 FC 1176 at para 19).

[11] It remains, however, that answers to questions on examination for discovery will always
depend on the particular facts of the case and involve a considerable exercise of discretion by the
judicial member seized of a refusals motion. There is no magic formula applicable to all
situations, and a case-by-case approach must prevail to determine the appropriate level of
disclosure required in examinations for discovery. The scope of permissible discovery will
ultimately depend “upon the factual and procedural context of the case, informed by an
appreciation of the applicable legal principles” (Lehigh at paras 24-25; see also VAA at
paras 41-46).

III. CATEGORY 1 QUESTIONS

[12] The six Category 1 Questions deal with the Commissioner’s knowledge of a prior
investigation into the Respondents’ price displays in 2009 and 2010. The Respondents submit
that these Refused Questions are relevant as they relate to the Respondents’ pleading of estoppel
and waiver, and to the issue of remedy, since the duration of the alleged reviewable conduct and
the manner and length of the investigation are factors to be taken into account when determining
any administrative monetary penalties. The Respondents claim that the Commissioner reviewed
the Respondents’ Ticketing Platforms for deceptive marketing practices in 2009, but raised no
issues about the displays of prices that he now alleges were deceptive. In fact, say the
Respondents, the Commissioner did not raise his current complaints with the Respondents until
2017. They therefore contend that the Commissioner’s 2009-2010 review, and his eight-year
delay in proceeding, are relevant both to the Respondents’ pleading of estoppel and waiver and
to the determination of any remedy by the Tribunal. In this context, they argue that they should
be permitted to ask the Category 1 Questions about the Commissioner’s 2009-2010
investigation. The Commissioner replies that the Category 1 Questions are improper and not
relevant, and that they are unreasonable, unnecessary and unduly onerous.

[13] I agree with the Respondents that, in the context of this Application, questions relating to
the 2009-2010 investigation and to what the Commissioner had previously reviewed are
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generally relevant in light of the Respondents’ pleading on estoppel and waiver and on the issue
of remedy. It cannot be said that these questions are totally unrelated to the issues in dispute.
Moreover, 1 observe that facts surrounding the Competition Bureau’s prior investigation of the
Respondents’ conduct have been referred to by the Commissioner in his own materials. The
Commissioner has produced, as relevant documents in the Commissioner’s documentary
production in this Application, some customer complaints from the 2009 period, as well as
records relating to the Competition Bureau’s investigation of certain Ticketing Platforms in 2009
and 2010. Indeed, the questions in dispute in this first category relate to particular factual issues
emanating from specific documents produced by the Commissioner, such as Exhibit 114.

[14] I further note that, in her examination for discovery, Ms. Nikolova has already provided
answers to many questions asked about the 2009-2010 investigation. I am not persuaded —
subject to the caveat explained below with respect to the two “why” questions — that the
remaining outstanding questions have gone too far and should be treated any differently. The
facts surrounding the 2009-2010 investigation are relevant to the Respondents’ pleading, and the
Commissioner cannot select what he wants to answer and what he prefers not to disclose. The
Commissioner should instead provide all relevant facts relating to this prior investigation. In the
same vein, I do not share the Commissioner’s views that the Category 1 Questions constitute a
fishing expedition into the Commissioner’s previous investigation. Nor do I find that
question 679 is overly broad as it focuses on the 2009 or 2010 fee display.

[15] The Commissioner further argues that, since the Category 1 Questions relate to the
“conduct” of the 2009-2010 investigation, they need not be answered. I disagree. In light of the
estoppel defence raised by the Respondents, the Commissioner’s conduct in the investigation is
clearly at play in this Application, as well as the timing and dates of the Competition Bureau’s
actions in that respect. Contrary to the situation in Canada (Director of Investigation and
Research) v Southam Inc, [1991] CCTD No 16, 38 CPR (3d) 68, at paragraphs 10-11, the
conduct of the Commissioner is one of the issues before the Tribunal, and it is directly relevant
to the present proceedings on the basis of the pleadings.

[16] Ipause to underline that the issue at this stage is not whether the estoppel argument raised
by the Respondents in their pleading will ultimately be successful on the merits. It is whether the
Category 1 Questions ask for relevant information. I am satisfied that the Respondents have
established that they are relevant to their estoppel defence and to the issue of remedy.

[17] In light of the foregoing, questions 461, 462, 677 and 679 therefore need to be answered.

[18] However, with respect to questions 685 and 1199 respectively asking why it took eight
years for the Commissioner to raise the complaint with the Respondents and why the
Commissioner did not do anything about investigations that he might have carried on, I am not
satisfied that they are proper questions on this examination for discovery. True, they relate to the
Competition Bureau’s 2009-2010 investigation, but they ask about the thought process of the
Commissioner and essentially seek to obtain the opinion from the Commissioner on those two
issues. What is relevant are the facts that the Commissioner apparently took eight years to raise
the complaint with the Respondents and allegedly did not follow-up on complaints received in
2008, not the reasons or explanations behind those decisions of the Commissioner.
Questions 685 and 1199 therefore need not be answered.



IV.  CATEGORY 2 QUESTIONS

[19] Turning to the Category 2 Questions, they seek to obtain answers clarifying to which of
the individual Respondents certain allegations made by the Commissioner relate. The
Respondents argue that the Commissioner has named eight different Respondents, but that most
of his allegations simply assert conduct by the “Respondents”, without distinguishing among
them. In his Notice of Application, at paragraphs 10 to 18, the Commissioner states generally
that the Respondents “have acted separately, jointly and/or in concert with each other” or that
they “work together and/or individually” in making the impugned representations or in
permitting them to be made. The Respondents submit that which Respondent is actually alleged
to have taken what steps, and with whom, is relevant information that should be provided. The
Respondents have pleaded that some of the Respondents are not proper parties and do not have
any responsibility for the representations that the Commissioner says are misleading or
deceptive. The Commissioner does not object to the Category 2 Questions on the basis of
relevance but on the ground that, as formulated, they ask for a legal interpretation and are
improper.

[20]  There is no doubt, in my view, that questions relating to individual Respondents and how
the facts known by the Commissioner can be linked with each of them are relevant to this
Application. The Commissioner’s pleadings do not specify with great detail how each of the
Respondents are specifically linked to the allegations. In light of the Respondents’ pleading to
the effect that several of the Respondents were not involved in the Ticketing Platforms and
should not be targeted by this Application, I accept the general proposition that the Respondents
are entitled to ask questions as to which of the Respondents the facts and allegations made by the
Commissioner relate.

[21] Indeed, in the order issued by the Tribunal on October 17, 2018 with respect to the
affidavits of documents to be produced in this Application, Justice Phelan addressed the problem
of attribution of documents to each Respondent and noted that the Respondents insisted on being
treated separately, on defending separately, and on pleading that some Respondents were not
proper parties to the Application. Accordingly, Justice Phelan ordered that separate affidavits of
documents were required for each Respondent, as requested by the Commissioner, thus
recognizing the relevance and importance of information tailored to each individual Respondent.

[22] The problem raised by the Category 2 Questions lies in the way the questions have been
formulated by the Respondents. It is useful to reproduce the eight questions in dispute. They read
as follows:

e (Q285-286 -- [When you said that you are not aware of any facts linking VIP
Tour Company to ticketmaster.ca at this time], does that include directly or
indirectly by acting in concert or jointly with somebody else?

o ( 844-848 -- What facts are associated with Live Nation Entertainment Inc.
[or any of the other seven respondents] acting jointly with another respondent
in respect of the OneRepublic concert [referenced on page 12 of the
Commissioner’s pleadings]?



Q 845-848 -- What facts does the Commissioner have in association with
whether Live Nation Entertainment Inc. [or any of the other seven
respondents] acted in concert in respect of the OneRepublic concert
[referenced on page 12 of the Commissioner’s pleadings]?

e ( 846-848 -- What facts or information is the Commissioner aware of with
respect to whether Live Nation Entertainment Inc. [or any of the other seven
respondents] acted separately, in any way, with respect to the OneRepublic
concert [referenced on page 12 of the Commissioner’s pleadings]?

o (Q 847-848 -- What information does the Commissioner have, or is the
Commissioner aware of, with respect to, or in connection with, whether Live
Nation Entertainment Inc. [or any of the other seven respondents] permitted
some other respondent to act in any particular way with respect to the
OneRepublic concert [referenced on page 12 of the Commissioner’s
pleadings]?

e Q 1119 -- Which respondents are said to make the price representations in
question and which respondents are said to permit others to make the price
representations in question?

e (Q 1120 -- I would like to have the Commissioner’s information with respect
to the manner in which each of the respondents permits another respondent to
make price representations

e Q 1121 -- I would like to have the Commissioner’s information as to the
manner in which each respondent makes the price representations that are the
subject of this application

[23] As stated above, it is not disputed that the Respondents can rightfully ask for the factual
basis behind the allegations made by the Commissioner and for the facts known by
Ms. Nikolova, but they cannot ask for the facts or evidence relied on by the Commissioner to
support an allegation. Moreover, a witness cannot be asked pure questions of law, as opposed to
facts. Indeed, the Commissioner acknowledged that it would have been fine to ask questions on
the facts linking each Respondent to the representations at stake, as long as the questions did not
seek the facts relied on for the Commissioner’s legal arguments. For example, questions would
have been proper and acceptable if they had asked about facts known to the Commissioner that
relate to the involvement of the individual Respondents with respect to the representations in
dispute.

[24] However, the Commissioner argues that, as formulated, the Category 2 Questions go one
step too far and in fact ask for a “legal interpretation” to be made by the witness, as they would
require Ms. Nikolova to assess whether the facts sought by the Respondents effectively qualify
as “acting in concert”, “acting jointly” or “acting separately”, or as “making” or “permitting” to
make the impugned representations. The Commissioner submits that questions asking a witness
to testify on questions of law or to provide argument as to what is relevant in order to prove a

given plea are improper as examinations for discovery may only seek facts, not law (4potex at



para 19). The Commissioner pleads that the questions asked by the Respondents would in fact
force Ms. Nikolova to think of the law applicable or relied upon for the Commissioner’s
allegations, and to select facts in accordance with her understanding of the law.

[25] I am ready to accept that this effectively happens when a party asks a discovery witness
questions relating to the facts relied on in support of an allegation. However, I am not persuaded
that this always happens when a witness is asked about facts in relation or in connection with
allegations incorporating a legal test to be met, or simply because the questions contain language
referencing provisions of the applicable legislation at stake or certain terms capable of having a
legal connotation. Stated differently, I am not convinced that questions asking for facts or
information known to the Commissioner’s representative being discovered in connection with a
particular allegation in the pleadings can be deemed to be automatically improper (and not
subject to answer) because they import or refer to a legal concept or to a specific element of the
conduct being challenged in the application.

[26] Depending on how they are actually formulated, questions seeking facts or information
known to the Commissioner and underlying his allegations with respect to the various elements
of an alleged conduct can be considered as appropriate questions on discovery, even if they
contain a certain legal dimension. If I were to accept the Commissioner’s position, it would mean
that, as soon as a question would include wording repeating the language of the Act or the
elements of an alleged conduct that is the subject of an application, it would run the risk of being
refused on the ground that it is considered as requiring a legal interpretation. This would
significantly restrain the scope of any discovery of the Commissioner’s witness by the
respondents, or risk transforming examinations for discovery into an exercise too focused on
semantics, where counsel for the respondents would be expected to look for creative wording in
order to avoid any reference to a term used in the Act or in the specific provisions at the source
of the application.

[27]  There is, of course, no question that examinations on discovery are designed to deal with
matters of fact. However, the line of demarcation between seeking a disclosure of facts and
asking for evidence relied upon for an allegation is often hazy. Likewise, there is always a fine
line between questions asking for facts relied on by a party in support of an allegation (which are
always improper) and questions seeking facts known to a party that underlie an allegation (which
are proper even when they may contain certain elements of law in them). Similarly, it is also
difficult to distinguish between facts and law, and the boundary between them is often not easy
to draw (Montana Band at paras 20, 23).

[28]  As such, determining when a question becomes a request for a legal interpretation that
would be clearly improper on an examination for discovery is a highly case-specific exercise.
Indeed, at the hearing, counsel for the parties have not referred to authorities providing guidance
on this precise point. And I am not aware of decisions from the Tribunal or from the Federal
Court addressing specifically whether, on examinations for discovery, a question about facts
known to a witness that uses words with a legal connotation or legal language that is ultimately
for the trier of fact to decide, such as language contained in an applicable legislation, would be
improper. In my view, a distinction needs to be made between “pure” questions of law, and
questions of fact that may imply a certain understanding of the law or that arise against a legal
contextual background. It is well established that pure questions of law, such as questions asking



a witness to provide a legal definition of words or terms or to explain a party’s position in law,
are not permissible on examinations for discovery. However, the facts underlying questions of
law can be discoverable. In the same vein, questions on discovery may mix fact and law.
Questions relating to facts which may have legal consequences remain nonetheless questions of
fact and may be put to a witness on discovery (Montana Band at para 23).

[29] In Montana Band, Justice Hugessen expressed the view that “it is proper on discovery
(although it may not be so at trial) to ask a party as to the facts underlying a particular conclusion
of law” (Montana Band at para 28). Questions can thus ask for facts behind a conclusion of law
and for facts underlying a particular allegation or conclusion of law (Montana Band at para 27).
While it is not proper to ask a witness what evidence he or she has to support an allegation, it is
quite a different thing to ask what facts are known to the party being discovered which underlie a
particular allegation in the pleadings. Even when the answer may contain a certain element of
law, it remains in essence a question of fact (Montana Band at para 27). Similarly, the Federal
Court wrote that “[qJuestions which seek to identify the factual underpinning of [a] position are
proper questions even if they require an interpretation of the [legislation]” (Sierra Club of
Canada v Canada (Minister of Finance), 174 FTR 270, 1999 CanLII 8722 (FC) at para 9).

[30] To deny the possibility of asking about such facts would amount to refuse and frustrate
the very purpose of discovery, which is to learn the facts, or often equally more important, the
absence of facts, underlying each and every allegation in the pleadings. Moreover, bearing in
mind the principled approach to examinations for discovery, whenever there is doubt as to
whether a question relates sufficiently to facts as opposed to law, the resolution should be in
favour of disclosure. This is especially true when the questions at issue are clearly relevant, as is
the case here for the Category 2 Questions.

[31] In light of the foregoing, I am of the view that six of the eight Category 2 Questions
disputed in this Refusals Motion need to be answered. They are questions 285-286; 844-848;
845-848; 846-848; 847-848 and 1119. As stated above, deciding on objections to questions on
discovery is a fact-specific exercise and one needs to carefully look at what is being asked and
how it is asked. As posed, these six questions require an answer of mixed fact and law which, in
my opinion, do not require an improper “legal interpretation” to be conducted. They refer to
terms which may be seen as having a legal connotation, but these terms are simply there as a
contextual premise to answer what are factual questions.

[32] The first four questions relate to facts in association with whether individual Respondents
acted “separately”, “in concert” or “jointly” with other Respondents in respect of certain specific
events. These words were used by the Commissioner in his pleadings; sometimes, the
Commissioner also used the words “work together” and “jointly” as equivalents in referring to
the Respondents. These are factual questions regarding which of the Respondents work together

or in concert, and whether they act individually or separately.

[33] Question 847-848, on its part, seeks information in connection with individual
Respondents “permitting” others to make the representations. As to question 1119, it specifically
asks about the individual Respondents that are “said to make the price representations” or “said
to permit others to make” them (emphasis added). I acknowledge that these two questions
specifically refer to terms found in the deceptive marketing practices provisions at issue in this



Application: the term “make” is expressly used in paragraph 74.01(1)(a) of the Act and it
includes “permitting a representation to be made” pursuant to subsection 52(1.2) of the Act.

[34] I do not agree with the Commissioner that these six questions improperly ask for a legal
interpretation to be made by the witness. In my opinion, asking whether individual Respondents
acted in concert, jointly or separately are questions of fact that are highly relevant in the context
of this Application, and as formulated, the questions do not venture into the forbidden territory of
asking “pure” questions of law or seeking facts or evidence relied on by the Commissioner. The
references to the Respondents acting separately, jointly and/or in concert are part of the
Commissioner’s pleadings, and the Respondents are entitled to ask about the facts or information
known to the Commissioner that underlie these allegations in connection with the various
specific Respondents. I would add that terms like “acting in concert”, “acting jointly” or “acting
separately” are ordinary words which are not found in the provisions of the Act forming the basis
of this Application. While these terms may have a legal connotation, they are also common
words, as opposed to technical terms or terms requiring a technical interpretation. They are the
kind of terms that any person can understand. In my view, no conclusion of law is required to
answer the questions incorporating them. The same is true for the terms “permitting”, “said to
make” or “said to permit” used in Questions 847-848 and 1119 even though they echo wording

used in the provisions of the Act at issue in the Application.

[35] In addition, I would point out that Ms. Nikolova has been involved in the Competition
Bureau’s investigation leading to the Application. It is reasonable to expect that she has a high
level of knowledge of the context of the Application, and will be able to understand the terms
used to frame these six Category 2 Questions and the specific factual questions being asked.

[36] I am therefore not persuaded that, as formulated, these six Category 2 Questions bear the
attributes that would render them improper and inacceptable in the context of an examination for
discovery of the Commissioner’s representative. In my view, they do not require Ms. Nikolova
to make a legal interpretation of the terms “make”, “permit”, “separately”, “in concert” or
“jointly”, but instead ask for the facts allowing one to link the individual Respondents to the
impugned deceptive marketing practices. The questions do not require her to assess whether the
facts meet the precise legal test of paragraph 74.01(1)(a) and whether the facts indeed qualify as
“making” or “permitting to make” the representations at issue.

[37] Questions 1120 and 1121 raise a more delicate issue. They broadly ask for the
“Commissioner’s information as to the manner in which each respondent makes the price
representations” or “permits another respondent to make price representations”. These questions
not only specifically refer to the terms “make” and “permit” found in the deceptive marketing
practices provisions at issue in this Application, but they also amount to asking about all the facts
and evidence that the Commissioner has with respect to the reviewable conduct at issue. I
acknowledge that the word “rely” is not used in these two questions but, broadly formulated as
they are, I find that they are essentially to the same effect and lead to a similar result. They
effectively ask for admissions of law and for the evidence in support of the Commissioner’s
allegations.

[38] As formulated, I find that they are problematic and improper, and they need not be
answered.
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[39] I make one last comment. Had the Respondents reformulated the Category 2 Questions
and simply asked about facts or information known by the Commissioner in relation to the
involvement of the various individual Respondents in the impugned representations on the
Ticketing Platforms, those questions would have been allowed without hesitation, and without
having to conduct the more detailed analysis described in these reasons. Determining whether
questions are properly refused on examinations for discovery or cross the boundary into the
territory of inappropriate questions is a fact-specific exercise, and it will ultimately depend on
how the questions are formulated in the context of each given case. I agree that examinations for
discovery should not be reduced to an exercise of semantics, but words used in questioning do
matter. The parties will always be on safer grounds if the questions asked are carefully limited to
the facts and do not import what may be perceived as legal language that the trier of fact will
eventually have to interpret and assess.

FOR THE ABOVE REASONS, THE TRIBUNAL ORDERS THAT:

[40] The Respondents’ motion is granted in part.

[41] The Respondents’ questions 461; 462; 677; 679; 285-286; 844-848; 845-848; 846- 848;
847- 848; and 1119 need to be answered in writing by the Commissioner’s representative,
Ms. Nikolova.

[42] The Respondents’ questions 685; 1199; 1120 and 1121 need not be answered.

[43] As success on this motion has been divided, and considering that 20 of 34 Refused
Questions initially listed in the Notice of Motion have been answered by the Commissioner or
resolved by the parties, costs shall be in the cause.

DATED at Ottawa, this 5™ day of April 2019.
SIGNED on behalf of the Tribunal by the Chairperson.

(s) Denis Gascon
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ORDER AND REASONS FOR ORDER GRANTING IN PART RESPONDENT’S
MOTION TO COMPEL ANSWERS TO QUESTIONS REFUSED ON DISCOVERY



I. OVERVIEW

[1] On September 29, 2017, the Vancouver Airport Authority (“VAA”) filed a motion before
the Tribunal to compel the Commissioner of Competition (“Commissioner’) to answer several
questions that were refused during the examination for discovery of the Commissioner’s
representative, Mr. Kevin Rushton (“Refusals Motion”). VAA brought this Refusals Motion in
the context of an application made against VAA by the Commissioner (“Application”) under the
abuse of dominance provisions of the Competition Act, RSC 1985, ¢ C-34 (“Act”).

[2] In this Refusals Motion, VAA seeks the following conclusions:

(a) An order requiring the Commissioner to answer, within fifteen days, the
refusals set out in Schedule “A” to VAA’s Notice of Motion (specifically those
refusals set out in VAA’s Memorandum of Fact and Law under the following
categories: Category A — Facts known to the Commissioner (“Category A”),
Category B — Questions regarding the third-party summaries (“Category B”)
and Category C — Miscellaneous (“Category C”));

(b) An order for VAA’s costs of this motion; and
(c) Such further and other relief as the Tribunal deems just.

[3] In its Notice of Motion, VAA identified a total of 55 questions that remained unanswered
or insufficiently answered (“Requests”). This initial list of Requests was narrowed down at the
hearing, as discussed below. The Category A Requests seek all the facts that the Commissioner
knows in relation to various issues in dispute in this Application, including specific references to
the Commissioner’s summaries of third-party information and to records in the Commissioner’s
documentary productions. The Category B Requests seek third-party information that is subject
to public interest privilege. The Category C Requests relate to miscellaneous questions.

(4] For the reasons that follow, VAA’s Refusals Motion will be granted in part, but only with
respect to the “reformulated” version of some Requests. Upon reviewing the materials filed by
VAA and the Commissioner (including the transcripts of the examination for discovery of Mr.
Rushton), and after hearing counsel for both parties, I am not persuaded that there are grounds to
compel the Commissioner to provide answers to the Category B and C Requests listed by VAA,
as well as to the Category A Requests as these were initially formulated at the examination for
discovery of Mr. Rushton. However, I am of the view that, when read down and “reformulated”
as counsel for VAA discussed at the hearing (at times, in response to questions from the
Tribunal), some of VAA’s Category A Requests will need to be answered by the
Commissioner’s representative along the lines developed in these Reasons. In essence, in order
to properly and sufficiently answer these “reformulated” Category A Requests, the
Commissioner will need to provide more than a generic statement solely referring to all materials
already produced to VAA. Nevertheless, a subset of the “reformulated” Category A Requests
will not have to be answered in any event, based on additional reasons raised by the
Commissioner.



I1. BACKGROUND

[5] The Commissioner filed his Notice of Application on September 29, 2016, seeking relief
against VAA under section 79 of the Act.

[6] VAA is a not-for-profit corporation responsible for the operation of the Vancouver
International Airport (“VIA”). The Commissioner claims that VAA abused its dominant position
by only permitting two providers of in-flight catering services to operate on-site at VIA, and in
excluding and denying the benefits of competition to the in-flight catering marketplace. The
Commissioner’s Application is based upon, among other things, allegations that VAA controls
the market for galley handling at VIA, that it acted with an anti-competitive purpose, and that the
effect of its decision to limit the number of in-flight catering services providers was a substantial
prevention or lessening of competition, resulting in higher prices, dampened innovation and
lower service quality.

[7] In accordance with the scheduling order issued by the Tribunal in this matter, the
Commissioner served VAA with his affidavit of documents on February 15, 2017 (“AOD”). The
Commissioner’s AOD lists all records relevant to matters in issue in this Application which were
in the Commissioner’s possession, power or control as of December 31, 2016. The AOD is
divided into three schedules: (i) Schedule A for records that do not contain confidential
information; (ii) Schedule B for records that, according to the Commissioner, contain
confidential information and for which no privilege is claimed or the Commissioner has waived
privilege for the purpose of the Application; and (iii) Schedule C for records that the
Commissioner asserts contain confidential information and for which at least one privilege (i.e.,
solicitor-client, litigation or public interest) is being claimed. Since then, the original AOD has
been amended and supplemented on a few occasions by the Commissioner (collectively,
“AODs”).

[8] The Commissioner states that, through the productions contained in his AODs, he has
now provided to VAA all relevant, non-privileged documents in his possession, power or control
(“Documentary Productions”). In total, the Commissioner says he has produced 14,398 records
to VAA. Of these, 11,621 are in-flight catering pricing data records (i.e., invoices, pricing
databases and price lists); 1,277 records were provided to the Commissioner by VAA itself and
were simply reproduced by the Commissioner to VAA; and 342 records were email
correspondence between VAA (or its counsel) and the Competition Bureau. Excluding these
three groups of records, the Commissioner has thus produced 1,158 documents to VAA as part
of his Documentary Productions.

9] In March 2017, VAA challenged the Commissioner’s claim of public interest privilege
over documents contained in Schedule C of the AOD. This resulted in a Tribunal’s decision
dated April 24, 2017 (The Commissioner of Competition v Vancouver Airport Authority, 2017
Comp Trib 6 (“VAA Privilege Decision”). In the VAA Privilege Decision, currently under
appeal before the Federal Court of Appeal, I upheld the Commissioner’s claim of public interest
privilege over approximately 1,200 documents.

[10]  As part of the proceedings, the Commissioner produced to VAA summaries of the facts
obtained by him from third-party sources during his investigation leading up to the Application



and contained in the records for which the Commissioner has claimed public interest privilege
(“Summaries”). The first version of the Summaries was produced on April 13, 2017. As it was
not satisfied with the level of detail provided in the Summaries, VAA brought a motion to
challenge the adequacy and accuracy of the Summaries. Prior to the hearing of that motion, on
June 6, 2017, the Commissioner delivered revised and reordered Summaries to VAA. The
Summaries are divided into two documents on the basis of the level of confidentiality asserted
and total some 200 pages.

[11]  On July 4, 2017, the Tribunal released its decision on VAA’s summaries motion (7he
Commissioner of Competition v Vancouver Airport Authority, 2017 Comp Trib 8 (“VAA
Summaries Decision”)). In his decision, Mr. Justice Phelan dismissed VAA’s motion and
concluded that VAA had not made the case for further and better disclosure of source
identification in the Summaries, even in a limited form or under limited access.

[12] On August 23 and 24, 2014, the Commissioner’s representative, Mr. Rushton, was
examined for discovery by VAA for two full days.

[13] Inits Notice of Motion, VAA had initially identified a total of 55 Requests for which it
seeks an order from the Tribunal compelling the Commissioner to answer them. At the hearing
of this Refusals Motion before the Tribunal, counsel for the parties indicated that Requests 126,
129 and 130 under Category B have been withdrawn and that Request 114 under Category C has
been resolved. This leaves a total of 51 questions to be decided by the Tribunal: 39 in Category
A, 11 in Category B and one in Category C.

III. ANALYSIS
[14]  Each of the categories of disputed questions will be dealt with in turn.
A. Category A Requests

[15] The refusals found in Category A generally request the Commissioner to provide the
factual basis of various allegations made in the Application. VAA also asks, in its Category A
Requests, for specific references to the relevant bullets listed in the Summaries as well as to the
relevant records in the Commissioner’s Documentary Productions.

[16] While the exact wording of VAA’s 39 Category A Requests has varied over the course of
the two-day examination of Mr. Rushton, VAA described all these questions using identical
language in its Memorandum of Fact and Law, save for the actual reference to the particular
allegation or issue at stake in each question. For example, Request 21 reads as follows: “Provide
all facts that the Commissioner knows that relate to the market definition that does not include
catering as alleged in paragraph 11 of the Commissioner’s Application, including without
limitation references to bullets in the Reordered Summary of Third Party Information,
Confidential-Level A and Confidential-Level B, as well as references to specific records in the
documentary productions” [emphasis added]. All Category A Requests reproduce these
underlined introductory and closing words. This is what counsel for both parties referred to as
the “stock undertaking” during the examination for discovery of Mr. Rushton, and at the hearing
before the Tribunal.




[17] Through his counsel, the Commissioner had taken the 39 Category A Requests under
advisement during the examination of Mr. Rushton. In his response provided to VAA after the
examination, the Commissioner said that all Category A Requests have been answered, that he
has already disclosed and provided to VAA all relevant facts in his possession at the time he
produced his Documentary Productions and his Summaries, and that the answers to VAA’s
Category A Requests are found in the Summaries and Documentary Productions. Accordingly,
the Commissioner submits that he has provided VAA, through the Summaries and Documentary
Productions, with all relevant, non-privileged facts that he knows in relation to each of the issues
referenced in the Category A Requests.

[18] The Commissioner repeated the same response for all Category A Requests. The
Commissioner’s exact response reads as follows:

The Commissioner has produced to VAA all relevant, non-privileged
information in the Commissioner’s possession, power and control and
has further produced to VAA summaries of relevant third party
information learned by the Commissioner from third parties in the course
of the Competition Bureau’s review of this matter. Further, the
Commissioner will comply with his obligations under the Competition
Tribunal Rules as well as the safeguard mechanisms most recently
discussed by Justice Gascon in Commissioner of Competition v
Vancouver Airport Authority, 2017 Comp Trib 6 File No.: CT-2016-015.
Accordingly, all relevant facts that the Commissioner knows regarding
this issue have already been produced to VAA, subject to applicable
privileges and safeguards described above. As previously advised, the
Commissioner will provide VAA with a supplemental production and
summary of third party information on 29 September 2017 pursuant to
his ongoing disclosure obligations in order to make known information
obtained since the Commissioner’s last production.

Further, and as described in a 30 August 2017 letter from counsel to the
Commissioner to counsel to VAA, the Commissioner refuses to issue
code the documents and information that the Commissioner has already
produced to VAA. This question is improper and, in any event,
disproportionally burdensome.

[19] Echoing the “stock undertaking” language used by counsel for the parties, this is what I
refer to as the Commissioner’s “stock answer” in these Reasons. In his Memorandum of Fact and
Law, the Commissioner also identified additional reasons to justify his refusals with respect to

15 of the 39 Category A Requests.

[20] It is not disputed that VAA’s Category A Requests relate to all facts known by the
Commissioner, as opposed to facts relied on by the Commissioner. The distinction is important
as it is well-recognized by the jurisprudence that, in an examination for discovery, a party can
properly ask for the factual basis of the allegations made by the opposing party, but not for the
facts or evidence relied on to support an allegation (Montana Band v Canada, [2000] 1 FCR 267
(FCTD) (“Montana Band”) at para 27; Can-Air Services Ltd v British Aviation Insurance



Company Limited, 1988 ABCA 341 at para 19). I am also satisfied that the Category A Requests
pose questions relating to topics and issues that are relevant to the litigation between the
Commissioner and VAA in the context of the Application. Again, relevance is a primary factor
in determining whether a question should be answered in an examination for discovery (4Apotex
Inc v Wellcome Foundation Limited, 2007 FC 236 at paras 16-17; Federal Courts Rules,
SOR/98-106 (“FCR”), subsection 242(1)).

[21] The main concern raised by the Commissioner results from the scope of what is being
sought by VAA in its Category A Requests. The Commissioner claims that, given the level of
specificity requested by VAA, the Category A Requests in effect ask the Tribunal to compel the
Commissioner to “issue code” (i.e., to organize by issue or topic) his Summaries and his
Documentary Productions for VAA. The Commissioner argues that the relief sought is
unreasonable, unsupported by jurisprudence and unprecedented in contested proceedings before
the Tribunal and civil courts. The Commissioner further pleads that VAA’s Category A Requests
should be denied on the basis of proportionality, as they are disproportionately burdensome on
the Commissioner and contrary to the expeditious conduct of the Application as the
circumstances and considerations of fairness permit.

a. The questions effectively asked by VAA

[22] At the hearing before the Tribunal, a large part of the discussion revolved around the
exact question effectively asked by VAA in its various Category A Requests, and the
Commissioner’s contention that VAA was in fact asking him to “issue code” his Summaries and
his Documentary Productions. Counsel for VAA submitted that, in its early questions at the
beginning of the examination, VAA was not truly looking for specific references to the
Summaries and Documentary Productions, but ended up asking for these references further to the
responses given by Mr. Rushton and indicating that the “facts known” by the Commissioner
were in the materials already produced. He claimed that VAA wanted the Commissioner to
provide all the facts in relation to specific allegations in the pleadings that are within the
Commissioner’s knowledge. He added that, if that could be achieved by the Commissioner
without references to specific documents or summaries, this would be acceptable for VAA.

[23] In other words, counsel for VAA clarified that, in its Category A Requests, VAA’s
intention was to ask the Commissioner to answer the question regarding facts underlying an
allegation or an issue in dispute, and that it was not necessarily seeking references to every
specific bullet in the Summaries and to every specific document in the Documentary
Productions.

[24] I admit that there was some confusion at the hearing before the Tribunal regarding the
exact scope of what VAA was seeking in its Category A Requests. However, I understand that,
in the end, counsel for VAA essentially retracted from the actual wording of the Category A
Requests used in VAA’s Memorandum of Fact and Law and now asks the Tribunal to read down
its Requests and to ignore the language “including without limitation references to bullets in the
Reordered Summary of Third Party Information, Confidential-Level A and Confidential-Level
B, as well as references to specific records in the documentary productions” contained in the
Requests.



[25] The problem with VAA’s modified position is that, on a motion to compel answers to
questions refused on discovery, the Tribunal has to rule on the specific questions asked at the
examination and which, according to the moving party, have been refused or improperly
answered by the deponent. The questions asked are those formulated during the examination
itself and which the deponent refused, was unable to answer or decided to answer in the way he
or she did, at the examination itself or after having taken the questions under advisement. As
rightly pointed out by counsel for the Commissioner, these are questions and answers arising
from sworn testimony.

[26]  Further to my review of the transcripts of the examination for discovery of Mr. Rushton,
and of the actual questions asked under the various Category A Requests, I find that what was
effectively asked by VAA at the examination was not only all the facts underlying an allegation
or an issue in dispute, but also in the same breath all references to specific bullets in the
Summaries and to specific documents in the Documentary Productions. These were the questions
posed to Mr. Rushton, and these were the questions to which the Commissioner’s representative
responded. I understand that VAA’s original question or intention might not have been to ask
such broad and wide-ranging questions, but this is what was done for the Category A Requests. |
note that the so-called “original question” is not before the Tribunal, and indeed does not form
part of the 39 Category A Requests identified by VAA.

[27] T agree with VAA that questions asking for the factual basis of the allegations made by a
party have been considered by the jurisprudence to be proper questions to ask on examinations
for discovery. VAA was therefore entitled to ask for “all facts known to the party being
discovered which underlie a particular allegation in the pleadings” (Montana Band at para 27). 1
am also ready to accept that, contrary to the Commissioner’s contention, the vast majority of
VAA’s Category A Requests relate to specific and discrete topics and issues, as opposed to being
generic, general or “catch-all” questions.

[28] However, the problem is the level of specificity asked by VAA in its Category A
Requests, in terms of specific references to the Summaries and Documentary Productions.
Pursuant to Rule 242 of the FCR, a person can object to questions asking for too much
particularity on the ground that they are unreasonable or unnecessary. The Tribunal has
previously established that the Commissioner does not generally have to identify every particular
document upon which he relies to support an allegation (Canada (Director of Investigation and
Research) v Southam Inc, [1991] CCTD No 16 (“Southam”) at paras 17-18; Canada (Director
of Investigation and Research) v NutraSweet Co, [1989] CCTD No 54 (“NutraSweet”) at para
29). If it is unreasonable to expect a party to identify every document or part thereof which might
be relied upon to support an allegation, I conclude that it is likewise unreasonable and improper,
on an examination for discovery, to ask a party to identify every document containing facts
known to that party and which underlie a specific allegation (Southam at para 18).

[29] [ acknowledge that there could be situations where the volume and complexity of the
documentation produced reach such a level that the specific identification of every document
may become necessary (NutraSweet at para 29). Some courts have indeed held that, where
documentary production is voluminous, a party may be required to identify which documents
contained in its productions are related to or support particular allegations (Rule-Bilt Ltd v
Shenkman Corporation Ltd et al (1977), 18 OR (2d) 276 (ONSC) (“Rule-Bilt’) at paras 27-28;
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International Minerals & Chemical Corp (Canada) Ltd v Commonwealth Insurance Co, 1991
CanLlII 7792 (SKSB) (“International Minerals™) at paras 6-10). However, I am not persuaded
that, in this case, VAA has established or demonstrated the existence of such a voluminous or
complex document production so as to require the Commissioner to identify every specific
reference to documents or portions of summaries. I note that, when VAA’s own productions and
the catering pricing records are removed, the Commissioner’s Documentary Productions amount
to 1,158 records and that the Summaries add up to some 200 pages. In my opinion, and in the
absence of any evidence demonstrating the contrary, this cannot be qualified as onerously
voluminous or inherently complex, having particular regard to VAA’s access to an electronic
index and electronic data search function for these materials.

[30] I thus find that, as drafted in VAA’s Memorandum of Fact and Law and as they were
asked during the examination for discovery of Mr. Rushton, VAA’s initial Category A Requests
are overbroad and inappropriate and, for that reason, they need not be answered by the
Commissioner. I agree with the Commissioner that answering them as they were expressed
would in effect require the Commissioner to “issue code” its Summaries and Documentary
Productions. This, in my opinion, cannot be imposed on the Commissioner.

[31] That being said, in the circumstances of this case, it would not be helpful nor efficient to
end my analysis here. At the hearing, counsel for VAA indeed asked the Tribunal to also
consider VAA’s “reformulated” questions, namely a severed version of the Category A Requests
asking for “all the facts known to the Commissioner” without necessarily referencing specific
documents or specific bullets in the Summaries. He suggested that the Tribunal could read down
and truncate the final portion of the Requests if it found VAA’s initial Category A Requests too
broad, and then assess whether those reformulated Requests were properly and sufficiently
answered by the Commissioner.

[32] Itis true that, in this Order, I could only consider VAA’s Category A Requests as they
were initially formulated, simply determine that they need not be answered because they are
overbroad and unreasonable, and state that I decide so without prejudice to VAA returning in a
further examination with read-down and reformulated questions addressing the same issues.
However, in the context of this case and as the final steps for the preparation of the trial loom
ahead, I am of the view that this option would not be a practical, expeditious and fair way to deal
with the issues raised by VAA’s Refusals Motion. The questions as framed in VAA’s initial
Category A Requests may be too broad but the subject matters of the questions are relevant. It is
therefore much more preferable for me to deal with the “reformulated” Requests immediately,
and this is what I will proceed to do.

b. The issue of proportionality

[33] [ pause a moment to briefly address the subsidiary argument of the Commissioner based
on the principle of proportionality, as it essentially applies in relation to the Commissioner’s
concern about VAA’s request to “issue code” his productions and summaries. I know that, since
I have just concluded that VAA’s Category A Requests are overly broad and need not be
answered, it is not necessary to consider this issue of proportionality for the purpose of this
Order. However, in light of the representations made by counsel for the Commissioner at the
hearing, I make the following remarks.



[34] The Commissioner claims that, in any event, the Tribunal should not order him to answer
VAA’s Category A Requests because it would be unduly burdensome and onerous for the
Commissioner to issue code the Summaries and Documentary Productions to the level of
specificity sought by VAA. The Commissioner has not filed an affidavit to support his claim
regarding the disproportionate burden he would face to answer VAA’s requests, but counsel for
the Commissioner argues that, in this case, the Tribunal could determine this issue of
proportionality in the Commissioner’s favour despite the absence of affidavit evidence. I
disagree with the Commissioner’s position on this front.

[35] [Ido not dispute that the proportionality rule applies to Tribunal proceedings. More
specifically, on questions such as those raised in this Refusals Motion, the Tribunal must always
take into account issues of proportionality (7The Commissioner of Competition v Reliance
Comfort Limited Partnership, 2014 Comp Trib 9 (“Reliance”) at paras 25-27). However, the
case law is clear: claims invoking the principle of proportionality must be supported by evidence
(Wesley First Nation (Stoney Nakoda First Nation) v Alberta, 2013 ABQB 344 at paras 93-94;
Montana Band at para 33). It is not sufficient to merely raise the argument that it would be too
onerous to comply with a request to provide answers to questions on discovery. Some evidence
must be offered to support the claim and to establish how a request could be disproportionate to
its value.

[36] Indeed, in the Tribunal’s decision relied on by the Commissioner, Mr. Justice Rennie’s
finding that the request to compel answers would be too burdensome and disproportionate was
predicated upon actual evidence coming from two affidavits detailing the costs, human resources
and time needed to comply with the request made (Reliance at paras 32, 39 and 42). Similarly, in
The Commissioner of Competition v Air Canada, 2012 Comp Trib 20 (“Air Canada’), aftidavit
evidence was filed to demonstrate how the questions asked would impose a massive and
disproportionate burden (4ir Canada at para 24).

[37] In the current case, the Commissioner has offered no evidence to support his plea of
burdensomeness and disproportionality, and this alone would have been sufficient to reject his
claim in this respect. I am not excluding the possibility that, in some circumstances,
proportionality could dictate that disclosure requirements imposed on the Commissioner or a
private litigant in an examination for discovery be more limited. These questions are highly fact-
specific and will depend on the circumstances of each case. But, in each case, a claim of
disproportionate burden will always require clear and convincing evidence meeting the balance
of probability threshold (FH v McDougall, 2008 SCC 53 at para 46).

c. The “reformulated” questions asked by VAA

[38] Inow consider VAA’s “reformulated” Category A Requests, namely the questions asking
for “all the facts that the Commissioner knows” with respect to a particular issue or allegation
without necessarily referencing specific bullets in the Summaries or specific documents in the
Documentary Productions. Of course, I understand that, as restated, these Requests were not
actually put to Mr. Rushton during his examination for discovery and that neither Mr. Rushton
nor the Commissioner has yet had an opportunity to consider them and to respond to them. In
this regard, I accept that the responses already given by the Commissioner to VAA’s initial
Category A Requests, including his “stock answer”, cannot simply be assumed to reflect what
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Mr. Rushton and the Commissioner would effectively respond to the “reformulated” version of
these Requests. In fact, I do not exclude the possibility that the overly broad nature of the
Category A Requests formulated by VAA and of the “stock undertaking” used at Mr. Rushton’s
examination for discovery may have contributed to polarize the Commissioner’s responses and
to prompt him to reply with the “stock answer” he resorted to. In that context, Mr. Rushton and
the Commissioner certainly deserve to be afforded the opportunity to effectively respond to the
“reformulated” Category A Requests before the Tribunal can determine whether or not such
questions have been properly and sufficiently answered.

[39] However, I believe that, in the circumstances of this case, it is also useful and practical
for me to discuss what, in my view, would constitute a proper and sufficient answer by the
Commissioner to such “reformulated” Category A Requests from VAA. As stated above, [ am
ready to accept that VAA was entitled to ask the Commissioner for “all facts known” with
respect to a particular issue or allegation (Montana Band at para 27). What remains to be
determined are the parameters that can assist the parties in defining what would constitute an
acceptable answer by the Commissioner to questions seeking “all facts known” by him.

[40] In this regard, VAA’s Refusals Motion raises some fundamental questions on the extent
of the disclosure obligations of the Commissioner in the context of examinations for discovery,
and it is worth taking a moment to look at this issue from the more global perspective of oral
discovery in Tribunal proceedings.

i. Examinations for discovery

[41] It is well-accepted that the purpose of discovery, whether oral or by production of
documents, is to obtain admissions to facilitate proof of all the matters which are at issue
between the parties, and to allow the parties to inform themselves prior to trial of the nature of
the other party’s position, so as to define the issues in dispute (Canada v Lehigh Cement Limited,
2011 FCA 120 (“Lehigh”) at para 30; Southam at para 3). The overall objective of examinations
for discovery is to promote both fairness and the efficiency of the trial by allowing each party to
know the case against it (Bell Helicopter Textron Canada Limitée v Eurocopter, 2010 FCA 142
at para 14; Montana at para 5).

[42] It is also generally recognized that courts have taken a liberal approach to questions
seeking “all facts known” by a party and that, in examinations for discovery, the relevant facts
should be provided with sufficient particularity so that the information is not being buried in a
mass of documentation or information. A sufficient level of specificity contributes to render the
trial process fairer and more efficient. As such, a party will typically be entitled to know not only
which facts are referred to in the pleadings but also where such description of facts is to be found
(Dek-Block Ontario Ltd v Béton Bolduc (1982) Inc (1998), 81 CPR (3d) 232 (FCTD) at paras 26-
27). Providing adequate references to relevant facts and their description in the documentary
productions may require work, time and resources from the party on whom the burden falls but,
in large and complicated cases, the fact that “the marshalling of facts and documents may require
a great deal of work is something with which the parties simply have to live” (Montana Band at
para 33). It remains, however, that answers to questions on examination for discovery will
always depend on the facts of the case and involve a considerable exercise of discretion by the
judge.
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[43]  Other factors colour the examination for discovery process in Tribunal matters. First, the
Commissioner is a unique litigant in proceedings before the Tribunal. The Commissioner is a
non-market participant and his representatives have no independent knowledge of facts regarding
the market and behaviour at issue. Rather, all of the facts or information in the Commissioner’s
possession, power or control arise from what he has gathered from market participants in the
course of his investigation of the matter at stake. The Commissioner and his representatives do
not have the direct and primary knowledge of the facts supporting the Application. This means
that it may typically be more difficult and challenging for a representative of the Commissioner
to exhaustively describe “all facts known” to the Commissioner.

[44] Second, expeditiousness and considerations of fairness are two fundamental elements of
the Tribunal’s approach and proceedings. Subsection 9(2) of the Competition Tribunal Act, RSC
1985, ¢ 19 (2™ Supp) directs the Tribunal to conduct its proceedings “as informally and
expeditiously as the circumstances and considerations of fairness permit”. Ensuring both
expeditious litigation and adequate protection of procedural fairness is thus a statutory exigency
central to the Tribunal’s functions. The Tribunal endeavours to make its processes quick and
efficient and, at the same time, never takes lightly concerns raised with respect to the procedural
fairness of its proceedings. Furthermore, as I have indicated in the VAA Privilege Decision,
since proceedings before the Tribunal are highly “judicialized”, they attract a high level of
procedural fairness (VAA Privilege Decision at para 159). It is well-established that the nature
and extent of the duty of procedural fairness will vary with the specific context and the different
factual situations dealt with by the Tribunal, as well as the nature of the disputes it must resolve
(Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at paras 25-26;
VAA Privilege Decision at paras 165-170).

[45] Proceedings before the Tribunal move expeditiously and the Tribunal typically adopts
schedules which are much tighter than those prevailing in usual commercial litigation, both for
the discovery steps and the preparation of the hearing itself. These delays are generally measured
in a limited number of months. This is the case for this Application, as the scheduling order
provided for a timeframe of a few months to conduct documents and oral discovery. This entails
certain obligations for all parties involved, and for the Tribunal. In determining what is proper
and sufficient disclosure, concerns for expeditiousness always have to be balanced against
fairness and efficiency of trial.

[46] In sum, what both the parties and the Tribunal are trying to achieve with examinations for
discovery is a level of disclosure sufficient to allow each side to proceed fairly, efficiently,
effectively and expeditiously towards a hearing, with sufficient knowledge of the case it has to
meet. There is no magic formula applicable to all situations, and a case-by-case approach must
always prevail to determine the appropriate level of disclosure required in examinations for
discovery. The scope of permissible discovery will ultimately depend “upon the factual and
procedural context of the cases, informed by an appreciation of the applicable legal principles”
(Lehigh at para 24). In that context, determining whether a particular question is permissible on
an examination for discovery is a “fact based inquiry” (Lehigh at para 25).
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ii. The “stock answer” of the Commissioner

[47] In the case at hand, the first part of the Commissioner’s response to VAA'’s initial
Category A Requests summarily stated that he has produced to VAA all relevant, non-privileged
information in the Commissioner’s possession, power and control and has further produced to
VAA summaries of relevant third-party information learned by the Commissioner from third
parties in the course of the Competition Bureau’s review of this matter. While he referred to his
upcoming obligations under the Competition Tribunal Rules (SOR/2008-141) and in terms of
issuance of witness statements, the Commissioner essentially said in this “stock answer” that the
facts known to him in respect of the various questions raised by VAA could be found in the
Summaries and Documentary Productions, with no further detail or direction.

[48] In my view, simply relying on this type of generic statement would not amount to a
proper and sufficient answer by the Commissioner to the “reformulated” Category A Requests in
the context of VAA’s examination for discovery'. In the course of an examination for discovery
of his representative, the Commissioner cannot just retreat behind his Summaries and his
Documentary Productions and not take proper steps to provide more detailed answers and
direction in response to specific questions and undertakings, beyond a reference to the mere
existence of the materials he has produced. Stated differently, resorting to the “stock answer”
that the Commissioner has used in this case would not be enough to meet the requirements of
fairness, expeditiousness and efficiency of trial that should generally govern the examination for
discovery process in Tribunal proceedings.

[49] Oral discovery has to mean something, including when the Commissioner is involved
(Commissioner of Competition v United Grain Growers Limited, 2002 Comp Trib 35 (“UGG™)
at para 92). In my opinion, the Commissioner cannot cloak himself with the blanket of a generic
statement that all documents and summaries have been produced, that there is nothing else, and
that all relevant acts known to him are found somewhere in his documentary productions and
summaries of third-party information, without any more detail or direction, and claim that this is
sufficient to meet his disclosure obligations to relevant questions raised in an examination for
discovery. Being an atypical litigant does not imply that the Commissioner can be insulated from
the basic tenets of oral discovery or above the examination for discovery process (NutraSweet at
para 35). In my view, if the Tribunal were to accept a generic statement like the “stock answer”
used by the Commissioner in this case as constituting a proper and sufficient answer to VAA’s
Category A Requests, it could only serve to transform the oral discovery of the Commissioner’s
representative into a masquerade. It would reduce it to an empty, meaningless process. This is
not an acceptable avenue for the Tribunal to follow, and it is certainly not a fair, efficient or even
expeditious way to prepare for trial in this case.

[SO]  While I accept that requesting the Commissioner to “issue code” his documentary
productions and summaries of third-party information and to identify every relevant document or
piece of information in his materials is generally improper in the context of examinations for
discovery in Tribunal proceedings, I find that simply responding that all relevant facts are

! As explained in more detail below, some of VAA’s Category A Requests, even if “reformulated”, need not be
answered by the Commissioner for other reasons, and this discussion on the Commissioner’s generic answer
therefore does not apply to them.
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contained somewhere in his documentary productions and summaries, without detail or
direction, is equally an improper answer from the Commissioner. Neither of these two extremes
is an acceptable option (International Minerals at para 7). I use the term “generally” as [ am
mindful that the disclosure requirements in an examination for discovery will vary with the
circumstances of each case and that the decisions of the Tribunal on motions to compel answers
always involve an exercise of discretion by the presiding judicial member seized of the refusals.

[S1] I pause to make one observation regarding the examination for discovery of Mr. Rushton
in this case. In making the above comments on the Commissioner’s response to VAA'’s initial
Category A Requests, I am by no means suggesting that resorting to the “stock answer” was
reflective of the overall approach espoused by the Commissioner in the examination of Mr.
Rushton, or of the testimony given by Mr. Rushton. On the contrary, throughout the two-day
examination, most questions asked to Mr. Rushton did not lead to requests for undertakings by
VAA as Mr. Rushton appears to have responded satisfactorily to the vast majority of them,
notably by providing information, examples and sufficiently specific references to portions of the
Summaries or of the Documentary Productions, and by referring to many facts that came to his
mind. In fact, my reading of the examination tells me that Mr. Rushton was a cooperative and
forthcoming witness over the two days of his examination. Unanswered questions were the
exception rather than the rule and, at the end of two full days of examination, a total of only 39
Category A Requests emerged. For most questions raised during his examination, Mr. Rushton
was far from simply retreating behind the Commissioner’s Summaries and Documentary
Productions and instead provided sufficient answers and direction in response to the questions
asked by VAA.

[S2] I observe that about three-quarters of the unanswered Category A Requests arose on the
second day of Mr. Rushton’s examination. A review of the transcripts leaves me with the
impression that, as the examination progressed, counsel for both VAA and the Commissioner
jumped somewhat hurriedly to simply flagging the “stock undertaking” and providing the “stock
undertaking under advisement”, without always giving an opportunity to Mr. Rushton to attempt
to respond to some of the questions. This was followed by the “stock answer” eventually given
by the Commissioner in response to the Category A Requests.

iili. Proper and sufficient answer to the “reformulated” questions

[S3] Now, having said that about the “stock answer”, how could the Commissioner properly
and sufficiently respond to the “reformulated” Category A Requests in this case? Of course, I
understand that determining whether a particular question is properly answered is a fact-based
inquiry and will ultimately depend on the context of each question. Also, the Tribunal always
retains the discretion to determine what amounts to a satisfactory and sufficient answer in each
case. But, in light of the above discussion, I believe that some general parameters can be
established to guide the Tribunal and the parties in making that determination.

[S4] First, [ accept that, like any other litigant, VAA has the responsibility to build and prepare
its own case. It is not for the Commissioner to do the work for VAA. It is VAA’s task to review
and organize the materials produced by the other side, and the Commissioner does not have to
give VAA a precise roadmap to find documents in the AODs or relevant extracts in the
Summaries. To a certain extent, it is incumbent upon the recipient of a documentary disclosure to
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comb through it and sort it out. The Commissioner has acknowledged that it has already
produced all documents in its power, possession or control that could answer VAA’s Requests,
and both VAA and the Commissioner are in a position to perform the work of identifying the
facts and sources underlying the various allegations made by the Commissioner. To some extent,
the Commissioner is in no better position than VAA to do the work.

[S5] At the same time, on discovery, VAA has the right to be provided with the relevant
factual information underlying the Commissioner’s Application and allegations therein
(NutraSweet at paras 9, 35). It is entitled to know the case against it and to obtain sufficient
information respecting the specific relevant facts (The Commissioner of Competition v Direct
Energy Marketing Limited, 2014 Comp Trib 17 (“Direct Energy”) at para 16; NutraSweet at
paras 30, 42). Broadly speaking, the usual rules of discovery in civil proceedings apply.

[S6] Another tempering element in this case, as is usually the situation for most respondents in
proceedings initiated by the Commissioner before the Tribunal, is the fact that VAA is a market
participant. VAA has considerable knowledge about the industry, its operations and the players
and potential players. VAA already has a good sense of the information in the Commissioner’s
possession about the market in which it is alleged to have engaged into an abuse of dominant
position. As observed earlier, 1,619 records produced by the Commissioner originate from VAA
itself. Practicality dictates that I thus need to be mindful of VAA’s own capability and
knowledge.

[S7] Indeed, I note that the number of documents other than VAA’s records and in-flight
catering pricing data records total less than 1,200 records and cannot be said to be voluminous,
that the Summaries amount to just over 200 pages, and that these materials are fully searchable
by both VAA and the Commissioner.

[S8] I further observe that the Tribunal has previously recognized that it is “sufficient if a
party on discovery indicates the significant sources on which it relies for its allegation” (Southam
at para 18). Providing the main facts, significant sources, or categories of documents described in
sufficient detail to enable to locate the facts has been found by the case law to be a proper and
sufficient answer to questions raised in examinations for discovery (Southam at paras 18-19;
NutraSweet at paras 30-35; International Minerals at paras 8-10). The degree of particularity
needed will vary with the circumstances and complexity of the case, the volume of documents
involved, and the familiarity of the parties with the documents (Rule-Bilt at para 25). While some
of these precedents appear to have dealt with situations where the questions asked related to facts
relied on, I am satisfied that these observations on the sufficiency of “significant sources” remain
applicable to a certain extent for questions asking for relevant facts known fo the Commissioner.

[S9] Finally, and it is important to emphasize this, the Commissioner has clearly stated, and
reiterated, that he has produced to VAA all relevant, non-privileged information in the
Commissioner’s possession, power and control, and that all relevant information learned by the
Commissioner from third parties in the course of his investigation and subject to public interest
privilege has been produced through the Summaries. Accordingly, it is not disputed that all
relevant facts known to the Commissioner are already in the materials produced to VAA.
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[60] In light of the foregoing, I consider that, for an answer to VAA’s “reformulated”
Category A Requests asking for “all facts known” to the Commissioner on a particular topic to
be proper, it would be sufficient for the Commissioner to provide a description of the significant
relevant facts known to him, with direction as to those sections, parts or range of pages of the
Summaries and of the Documentary Productions where the significant sources of relevant facts
are located. In other words, the Commissioner does not have to offer a complete roadmap to
VAA, but he must at least provide signposts indicating what the significant facts known to the
Commissioner are and offering direction as to where the information is located in the
Commissioner’s materials. In my view, answering the “reformulated” Category A Requests
along these lines will result in a level of disclosure sufficient to allow both parties to proceed
fairly, efficiently, effectively and expeditiously towards a hearing in this case.

[61] No magic formula exists to determine the precise level of description and direction
needed, as it will evidently vary with the facts surrounding each particular case and question. If
no agreement can be reached by the parties on a given question despite the above guidance, it
will have to be assessed and determined by a presiding judicial member in the exercise of his or
her discretion. However, I believe that the parties should generally be able to sort it out without
the Tribunal’s intervention if VAA and the Commissioner make good faith efforts to ask proper
questions and provide proper answers.

[62] This means that the Commissioner will not have to go to the extreme advocated by VAA
in this case, and precisely identify every single fact and document known by the Commissioner
for each specific question asked by VAA in the “reformulated” Category A Requests. This, in
my view, would be an unreasonable requirement in the context of an examination for discovery
in this case. For greater clarity, describing the significant relevant facts, and providing direction
to the significant sources containing the relevant facts will therefore not necessarily mean that
these facts or sources identified by the Commissioner’s representative constitute an exhaustive
recount of “all” the facts known to the Commissioner. Again, requiring such an absolute level of
disclosure would likewise not be fair or practical, nor would it promote expeditiousness and
efficiency at trial.

[63] I should add that requiring the Commissioner to provide an indication of the significant
relevant facts or sources known to him should not be interpreted or construed as being a
disguised way of requiring the Commissioner to identify the facts “relied upon” for his
allegations at this stage of the proceedings. As indicated above, it is trite law that this is not
something that can be requested in examinations for discovery.

iv. Specific assessment of the “reformulated” questions

[64] Having examined and considered VAA’s 39 “reformulated” Category A Requests under
that lens, I conclude that 24 of these Requests will need to be answered by Mr. Rushton and the
Commissioner, using the approach developed in these Reasons as guidance. The remaining 15
“reformulated” Category A Requests will not need to be answered because of other compelling
reasons discussed below.

[65] I observe that this subset of 24 Requests embodies different situations in terms of the
answers already provided by Mr. Rushton and the Commissioner. Indeed, VAA had referred to
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two different categories of Category A Requests in its Memorandum of Fact and Law: one where
no specific answer was given and another where some partial information was provided. Among
these 24 Category A Requests, there are instances where the response already provided by Mr.
Rushton contained no reference whatsoever to any particular facts, and no direction as to where
the relevant information was located in the Summaries or the Documentary Productions, and
where he only mentioned that “nothing immediately comes to mind”. There are others where Mr.
Rushton provided references to “some information”, “some communications” or “some
examples” in the Summaries or Documentary Productions, where he mentioned facts but did not
recall where the information was, where he was uncertain as to whether other responsive facts
existed, or where he indicated that there could be some facts or references but needed to verify
where such information was. In the latter group of answers, there was therefore an onset of
response provided by Mr. Rushton. However, for none of these 24 Category A Requests did Mr.
Rushton refer to “significant” facts or direct VAA to “significant” sources.

[66] In light of the foregoing, the following 24 “reformulated” Category A Requests will need
to be answered by the Commissioner along the lines developed in these Reasons (i.e., through a
description of the significant relevant facts known to the Commissioner, with direction as to
those sections, parts or range of pages of the Summaries and of the Documentary Productions
where the significant sources of relevant facts are located):

Request 24 (recent in-flight catering business changes)?;

Request 30 (West-Jet’s switching to in-flight catering);

Request 47 (double-catering);

Request 49 (factors considered by airlines when deciding whether to operate at an
airport);

Request 50 (VAA’s ability to dictate terms upon which it supplies access to the airside);

Request 57 (whether VAA participates in the market for galley handling other than
sharing in revenue);

Request 58 (VAA’s competitive interest in the market for galley handling);

Request 61 (exchange between a supplier and VAA about the supplier’s renting
requirements);

Request 62 (VAA having a competitive interest in the market for supply of galley
handling);

% The actual description of the various VAA Requests has been slightly modified in this decision to remove any
confidential information and specific references to confidential material.
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[67]

Request 64 (whether in-flight caterers and galley handling firms operate on- or oft-
airport in North America);

Request 67 (innovation, quality, service levels and more efficient business models new
entrants would have brought);

Request 74 (VAA’s purposely excluding new entrants);

Request 77 (intended negative exclusionary effect of VAA’s practice);
Request 78 (leasing land or having a kitchen located on the airport);
Request 82 (actual events of exclusion/refusal to new entrants);
Request 83 (reasons for not granting a particular licence);

Request 84 (whether reasons expressed in a particular letter for the denial of a licence
by VAA were the actual ones);

Request 86 (airports in Canada and beyond Canada that limit the number of galley
handlers and number of galley handlers in Canadian airports);

Request 89 (food as being of particular importance to Asian airlines);
Request 91 (importance of food to business/first class passengers);

Request 93 (flight delays’ effect on an airline’s willingness to launch or offer routes to
that airport);

Request 96 (access issues raised by VAA);
Request 102 (ability of existing galley handlers at VIA to service demand); and

Request 103 (why a particular supplier left in 2003).

I mention that, further to my review of the transcripts of Mr. Rushton’s examination, I

find that the Commissioner’s responses to the two following requests offer examples of instances
where Mr. Rushton provided answers echoing, at least in part, the guidance developed in these
Reasons. Request 47 on double-catering has been answered through several references made by
Mr. Rushton to important relevant information and direction to a range of pages and even
specific bullets in the Summaries. Similarly, Request 64 on whether in-flight caterers and galley
handling firms operate on- or off-airport in North America contained references by Mr. Rushton
to facts and to information being generally contained at certain pages and sections in the
Summaries. These responses to Requests 47 and 64 are examples of minimal benchmarks that
the Commissioner should use for constructing proper and sufficient answers.
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[68] Conversely, for the remaining 15 “reformulated” Category A Requests, I find that, even if
the requirement for specific references to the Summaries and Documentary Productions were
severed from the requests, and despite the limited, insufficient response offered so far through
the “stock answer” given by the Commissioner, they still do not need to be answered by the
Commissioner for other various compelling reasons.

[69] First, I agree with the Commissioner that several of these requests from VAA remain
improper in any event, as they invite economic analysis, opinion or conclusions from the
Commissioner on certain issues, or require comparative analyses between different price and
non-price factors, as opposed to the facts themselves (NutraSweet at paras 23, 38; Southam at
paras 12-13). Such requests essentially seek to reveal how the Commissioner assessed and
interpreted facts, and therefore need not be answered. These are:

Request 21 (market definition that does not include catering);

Request 25 (geographic market definition being characterized solely as VIA);

Request 48 (whether VIA competes with other airports);

Request 53 (land rents charged to in-flight catering firms by VAA compared to other
North American airports);

Request 56 (VAA’s latitude in determining prices and non-price dimensions for the
supply of galley handling at VIA);

Request 66 (whether concession fees charged by VAA are constrained by competition
with other airports);

Request 71 (whether the business of certain catering suppliers at VIA are profitable);

Request 81 (market power of VAA in relation to galley handling affected by tying of
airside access to leasing land at airport);

Request 100 (impact at VIA of reduction from two caterers to one);

Request 104 (scale and scope economies in catering and galley handling and how they
would cross over from catering to galley handling);

Request 105 (competition between certain suppliers for galley handling and catering at
VIA); and

Request 106 (how prices for catering/galley handling at VIA compare to prices at
airports where new entry is not limited).
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[70] Second, as counsel for VAA conceded at the hearing, Request 60 on pricing data has
already been answered through the more than 11,000 in-flight caterer pricing data records
provided by the Commissioner.

[71]  Third, Requests 72 and 73 on certain meetings involving VAA need not be answered as
VAA confirmed in its Memorandum of Fact and Law that it already has the facts. In addition,
these requests are not asking for facts but, rather, for an interpretation or characterization of
those facts by the Commissioner. Questions of this nature are improper and need not be
answered.

B. Category B Requests

[72] VAA’s 11 Category B Requests relate to questions that Mr. Rushton declined to answer
on the basis of the Commissioner’s public interest privilege. VAA claims that, to the extent the
Commissioner asserts public interest privilege over information sought on oral discovery, he
must establish that the information is in fact privileged and falls within that class of privilege.
VAA contends that, in the challenged questions, the Commissioner simply made a bald assertion
of public interest privilege, and that he has not addressed the scope of the public interest
privilege or how such information falls within that scope.

[73] [Idisagree.

[74]  As it was recently confirmed by the Tribunal in the VAA Privilege Decision, the
Commissioner’s public interest privilege has been approved as a class-based privilege. This
privilege recognizes the existence of a class of documents and communications, created or
obtained by the Commissioner during the course of a Competition Bureau investigation, as being
protected, such that they need not be disclosed during the discovery phase of proceedings before
the Tribunal. It guarantees to those persons having provided information to the Commissioner
that their information will be kept in confidence and that their identities will not be exposed
unless specifically waived by the Commissioner at some point in the proceedings.

[75] The assertion of the public interest privilege therefore allows, in the discovery process,
the Commissioner to refuse to disclose facts that would reveal the source of the information
protected by the privilege (UGG at para 93). I underline that this public interest privilege is
limited, and extends only insofar as is necessary to avoid revealing the identity of the person or
the source of the information gathered by the Commissioner. Needless to say, the privilege
cannot be used by the Commissioner to avoid his normal disclosure obligations.

[76] In this case, the Commissioner (and also through Mr. Rushton in his examination for
discovery) has refused to answer VAA’s 11 Category B Requests in order to precisely avoid
having to reveal the source of the information sought. In his sworn testimony, Mr. Rushton has
indicated that answering those VAA questions would risk uncovering the identity of third-party
sources. Accordingly, these questions are objectionable, as they encroach on the Commissioner’s
public interest privilege.

[77] VAA claims that, in the event the Commissioner asserts public interest privilege as the
basis for refusing to respond to a question or undertaking, he is required to provide evidence as
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to how responding to the question would reveal or risk revealing the source. I do not share that
view. | am instead of the view that the burden lies on the party seeking disclosure to demonstrate
why a communication or document subject to a class-based privilege should be disclosed. This is
true for the public interest privilege of the Commissioner as it is for other class privileges such as
the solicitor-client privilege. Once it is established that the relationship is one protected by the
privilege, the information is prima facie privileged, and it is up to the opposing party to prove
that the privilege does not apply. For instance, it belongs to the party seeking disclosure of a
solicitor-client communication to demonstrate that the privileged communication should be
disclosed, by proving, for example, that the privilege has been waived.

[78] In other words, it is incumbent upon VAA to demonstrate why the public interest
privilege should be lifted in the case at hand. The burden does not suddenly shift back to the
Commissioner to re-assert the class-based public interest privilege because VAA challenges it.
The presumption of privilege is to be rebutted by the party challenging the privilege. VAA’s
proposed approach would in fact turn the class-based public interest privilege of the
Commissioner into a case-by-case privilege. Privileges established on a case-by-case basis refer
to documents and communications for which there is a prima facie presumption that they are not
privileged and are instead admissible, but can be excluded in a particular case if they meet
certain requirements. In those situations, there is no presumption of privilege, and it is then up to
the party claiming a case-by-case privilege to demonstrate that the documents and
communications at stake bear the necessary attributes to be protected from disclosure. The
analysis to be conducted to establish a case-by-case privilege requires that the reasons for
excluding otherwise relevant evidence be weighed in each particular case. This does not apply to
class-based privileges.

[79] Furthermore, in the VAA Privilege Decision, I discussed the “unique way” in which the
Commissioner’s public interest privilege has developed, and I referred to two elements in that
regard: “the safeguard mechanisms put in place by the Tribunal to temper the adverse impact of
the limited disclosure and the high threshold (e.g., compelling circumstances or compelling
competing interest) required to authorize lifting the privilege” (VAA Privilege Decision at para
81).

[80] The safeguard mechanisms have been mentioned by VAA in this Refusals Motion. They
include: (1) the Commissioner’s obligation to provide, prior to the examinations for discovery,
detailed summaries of all information being withheld on the basis of public interest privilege,
containing both favourable and unfavourable facts to the Commissioner’s Application; (2) the
option for the respondent to have a judicial member of the Tribunal, who would not be
adjudicating the matter on the merits, to review the documents underlying the summaries to
ensure they have been adequately summarized and are accurate; and (3) the fact that the
Commissioner will have to waive privilege on relevant documents and communications and
provide will-say statements ahead of the hearing, if he wants to rely upon information from
certain witnesses in proceedings before the Tribunal (VA4 Privilege Decision at paras 61, 82-
87). I pause to note that, in the current case, the first two safeguard mechanisms have already
been used, and the third one will likely kick in when the Commissioner files his witness
statements.
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[81] The second element I evoked in the VAA Privilege Decision was another mechanism
available to VAA to challenge the public interest privilege of the Commissioner, namely by
demonstrating the presence of “compelling” circumstances allowing one to circumscribe the
reach of the Commissioner’s public interest privilege (VA4 Privilege Decision at paras 88-91).
The public interest privilege of the Commissioner is not absolute and can be overridden by
“compelling circumstances” or by a “compelling competing interest”. But this requires clear and
convincing evidence proving the existence of circumstances where the Commissioner’s public
interest privilege could be pierced, and it is a high threshold. As I had mentioned in the VAA
Privilege Decision, Madam Justice Dawson notably expressed the test as follows: “public
interest privilege will prevail unless over-ridden by a more compelling competing interest, and
fairly compelling circumstances are required to outweigh the public interest element”
(Commissioner of Competition v Sears Canada Inc, 2003 Comp Trib 19 at para 40).

[82] VAA had the option of bringing a motion to override the public interest privilege and to
challenge the documents and information over which the Commissioner asserted a claim of
public interest privilege, by demonstrating the presence of such compelling circumstances or
compelling competing interests. It has not done so with respect to any of its 11 Category B
Requests. Similarly, in the context of this Refusals Motion, VAA has offered no evidence
sufficient for the Tribunal to even consider the potential exercise of its discretion to set aside the
public interest privilege asserted by the Commissioner using that “compelling circumstances”
mechanism. As admitted by counsel for VAA at the hearing, no evidence of compelling
circumstances or compelling competing interests has been adduced or provided by VAA at this
point, with respect to any of the Category B Requests. In the circumstances, I find that there are
no grounds to compel the answers sought by VAA in its Category B Requests.

[83] Imake one last comment on the issue of public interest privilege. I do not agree with the
suggestion that, in the VAA Summaries Decision, Mr. Justice Phelan recognized or implied that
questions requiring a circumvention of the public interest privilege would be automatically
proper at the time of oral discovery of the Commissioner’s representative. Mr. Justice Phelan
instead stated that the identity of the sources “may be disclosed before trial if the Commissioner
relies on the source for evidence”, in fact alluding to the third safeguard mechanism referred
above, namely the stage at which the Commissioner files his witness statements (V44
Summaries Decision at para 23). Contrary to VAA’s position, I do not read Mr. Justice Phelan’s
comments as signalling that the public interest in not identifying third-party sources of
information or not giving information from which sources may be identified could be quietly
lifted at the oral discovery stage, without having to go through the demonstration of “compelling
circumstances” or “compelling competing interests”.

[84] For those reasons, VAA’s Category B Requests 32, 39,43, 117, 121, 122, 123, 124, 125,
127 and 128 need not be answered.

[85] I would further note that I agree with the Commissioner that Requests 39 and 43 need not
be answered for an additional reason, as they relate to the conduct of the Commissioner’s
investigation and are thus not relevant to the Application (Southam at para 11).

[86] Asto Request 117, I also find that it needs not be answered by the Commissioner for
another reason: it is premature at this stage of the proceedings. The Commissioner does not have

21



to identify his witnesses prior to serving his documents relied upon and his witness statements
(Southam at para 13). When the Commissioner does so on November 15, 2017 (as mandated by
the scheduling order issued by the Tribunal), the third safeguard mechanism will require the
Commissioner to waive his public interest privilege on relevant documents and communications
from witnesses providing will-say statements, if he wants to rely on that information. The
Commissioner does not have to identify his witnesses prior to that time and, if VAA believes that
the Commissioner does not comply with his obligations when he serves his materials on
November 15, 2017, it will be able to raise the issue with the Tribunal at that time.

[87] That being said, by finding that VAA’s Request 117 is premature, I should not be taken
to have determined that, in order to comply with his obligations at the witness statements stage,
the Commissioner could simply waive his privilege claims over those documents and
communications he will actually rely on in his materials, as opposed to all documents and
communications related to the witness(es) for whom the privilege is waived. This is a fact based
matter that the Tribunal will address as needed. I would however mention that, depending on the
circumstances, considerations of fairness could well require that the privilege be waived on all
relevant information provided by a witness appearing on behalf of the Commissioner, both
helpful and unhelpful to the Commissioner, even if some of the information has not been relied
on by the Commissioner (Direct Energy at para 16). As long as, of course, disclosing the
information not specifically relied on by the Commissioner does not risk revealing the identity of
other protected sources and imperil the public interest privilege claimed by the Commissioner
over sources other than that particular witness.

C. Category C Requests

[88] I finally turn to VAA’s Category C Requests, where Request 110 is the only item
remaining. Request 110 asks the Commissioner to “[p]rovide a list of the customary
requirements in each category — health, safety, security, and performance — that the
Commissioner is asking the Tribunal to impose as part of its order”. This Request need not be
answered. I agree with the Commissioner that what makes any of these requirements
“customary” will be determined through witnesses at the hearing of the Application on the
merits, and that this is not a proper question to be asked from Mr. Rushton at this time.

IV.  CONCLUSION

[89] For the reasons detailed above, VAA’s Refusals Motion will be granted in part, but only
with respect to the “reformulated” version of some Requests. I am not persuaded that there are
grounds to compel the Commissioner to provide answers to the specific Category B and C
Requests listed by VAA, as well as to the Category A Requests as these were initially formulated
by VAA at the examination for discovery of Mr. Rushton. However, I am of the view that, when
considered in their “reformulated” version, 24 of VAA’s 39 Category A Requests will need to be
answered by the Commissioner’s representative along the lines developed in the Reasons for this
Order. The remaining 15 “reformulated” Category A Requests will not have to be answered in
any event, based on the additional reasons set out in this decision.
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FOR THE ABOVE REASONS, THE TRIBUNAL ORDERS THAT:
[90] The motion is granted in part.

[91] VAA’s Category B and C Requests as well as VAA’s Category A Requests as these were
formulated at the examination for discovery of Mr. Rushton need not be answered.

[92] The “reformulated” Category A Requests 24, 30, 47, 49, 50, 57, 58, 61, 62, 64, 67, 74,
77,78, 82, 83, 84, 86, 89, 91, 93, 96, 102 and 103 need to be answered along the lines developed
in the Reasons for this Order, by November 3, 2017.

[93] The “reformulated” Category A Requests 21, 25, 48, 53, 56, 60, 66, 71, 72, 73, 81, 100,
104, 105 and 106 need not be answered.

[94] As success on this motion has in fact been divided, costs shall be in the cause.

DATED at Ottawa, this 26" day of October 2017.

SIGNED on behalf of the Tribunal by the Chairperson.

(s) Denis Gascon
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APPEAL by Commissioner of Competition from judgment reported at(2000), 7 C.P.R. (4th) 385, 2000 Comp. Trib. 15, 2000
CarswellNat 3449 (Competition Trib.) dismissing application by Commissioner for order dissolving merger of two corporations
engaged in selling and distributing propane.

Evans J.A.:
A. INTRODUCTION

1 This is an appeal from a decision of the Competition Tribunal ("the Tribunal"), dated August 30, 2000, dismissing an
application by the Commissioner of Competition ("the Commissioner") for an order to dissolve the merger of the respondents,
Superior Propane Inc. and ICG Propane Inc., or otherwise to remedy the lessening of competition likely to occur in the propane
delivery market in Canada as a result of the merger.
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(1]

2 The appeal raises a question of fundamental importance to the administration of the Competition Act that has been the
subject of vigorous debate among economists and lawyers in Canada and elsewhere. Indeed, the issue is one on which the
Commissioner, and his predecessor, the Director of Investigation and Research, Bureau of Competition Policy, have at different
times propounded more than one view. However, the volume of the literature to which it has given rise far exceeds that of the
jurisprudence and, prior to the decision under appeal, the question had been the subject of judicial comment in only one case.

3 The question concerns the scope of the so-called "efficiency defence". Under this statutory defence, a merger must be
permitted, even though it is likely to prevent or substantially lessen competition in a particular market, if the efficiency gains
flowing from the merger are greater than, and offset, the effects of the lessening of competition.

4 The precise issue raised by this appeal is whether, for the purpose of the efficiency defence, the "effects" of an anti-
competitive merger are limited as a matter of law to the loss of resources to the economy as a whole (the deadweight loss), or
whether they include a wider range of the effects of a substantial lessening of competition. The latter would include the wealth
transfer from consumers to producers that occurs when the merged entity exercises its market power to increase prices above
competitive levels, the elimination of smaller competitors from the market, and the creation of a monopoly.

5  The Tribunal held that the merger would substantially lessen or prevent competition in nearly all local propane markets in
Canada, as well as in the market for national account coordination services associated with the delivery of propane. The total
divestiture by Superior of all of ICG's shares and assets was found to be the only appropriate remedy to prevent this. However,
by a majority the Tribunal also concluded that, since the merger was likely to result in efficiency gains of $29.2 million, and
would result in only $3.0 million of quantitative deadweight loss and $3.0 million of qualitative deadweight loss, the merger
was saved by the efficiency defence contained in the Competition Act.

6  Using the "total surplus standard", the Tribunal concluded that the deadweight loss was the sole "effect" of the lessening of
competition that must be balanced against the efficiency gains. Accordingly, the Tribunal treated as irrelevant all other effects,
including the size of the wealth transfer from consumers to Superior as a result of the higher than competitive market prices
that Superior was likely to charge for propane as a result of the merger.

B. LEGISLATIVE FRAMEWORK
7  The statutory provisions relevant to this appeal are as follows:

Competition Act, R.S.C. 1985, c¢. C-34

1.1 The purpose of this Act is to maintain and encourage
competition in Canada in order to promote the efficiency and
adaptability of the Canadian economy, in order to expand
opportunities for Canadian participation in world markets while
at the same time recognizing the role of foreign competition

in Canada, in —order to ensure that small and medium-sized
enterprises have an equitable opportunity to participate in the
Canadian economy and in order to provide consumers with
competitive prices and product choices.

92. (1) Where, on application by the Commissioner, the
Tribunal finds that a merger or proposed merger prevents

1.1 La présente loi a pour objet de préserver
et de favoriser la concurrence au Canada
dans le but de stimuler l'adaptabilité et
I'efficience de I'économie canadienne,
d'améliorer les chances de participation
canadienne aux marchés mondiaux tout en
tenant simultanément compte du réle de la—
concurrence étrangere au Canada, d'assurer
a la petite et a la moyenne entreprise une
chance honnéte de participer a 1'économie
canadienne, de méme que dans le but
d'assurer aux consommateurs des prix
compétitifs et un choix dans les produits.

92. (1) Dans les cas ou, a la suite d'une
demande du commissaire, le Tribunal
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or lessens, or is likely to prevent or lessen, competition
substantially (a) in a trade, industry or profession,—(b)
among the sources from which a trade, industry or profession
obtains a product,—(c) among the outlets through which

a trade, industry or profession disposes of a product, or—
(d) otherwise than as described in paragraphs (a) to (¢),—
the Tribunal may, subject to sections 94 to 96,—(e) in the
case of a completed merger, order any party to the merger or
any other person—(i) to dissolve the merger in such manner
as the Tribunal directs,—(ii) to dispose of assets or shares
designated by the Tribunal in such manner as the Tribunal
directs, or—... (2) For the purpose of this
section, the Tribunal shall not find that a merger or proposed
merger prevents or lessens, or is likely to prevent or lessen,
competition substantially solely on the basis of evidence of
concentration or market share.

96. (1) The Tribunal shall not make an order under section

92 if it finds that the merger or proposed merger in respect of
which the application is made has brought about or is likely

to bring about gains in efficiency that will be greater than,

and will offset, the effects of any prevention or lessening of
competition that will result or is likely to result from the merger
or proposed merger and that the gains in efficiency would

not likely be attained if the order were made.———(2) In
considering whether a merger or proposed merger is likely to
bring about gains in efficiency described in subsection (1),

the Tribunal shall consider whether such gains will result in

(a) a significant increase in the real value of exports;
or—(b) a significant substitution of domestic products for
imported products. (3) For the purposes of this section,
the Tribunal shall not find that a merger or proposed merger has
brought about or is likely to bring about gains in efficiency by
reason only of a redistribution of income between two or more
persons.—

conclut qu'un fusionnement réalisé ou
proposé empéche ou diminue sensiblement la
concurrence, ou aura vraisemblablement cet
effet :—a) dans un commerce, une industrie
ou une profession;—b) entre les sources
d'approvisionnement aupres desquelles un
commerce, une industrie ou une profession se
procure un produit;—c) entre les débouchés
par l'intermédiaire desquels un commerce,
une industrie ou une profession écoule un
produit;—d) autrement que selon ce qui est
prévu aux alinéas a) a ¢),—le Tribunal peut,
sous réserve des articles 94 a4 96_:—e¢) dans
le cas d'un fusionnement réalisé, rendre une
ordonnance enjoignant a toute personne,

que celle-ci soit partie au fusionnement ou
non_:—(i) de le dissoudre, conformément

a ses directives,—(ii) de se départir, selon

les modalités qu'il indique, des éléments
d'actif et des actions qu'il indique,—...——
(2) Pour l'application du présent article, le
Tribunal ne conclut pas qu'un fusionnement,
réalisé ou proposé, empéche ou diminue
sensiblement la concurrence, ou qu'il aura
vraisemblablement cet effet, en raison
seulement de la concentration ou de la part du
marché.

96. (1) Le Tribunal ne rend pas l'ordonnance
prévue a l'article 92 dans les cas ou il conclut
que le fusionnement, réalisé ou proposé,

qui fait I'objet de la demande a eu pour

effet ou aura vraisemblablement pour effet
d'entrainer des gains en efficience, que

ces gains surpasseront et neutraliseront

les effets de I'empéchement ou de la
diminution de la concurrence qui résulteront
ou résulteront vraisemblablement du
fusionnement réalisé ou proposé et que ces
gains ne seraient vraisemblablement pas
réalisés si I'ordonnance était rendue. 2)
Dans 1'é¢tude de la question de savoir si un
fusionnement, réalisé ou propos€, entrainera
vraisemblablement les gains en efficience
visés au paragraphe (1), le Tribunal évalue
si ces gains se traduiront_:—a) soit en une
augmentation relativement importante de la
valeur réelle des exportations;—>) soit en
une substitution relativement importante de
produits nationaux a des produits étrangers.
——(3) Pour l'application du présent
article, le Tribunal ne conclut pas, en raison
seulement d'une redistribution de revenu entre
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Competition Tribunal Act, R.S.C. 1985, c. 19 (2nd Supp.)

2. "judicial member" means a member of the Tribunal
appointed under paragraph 3(2)(a).

3. (1) There is hereby established a tribunal to be known as

the Competition Tribunal. (2) The Tribunal shall consist
of—(a) not more than four members to be appointed from
among the judges of the Federal CourtCTrial Division by the
Governor in Council on the recommendation of the Minister
of Justice; and(b) not more than eight other members to be
appointed by the Governor in Council on the recommendation
of the Minister. (3) The Governor in Council may establish
an advisory council to advise the Minister with respect to
appointments of lay members, which council is to be composed
of not more than ten members who are knowledgeable in
economics, industry, commerce or public affairs and may
include, without restricting the generality of the foregoing,
individuals chosen from business communities, the legal
community, consumer groups and labour.———(4) The
Minister shall consult with any advisory council established
under subsection (3) before making a recommendation with
respect to the appointment of a lay member.

10. (1) Subject to section 11, every application to the Tribunal
shall be heard before not less than three or more than five
members sitting together, at least one of whom is a judicial
member and at least one of whom is a lay member.

12. (1) In any proceedings before the Tribunal,—(a) questions
of law shall be determined only by the judicial members sitting
in those proceedings; and—(b) questions of fact or mixed law

plusieurs personnes, qu'un fusionnement
réalisé ou proposé a entrainé ou entrainera
vraisemblablement des gains en efficience.

2. *juge+ Membre du Tribunal nommé en
application de 'alinéa 3(2)a).

3. (1) Est constitué le Tribunal de la
concurrence. (2) Le Tribunal se
compose_:—a) d'au plus quatre membres
nommes par le gouverneur en conseil sur
recommandation du ministre de la Justice

et choisis parmi les juges de la Section de
premiére instance de la Cour fédérale;—b)
d'au plus huit autres membres nommés par le
gouverneur en conseil sur recommandation
du ministre. (3) Le gouverneur en
conseil peut constituer un conseil consultatif
chargé de conseiller le ministre en ce qui
concerne la nomination des autres membres
et composé d'au plus dix personnes versées
dans les affaires publiques, économiques,
commerciales ou industrielles. Sans que soit
limitée la portée générale de ce qui précede,
ces personnes peuvent étre des individus
appartenant a la collectivité juridique, a

des groupes de consommateurs, au monde
des affaires et au monde du travail. (4)
Avant de recommander la nomination d'un
autre membre, le ministre demande 1'avis du
conseil consultatif constitué en application du
paragraphe (3).

10. (1) Sous réserve de l'article 11, toute
demande présentée au Tribunal est entendue
par au moins trois mais au plus cinq membres
siégeant ensemble et, parmi lesquels il doit y
avoir au moins un juge et un autre membre.

12. (1) Dans toute procédure devant le
Tribunal :—a) seuls les juges qui si¢gent ont
compétence pour trancher les questions de

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Canada (Commissioner of Competition) v. Superior Propane Inc., 2001 FCA 104, 2001...
2001 FCA 104, 2001 CarswellNat 702, 2001 CarswellNat 2092, [2001] 3 F.C. 185...

and fact shall be determined by all the members sitting in those droit;—b) tous les membres qui siégent ont
proceedings. 13. (1) Subject to subsection (2), an appeal compétence pour trancher les questions de
lies to the Federal Court of Appeal from any decision or order, fait ou de droit et de fait. 13. (1) Sous
whether final, interlocutory or interim, of the Tribunal as if it réserve du paragraphe (2), les décisions ou
were a judgment of the Federal CourtCTrial Division. (2) ordonnances du Tribunal, que celles-ci soient
An appeal on a question of fact lies under subsection (1) only définitives, interlocutoires ou provisoires,
with the leave of the Federal Court of Appeal. sont susceptibles d'appel devant la Cour

d'appel fédérale tout comme s'il s'agissait de
jugements de la Section de premiére instance
de cette Cour.—(2) Un appel sur une question
de fait n'a lieu qu'avec l'autorisation de la
Cour d'appel fédérale.

C. THE TRIBUNAL'S DECISION

8  The Tribunal heard this matter over 48 days; 39 days were devoted to hearing from 91 witnesses, including 17 experts, at
least 10 of whom have a Ph.D. in economics, while submissions from counsel took another 9 days. The reasons for decision of
the majority of the Tribunal (the presiding judicial member, Nadon J., and one of the lay members, Dr. Schwartz, an economist)
run to some 469 paragraphs. There are also substantial dissenting reasons by the second lay member, Ms. Lloyd, covering, in
part, issues that lie at the heart of this appeal.

9 The first 317 paragraphs of the majority's reasons, written by Nadon J., deal at length with whether the merger would prevent
or substantially lessen competition within the meaning of section 92 of the Competition Act. The Tribunal was unanimous in
concluding that it would and, since the Tribunal's conclusion on this is not the subject of appeal, I can deal with its findings
relatively briefly.

10 First, the Tribunal found that the merger would not substantially lessen competition in only 8 of 74 local markets for the
supply of propane: paragraph 307 of the Reasons. At the other extreme, in 16 markets the merged entity would have a monopoly
or near monopoly, that is, a market share ranging from 97% to 100%: paragraph 306. And, in another 16 markets, where there
was already substantial market concentration, the merger would remove healthy competition: paragraph 308. The remaining 33
markets were in an intermediate category in that, while Superior and ICG were the largest sellers of propane, and the merger
was likely to lessen competition substantially, competition from other suppliers would continue after the merger: paragraph
309. Finally, the Tribunal found that the merger would lessen competition substantially in the coordination services offered to
national account customers, leaving the merged entity as the only firm in Canada serving this market: paragraph 310.

11 Second, the demand for propane is fairly inelastic, that is, consumers are relatively insensitive to price increases. Although
some consumers purchase propane for less than essential purposes, such as heating their swimming pools, most purchase it for
home heating, automotive fuel and industrial purposes. Consequently, propane is not a discretionary item that most consumers
can choose to forego.

12 Moreover, the cost of switching from propane to an alternative form of fuel is relatively high. For example, consumers
who purchase propane to heat their homes will normally be deterred from substituting oil as a heating fuel by the considerable
expense of converting to an oil burning furnace unless, for instance, their furnace is at the end of its useful life: paragraphs 24-25.

13 Third, relatively high barriers to entry face potential competitors in the market and hence increase the ability of the merged
entity to raise prices above the competitive level. For example, consumers are often required to sign exclusive supply contracts
stipulating that for five years they will purchase propane exclusively from the supplier and that, in the case of Superior, when
the contract expires, consumers will give the supplier the right of first refusal. These supply contracts often contain lengthy
notice of termination clauses that, in the case of ICG, require consumers to give 180 days notice prior to the termination date
of the contract. In the absence of such notice, the contract is automatically renewed: paragraphs 132-146.
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14 Another factor that makes switching suppliers difficult and costly is that the supplier, rather than the consumer, typically
owns the propane tank: paragraph 147. In addition, a reputation for reliable delivery is an important factor in this market and
consumers are therefore reluctant to switch to a new supplier with no established reputation: paragraph 154. Finally, new entrants
are also likely to be discouraged by the maturity of the market; that is, there is little potential for growth in the demand for
propane: paragraph 158.

15 In support of these findings on market entry barriers, the Tribunal noted that, when Imperial Oil Limited, a very large
corporation, entered the market for propane distribution in 1990, it withdrew after nine years because market barriers made the
venture uneconomic. Since then, no other entrants of comparable size or stature have materialized: paragraph 153.

16  On the basis of considerations of the kind noted above, the Tribunal concluded that, as a result of the merger, the merged
entity was likely to increase the price of propane by an average of 8%: paragraphs 252-253. Having found that the merger
would lead to a substantial lessening of competition contrary to section 92, the Tribunal concluded that only a total divestiture
by Superior of all ICG's assets and shares would restore competition to the pre-merger level: paragraphs 314 and 316.

17  The Tribunal then proceeded to a consideration of the efficiency defence under section 96. It held that the merging parties
had the burden of proving the efficiencies that would not have been generated but for the merger, while the Commissioner bore
the burden of proving the anti-competitive effects, since he was in the better position to do so by virtue of the investigative
powers conferred on him by the Act: paragraph 403. The merging parties had the burden of establishing that the resulting
efficiencies would be greater than and offset the anti-competitive effects of the merger.

18  The majority calculated the net efficiency savings that would result from the merger, and could not have been achieved
by other means, to be $29.2 million in each of the next ten years: paragraph 383. Ms. Lloyd dissented from the majority's view
on this issue and held that the evidence before the Tribunal was insufficient to support this figure: paragraph 470. However,
there is no appeal from this aspect of the Tribunal's decision and it is unnecessary to say more about it here.

19 Having made its entry on the "efficiency" side of the ledger, the Tribunal then considered the "effects" that would
result from the "lessening or prevention of competition" if the merger was approved. The submissions and evidence before the
Tribunal on this question went to two issues: the definition of "effects" for the purpose of section 96 and their quantification.
The principal question in this appeal concerns the Tribunal's conclusion on the first of these issues.

20 The Tribunal had before it evidence describing various methodologies developed by economists for determining the
effects of an anti-competitive merger. I should make it clear that the various standards considered by the Tribunal are, for the
most part, the work of economists in the United States, and have been used as a basis for competition policy prescriptions.
However, antitrust law in the United States does not have an efficiency defence comparable to section 96, although efficiencies
are taken into consideration by the Federal Trade Commission when scrutinising a merger, along with other factors, including
the likely wealth transfer from consumers to producers likely to result from it.

21 Two of the methodologies for determining when efficiency gains offset the adverse effects of an anti-competitive merger
are likely to give a narrow scope to the efficiency defence. For example, under the "price standard" efficiencies will only justify
an anti-competitive merger if they result in price decreases or, at least, do not increase prices. This is the most difficult standard
for the parties to a merger to satisfy, and is the standard normally applied by the Federal Trade Commission as the basis for
approving an anti-competitive merger: Horizontal Merger Guidelines (Department of Justice and Federal Trade Commission;
April 2, 1992, revised April 8, 1997), pages 148-50.

22 The "consumer surplus standard" posits that a merger should be permitted only if the resulting efficiency gains exceed
the sum of the wealth transferred to the producers and the deadweight loss occasioned by increases in price charged by the
merged entity. In practice, this standard will also be difficult to establish and consequently will tend to narrow the availability
of the efficiency defence.
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23 On the basis of a report prepared for the Commissioner by an expert witness, Dr. Peter Townley, a professor of economics
at Acadia University, counsel for the Commissioner submitted that the Tribunal should adopt a "balancing weights standard"
as the basis for determining whether the efficiency gains from the merger of Superior and ICG were greater than, and offset,
its anti-competitive effects.

24 Using this methodology, the Tribunal would determine the anti-competitive effects of a merger by taking into account
a range of factors, but would not assign to each a fixed, a priori weight. The factors include: the deadweight loss; the wealth
transfer from consumers resulting from the increase in prices through the exercise of market power; the loss of product choices
and services currently associated with the product; and the prevention of competition and the creation of a monopoly or near
monopoly in some or all of the relevant markets: paragraphs 386-387 and 431.

25  The Tribunal rejected this approach in favour of the "total surplus standard" which looks only at the overall loss to the
economy as a result of the fall in demand for the merged entity's products following a post-merger increase in price, and the
inefficient allocation of resources that occurs when, as prices rise, consumers purchase a less suitable substitute. The resulting
loss of resources to the economy constitutes deadweight loss.

26 The Tribunal relied on the analyses of leading economists and of "law and economics" scholars, mainly from the United
States, but also from Canada, in support of the "total surplus standard". Under this standard, an anti-competitive merger is
allowed to proceed when efficiency gains exceed deadweight loss. Its rationale is that this standard measures the net increase
or loss in general welfare as a result of the merger. In addition, it provides a predictable standard for merger review, and hence
firms are not deterred from effecting mergers that will increase total economic resources by an inability to predict whether their
merger will receive regulatory approval.

27  Under the total surplus standard, the wealth likely to be transferred from consumers to producers as a result of the merger
is not considered to be an anti-competitive effect, because such a transfer is neutral: that is, it neither increases, nor decreases
total societal wealth. Proponents of the total surplus standard argue that there is no economic reason for favouring a dollar in
the hands of consumers of the products of the merged entity over a dollar in the hands of the producers or its shareholders, who
are, after all, also consumers. Moreover, in the absence of complete data on the socio-economic profiles of the consumers and
of the shareholders of the producers, it would be impossible to assess whether the redistributive effects of the wealth transferred
as a result of the higher prices charged by the merged entity would be fair and equitable: paragraphs 423-425.

28 The Tribunal concluded that, properly interpreted, section 96 of the Competition Act mandates a methodology for
determining the effects to be balanced against efficiency gains that ignores wealth transfers, or distributive effects, and focusses
exclusively on the extent to which the merger increases net wealth in the economy as a whole. The reasons that the Tribunal
advanced for its conclusion can be summarized as follows.

29  First, even if the necessary data were available, an assessment of the merits, or otherwise, of the distributive effects of
a merger is a political task best performed by elected politicians, not by members of the Tribunal, who are appointed for their
expertise in economics or commerce: paragraphs 431-432 and 438.

30 Second, since section 96 allows an anti-competitive merger where the efficiencies gained thereby are greater than,
and offset, the effects of the lessening of competition, efficiency "was Parliament's paramount objective in passing the merger
provisions of the Act": paragraph 437. Therefore, "effects" in section 96 should be interpreted in a way that best attains that
objective. This excludes an interpretation that requires, or permits, distributive or other effects of a merger to be considered that
are unrelated to the maximization of total societal wealth: paragraphs 411-413, 426 and 432.

31 Third, if business people are unable to predict whether the Commissioner or the Tribunal is likely to conclude that the
efficiencies to be gained from a proposed merger will exceed, and offset, the adverse effects of the merger as calculated by the
balancing weights standard, they will be deterred from merging, to the detriment of the economy as a whole: paragraph 433.
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32 Accordingly, in the Tribunal's view, the difficulty of applying the balancing weights standard advanced by the
Commissioner militates against its adoption. Indeed, even though Professor Townley favoured this approach he conceded in his
evidence that, as an economist, he could not advise the Tribunal what weights to assign to the various factors to be considered.
Hence, he could not say whether the efficiency gains from the merger of Superior and ICG were greater than and offset its effects.

33 Fourth, the Tribunal noted that in the Merger Enforcement Guidelines ("MEG") (Director of Investigation and Research,
Information Bulletin No. 5, March 1991 (Supply and Services Canada, 1991)), which had been in force since 1991, the
Commissioner had indicated that the effects of an anti-competitive merger were to be assessed for the purpose of section 96
by the total surplus standard.

34 Indeed, even after the appropriateness of the total surplus standard had been questioned by Reed J. when sitting as
the judicial member of the Tribunal in Canada (Director of Investigation & Research) v. Hillsdown Holdings (Canada) Ltd.
(1992), 41 C.P.R. (3d) 289 (Competition Trib.), the predecessor of the current Commissioner publicly reaffirmed the position
taken in the MEG. In Hillsdown, supra, Reed J. had doubted (at page 339) whether an interpretation of "effects", such as that
contained in the MEG, that omitted from consideration the wealth transferred from consumers to producers was consistent with
the purposes of the Act.

35  Fifth, the Tribunal stated that the purpose and objectives section of the Competition Act, section 1.1, should not be read as
requiring each of the objectives listed in it to be considered in the context of identifying the effects of a merger for the purpose
of section 96. Rather, the references in section 1.1 to the Act's objectives, such as promoting "the efficiency and adaptability
of the Canadian economy", ensuring that "small and medium-sized enterprises have an equitable opportunity to participate in
the Canadian economy", and providing "consumers with competitive prices and product choices" should be regarded as no
more than statements of the beneficial results of attaining the stated purpose of the Act, namely "to promote and encourage
competition in Canada". Further, to the extent that there was a conflict between the general provision, section 1.1, and the
specific, section 96, the latter should prevail: paragraphs 408-410.

36  The dissenting member of the Tribunal took issue with much of the majority's reasoning on the meaning of "effects" in
section 96. In Ms. Lloyd's view, any interpretation of section 96 that excluded from "effects" the wealth transfer from consumers
to producers likely to result from an anti-competitive merger was inconsistent with the objectives of the Act: paragraph 506.

37 She concluded that a flexible approach that enabled the Tribunal to take into account, along with other factors, the
wealth transfer, both quantitatively and qualitatively, was more compatible with the statutory scheme, particularly in so far as its
objectives include "to provide consumers with competitive prices and product choices": paragraph 511. Ms. Lloyd summarized
(at paragraph 506) her position as follows:

While I recognize that efficiencies are given special consideration under section 96 and may constitute a defence to
an otherwise anti-competitive merger, it appears to me that section 96 is an exception to the application of section 92
of the Act and not an exception to the Act itself. (Emphasis added)

D. THE ISSUES
[38] The appeal raises three issues for the Court to decide.
(1]

(1) What standard of review is applicable to the Tribunal's determination of the "effects" of a merger to be considered
under section 96?

(2) Did the Tribunal err in law when it interpreted "effects" as limited to those identified by the total surplus standard?

(3) Did the Tribunal err in law when it imposed on the Director the legal burden of proving the effects of the merger?
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E. ANALYSIS
Issue 1: The Standard of Review

39 It was common ground between counsel that, in view of the Supreme Court of Canada's decision in Canada (Director of
Investigation & Research) v. Southam Inc., [1997] 1 S.C.R. 748 (S.C.C.), if the Tribunal's interpretation of the word, "effects",
was entitled to any deference, the less deferential standard of reasonableness simpliciter would be appropriate.

40  The disputed question was, of course, whether any deference was due at all. In my view, the answer is to be found, for the
most part, in the reasoning in Southam, supra, which also concerned the Tribunal, and in Pushpanathan v. Canada (Minister of
Employment & Immigration), [1998] 1 S.C.R. 982 (S.C.C.), which is an important, comprehensive and general elaboration of
the pragmatic and functional analysis for determining the standard of judicial review of administrative action.

41 I turn, then, to an examination of the elements of the pragmatic and functional analysis as they apply to the case before
us. A consensus seems to have emerged in the jurisprudence that the expertise of the tribunal under review, and the relevance
of that expertise to resolving the issues in dispute, will normally be the most important of the pragmatic or functional factors
considered in determining the standard of review: Pushpanathan , supra, at pages 1006-07, paragraph 32. I deal first with the
nature of the issue decided by the Tribunal in this case.

(i) The nature of the issue decided by the Tribunal

42 In holding that the meaning of the word, "effects", in section 96 is limited to the deadweight loss resulting from an anti-
competitive merger, the Tribunal was clearly interpreting the Act and was thereby deciding a question of law.

43  This is because the Tribunal's ruling purports to be of general application to all cases in which the efficiency defence is
invoked. The Tribunal did not confine itself merely to identifying the factors to be considered or not considered in this case, nor
to prescribing a methodology for determining only the "effects" of Superior's merger with ICG. Instead, the Tribunal makes it
abundantly clear in its reasons that, as a matter of interpretation, the word, "effects", means only deadweight loss and that the
efficiency defence is, in all cases, simply a codification of the total surplus standard.

44 For instance, based on its conclusion that section 96 encapsulates the total surplus standard, the Tribunal made the
following findings with respect to the meaning of "the effects" of an anti-competitive merger:

[423] The economic effects of an anti-competitive merger are the effects on real resources, that is, the changes in the way
the economy deploys those resources as the result of the merger.

[427] Assessing a merger's effects in this way is generally called the "total surplus standard". ...transfers from consumers to
shareholders are not counted as losses under the total surplus standard. The anti-competitive effect of the merger is measured
solely by the deadweight loss ... Under the total surplus standard, efficiencies need only exceed the deadweight loss to save
an anti-competitive merger.

[430] ... The only standard that addresses solely the effects of a merger on economic resources is the total surplus standard.

[447] The Tribunal further believes that the only effects that can be considered under subsection 96(1) are the effects on
resource allocation, as measured in principle by the deadweight loss which takes both quantitative and qualitative effects into
account. Accordingly, the Tribunal believes that the total surplus standard is the correct approach for analysing the effects of
a merger under subsection 96(1).

Since none of these statements was made with reference to the particular facts of the case, the Tribunal must have intended
its view of the meaning of the word, "effects", to apply whenever the section 96 efficiency defence is raised.
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45 Referring to the task of distinguishing the interpretation of a statutory standard (normally a question of law) from its
application to the facts of a case (often a question of mixed fact and law), lacobucci J. said in Southam, supra (at page 768,
paragraph 37):

Of course, it is not easy to say precisely where the line should be drawn; though in most cases it should be sufficiently
clear whether the dispute is over a general proposition that might qualify as a principle of law or over a very particular set of
circumstances that is not apt to be of much interest to judges and lawyers in the future.

In a similar vein (supra, at page 767, paragraph 36), he had characterised a question as one of law "because the point in
controversy was one that might potentially arise in many cases in the future.”

46 Applying these observations to this case, I am of the view that, since the Tribunal's determination of what can be considered
as an "effect" of the merger of Superior and ICG was intended to be of general application, it would be of "much interest to
judges and lawyers", because other panels of the Tribunal will regard it as a legal proposition having considerable persuasive
authority whenever they have to consider the efficiency defence under section 96. To use another of Iacobucci J.'s felicitous
phrases (Southam, supra, at page 771, paragraph 45), the Tribunal in this case clearly "forged new legal principle".

(ii) The expertise of the Tribunal

47  Since the ultimate issue in determining the standard of review is whether the legislature should be taken to have intended
the specialist administrative tribunal or the courts to bear primary responsibility for determining the question in dispute, it must
be understood that "expertise" is a relative, not an absolute concept: C.J.A., Local 579 v. Bradco Construction Ltd., [1993] 2
S.C.R. 316 (S.C.C.), at page 335. In assessing the relative expertise of the Tribunal and the Court, I have had regard to the
following considerations.

48 First, the Tribunal is an adjudicative body. Just as it has done with the administration of human rights legislation,
Parliament has divided responsibility for administering the Competition Act between the Competition Bureau, the policy-
making, investigative and enforcement agency, headed now by the Commissioner, and the Tribunal, the adjudicative agency.
In this respect, the Tribunal is different from multi-functional administrative agencies, such as securities commissions in many
provinces, which typically have wide powers that match their regulatory mandate. The absence of broad policy development
powers is a factor that limits the scope of the Tribunal's expertise: Pezim v. British Columbia (Superintendent of Brokers), [1994]
2 S.C.R. 557 (S.C.C.), at page 596.

49  Second, expertise may be assessed by reference to the composition of an administrative tribunal. Hearings of the Tribunal
are conducted before three to five members, at least one of whom must be a judicial member and one a lay member: Competition
Tribunal Act ("CTA"), subsection 10(1). This case was heard by three members: the presiding judicial member and two lay
members.

50  The judicial member is one of the maximum of four judges of the Trial Division of the Federal Court whom the Governor
in Council may appoint to the Tribunal on the recommendation of the Minister of Justice: CTA4, paragraph 3(2)(@). In addition
to presiding at hearings of the Tribunal, the judicial member alone decides any questions of law that arise before the Tribunal:
CTA, paragraph 12(1)(a).

(1]

51 I note that in the Hillsdown case (supra, at page 337, note 21), Reed J. made it clear that the validity of the definition
in the MEGof "effects" involved the interpretation of section 96, and was thus a question of law alone. Hence, the Tribunal's
reasons on this issue expressed her view as the judicial member of the Tribunal.

52 Incontrast, Nadon J. does not state that his determination of the meaning of "effects" is solely his decision. However, since
the Act gives to the judicial member sole responsibility for deciding questions of law, the standard of review cannot depend on
whether, in a particular case, the lay member's participation in the decision on the legal issue extended beyond consultation.
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53 A maximum of eight lay members are also appointed to the Tribunal by the Governor in Council on the recommendation

of the Minister of Industry: CTA, paragraph 3(2)(b). No qualifications are prescribed for lay members. However, before making

a recommendation, the Minister must consult with an Advisory Council comprising not more than ten members, who, the CTA4,

subsection 3(3) provides, are appointed from those

(1]

...who are knowledgeable in economics, industry,
commerce or public affairs and may include, without
restricting the generality of the foregoing, individuals
chosen from business communities, the legal
community, consumer groups and labour.

... personnes versées dans les affaires publiques,
économiques, commerciales ou industrielles.

Sans que soit limitée la portée générale de ce qui
précéde, ces personnes peuvent étre des individus
appartenant a la collectivité juridique, a des groupes

de consommateurs, au monde des affaires et au
monde du travail.

54  Itis reasonable to infer from this provision that the Council was expected to recommend the appointment of lay members
with a breadth of experience similar to that of the Advisory Council members themselves. Thus, members' fields of expertise
need not be limited to economics, but may extend more broadly to public affairs. Further, their perspectives may include not
only those of the business communities, including small and medium-sized business, but also of consumer groups and labour.

55 Questions of fact, and of mixed fact and law, are decided by all of the members of the panel of the Tribunal hearing a matter:
CTA, paragraph 12(1)(d). In addition, even though the judicial member alone decides questions of law, the judicial member
may well make his or her rulings after discussing the issues with the lay members and benefiting from whatever contribution
they are able to make to the resolution of the legal issue from their perspective and on the basis of their expertise. After all,
questions of law are rarely decided in the abstract, and generally require that careful consideration be given to the likely practical
consequences and implications of deciding them one way rather than another.

56  Inshort, the composition of the Tribunal indicates a considerable level of expertise. This Court does not defer to decisions
of the Trial Division of this Court on questions of law: Harvard College v. Canada (Commissioner of Patents), [2000] 4 F.C.
528 (Fed. C.A.), at paragraph 180 (F.C.A). However, the fact that no more than four members of the Court may be appointed
as judicial members suggests that, when sitting as the judicial member of the Tribunal and having the assistance of the lay
members, a judge of the Trial Division can be expected to have a level of expertise or experience in this area of the law over and
above that acquired by a judge in the ordinary course of judicial work. Nor do I disregard the importance of the understanding
of the issues in dispute in this case that the Tribunal would have obtained after conducting 48 days of hearings.

57 Indeed, on more than one occasion, the Supreme Court of Canada has recognized (Southam, supra, at pages 772-73,
paragraph 49) that the Tribunal

is especially well suited to the task of overseeing a complex statutory scheme whose objectives are peculiarly economic.

Iacobucci J. also noted in that case that, since the aims of the Competition Act are "more 'economic' than 'legal' (supra,
at page 772, paragraph 48), it was appropriate to conclude that "the Tribunal's expertise lies in economics and
commerce" (supra, at page 773, paragraph 51).

(iii) A question of law within the Tribunal's expertise?

58 Counsel for the respondents submitted that characterising a question decided by an administrative tribunal as one of
statutory interpretation, and therefore one of law, is not necessarily determinative of the standard of review: see Pushpanathan
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, supra, at page 1008, paragraph 34. However, it seems to me an obvious inference from the reasons for judgment of Iacobucci
J. in Southam, supra,that, when all the factors in the pragmatic or functional mix are weighed together, the fact that the Tribunal
in the case before us was deciding a question of law with a high degree of generality tips the scale in the direction of correctness
as the applicable standard of review.

59 Thus, speaking at the level of principle, lacobucci J. said (supra, at page 769, paragraph 39) that, if a decision-maker
fails to consider all the factors that the legislature required to be considered, "then the decision-maker has in effect applied the
wrong law, and so has made an error of law." And, turning to the Tribunal in particular, he said (supra, at page 769, paragraph
41): "If the Tribunal did ignore evidence that the law requires it to consider, then the Tribunal erred in law."

60  In my view, there is nothing about the word, "effects", to exclude the general principle that, in the absence of indicators
to the contrary, statutory interpretation is a question of law that is reviewable on a standard of correctness. As Bastarache J.
said in Pushpanathan (supra, at page 1012, paragraph 38):

Without an implied or express legislative intent to the contrary ... legislatures should be assumed to have left highly generalized
propositions of law to courts.

61 Thus, as a linguistic matter, the word, effects, does not suggest an implicit delegation of authority to the Tribunal to
determine what factors must, and must not, be considered in determining what they are. If, as seems to be the case on the basis
of the reasoning in Southam, supra, lacobucci J. would have regarded a general proposition advanced by the Tribunal about the
meaning of the word, "market", as subject to review for correctness, the same would seem equally true of the phrase, "the effects
of any prevention or lessening of competition". Nor am I persuaded by counsel for the respondents that in Southam (supra, at
pages 789-90, paragraphs 83-85) lacobucci J. applied a standard other than correctness to the Tribunal's determination that the
test for the remedy was the restoration of the parties to the pre-merger competitive position.

62 Moreover, an important element of the Tribunal's reasoning was its view of the statutory objectives provision of the
Competition Act, section 1.1, and the relationship of that section to section 96. This is an issue of statutory interpretation of a
kind with which courts are accustomed to dealing in the course of their ordinary work.

63  In short, I am not satisfied that Nadon J.'s expertise in competition law in general, and in the complexities of the merger
of Superior and ICG in particular, gave him such a significant interpretative advantage over members of this Court as clearly
to indicate Parliament's intention that the standard of review on the issue in dispute here should be that of unreasonableness. At
the end of the day, the question of what count as "the effects of any prevention or lessening of competition" must be decided
within the parameters of the Act, including its stated objectives. While economic expertise undoubtedly elucidates the strengths,
weaknesses and consequences of the various choices available, it cannot be determinative of which of them, if any, is compatible
with the Competition Act.

(iv) The Tribunal's constitutive statute and the scope of judicial review

64  Finally, the provisions of an administrative tribunal's constitutive statute respecting the grounds of judicial review, or the
existence and scope of any right of appeal, may give some indication of the legislature's intention on the standard of review
to be applied by a court to the tribunal's decisions.

65 At the one extreme, a strong preclusive clause, such as the bundle of exclusive jurisdiction, finality and "no certiorari"
clauses typically found in the statutory schemes administered by labour relations boards, is indicative of a legislative intent
to keep judicial review to a minimum. Hence, patent unreasonableness is generally the standard of review applied to labour
boards' interpretation of the legislation that they administer.

66 At the other end of the spectrum are statutory rights of appeal that empower the appellate court to exercise any of the
powers of the tribunal, direct the tribunal to take any action that the court considers proper and, for this purpose, to substitute
its opinion for that of the tribunal. Rights of appeal from decisions of discipline committees of professional regulatory bodies
are often of this kind.
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67  There is a right of appeal from any decision of the Tribunal to this Court "as if it were a judgment of the Federal Court
B Trial Division", except that, when the appeal is on a question of fact, leave of the Federal Court of Appeal is required: CTA,
subsections 13(1) and (2). Section 27 of the Federal Court Act, R.S.C. 1985, c. F-7, imposes no limitations on the scope of the
right of appeal from final judgments of the Trial Division to the Court of Appeal.

68  In my opinion, although expeditious decision-making is undoubtedly important in the review of mergers, the existence
of an unrestricted right of appeal on questions of law, and of a modified right of appeal on questions of fact, must be entered
as a factor indicative of Parliament's intention that the Tribunal's determinations of questions of law should be reviewable on
appeal on a correctness standard.

(v) Conclusion

69  After weighing the factors to be considered in the pragmatic or functional analysis, and carefully examining the reasons
for judgment in Southam, supra, | have concluded that it is the Court's function to determine whether the Tribunal was correct to
decide that the effects of an anti-competitive merger that may be considered under section 96 are limited to the loss of resources
to the economy as a whole resulting from the merger, to the exclusion of effects that relate to other statutory objectives, such as
the wealth transfer from consumers to producers as a result of price increases, and the impact on competing small and medium
sized businesses. A proposition of such generality is, to my mind, clearly a question of law.

70 I am not persuaded that, on an appeal to this Court, either the expertise of the Tribunal, or the degree of indeterminacy
inherent in the word, "effects", indicates that the Court should review the Tribunal's decision on this issue on a standard other
than that of correctness.

71 As lacobucci J. noted in Southam, (supra, at pages 774-75, paragraph 53) with respect to the statutory requirement for,
and to the role of, a judicial member of the Tribunal:

Clearly it was Parliament's view that questions of competition law are not altogether beyond the ken of judges.
This comment seems applicable also to the judges of this Court.

[72] The composition of the Tribunal, and the rights of appeal from its decisions, reflect a carefully constructed compromise
between assigning competition law exclusively to the domain of the judiciary, and entrusting it to a "non-judicial"
regulatory agency, such as the Federal Trade Commission of the United States, which would operate subject to minimal
judicial supervision: Canada (Director of Investigation & Research) v. Southam Inc., [1995] 3 F.C. 557 (Fed. C.A.), at
page 604 (per Robertson J.A.).

Issue 2: The Meaning of Effects in Section 96

73 The issue here is whether the Tribunal was correct in its interpretation of the phrase, "the effects of the prevention or
lessening of competition ...", when it limited the relevant effects of the anti-competitive merger to those determined by the
application of the total surplus standard. In my view, by so limiting the factors to be considered as "effects", the Tribunal erred
in law because it failed to ensure that all the objectives of the Competition Act, and the particular circumstances of each merger,
could be considered in the balancing exercise mandated by section 96.

74  With respect, I do not agree with the Tribunal's view that the list of objectives in section 1.1 of the Competition Act is
merely a legislative rationale for the statutory purpose of maintaining and encouraging competition or that, if it is more than that,
it should be read subject to the specific and contrary provisions of section 96. My reasons for these conclusions are as follows.

(i) The statutory text

(a) subsection 96(1)
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75  Subsection 96(1) directs the Tribunal to consider whether the efficiencies produced by an anti-competitive merger are
greater than, and offset, its anti-competitive effects. This is, in substance, a balancing test that weighs efficiencies on one hand,
against anti-competitive effects on the other.

76 Writing of another provision in the Competition Act that called for the balancing of various factors, namely the
determination of the scope of the relevant market, lacobucci J. said in Southam (supra, at page 770, paragraph 43):

A balancing test is a legal rule whose application should be subtle and flexible, but not mechanical. It would be dangerous
in the extreme to accord certain kinds of evidence decisive weight. [...] A test would be stilted and impossible of application
if it purported to assign fixed weights to certain factors.

Hence, since the efficiency defence requires the Tribunal to balance competing objectives, its operation should remain
flexible and not stilted by an overarching and restrictive interpretation.

77  Inreferring to "the effects of any prevention or lessening of competition", subsection 96(1) does not stipulate what effects
must or may be considered. When used in non-statutory contexts, the word, "effects", is broad enough to encompass anything
caused by an event. Indeed, even though it does not consider the redistribution of wealth itself to be an "effect" for the purpose
of section 96, the Tribunal recognizes, as all commentators do, that one of the de facto effects of the merger is a redistribution
of wealth: paragraph 446.

78  Inaddition, section 5.5 of the MEG explicitly recognises that a merger may have more than one effect:

Where a merger results in a price increase, it brings both a neutral redistribution effect and a negative resource allocation
effect on the sum of producer and consumer surplus (total surplus) within Canada.

The MEG concluded, however, that:
The efficiency gains described above are balanced against the latter effect, i.e., the deadweight loss to the Canadian economy.

79  Thus, it is not doubted that the redistribution of resources is an effect of an anti-competitive merger, in the sense that it is
caused by the exercise of market power created by the merger. Nevertheless, the Tribunal's interpretation of the word, "effects",
as it is used in section 96, narrows it to a single effect, namely the loss or inefficient allocation of resources in the economy
as a whole as measured by the deadweight loss.

80  Moreover, the statutory requirement that, for the section 96 defence to succeed, the efficiency gains must be greater than,
and offset, the effects of a lessening of competition suggests a more judgmental assessment than is called for by the largely
quantitative calculation of deadweight loss that the Tribunal held was statutorily mandated.

81 Of course, the precise meaning to be given to a word when it appears in a statute, especially if it is commonly used in
everyday speech, must be determined by reference to its context. Hence, it was not necessarily an error of law for the Tribunal
in this case to give to the word, "effects", a narrower meaning than would normally be ascribed to it in other contexts. The
pertinent enquiry is whether, in the context of the Competition Act, the Tribunal was correct to narrow its meaning to the single
effect of deadweight loss.

(b) subsection 96(3)

82 I attach some weight to subsection 96(3) of the Competition Act, which provides that the Tribunal shall not find that a
merger or a proposed merger "is likely to bring about gains in efficiency by reason only of a redistribution of income between
two or more persons." Hence, subsection 96(3) expressly /imits the weight accorded to redistribution in assessing the efficiencies
generated by a merger.

(1]
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83  No similar limitation is imposed by the Act on the effects side of the balance. If Parliament had intended redistribution of
income to be excluded altogether from the "effects" of an anti-competitive merger, as the Tribunal held, the drafter might well
have been expected to have made an express provision, similar to that contained in subsection 96(3) with respect the efficiencies
side of the balance. The absence of such a provision suggests that, contrary to the Tribunal's conclusion, Parliament did not
intend to impose such a limitation on the "effects" side.

(i) Statutory purposes and objectives
(a) section 1.1

84 I turn now to section 1.1 of the Competition Act which, for convenience's sake, I set out again.

[1]
The purpose of this Act is to maintain and encourage La présente loi a pour objet de préserver et de
competition in Canada in order to promote the favoriser la concurrence au Canada dans le but de
efficiency and adaptability of the Canadian economy, stimuler I'adaptabilité et l'efficience de 1'économie

in order to expand opportunities for Canadian canadienne, d'améliorer les chances de participation
participation in world markets while at the same canadienne aux marchés mondiaux tout en tenant
time recognizing the role of foreign competition in simultanément compte du role de la concurrence
Canada, in order to ensure that small and medium- étrangere au Canada, d'assurer a la petite et a la

sized enterprises have an equitable opportunity to moyenne entreprise une chance honnéte de participer
participate in the Canadian economy and in order a I'économie canadienne, de méme que dans le but

to provide consumers with competitive prices and d'assurer aux consommateurs des prix compétitifs et
product choices. un choix dans les produits. —

85  Isee nothing in the wording of this provision to indicate that it is anything other than a typical statutory purposes clause,
and should be construed accordingly. As is not uncommon in such clauses, not all of the stated purposes or objectives can be
served at the same time, nor are all necessarily consistent.

86  For instance, the objective of expanding "opportunities for Canadian participation in world markets" may be irrelevant
when the merged entity is unlikely to compete abroad. Further, as is the case here, there may be a conflict between the aim of
promoting "the efficiency and adaptability of the Canadian economy" and providing consumers with "competitive prices and
product choices." In addition, of course, the wording of a particular provision in a statute may be so clear and precise that it
must be regarded as overriding an ambiguous purpose clause.

87 Nonetheless, despite the typically indeterminate quality and inherent inconsistencies of purpose or objectives clauses,
including section 1.1, statutory provisions containing general statements of legislative purpose are integral to the statute and can

carry as much weight as its other sections: Ruth Sullivan, Driedger on the Construction of Statutes, 3 ™ edition (Butterworths
Canada Ltd. 1994), pages 263-68.

Thus, a purpose clause serves as a guide to the court or tribunal in its interpretation of other statutory provisions: R. v. T.
(V)),[1992] 1 S.C.R. 749 (S.C.C.), at page 765, and may establish the parameters within which it must interpret the provisions
of the statute: C.A.LM.A.W.,, Local 14 v. Canadian Kenworth Co., [1989] 2 S.C.R. 983 (S.C.C.), at page 1028.

88 Inmy view, section 1.1 suggests that an interpretation of "effects" should not focus exclusively on one of the objectives of
promoting competition, namely, promoting the efficiency and adaptability of the economy. Rather, the "effects" to be considered
under section 96 should also include the other statutory objectives to be served by the encouragement of competition that an
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anti-competitive merger may frustrate, such as the ability of medium and small businesses to participate in the economy, and
the availability to consumers of a choice of goods at competitive prices.

89 Indeed, in moving the second reading of Bill C-91, An Act to Establish the Competition Tribunal and to amend the

Combines Investigation Act and the Bank Act and other Acts in consequence thereof, 1 st Session, 33 rd Parliament, 1984-85-86,
which became the Competition Act and Competition Tribunal Act, the Minister of Consumer and Corporate Affairs and Canada
Post noted (House of Commons Debates (April 7, 1986) at 11927):

The fourth but not the least objective is to provide consumers with competitive prices and product choices. As such, this
objective becomes the common denominator in what we are trying to achieve. This is the ultimate objective of the Bill.
(Emphasis added)

90 Inspite of the existence of the multiple and ultimately inconsistent objectives set out in section 1.1, in certain instances the
Act clearly prefers one objective over another. Thus, section 96 gives primacy to the statutory objective of economic efficiency,
because it provides that, if efficiency gains exceed, and offset, the effects of an anti-competitive merger, the merger must be
permitted to proceed, even though it would otherwise be prohibited by section 92. In this sense, the Tribunal was correct to state
that section 96 gives paramountcy to the statutory objective of economic efficiency.

91  However, it does not follow from this that the only effects to be weighed against efficiency gains are limited to potential
losses to the economy as a whole. Indeed, in the same Parliamentary speech referred to above, the Minister indicated (Debates,
supra, at 11928) that the question posed to the Tribunal is:

Would a particular merger result in efficiency gains which would offset any negative effects on competition? (Emphasis
added)

[92] Thus, although section 96 requires the approval of an anti-competitive merger where the efficiencies generated are
greater than, and offset, its anti-competitive effects, the ultimate preference for the objective of efficiency in no way restricts
the countervailing "effects" to deadweight loss. Instead, the word, "effects", should be interpreted to include all the anti-
competitive effects to which a merger found to fall within section 92 in fact gives rise, having regard to all of the statutory
purposes set out in section 1.1.

(b) "economic" purposes

93  In support of the position that the only effects of a merger that can be considered under section 96 are the resources lost to
the economy as a whole, the respondents argued that the Supreme Court of Canada in Southam (supra, at page 772, paragraphs
48 and 49) authoritatively characterized the aims and objectives of the Competition Act as "more 'economic' than strictly 'legal’
and as "peculiarly economic". In my opinion, however, these statements are not dispositive of the issue under consideration
here, namely, whether the Tribunal's interpretation of "effects" was correct.

94  First, while these statements were clearly directed to the purposes of the Competition Act administered by the Tribunal,
they were made in the context of the pragmatic or functional analysis conducted to determine the appropriate standard of review.
When he used the words quoted above, lacobucci J. was characterising the purpose of the Act in order to delineate the areas
of expertise of the Court and the Tribunal respectively. Hence, they are not decisive in the context of the issue at stake here,
namely, determining which effects of an anti-competitive merger may be considered as "effects" under section 96.

95  Second, a characterisation of the objectives of the Competition Act as economic does not necessarily lead to the conclusion
that it is only permissible to consider as "effects" under section 96 the resources likely to be lost to the economy as a whole. I
would have thought that the extent to which a merger is likely to result in the elimination of small and medium sized businesses
from a market, or to cause consumers to pay more than competitive prices, are sufficiently "economic" to fall within Iacobucci
J.'s characterisation of the aims and objectives of the Act.
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96 Third, I have already noted the inclusion of persons with a wide range of backgrounds on the Advisory Council that
the Minister of Industry must consult before making recommendations to the Governor in Council on the appointment of lay
members to the Tribunal. The statutory inclusion of Council members from a wide range of backgrounds, including consumer
groups and labour, suggests that the perspectives of those appointed are likely to extend beyond general welfare economics.
This, in turn, is an indication that the Act itself is not concerned with "economics" so narrowly conceived as to exclude from
consideration under section 96 the redistributive effects of higher prices that consumers will have to pay as a result of the merger,
or its impact on small and medium sized businesses.

97 The Tribunal stated that taking into account a broader range of anti-competitive effects of a merger than the deadweight loss
would license members of the Tribunal "to advance their views on the social merit of various groups in society" or "to achieve
the proper distribution of income in society". These "political" tasks, the Tribunal stated, cannot be regarded as mandated by
the Act, because they are not within the expertise of the members of the Tribunal, who "are selected for their expertise and
experience in order to evaluate evidence that is economic and commercial in nature": paragraph 431.

98 Inmy view, this conclusion gives insufficient weight to the range of experience and perspectives that the Act contemplates
that the members of the Tribunal may possess, and overstates the degree of "social engineering" involved in considering a broad
range of anti-competitive effects under section 96. Like other regulatory administrative tribunals, the Tribunal is charged with
the responsibility of protecting the public interest, which it does by striking a balance among conflicting interests and objectives
in a manner that respects the text and purposes of the legislation, is informed both by technical expertise and by the judgment
that comes from its members' varied experiences, and is responsive to the particularities of the case.

99  Of course, balancing competing objectives in order to determine where the public interest lies in a given case requires the
exercise of discretion. However, the procedure and composition of the Tribunal equip it for this task no less well than those of
other independent, specialized, administrative tribunals that are required to perform similar balancing exercises in the discharge
of their regulatory functions.

100 Finally, I also find it difficult to accept the Tribunal's interpretation of the Act for the following two reasons. First,
when Bill C-91 was introduced in Parliament it was widely regarded as a consumer protection measure. Thus, the Minister
responsible stated in the House of Commons (Debates, supra, at 11927) that the Consumers' Association of Canada saw the
Bill as promising "real progress for consumers". Indeed, the guidebook introduced when the legislation was first tabled states
(Consumer and Corporate Affairs Canada, Competition Law Amendments: A Guide (December, 1985), page 4):

Consumers and small business are among the prime beneficiaries of an effective competition policy.

101  In addition, the background document released when the amendments were previously tabled (Consumer and Corporate
Affairs Canada, Combines Investigation Act Amendments 1984: Background Information and Explanatory Notes (April, 1984),
page 2), states that:

the Bill is concerned with fairness in the functioning of markets B fairness between producers and consumers, fairness
between businesses and their suppliers, and suppliers and their customers.

102 It thus seems to me unlikely that Parliament either intended or understood that the efficiency defence would allow an anti-
competitive merger to proceed, regardless of how much the merged entity might raise prices, provided only that the efficiencies
achieved by the merger exceeded the resulting loss of resources in the economy at large. As Reed J. noted in the Hillsdown
case, supra, at pages 337-38, differences in the drafting of the efficiency defence in the precursors to Bill C-91, which were not
enacted, point in the same direction, and are considered in paragraphs 129-131, post.

103 Second, the result of applying the total surplus standard has some consequences that are so paradoxical in light of the
consumer protection objectives of the Act that Parliament should not be regarded as having intended to limit the "effects" of the
merger for the purpose of section 96 to deadweight loss. For example, use of the total surplus standard for calculating the anti-
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competitive effects of a merger makes it easier to justify a merger between suppliers of goods for which demand is relatively
inelastic than of goods for which demand is relatively elastic.

(1]

104  This is because, where the demand for particular goods is inelastic, as it is for propane, the goods cannot be substituted
as cost-effectively as where the demand is elastic. Hence, price increases that result from the exercise of market power are
tolerated more by purchasers of goods for which the demand is inelastic than by purchasers of those where the demand is elastic.
Thus, since purchasers of goods for which demand is inelastic are relatively insensitive to price, fewer will purchase substitute
goods despite increases in price. Therefore, a significant price increase will result in a smaller deadweight loss in a product
where demand is inelastic than where it is elastic.

105  Thus, on the Tribunal's interpretation of section 96, the more inelastic the demand for the goods produced by the merged
entity, the smaller will be the efficiencies required from the merger in order to offset its anti-competitive effects. It follows on
this reasoning that, for the purpose of balancing efficiencies and effects, a potentially large wealth transfer from consumers of
goods for which demand is inelastic to producers is to be ignored.

106  Itis certainly not obvious how an interpretation of "effects" that creates a differential treatment of mergers by reference
to the elasticity of demand for the goods produced by the merged entity is rationally related to any of the statutory aims of
the Competition Act.

107  Another consequence of limiting the anti-competitive "effects" of a merger to deadweight loss is that it is irrelevant that
the merger results in the creation of a monopoly in one or more of the merged entity's markets. According to the Tribunal, the
fact that the merged entity of Superior and ICG will eliminate all consumer choice, and remove all competition, in the propane
supply market, as it is likely to do in Atlantic Canada, for example, is not an "effect" that legally can be weighed under section
96 against the efficiency gains from the merger.

108  Again, such a conclusion seems to me so at odds with the stated purpose of the Act, namely "to maintain and encourage
competition", and the statutory objectives to be achieved thereby, as to cast serious doubt on the correctness of the Tribunal's
interpretation of section 96.

109  Given the purposes historically pursued by competition legislation and, in particular, the expressly stated purpose and
objectives of the Competition Act, it is reasonable to infer from Parliament's failure to state expressly that only deadweight loss
is to be considered as an "effect" of a merger for the purpose of section 96, that other effects related to the statutory purpose
and objectives, including the interests of the consumers of the merged entity's products, must also be taken into account when
the trade-off is made between efficiencies and anti-competitive effects.

(iii) Predictability

110 It was strenuously argued by counsel for the respondents that, since one of the objectives of the Competition Act set out
in section 1.1 is to "promote the efficiency and adaptability of the Canadian economy", it was important for business people to
be able to predict whether or not a proposed merger was likely to receive regulatory approval. Otherwise, they might be deterred
from entering into a merger that would violate section 92 by substantially lessening competition, but would increase wealth in
the Canadian economy as a whole by producing substantial efficiency gains.

111 Hence, it was argued, it is consistent with the purpose of section 96 to interpret the efficiency defence as requiring the
use of the total surplus standard to determine the anti-competitive effects of a merger, because the use of this standard makes
the result of the section 96 balancing exercise much more predictable. While far from self-applying, the total surplus standard
will generally make it much easier than the balancing weights approach favoured by the Commissioner to predict what will
be the "effects" of a merger.
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112 While not without some attraction, this argument when considered alone is far from dispositive in a regulatory context.
And, when assessed with the stronger arguments pointing in the opposite direction, it does not in my view significantly buttress
the Tribunal's interpretation of section 96.

113 First, discretionary decision-making in the regulation of economic activity is commonplace and predictability of outcome
is a matter of degree. Indeed, since discretion is essential to the efficacy of most regulatory regimes, the interest of individuals
in being able to arrange their affairs in the more or less certain knowledge of how they will be regarded by agencies of the state
is not so highly valued as in other areas (such as taxation or criminal law) where the state impinges on individual conduct.

114  Hence, even if true, the submission that the total surplus standard may make the result of the balancing exercise more
predictable than the balancing weights approach must be assessed in the context of the administration of a public programme
of economic regulation.

115 Second, one should not exaggerate the differences in the degrees of predictability inherent in the total surplus and
balancing weights standards for determining the "effects" of an anti-competitive merger. Given the difficulties of, for example,
assessing both the relative elasticity of demand for the goods produced or supplied by a merged entity, and the qualitative aspect
of deadweight loss, the application of the total surplus standard is far from mechanical. Indeed, while section 5.5 of the MEG
has adopted the total surplus standard, it also states that the "calculation of the anti-competitive effects of mergers is generally
very difficult to make." See also Roy M. Davidson, "When Merger Guidelines Fail to Guide" (1991) 12 Canadian Competition
Policy Record 44, at 46-47.

116  Conversely, it is in my view far from a fatal objection to the balancing weights approach that its proponent at the hearing
before the Tribunal, Professor Townley, testified that, as an economist, he was unable to determine what were the effects of the
merger of Superior and ICG and whether the efficiencies likely to be produced thereby were greater than, and offset, them. I
take his point simply to have been that he was called as a witness expert in economics and that the balancing exercise called
for by section 96 required broader public policy judgments that were outside his area of expertise, but were for the Tribunal to
make as it thought would best advance the public interest within the parameters of the Act.

117  Third, there are various tools available to administrative agencies that enable them to give more precision, and hence
predictability of application, to the discretionary statutory standards that they must apply to particular fact situations: speeches
by members of the administrative agency detailing agency thinking on an issue, and more formal published policy guidelines
that can be elaborated and tailored from time to time to take account of agency experience with administering the regulatory
scheme, for example. I discuss below the MEG issued by the Commissioner, in so far as they deal with the Competition Bureau's
view of the interpretation of section 96.

118  In addition, parties contemplating a merger may submit details to the Commissioner at an early stage of the process in
order to obtain an initial indication of whether approval is likely to be forthcoming and, if the Commissioner thinks that there
may be problems, what they are and how they may be addressed. Administrative adjudication is only the rarely seen, though
important, tip of the regulatory process iceberg.

119  Hence, even if the total surplus standard provides more predictability to prospective merging parties, when compared,
for instance, to the balancing weights approach, the predictability argument is not sufficiently compelling to persuade me that
it is the methodology mandated by section 96 for determining the "effects" of an anti-competitive merger in all cases.

(iv) Merger Enforcement Guidelines

120  Both the Tribunal and, on appeal, counsel for the respondents, gave considerable weight to the MEG, issued in 1991 by
the Director of Investigation and Research, Bureau of Competition Policy.

121  Section 5.5 of the MEG state that efficiency gains are to be balanced only against "a negative resource allocation effect on
the sum of producer and consumer surplus (total surplus within Canada)"; in other words, "the deadweight loss to the Canadian
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economy." It also states that the redistribution of wealth as a result of price increases stemming from the merger is "neutral",
noting in footnote 37 that:

When a dollar is transferred from a buyer to a seller, it cannot be determined a priori who is more deserving or in whose
hands it has a greater value.

122 In a speech given in Toronto on June 8, 1992 to the Canadian Institute, the then Director of Investigation and Research
responded to the doubts expressed by Reed J., as the judicial member of the Tribunal that decided the Hillsdowncase, supra,
about whether the MEG were consistent with the Competition Act to the extent that they adopted total surplus standard as the
basis for determining the "effects" of an anti-competitive merger. The Director saw no need to amend the MEG at that time,
since economists advocated that wealth transfers to producers from consumers should be treated as a neutral effect of a merger,
Reed J.'s expressions of doubt were only obifer and the Tribunal endorsed no other methodology for determining the "effects"
to be taken into account under section 96.

123 In 1998, the approach to the determination of the anti-competitive effects of a merger adopted in the MEG was essentially
endorsed in the Competition Bureau's publication, The Merger Guidelines as Applied to a Bank Merger.

124 The simple answer to the respondents' reliance on the MEG is that they are not law because they are not made under a
grant of statutory authority, and cannot determine the meaning of the Act. Indeed, to the extent that they are inconsistent with
the Act, they should be ignored. Further, the limited nature and intent of the MEG is clearly set out at the beginning of the
document under the heading "Interpretation":

(1]

This document is intended solely to provide enforcement guidelines. As such, it sets forth the general approach that is taken
to merger review, and is not a binding statement of how discretion will be exercised in a particular situation. Specific guidance
regarding a specific merger may be requested from the Bureau through its program advisory opinions. The Guidelines are not
intended to be a substitute for the advice of merger counsellors. They do not represent a significant change in enforcement policy
or restate the law. Final interpretation of the law is the responsibility of the Competition Tribunal and the courts. (Emphasis
added)

125  Of course, it may do little to inspire public confidence in the administration of the Competition Act that, in the context of
the merger of Superior and ICG, the present Commissioner has apparently disavowed the interpretation of section 96 advanced
in the MEG, which have still not been replaced. However, there was no allegation by the respondents that they had relied to
their detriment on the MEGwhen they agreed to merge. While there was no evidence in the record about any discussions that
may have taken place between the merging parties and the Bureau, it would not be surprising if such discussions had occurred
and it had been indicated to the respondents that the Commissioner no longer thought that deadweight loss, measured both
quantitatively and qualitatively, was the only "effect" that could ever be taken into account under section 96.

126 In addition, the possibility that a reviewing court may not agree with an agency's view of the law is an inevitable
risk associated with the administrative practice of issuing non-binding guidelines and other policy documents to shed light on
agency thinking and to assist those subject to the regulatory regime that it administers. This risk should deter neither the courts
from deciding what the law is, nor agencies from engaging in the often useful exercise of administrative rule-making.

(v) The authorities

127  Finally, I consider whether existing authorities demonstrate the correctness of the Tribunal's interpretation of section
96. I turn, first, to the only other judicial pronouncement on the issue, namely, the decision of Reed J. in the Hillsdown case,
supra. 1 agree with the respondents' position that what Reed J. said in that case is not dispositive of this case: not only is it,
like the case before us, a decision of the Tribunal, but Reed J.'s statements did not form part of the ratio and, in some respects
at least, she expressed herself more in the form of a doubt than of a definitive assertion that the interpretation in the MEG of
"effects" was wrong in law.
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128  Nonetheless, I find myself largely in agreement with the reasons given by Reed J. for querying whether the Tribunal
was permitted to look only at deadweight loss when determining the effects to be balanced against any efficiency gains that,
without the merger, were unlikely to be achieved.

129  Inparticular, I adopt her analysis of the legislative history of section 96: Hillsdown, supra, at pages 337-39. She observed
that, unlike the present section 96, the previous, unenacted versions of the efficiency defence contained in both Bill C-42, An
Act to amend the Combines Investigation Act and to amend the Bank Act and other Acts in relation thereto or in consequence

thereof, pnd Session, 30t Parliament, 1976-77, and in Bill C-29, An Act to amend the Combines Investigation Act and the

Bank Act and other Acts in consequence thereof, 2 nd Session, 32 nd Parliament, 1983-84, did not require that the efficiencies
gained from an anti-competitive merger be balanced against its effects.

130 Thus, Bill C-42 would have permitted an anti-competitive merger to proceed, provided only that substantial efficiency
gains could be proved "by way of savings of resources for the Canadian economy" that would not otherwise have been attained:
clause 31.71(5). Bill C-29 called for a determination of whether "the gains in efficiency would result in a substantial real net
saving for the Canadian economy": clause 31.73(c). Neither of these provisions calls for a balancing of efficiencies against
effects. Instead they focus on resource maximization in the economy as a whole in the same way as the total surplus standard.

131 T agree with Reed J.'s conclusion that, seen against this background, the more open-ended direction given to decision-
makers by section 96, namely to balance the efficiency gains against the "effects" of an anti-competitive merger, should not be
interpreted in substantially the same manner as the above clauses, which explicitly permitted anti-competitive mergers when
the resulting efficiency gains produced net savings of resources for the Canadian economy. While the earlier bills seem clearly
to have encapsulated the total surplus standard in the efficiency defences, section 96 does not.

132 Inote, too, that, even though she may not have been entitled as a lay member of the Tribunal to express a view on an
issue that I have held to be a question of law alone, Ms. Lloyd did not agree that "effects" were confined to deadweight loss to
the exclusion of effects relating to the other objectives of the Act: paragraph 506.

133 In a word, views expressed by Tribunal members who have considered the issue are about evenly split. I draw some
comfort from the existence of this division of opinion both between the judicial members who have considered the issue (Reed
J. and Nadon J.), and between the lay members of the Tribunal in this case, if, as I understand it, Dr. Schwartz agreed with Nadon
J. Thus, in disagreeing with the Tribunal's interpretation of section 96, I cannot be said to have gone against the unanimous
view of those more expert than I in this area of the law.

134 Finally, it was suggested in argument that the Tribunal's interpretation had the support of all economists who had studied
the issue. I do not dispute that an impressive array of economists, and law and economics specialists, both in Canada and the
United States, have argued that the total surplus standard is the appropriate basis for determining whether an anti-competitive
merger that produces efficiency gains should be permitted.

135 Nonetheless, the Horizontal Merger Guidelines, supra, in the United States continue to treat the exercise of market power
leading to an increase in price above the competitive level as the most important anti-competitive effect of a merger, and the
resulting wealth transfer from the consumers to the producers, as a misallocation of resources: see P.T. Denis, "Advances in the
1992 Horizontal Merger Guidelines in the Analysis of Competitive Effects" (Symposium on the New 1992 Merger Guidelines),
Antitrust Bulletin, Fall 1993, pages 479-515.

136 Of course, as I have already noted, since there is no specific efficiency defence in the United States' legislation, the
approach of the Federal Trade Commission to efficiency gains when considering the approval of anti-competitive mergers has
limited relevance to the problem before us. Nonetheless, it is interesting to note that efficiency gains are generally most likely
to make a difference in merger review when the likely adverse effects of the merger are not great, and will almost never justify
a merger to monopoly or near monopoly: Horizontal Merger Guidelines, supra, at page 150.
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137 Inaddition, some commentators in the United States have expressed surprise at the interpretation of section 96 adopted in
the MEG. See, for example, J.F. Brodley, "The Economic Goals of Antitrust: Efficiency, Consumer Welfare, and Technological
Progress, (1987) 62 N.Y.U. L. Rev. 1020, at 1035-36; S.F. Ross, "Afterword B Did the Canadian Parliament Really Permit
Mergers That Exploit Canadian Consumers So the World Can Be More Efficient?" (1997) 65 Antitrust Law Journal 641. Thus,
Ross writes (supra, at 652, note 41):

(1]

As Professor Brodley has observed, the logical extension of competition policy based solely on societal wealth maximization
would be to prefer a monopolist that was able to perfectly price discriminate (charge each consumer the maximum amount
each consumer was willing to pay) to the typical Canadian industry with a relatively few number of firms, which would not
produce at a single competitive price.

138  Hence, it is clear that there is more than one view among commentators on whether competition policy should disregard
a priori transfers of wealth and other "effects" of anti-competitive mergers, and consider only whether the merger has the effect
of increasing or decreasing the resources in the economy as a whole. Nonetheless, when the issue arises in the legal context of a
section 92 proceeding instituted by the Commissioner, it must be answered by reference to the Competition Act, and Parliament's
stated purpose and objectives in enacting it. In my view, the narrow reading that the Tribunal gave to the word, "effects", in
section 96 cannot be justified by reference to the views of lawyer-economists in the United States, no matter how eminent.

(vi) Conclusions

139  Having concluded for the above reasons that the Tribunal erred in law when it interpreted section 96 as mandating that,
in all cases, the only effects of an anti-competitive merger that may be balanced against the efficiencies created by the merger
are those identified by the total surplus standard, this Court should not prescribe the "correct" methodology for determining the
extent of the anti-competitive effects of a merger. Such a task is beyond the limits of the Court's competence.

140  Whatever standard is selected (and, for all I know, the same standard may not be equally apposite for all mergers) must
be more reflective than the total surplus standard of the different objectives of the Competition Act. It should also be sufficiently
flexible in its application to enable the Tribunal fully to assess the particular fact situation before it.

141 It seems to me that the balancing weights approach proposed by Professor Townley, and adopted by the Commissioner,
meets these broad requirements. Of course, this approach will no doubt require considerable elaboration and refinement when
it comes to be applied to the facts of particular cases.

142 Further, while the adoption of the balancing weights approach is likely to expand the anti-competitive effects to be
considered, and hence to narrow the scope of the defence, I see no reason why it should, as the respondent submitted, practically
write section 96 out of the Act.

Issue 3: The Burden of Proof

143 The Tribunal held (at paragraph 403) that, since section 96 constitutes a defence to an infringement of section 92, the
merging parties bear the burden of proving each of its elements on the balance of probabilities, except the existence or scale
of the effects that must be balanced against the efficiency gains.

144  The Commissioner submitted that the Tribunal had erred in law in holding that he had the legal onus of proving anything
at all under section 96. While the evidential burden may shift as a case unfolds, the legal burden throughout, counsel for the
Commissioner argued, remains with the respondents.

145 Apart from setting out the parties' contentions, the Tribunal gave little clue about the reasons for its conclusion on
the burden of proof issue. One obvious possibility is that the Tribunal endorsed the submissions made by the party in whose
favour it decided particular issues. Thus, the Tribunal stated that the respondents had submitted that the Commissioner bears
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the burden of proving the scale of the "effects" of an anti-competitive merger (that is, on the Tribunal's interpretation of section
96, the deadweight loss), because the Commissioner's investigative powers put him in a better position than the respondents
to obtain the necessary information from third parties.

146 On the hearing of the appeal, counsel for the respondents added that, if merging parties were to attempt to obtain the kind
of information required to establish the effects of the merger for the purpose of section 96, including information on competitors'
pricing and costs, they would run the risk of being accused of conspiring to restrain competition contrary to section 45 of the Act.

147  Counsel for the Commissioner, on the other hand, relied on statements made by officials of the Ministry of Consumer
and Corporate Affairs, when appearing before the Legislative Committee on Bill-91. They advised the Committee that, once
the Commissioner had proved a substantial lessening of competition under section 92, the burden of proving any defence was
borne by the merging parties.

148  On the facts, the burden of proof did not have to be decided when the present case was before the Tribunal. However,
since the effects that must be considered by the Tribunal include facts not taken into account when it first made the decision
under appeal, it is necessary for the Court to determine the issue, which is largely one of first impression.

149 It seems clear that deciding which party bears the burden of proving what elements of the efficiency defence is a pure
question of law that is not confined to the particularities of this case. For the reasons given earlier, I am of the view that the
standard of review of the Tribunal's conclusion on this issue is correctness.

150  Two general principles would seem to support the Commissioner's position. First, the party who asserts, must prove the
assertion. Since it is the respondents who assert that the efficiency gains of the merger are likely to exceed, and to offset, its
anti-competitive effects, this principle indicates that the respondents should be required to prove each and every aspect of the
assertion. The second general principle is that the burden of proving a defence generally rests with the defendant.

151 However, the principle that the party who asserts must prove is not absolute: Sopinka, Lederman and Bryant, The

Law of Evidence in Canada, 2 nd edition, (Butterworths Canada Ltd.; 1999), page 89. In addition, in the absence of authority,
considerations of fairness, probability and policy would seem to be important determinants of the legal burden of proof: Sopinka,
Lederman and Bryant, supra, at pages 86-90.

152 It would be somewhat odd, as counsel for the respondents argued, to place the legal onus of proving the anti-competitive
effects of a merger on the party whose interest it is to deny that they exist or to minimise them. In addition, in the process of
establishing a substantial lessening of competition, the Commissioner will often have gathered evidence on the effects of the
merger that will also be relevant to the section 96 defence, including evidence on likely price increases following the merger
and the impact of the merger on inter-related businesses.

153 These are matters on which the Commissioner is in a better position than the respondents to gather evidence by virtue
of the investigative powers conferred on him by statute. Indeed, as Sopinka, Lederman and Bryant note (supra, at page 89), if
"one party is peculiarly situated to prove a fact" a court may reverse the burden and place it on that party.

154  Accordingly, I have concluded that the Tribunal was correct to distribute the legal onus of proof as it did, so that the
respondents bear the onus of proving every aspect of the section 96 defence, save for the anti-competitive effects of the merger.

F. CONCLUSIONS

155  In summary, I would allow the appeal, set aside the decision of the Tribunal with respect to the interpretation of section
96 of the Competition Act and remit the matter to the Tribunal for redetermination in a manner consistent with these reasons.

156  The Tribunal need only identify and assess "the effects of the prevention or lessening of competition" for the purpose
of section 96 and decide whether the efficiencies that the Tribunal has already found to have been proved by the respondents
are likely to be greater than, and to offset, those effects.
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157 The Commissioner has the legal burden of proving the extent of the relevant effects, while the respondents have the
burden, not only of proving the scale of the efficiency gains that would not have occurred but for the merger, but also of
persuading the Tribunal on the ultimate issue, namely, that the efficiency gains are likely to be greater than, and to offset, the
effects.

158  The appellant should have his costs, but because the respondents were successful on the burden of proof issue, I would
reduce the costs awarded by 20% of those otherwise allowable.

Létourneau J.A.:

159 I have had the benefit of reading the reasons for judgment issued by my colleague, Evans J.A.. I agree with him that the
interpretation of the word "effects" in section 96 of the Competition Act (Act) R.S.C. 1985, c. C-34 involves a pure question
of law that falls to be decided on a standard of correctness.

160 I also agree with my colleague that the word "effects" in section 96 of the Act ought not to be limited, as the Tribunal
did, to the effects identified by the total surplus standard. As my colleague has pointed out, the interpretation of section 96
of the Act involves balancing market power and efficiency gains. The approach taken in this matter both in the United States
and in Canada is by no means free from ambiguity and harsh criticism: see Robert H. Lande, The Rise and (Coming) Fall
of Efficiency as the Ruler of Antitrust (1988) 33 Antitrust 429; David B. Andretsch, Divergent Views in antitrust Economics
(1988) 33 Antitrust Bull. 135; Alan A. Fisher, Frederick I. Johnson and Robert H. Lande, Price Effects of Horizontal Mergers
(1989) 77 Calif: L.R. 777; Lloyd Constantine, An Antitrust Enforcer Confronts the New Economics (1989) 58 Antritrust L.J.
661; Roy M. Davidson, When Merger Guidelines Fail to Guide (1992), Canadian Competition Policy Record 44, at page 46;
Stephen F. Ross, Afterword - Did the Canadian Parliament Really Permit Mergers that Exploit Canadian Consumers so the
World can be More Efficient? (1997) 65 Antitrust Law Journal 641, at pages 643-646; Tim Hazledine, Rationalism Rebuffed?
Lessons from Modern Canadian and New Zealand Competition Policy (1998) Review of Industrial Organization 243; Jennifer
Halliday, The Recognition, Status and Form of the Efficiency Defence to a Merger: Current Situation and Prospects for the
Future (1999) World Competition 91. A review of these authorities reveals that the provision is at best confusing and puzzling.
At worst, it can defeat the very purpose of the Act. I reproduce sections 96 and 1.1 for convenience:

96. (1) The Tribunal shall not make an order under section 92 if it finds that the merger or proposed merger in respect of
which the application is made has brought about or is likely to bring about gains in efficiency that will be greater than, and will
offset, the effects of any prevention or lessening of competition that will result or is likely to result from the merger or proposed
merger and that the gains in efficiency would not likely be attained if the order were made.

(2) In considering whether a merger or proposed merger is likely to bring about gains in efficiency described in subsection
(1), the Tribunal shall consider whether such gains will result in

(a) a significant increase in the real value of exports; or
(b) a significant substitution of domestic products for imported products.

(3) For the purposes of this section, the Tribunal shall not find that a merger or proposed merger has brought about or is
likely to bring about gains in efficiency by reason only of a redistribution of income between two or more persons.

96. (1) Le Tribunal ne rend pas l'ordonnance prévue a l'article 92 dans les cas ou il conclut que le fusionnement, réalisé ou
proposé, qui fait 'objet de la demande a eu pour effet ou aura vraisemblablement pour effet d'entrainer des gains en efficience,
que ces gains surpasseront et neutraliseront les effets de I'empéchement ou de la diminution de la concurrence qui résulteront ou
résulteront vraisemblablement du fusionnement réalisé ou proposé et que ces gains ne seraient vraisemblablement pas réalisés
si 'ordonnance était rendue.

(2) Dans 1'étude de la question de savoir si un fusionnement, réalisé ou proposé, entrainera vraisemblablement les gains en
efficience visés au paragraphe (1), le Tribunal évalue si ces gains se traduiront:
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a) soit en une augmentation relativement importante de la valeur réelle des exportations;
b) soit en une substitution relativement importante de produits nationaux a des produits étrangers.

(3) Pour I'application du présent article, le Tribunal ne conclut pas, en raison seulement d'une redistribution de revenu entre
plusieurs personnes, qu'un fusionnement réalisé ou proposé a entrainé ou entrainera vraisemblablement des gains en efficience.

Purpose

1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to promote the efficiency and
adaptability of the Canadian economy, in order to expand opportunities for Canadian participation in world markets while at the
same time recognizing the role of foreign competition in Canada, in order to ensure that small and medium-sized enterprises
have an equitable opportunity to participate in the Canadian economy and in order to provide consumers with competitive prices
and product choices.

Objet

1.1 La présente loi a pour objet de préserver et de favoriser la concurrence au Canada dans le but de stimuler 1'adaptabilité
et l'efficience de I'économie canadienne, d'améliorer les chances de participation canadienne aux marchés mondiaux tout en
tenant simultanément compte du rdle de la concurrence étrangére au Canada, d'assurer a la petite et & la moyenne entreprise
une chance honnéte de participer a 1'économie canadienne, de méme que dans le but d'assurer aux consommateurs des prix
compétitifs et un choix dans les produits.

161  First, section 96 is broadly worded and provides no guidance as to the meaning of efficiency found in the section, the
effects of the lessening of competition which are to be weighed against the efficiency gains, and the test, standard or trade-off
to be applied in weighing the elements.

162 For example, what kind of economic efficiency does section 96 of the Act refer to? Allocative efficiency which is
achieved when the existing products at the allocated prices satisfy the consumers' want? Or productive efficiency which is
obtained when output is produced with the most cost-effective combination of productive resources available under present
technology? Or technological or dynamic efficiency which is achieved through better industrial research development and a
better rate of technological progress?

163  What are the anti-competitive effects of the merger that are to be weighed? Is it limited to deadweight loss which occurs
when, because of higher prices, consumers choose an alternative and less appropriate substitute for the product that they would
have other bought? Does the trade-off analysis include anti-competitive effects likely to arise in other related markets which
would be affected by the merger? Does it include wealth transfers from consumers to producers that result from an exercise at
market power? Are all the effects of the merger to be weighed and what weight should be given to them? Are they all of the
same significance and value? On what basis is one effect to be preferred over the other? On what basis should some effects,
if any, be ignored or discarded?

164  What standard should be applied to the trade-off analysis required by the application of section 96? The total surplus
standard chosen by the Tribunal in this case which considers only the deadweight loss and none of the redistributive effects
involved in the wealth transfer from consumers to producers? Or the price standard under which efficiencies allow for mergers
only if prices are to be maintained or reduced? Or the consumer surplus standard which disallows a merger where the loss of
consumer surplus exceeds the efficiency gains?

165 Second, the relationship of section 96 with section 1.1, which states the purpose of the Act, is not defined and, in
fact to many, section 96 contradicts section 1.1 and defeats the purposes contained in that purpose clause. When weighing the
efficiency gains of a merger against the lessening of competition, what should be done of the stated objectives of ensuring that
small and medium-sized enterprises have an equitable opportunity to participate in the Canadian economy as well as providing
consumers with competitive prices and product choices?
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166  Third, section 96 poses no limits to the kind of mergers that can be effected and authorized as long as the efficiency gains
will be greater than, and will offset, the effects of the lessening of competition and as long as these gains cannot be obtained by
other means than the merger. This means that the creation of a monopoly or near monopoly through mergers could be authorized
even though it would eliminate competition altogether, discourage competitive prices for consumers and would undermine, to
the point of eradication, the development of small and medium-size enterprises, all these effects contrary to the purposes stated
in section 1.1 of the Act.

167  Fourth, the problems created by section 96 are compounded by the fact that the provision is mandatory. The Tribunal
shall not make an order preventing a merger where the undefined and elusive balancing test of section 96 is met.

168  Fifth, section 96 appears to have no geographical scope or limit so that efficiency gains made for the benefit of foreign
corporations to the detriment of Canadian workers and consumers could be counted in the trade-off analysis that the provision
requires. Or are mergers to be approved only if the efficiency gains in Canada exceed the losses in Canada? In the increasing
context of globalization of trade and commerce, not to mention international trade treaties such as the North American Free
Trade Agreement Implementation Act, S.C. 1993, c. 44 and the World Trade Organization Agreement Implementation Act,
S.C. 1994, c. 47, Schedules I-1V, the issue of whether the balancing test applicable under section 96 is global or limited in its
application to Canada becomes crucial. Yet, the provision still provides no guidance in this respect.

169 It is no wonder that conflicting views on the scope of section 96 have emerged and that the section, in search of
predictability and workability, has been read down by eliminating some of the significant effects of the lessening of competition.
It also comes as no surprise that many, influenced as they were by the Chicago school of thought in antitrust matters, concluded,
as the Tribunal did in the present case, that efficiency of the economy overrides competition even with respect to an Act designed
to maintain and promote competition.

170  TItis true as Mr. Justice lacobucci said in Canada (Director of Investigation & Research) v. Southam Inc.,[1997] 1 S.C.R.
748 (S.C.C.), at page 772 that the focus of the Act is on economy rather than law or, if one prefers, that the "aims of the Act
are more economic than they are strictly legal”. But section 96 really begs the question: what kind of economy? Monopolistic,
competitive or a proper balance between these two poles?

171 The Tribunal found that the merger was likely to prevent competition substantially in Atlantic Canada and to lessen
competition substantially in coordination services offered to national account customers: see decision, paragraphs 310 and 313.
There was also conclusive evidence that, in many large areas of the country, the merger would not merely lessen competition,
but would in fact eliminate it and create monopolies. The following Chart illustrates the impact of the merger with respect to
monopolies or near monopolies: see Compendium of the appellant, page 001327:

Table 4
Geographical Markets with Merger-to-Monopoly
Pre-Merger Post-Merger
Market SPI ICG SPI
% % %
Val d'Or 74 23 97
Sept Iles/Baie Comeau 55 45 100
Bancroft/Pembroke/Eganville 92 5 97

Dryden/Fort Frances/Kenora/Ignace 47 52 99
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Echo Bay/Sault Ste Marie 55 44 99
Hearst/Wawa/Manitouwadge/Marathon 43 53 96
Little Current/Sudbury 51 48 99

North Bay 81 16 97

Thunder Bay 46 54 100

Fort McMurray 32 67 99

Whitecourt 55 45 100

Burns Lake/Terrace/Smithers/Prince Rupert 62 37 99
Fort Nelson 44 56 100

Valemont 43 57 100

Watson Lake 25 75 100

Whitehorse 33 67 100

172 The Tribunal, in view of its conclusion that efficiency is the paramount objective of the Act, ignored as an effect of
the merger the fact that monopolies in certain product markets would ensue and failed to give any weight to that effect in its
analysis under section 96. The Act maintains and promotes competition. It assumes that economic efficiency will generally and
primarily develop through competition. It also accepts in section 96 that, in some cases, a reduction in competition can and will
produce more efficiency than competition as it existed before merger.

173 In my respectful view, however, section 96 was not meant to authorize the creation of monopolies since it would defeat
the purpose of section 1.1. The section was not intended to authorize mergers resulting in monopolies whereby, contrary to
section 1.1, competition is eliminated, small and medium-sized enterprises are not able to enter or survive in the market and
consumers are deprived of competitive prices.

174 As the Supreme Court of the United States has asserted repeatedly with respect to the U.S. antitrust laws, "Congress was
dealing with competition, which it sought to protect, and monopoly, which it sought to prevent: Standard Oil Co. v. Federal
Trade Commission, 340 U.S. 231 (U.S.S.C., 1951), at pages 248-49 quoting 4. E. Staley Manufacturing Co. v. Federal Trade
Commission, 135 F.2d 453 (U.S. C.A. 7th Cir.,, 1943), at page 455". As my colleague pointed out, a similar expression of
intent can be found in the Minister's (Minister of Consumer and Corporate Affairs and Canada Post) statement in the House
of Commons where he reasserted in presenting the Bill that the ultimate objective of the Act was to provide consumers with
competitive prices and product choices.

175 I agree with my colleague that the application of a balancing test requires a flexibility that the total surplus standard
does not provide. It is true that a flexible approach may not yield the predictability that the assumptions and presumptions
underlying the total surplus standard afford. However, if predictability is the preferred option, Parliament is at liberty to revisit
section 96 and say so.

176  Finally, contrary to my colleague, I believe the Tribunal erred when it put on the Commissioner the legal burden (i.e., the
burden of persuasion) of proving the effects of the lessening of competition. In practice, the merging parties will lead evidence
of efficiency gains and of some of the effects of the lessening of competition. This is the evidential burden. They need to do that
to establish that the gains offset the effects. Of course, the tendency for the merging parties might be to increase the amount of
gains and downplay the effects of the lessening of competition. This is why, as we have seen in this case, the Commissioner also
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bears in practice an evidential burden, that is the burden of leading evidence as to both components of the efficiency defence to
alert the Tribunal to what the real, as opposed to the alleged, gains and effects are. In the end, however, the legal burden is on
the merging parties to convince the Tribunal, first, that the efficiency gains are of the amount that they have contended, second,
that the effects of the lessening of competition are those that they have identified and not those submitted by the Commissioner,
and third, that the efficiency gains are greater than, and will offset, the effects.

177  Tagree with the respondents that the Commissioner, with his statutory investigative powers, may be in a better position
to gather information relevant to the effects and, indeed, that it would have done so in the context of the application of section
92 to which section 96 is a defence. The availability of statutory investigative powers will, indeed, enable the Commissioner
to assume his evidentiary burden of gathering and filing relevant evidence to counter and rebut the allegations and evidence of
the merging parties as to the effects of the lessening of competition. However, this is not sufficient to transfer the legal burden
of proving these effects on the Commissioner. Indeed, there is no rationale and justification for putting on the Commissioner
the burden of persuasion on one of the three components of the efficiency defence.

178  In conclusion, I would dispose of the matter as proposed by my colleague, except as to costs where I would make no
apportionment in view of my conclusion that the Tribunal also erred on the issue of the legal burden of proof.
Appeal allowed in part.
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(1) Observation [431]

XI. ORDER [433]

[. INTRODUCTION

1 On April 4, 2001, the Federal Court of Appeal (the "Court") set aside our decision of August 30, 2000. More
particularly, the Court concluded that we erred in interpreting section 96 of the Competition Act, R.S.C. 1985, c. C-
34 (the "Act"). As a result, the Court remitted the matter to us for redetermination in a manner consistent with its
Reasons for Judgment (the "Appeal Judgment").

2 On December 7, 1998, an application was brought by the Commissioner of Competition (the "Commissioner")
pursuant to section 92 of the Act for an order dissolving the merger of Superior Propane Inc. ("Superior") and ICG
Propane Inc. ("ICG") or otherwise remedying the substantial prevention or lessening of competition that was likely
to occur in the market for propane in Canada upon the implementation of the said merger. In our August 30, 2000,
decision (the "Reasons"), we found that the merger of Superior and ICG would substantially prevent and lessen
competition based on our analysis of the competitive effects with respect to two product markets (retail propane and
national account coordination services) and 74 local geographic markets. Further, we concluded at paragraph 314
of our Reasons that "...the sole remedy appropriate in this case would be the total divestiture by Superior of all of
ICG's shares and assets (including those of the previously integrated branches thereof)." The majority (Nadon J.
and L. Schwartz) found that the merger was saved from divestiture by reason of the efficiencies resulting from the
merger. Specifically, the majority concluded, pursuant to section 96 of the Act, that the efficiencies arising from the
merger were greater than, and offset, the effects of lessening or prevention of competition attributable to the
merger.

3 When determining whether the efficiencies were greater than the anti-competitive effects, the majority adopted
the "Total Surplus Standard". Under this standard, the gains in efficiency brought about the by merger are
compared against the efficiency costs of the merger as represented by the deadweight loss. The Court found that
the Tribunal erred in law by limiting the effects to be considered to resource-allocation effects and by failing to
ensure that all of the objectives of the Act, and the particular circumstances of each merger, were considered in the
balancing exercise mandated by section 96 of the Act.

4 The purpose of these Reasons and Order is to redetermine the extent of the effects of the aforementioned anti-
competitive merger in light of the Court's decision. Consistent with the redetermination proceedings contemplated
by the Court and upon agreement among counsel, no additional evidence was adduced at the five day hearing.

5 The redetermination proceedings raise several issues: (a) What is the scope of the redetermination proceedings?
(b) Which findings of the Tribunal should or should not be revisited? (c) What is the jurisdiction and mandate of the
Tribunal? (d) Which economic standard or test should be applied under subsection 96(1) of the Act? (e) What are
the effects of the anti-competitive merger that must be considered by the Tribunal in this case? (f) How should they
be treated and who bears the burden of proof? and (g) What is the result of the trade-off analysis conducted under
subsection 96(1) of the Act based on the effects accepted by the Tribunal?

. THE REDETERMINATION PROCEEDINGS

6 In Air Canada (Director of Investigation and Research v. Air Canada et al. 51 C.P.R. (3d) 131, [1993] C.C.T.D.
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No. 19), the Tribunal had to define the nature and extent of redetermination proceedings which arose out of a
decision of the Federal Court of Appeal. In 1992, after having issued a consent order governing the operation of
what was then known as Gemini, a computer reservation system used by Air Canada and Canadian Airlines, an
application was brought to the Tribunal to vary the consent order. The Tribunal made a decision as to the scope of
its jurisdiction. On appeal to the Federal Court of Appeal, the Court reversed and remitted the matter back to the
Tribunal for reconsideration. Mr. Justice Strayer, who presided the Tribunal in the redetermination proceeding,
made the following remarks starting at page 135:

...we have decided that the hearing for purposes of reconsideration will focus on establishing that the

preconditions for the making of an order in accordance with s. 92 of the Act have been met and determining

the appropriate remedy in the circumstances...

We are satisfied that the means that we have chosen are, as a practical matter, adequate, fair and
consistent with our understanding of the decision of the Federal Court of Appeal. (at page 135)

The sole justification for the tribunal once again becoming seized of this matter is the judgment of the
Federal Court of Appeal. Without the direction to reconsider, the Tribunal would effectively be functus.
Unfortunately, and perhaps unavoidably given the complexity of the issues, the intentions of the Federal
Court of Appeal with respect to the scope or nature of the hearing for reconsideration...are not entirely
transparent. (at page 136)

...the tribunal has a limited mandate in this matter--to reconsider certain issues in accordance with the
direction of the Federal Court of Appeal. We are of the opinion that much of the ground to be covered in the
reconsideration is broadly the same as was previously covered...

It is our understanding of the Federal Court of Appeal decision that the tribunal has been directed to
"reconsider" the "matter" on the basis that the condition precedent to the exercise of the power to vary has
been met. The "matter"” that is referred to is the November 5, 1992, application of the Director...The hearing
to be held commencing November 15, 1993, is not a "new" case. The tribunal is neither required nor
authorized by the Court of Appeal to hold a hearing de novo. The only reason that the tribunal can
readdress this matter at all is because of the Court of Appeal decision and it must act in accordance with
that decision. (at page 140)

Further, although Air Canada may have some new evidence, the issue of the possible restructuring of
Canadian through a sale of its international routes was raised at the original hearing. At that time, Air
Canada had ample opportunity to canvass this issue thoroughly. The tribunal addressed the evidence put
before it in its decision of April 22, 1993, and concluded that it was not convinced that a sale of its
international routes would leave Canadian as a viable domestic competitor...This finding formed part of the
decision which was considered on appeal before the Federal Court of Appeal. Even if we were not
precluded by the finding of that court, it would be an exceptional measure for the tribunal to reopen this
issue which it has already decided and to hear new evidence... (at page 141) [Emphasis added]

7 The Appeal Judgment provides the Tribunal with some guidance for the redetermination proceedings relating
mainly to (a) the scope of the proceedings, (b) the meanings of effects for the purpose of section 96, (c) the scope
of the burden on the Commissioner and the respondents with respect to section 96, and (d) the nature of the
balancing exercise to be performed by the Tribunal pursuant to section 96. At paragraphs 156-157 of the Appeal
Judgment, the Court stated:
The Tribunal need only identify and assess "the effects of the prevention or lessening of competition" for
the purpose of section 96 and decide whether the efficiencies that the Tribunal has already found to have
been proved by the respondents are likely to be greater than, and to offset, those effects.

The Commissioner has the legal burden of proving the extent of the relevant effects, while the respondents
have the burden, not only of proving the scale of the efficiency gains that would not have occurred but for
the merger, but also of persuading the Tribunal on the ultimate issue, namely, that the efficiency gains are
likely to be greater than, and to offset, the effects.
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8 The parties are not in agreement regarding the scope of the redetermination proceedings. The Commissioner
argues that the scope thereof is described in paragraph 156 of the Appeal Judgment and that the "effects" that must
be considered by the Tribunal are those described in paragraph 92 of the Appeal Judgment:
Thus, although section 96 requires the approval of an anti-competitive merger where the efficiencies
generated are greater than, and offset, its anti-competitive effects, the ultimate preference for the objective
of efficiency in no way restricts the countervailing "effects”, to deadweight loss. Instead, the word, "effects"
should be interpreted to include all the anti-competitive effects to which a merger found to fall within section
92 in fact give rise, having regard to all of the statutory purposes set out in section 1.1.

9 The respondents disagree with the Commissioner for what they submit is an attempt to relitigate matters that
were previously decided by the Tribunal but also attempt to convince the Tribunal to revisit its express and implicit
findings regarding the likelihood of price increases following the merger, the size of the deadweight loss and the
corresponding size of the wealth transfer.

10 The Appeal Judgment requires the Tribunal to conduct a broad assessment of all of the anti-competitive
"effects" of the merger using a different standard or test, in lieu of the Total Surplus Standard, that reflects all of the
objectives of the purpose clause of the Act. The Tribunal's initial findings were expressly tied to resource allocation
and failed, according to the Court, to give adequate weight to the full range of objectives set out in the purpose
clause of the Act. The Tribunal is now required to consider the wealth transfer that will result from the merger and to
reconsider its prior findings with respect to the negative qualitative effects of the merger.

11 One of the important related issues is whether certain findings made by the Tribunal in its Reasons should be
reexamined. Most of the Tribunal's findings in its Reasons were not appealed, and thus were not in issue before the
Court. These findings cannot be revisited at this time. However, there were a number of findings that were made by
reason of the erroneous interpretation of subsection 96(1) of the Act. In light of the Court's reasons and its
interpretation of that section, this Tribunal must now make certain additional findings.

12 The respondents argue that the Commissioner is estopped from relitigating the qualitative effects of the merger
on the basis of res judicata.

13 The Commissioner submits that a distinction must be drawn by the Tribunal between those "findings" which
must necessarily be revisited in order to comply with the Court's direction to "consider all of the anti-competitive
effects bearing in mind the purpose clause" and those "findings" that should not be "abandoned". The
Commissioner submits that the Tribunal's "finding" regarding the negative qualitative effects of the merger must be
revisited because the Tribunal's assessment in this regard was limited to the "impact on resource allocation of the
negative qualitative effects". The Commissioner also argues that the estimated deadweight loss of $3 million per
year attributable to price increases by the merged entity should not be revisited.

14 Further, the Commissioner submits that the doctrines of functus officio and res judicata invoked by the
respondents do not apply with respect to the assessment by the Tribunal of any "effects” which fall within the scope
of the Court's direction and which must be reconsidered in light of a proper reading of the purpose clause and in
light of the particular circumstances of this case.

15 The majority of the Tribunal stated in its Reasons at paragraph 447, that:
The Tribunal further believes that the only effects that can be considered under subsection 96(1) are the
effects on resource allocation, as measured in principle by the deadweight loss which takes both
guantitative and qualitative effects into account...

16 It is on the basis of this erroneous interpretation of section 96 that the majority refused to consider the wealth
transfer and limited its assessment of the negative qualitative effects of the merger to their impact on resource
allocation. As a result of this narrow interpretation of the statute, the majority did not consider the wealth transfer or
any of the other (i.e. non-resource allocation) impacts of the negative qualitative effects of the merger.
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17 At common law, the doctrine of res judicata only applies to a judicial decision which constitutes a final
Judgment. In this instance, the Tribunal's decision with respect to the anti-competitive effects of the merger is not
final, since the Court has remitted this matter to the Tribunal and has directed that the Tribunal reconsider the
"effects of any prevention or lessening of competition" in accordance with a proper reading of the statute.
Accordingly, the doctrine of res judicata has no application to the findings that were made as a result of our error in
law. See Spencer Bower, Turner and Handley, The Doctrine of Res Judicata, 3d ed. (London: Butterworths, 1996),
paragraph 19 (General Test), paragraphs 153-54 ("Finality”), paragraph 162 ("Decision subject to revision by
tribunal itself") [hereinafter, Spencer Bower, Turner and Handley].

18 Further, when an appellate court reverses the findings of an inferior tribunal on a particular issue, the tribunal's
judgment on that issue is voided ab initio and the appellate judgment becomes the sole source of res judicata
between the parties. To the extent that any operation of res judicata arises in this instance, the Commissioner
submits it arises to preclude Superior from challenging the express findings of the Court:

60. When a tribunal with original jurisdiction has granted, or refused, the relief claimed and an appellate
tribunal reverses the judgment or order at first instance, the former decision, until then conclusive, is
avoided ab initio and replaced by the appellate decision, which becomes the res judicata between the
parties. Even if the appeal fails the operative decision becomes that of the appellate court which
replaces the earlier decision as the source of any estoppels.

(Spencer Bower, Turner and Handley)

lll. THE ROLE OF THE TRIBUNAL

19 The Court made a number of remarks concerning the jurisdiction and mandate of the Tribunal, the selection and
role of lay members of the Tribunal, and the significance that should be attached to section 1.1 of the Act (the
"purpose clause") when interpreting specific provisions of the Act. We believe that it is important to expand on these
remarks in order to provide for a better understanding of these issues.

20 More particularly, the Court describes the Tribunal as an adjudicative body and the Court recognizes that the
Tribunal lacks the wide powers of multi-functional administrative agencies such as provincial securities
commissions (Appeal Judgment, at paragraph 48). The scope of the Tribunal's expertise is limited by virtue of not
having broad policy development powers (Appeal Judgment, at paragraph 48), but like other regulatory
administrative tribunals, it is charged with the responsibility of protecting the public interest by striking a balance
among conflicting interests and objectives (Appeal Judgment, at paragraph 98). Yet, the composition of the Tribunal
indicates a considerable level of expertise (Appeal Judgment, at paragraph 56) by virtue of the appointment
process for lay members and their expertise (Appeal Judgment, at paragraph 54).

21 Further, the Court finds the purpose clause of the Act to have the "...typically indeterminate quality and inherent
inconsistencies of purpose or objective clauses...", yet "statutory provisions containing general statements of
legislative purpose are integral to the statute and can carry as much weight as its other sections..." (Appeal
Judgment, at paragraph 87), and that balancing competing objectives in order to determine where the public
interest lies in a given case requires the exercise of discretion (Appeal Judgment, at paragraph 99). Finally, the
Tribunal is as well-suited to this task as "other independent, specialized, administrative tribunals that are required to
perform similar balancing exercises in the discharge of their regulatory functions." (Appeal Judgment, at paragraph
99).

A. JURISDICTION AND MANDATE OF THE TRIBUNAL

22 Regarding the Tribunal's conclusion that advancing views on the social merit of various groups in society and
achieving the proper distribution of income in society were not its role under the Act, the Court states at paragraph
98 of the Appeal Judgment:
In my view, this conclusion gives insufficient weight to the range of experience and perspectives that the
Act contemplates that the members of the Tribunal may possess, and overstates the degree of "social
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engineering" involved in considering a broad range of anti-competitive effects under section 96. Like other
regulatory administrative tribunals, the Tribunal is charged with the responsibility of protecting the public
interest, which it does by striking a balance among conflicting interests and objectives in a manner that
respects the text and purposes of the legislation, is informed both by technical expertise and by the
judgment that comes from its members' varied experiences, and is responsive to the particularities of the
case. [Emphasis added]

23 The Court's premise seems to lead to the conclusion at paragraph 116 of the Appeal Judgment that:
Conversely, it is in my view far from a fatal objection to the balancing weights approach that its proponent at
the hearing before the Tribunal, Professor Townley, testified that, as an economist, he was unable to
determine what were the effects of the merger of Superior and ICG and whether the efficiencies likely to be
produced thereby were greater than, and offset, them. | take his point simply to have been that he was
called as a witness expert in economics and that the balancing exercise called for by section 96 required
broader public policy judgments that were outside his area of expertise, but were for the Tribunal to make
as it thought would best advance the public interest within the parameters of the Act. [Emphasis added]

24 The Tribunal is, no doubt, an adjudicative body, subject to review by the Court. The Tribunal is a quasi-judicial
body that is mandated to hear cases and make decision based on its interpretation of the legislation (section 9 of
the Competition Tribunal Act (the "CTA"). It is of interest to compare the Tribunal with multi-functional
administrative agencies. Whereas those agencies often have a quasi-legislative function as well as policy
development and enforcement powers, the Tribunal does not. The chair of such an agency reports to the Minister or
through the Minister to the legislature; the chair of the Tribunal, required to be a member of the Federal Court, does
not. The Tribunal regulates nothing except its own proceedings.

25 As a purely adjudicative body, the distinctive features of the Tribunal are its specialized area, competition law,
and the presence of lay members who function in all respects as judges except that they do not decide matters of
law. The lay members' contribution to the adjudication of matters arises from their specialized education and
expertise, which enables them to understand the specialized evidence in fields of economics and commerce that
typically appears in cases involving competition law. The presence of lay members recognizes that competition law
is highly specialized, that judicial training in areas outside the law is limited, and that the judges of the Federal Court
of Canada may be lacking in experience in commercial matters generally.

26 Thus, it is true that the lay membership does not possess, nor will they develop, the detailed knowledge of a
particular regulated industry. This can only suggest that the role of the Tribunal differs in critical respects from the
role of multi-functional administrative agencies. Moreover, multi-functional administrative agencies will be entirely
without the benefit of judicial members. This would be consistent with the quasi-legislative function that some,
perhaps many, of these agencies discharge in their rule-making. However, the Tribunal has only an adjudicative
function in which the judicial and lay members play complementary roles.

27 At the time that Bill C-91, An Act to Establish the Competition Tribunal and to amend the Combines

Investigation Act and the Bank Act and other acts in consequence thereof (1st Session, 33rd Parliament, 1984-85-

86), was introduced, the Minister explained the need for, and the role of, the proposed tribunal:
The Economic Council of Canada's 1969 Interim Report on Competition Policy stated that any shift of
competition policy legislation out of the criminal law should be accompanied by the formation of a
specialized tribunal to adjudicate these matters. In their 1976 Report, Lawrence A. Skeoch and Bruce C.
McDonald endorsed this view but stressed the need for the adjudicator to be separate from departmental
policing and policy making functions. This conflict in roles has also been the subject of comment recently by
the Supreme Court of Canada.

In the Southam case, the Supreme Court decided that the investigatory functions of the RTPC [Restrictive
Trade Practices Commission], such as the power to gather evidence through hearings and to direct further
investigation, impaired its ability to act as an impartial adjudicator in authorizing search and seizure. This
finding, which was made under the Charter of Rights and Freedoms, signalled a need to create an
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adjudicative body which would be free of the dual roles of investigation and adjudication that the RTPC has
carried out in the past.

The issue of adjudication of competition matters has been the subject of much discussion over the long
history of competition law reform. Many interested parties have proposed reliance on the ordinary courts to
adjudicate competition matters. One factor often cited in support of the courts is their ability to produce
consistent results with clear and full rights of appeal. Others have expressed a preference for the use of a
specialized tribunal because it would provide greater potential for expertise in economics and business, and
would permit more scope for response by the decision maker to social and economic change. In particular,
lay experts are better able to reflect the reality of the business world.

On balance, the Government believes it is more appropriate that these matters be adjudicated by a highly
judicialized tribunal. This hybrid will allow the use of expert lay persons as well as judges in the decision-
making process. Nevertheless, the Government agrees that it is very important to have in the law an
adjudication system that ensures the impartiality, due process and certainty which is associated with the
courts.

The Tribunal's functions will be strictly adjudicative. It will have no role in supervising the investigative
powers of the Director, initiating investigations or providing research of policy advice to the Government...

(Minister of Consumer and Corporate Affairs [Canada], The Honourable Michel C6té, Competition Law
Amendments: A Guide, December 1985 at 10-11.) [Emphasis (italics) added] [hereinafter, Competition Law
Amendments: A Guide]

28 The reasons for replacing the RTPC with the Tribunal emphasize the Tribunal's strictly adjudicative role. Hence,
the Tribunal's mandate is not to make decisions driven by "public interest concerns". In our view, the guardian of
the public interest, if there is one in competition matters, is the Commissioner who has the statutory obligation to
conduct inquiries, the discretion to initiate civil legal proceedings before the Tribunal and other courts and the
powers to enforce the Act in the public interest. The Commissioner also has the right to intervene before
administrative agencies to defend competition.

29 Since the Tribunal is not an administrative body such as the Canadian Radio-Telecommunications Commission,
the National Energy Board, the Ontario Securities Commission, etc., its lay members are called upon only to apply
the Act based on their assessment of the evidence. For example, under section 92 of the Act, the lay members
must determine whether a merger prevents or lessens competition substantially and they must contribute to the
determination of the order that addresses such findings. Such assessments do not involve public interest
consideration. Hence, the Tribunal does not fully understand the Court's remarks at paragraph 99 of the Appeal
Judgment:

Of course, balancing competing objectives in order to determine where the public interest lies in a given

case requires the exercise of discretion...[Emphasis added]

B. ROLE OF LAY MEMBERS

30 The Court drew attention to the selection process for lay members and noted that lay members were
representative of the broad-based council that considers their appointment (Appeal Judgment, at paragraph 54).
Accordingly, the Court holds that the Tribunal exercises discretion to act on its understanding of the public interest.

31 It is true that the CTA provides for an advisory council to vet candidates for appointment of lay members and to
make recommendations to the Minister regarding appointments. However, the members of the advisory council,
while required to be chosen from different groups in society, are not representatives of those groups. The
Parliamentary Committee that reviewed Bill C-91 in 1986 studied this matter at length and amended the Bill to
clarify that lay members were "individuals chosen from" certain groups rather than "representatives of" those groups
as the Bill had provided:
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Mr. Ouellet: Mr. Chairman, | would like that subclause 3.(3) of the bill be amended by striking out line 17 on
page 2 and substituting the following:

erality of the foregoing, individuals chosen from

This is the reason for my amendment. As has been pointed out by some of the withesses who have
appeared before us, if we leave the end of this paragraph as it is, the business community, legal
community, consumer group and labour group might believe that those who will advise the Ministers are
advising the Ministers on behalf of these communities and groups. It might create a conflicting advisory
board rather than an advisory board which is helping the Minister, in a sense, one that gives genuine and
unattached recommendations.

By changing a word there, it will be clear that these people are not representative of these so-called groups,
but are chosen from among these groups.

The Acting Chairman (Mr. Cadieux): Mr. Domm.

Mr. Domm: Mr. Chairman, to show how interested we are in getting along with the legal profession, and
noting that the Canadian Bar Association made this point in their presentation to the committee, we would
be prepared to accept that amendment as proposed by Mr. Ouellet.

Amendment agreed to...

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91. House of Commons,
Issue No. 10, Tuesday, May 20, 1986 at 10:37)

32 Since the members of the advisory council itself were not selected in order to act as representatives of the
groups from which they were chosen, it follows that the lay members recommended by the council were also not to
be seen as representative of such groups. The amendment by the Parliamentary Committee makes it clear that the
role of the advisory council was to consider lay appointments to the Tribunal based solely on the expertise and
experience of candidates, rather than on the extent to which those candidates represented the interests of different
groups in society. Indeed, the Minister had already made this clear:
Parliament has long recognized the need for special investigatory powers to deal effectively with
competition matters. However, as stated by the Supreme Court decision in the Southam case, certain
procedural safeguards have to be met in order to satisfy the protections embodied in the Canadian Charter
of Rights and Freedoms. There is also a very real need to reassess the adjudication of the non-criminal
matters under the Act to ensure that the adjudicator has the economic and business expertise to deal with
competition issues and yet still provide procedural fairness and consistency in decision-making.

(Competition Law Amendments: A Guide, at 5.)

33 The Tribunal further notes that the Minister is bound to consult the advisory council only when it has been
constituted. The Tribunal understands that in 1992, an order-in-council terminated the appointment of each of the
members of the advisory council established pursuant to subsection 3(3) of the CTA. Indeed, the February 1992-93
Budget announced the winding up of a list of agencies and committees as part of the deficit reduction initiatives.
The list included the advisory council on lay members of the Competition Tribunal (Hon. Gilles Loiselle, President of
the Treasury Board, Managing Government Expenditures, February 27, 1992, page 39). The document explained
that "...with Canada's competition regime now mature and well functioning, there is no longer a need to maintain a
separate statutory advisory committee [sic]." The elimination of the advisory council indicates to us that it is unlikely
that the council was constituted to ensure the selection of members who may share their views about the public
interest generally.

34 Accordingly, in our view, there does not appear to be a basis for inferring that Parliament intended the lay
members of the Tribunal to play the same role as members of multi-functional administrative agencies. In particular,
lay members of the Tribunal do not exercise their discretion to determine the public interest in the face of conflicting
objectives because (a) the Tribunal is adjudicative only and, like a court, has no public-interest mandate; (b)
discretion to determine the public interest is not required to adjudicate; (c) the Act, which itself defines the public
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interest, clearly articulates what the Tribunal is to do when a merger that lessens competition substantially also
generates efficiency gains, and (d) the party with the public-interest mandate, if there is one, is the Commissioner.

35 The idea of the Tribunal as a court was readily accepted in 1991 by senior officials of the federal Justice
Department:
The 1986 amendment package, among other things, shifted the merger and monopoly provisions from the
criminal law to a civil basis. Adjudication of these provisions, along with the existing civilly reviewable
practices, was placed in the hands of the newly created Competition Tribunal. The Tribunal is a hybrid court
which sits in panels consisting of judges of the Federal Court Trial Division and lay members possessing
knowledge of economics and business matters.

(D. Rutherford, Q.C., Associate Deputy Minister, Department of Justice, Canada and J.S. Tyhurst, Counsel,
Department of Justice, Canada. "Competition Law and the Constitution: 1889-1989 and into the Twenty-
First Century”, chapter 8 of R.S. Khemani and W.T. Stanbury (eds.), Historical Perspectives on Canadian
Competition Policy, The Institute for Research on Public Policy, Halifax, 1991 at 277) [hereinafter,
Rutherford and Tyhurst]

36 It is noteworthy that neither the Minister nor these senior officials made any mention whatsoever to any public-
interest role for the Tribunal or any such role therein for the lay members of the Tribunal.

IV. ROOTS OF THE MERGER PROVISIONS OF THE ACT

37 In the Appeal Judgment, the Court adopts the legislative history of section 96 as recited by Madame Justice
Reed in the Hillsdown decision (Canada (Director of Investigation and Research) v. Hillsdown Holdings (Canada)
Ltd. (1992) 41 C.P.R. (3d) 289) and refers to Reed J.'s analysis of the preceding, unenacted versions of the
efficiency defence in Bills C-42 and C-29. In the Court's view, these Bills "...did not require that the efficiencies
gained from an anti-competitive merger be balanced against its effects." (Appeal Judgment, paragraph 129 at 50-
51)

38 To illustrate, the Court points out that
[130] Thus, Bill C-42 would have permitted an anti-competitive merger to proceed, provided only that
substantial efficiency gains could be proved "by way of savings of resources for the Canadian economy"
that would not otherwise have been attained: clause 31.71(5). Bill C-29 called for a determination of
whether "the gains in efficiency would result in a substantial real net saving for the Canadian economy":
clause 31.73(c). Neither of these provisions calls for a balancing of efficiencies against effects. Instead they
focus on resource maximization in the economy as a whole in the same way as the total surplus standard.

[131] | agree with Reed J.'s conclusion that, seen against this background, the more open-ended direction
given to decision-makers by section 96, namely to balance the efficiency gains against the "effects" of an
anti-competitive merger, should not be interpreted in substantially the same manner as the above clauses,
which explicitly permitted anti-competitive mergers when the resulting efficiency gains produced net savings
of resources for the Canadian economy. While earlier bills seem clearly to have encapsulated the total
surplus standard in the efficiency defences, section 96 does not.

(Appeal Judgment, at page 51) [Emphasis in original]

39 It appears to the Tribunal that both the Court and Reed J. have decided the meaning of subsection 96(1) of the
Act solely by reference to its terms and to the terms of the corresponding subsection of preceding bills designed to
amend the Combines Investigation Act, R.S.C. 1970, c.C-23, ("Combines Investigation Act"). We believe that a
careful and detailed review of the legislative history of section 96 is essential to properly understand the true
meaning of that provision.

A. 1969 INTERIM REPORT OF THE ECONOMIC COUNCIL OF CANADA

40 The source of the various bills proposed by the federal government was the Interim Report on Competition
Policy issued by the Economic Council of Canada in July 1969 (the "Report"). That Report was the second of three
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reports in response to a special Reference from the federal government dated July 22, 1966, requesting the
Council:
"In the light of the Government's long-term economic objectives, to study and advise regarding:

(a) the interests of the consumer particularly as they relate to the functions of the Department of the
Registrar General [now the Department of Consumer and Corporate Affairs];

(b) combines, mergers, monopolies and restraint of trade;
(c) patents, trade marks, copyrights and registered industrial designs."

(Report, at 1)

41 The Economic Council pointed out in the Report that the first part of the Reference was treated in the Council's
Interim Report on Consumer Affairs, published in 1967, and that its next report would discuss the matters in (c) of
the Reference (Report, at 1). The Economic Council wrote that:
The present Report deals with the second part - that is, with "combines, mergers, monopolies and restraint
of trade" or, as we prefer to call it, competition policy.

(Report, at 1)
Accordingly, the Economic Council distinguished competition policy from the federal role in consumer protection.

42 Describing the objectives of previous competition policy, the Economic Council observed:
In the past, the major objective of Canadian competition policy has usually been expressed in such terms
as "the protection of the public interest in free competition”. But it is necessary to go behind this and ask
what the preservation of competition was intended to accomplish. One would be unwise to assume that
what the legislators aimed at was a single, simple end such as economic efficiency. At least some role was
likely played by considerations such as the desire to diffuse economic power (and thus, by implication,
political power), sympathy for the plight of the small enterprise and entrepreneur, suspicion of big business,
and concern for the fairness of competitive behaviour.

On the whole, however, competition policy in Canada appears to have been directed towards more strictly
economic ends. Two such ends may be distinguished, one being concerned with the distribution of income,
the other with the allocation of real resources in the economy.

Popular thinking about competition policy has tended to stress the first, or income, objective...

Professional economists, while not ignoring income distribution effects, have tended to be more concerned
with the second objective of competition policy-the resource-allocation objective. This is a less obvious
objective, but a highly relevant one for broad economic goals such as productivity growth. To many
economists, the greatest objection to monopoly (again using the extreme example) is that it distorts the way
scarce human and physical resources are brought together and used to meet the many demands of
consumers. It leads, in other words, to inefficiency. The monopolist's prices are too high, relative to other
prices, and because the usual adjustment machinery is not operative, they remain so. As a result, "relative
prices become unreliable as indexes of relative scarcities and relative demands ... too little will be produced
and too few resources utilized in [monopolistic] industries with high margins; and too much will be produced
and too many resources utilized in industries with low margins." ...

(Report, at 6-7)

43 The Economic Council concluded that competition policy (i.e. policies toward combines, mergers, monopolies
and restraint of trade) should focus on economic efficiency:
It will be a recurrent theme in this Report that Canadian competition policy should aim primarily at bringing
about more efficient performance by the economy as a whole. Competition should not itself be the objective
but rather the most important single means by which efficiency is achieved...

(Report at 9) [Emphasis in original, underlined emphasis added]
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Essentially, we are advocating the adoption of a single objective for competition policy: the improvement of
economic efficiency and the avoidance of economic waste, with a view to enhancing the well-being of
Canadians...

This concentration on one objective is not meant to imply any necessary disparagement of other objectives,
such as more equitable distribution of income and the diffusion of economic power, which have been
entertained for competition policy in the past. It is simply that we believe:

(1) that a competition policy concentrated on the efficiency objective is likely to be applied more
consistently and effectively; and

(2) that there exist more comprehensive and faster-working instruments, particularly the tax
system and the structure of transfer payments, for accomplishing the deliberate redistribution
of income and the diffusion of economic power, to whatever extent these are thought to be
desirable.

(Report, at 19-20)

44 Thus, the Report firmly established that redistributive effects of competition policy were separate matters. The

Council also cautioned against the uncritical acceptance of competition policies in other countries, in particular, the

United States:
In drawing lessons from abroad, appropriate allowance must of course be made for differences between
the Canadian and foreign economic environments. This has often been pointed out with reference to the
United States. Although competition policies in Canada and the United States, as instituted in the late
nineteenth century, were in many ways a response to common concerns, their subsequent divergence has
been partly a reflection of certain rather deep-seated differences between the two countries...and the
smaller size and greater openness and world-trade orientation of the Canadian economy. Perhaps the most
important implication of the latter difference is that the Canadian economy is less able than its U.S.
counterpart to afford a competition policy that, on occasion, may be prepared to sacrifice economic
efficiency for other ends, such as the preservation of small business.

(Report, at 48) [Emphasis added]

45 The Economic Council recommended the creation of a tribunal that would adjudicate mergers to determine anti-

competitive effects and "offsetting public benefits™:
In its examination of a merger, the tribunal might be expected to have regard to all aspects of the merger
that were related in any important way to the tribunal's general terms of reference. It would be primarily
concerned with whether the merger was likely to lessen competition to the detriment of final consumers,
and whether there were likely to be any offsetting public benefits. In addition, and without restricting the
generality of the foregoing, the tribunal would be requested to pay attention to the following matters in so far
as they appeared to be of substantial economic importance in any particular case:

(8) the likelihood that the merger would be productive of substantial "social savings", i.e. savings
in the use of resources (including resources used for such purposes as research and
development), viewed from the standpoint of the Canadian economy as a whole.

(Report, at 115-116) [Underlined emphasis added]

46 Given the Economic Council's overriding concern with efficiency and its belief that distributional concerns were
not part of competition policy, it is clear that the tribunal was not to be concerned with the redistributional effects of
an anti-competitive merger when it considered item (8) because those effects were not losses of resources and, as
redistributions of income, were not losses to society when viewed from the standpoint of the Canadian economy as
a whole. Accordingly, the use of the phrase "offsetting public benefits" could not be used to introduce re-
distributional effects. Yet, the Economic Council did refer to a "balancing assessment":
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...[The Director] would leave the consideration of item (8), dealing with social savings, to the tribunal, which
in many cases would find itself required to perform a balancing assessment between possible detrimental
effects on competition and possible beneficial effects in the form of social savings. It should be pointed out
in this connection that what appear to be cost savings to individual firms are not always "social savings", i.e.
savings for the total economy. Thus, for example, a firm that has grown larger by acquiring another firm
may be able to obtain certain supplies more cheaply purely by virtue of its greater bargaining power. There
are various possible outcomes in terms of profits and prices, but there is no saving in terms of the real
resources (the physical amounts of labour, capital, etc.) required to produce and transport the supplies in
question. No real resources are freed for other uses in the economy...

(Report, at 117) [Emphasis added]

Accordingly, the Economic Council's "balancing assessment" referred, not to adverse redistributive effects on
consumers, but to the detrimental effects of a merger on competition. In this assessment, the Economic Council
emphasized the need to distinguish between real savings and pecuniary savings.

B. LEGISLATIVE HISTORY OF THE EFFICIENCY DEFENCE

47 Bill C-256 was the government's first attempt to amend the Combines Investigation Act following publication of
the Report. The government did not accept the Economic Council's insistence on economic efficiency as the sole
objective of competition policy, as can be seen in the preamble to Bill C-256:
Whereas competition in the private sector is ordinarily the best means of allocating resources, of enhancing
efficiency in the production and distribution of goods and services and of transmitting the benefits of
efficiency to the public, and competition also furthers individual enterprise by decentralizing economic
power and reducing the need for government intervention in the achievement of economic objectives;

And Whereas it is therefore desirable to promote competition actively and also to remove, throughout
Canada, obstacles to competition whether created by combinations, mergers, monopolies or other
situations or practices, and such objectives can only be achieved through the recognition, encouragement
and enforcement of the role of competition as a matter of national policy;

And Whereas it is also recognized that in cases where a market is too small to support a sufficient number
of independent firms of efficient size to promote effective competition, alternative means of promoting
maximum efficiency may be required, but that where such an alternative means is adopted, it is necessary
to ensure that the resultant benefits will be transmitted in substantial part and within a reasonable time to
the public and that the public will be protected against any abuses that the alternative means of promoting
efficiency may facilitate;

And Whereas it is necessary and desirable, in the interest of efficiency of production and distribution and
the transmission of the benefits thereof to the public, to promote honest and fair dealing in the market;

Now therefore...

(House of Commons, Bill C-256, 3rd Session, 28th Parliament, 19-20 Elizabeth I, 1970-71. (First Reading,
June 29, 1971) [Emphasis added]

48 The preamble specifically calls attention to economic power, and to consumer welfare when it would be

necessary, due to small market size, to depart from competition in order to achieve efficiency. The merger

provisions of Bill C-256 addressed this concern with an efficiency defence that included a "passing on" requirement:
s.34(3) A merger shall not be prohibited or dissolved by order of the Tribunal if it is satisfied

(a) that none of the parties thereto could reasonably have commenced or continued to carry on business in
the relevant market independently; or

(b) that

(i) the merger has led, is leading or is likely to lead to a significant improvement of efficiency over that which
any of the parties to the merger could have achieved by commencing or continuing to carry on business
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independently or in any other manner that would have led to less restriction of competition than resulted or
would be likely to result from the merger, and

(ii) a substantial part of the benefits derived or to be derived from such improvement of efficiency are being
or are likely to be passed on, through conditions imposed by the market or by order of the Tribunal, to the
public within a reasonable time in the form of lower prices or better products.

49 It was a clear concern of Bill C-256 that redistributional effects of anti-competitive mergers saved by efficiency
gains not harm consumers beyond a reasonable time period. This concern was successively de-emphasized in
subsequent bills.

50 Section 1 of Bill C-42 contained as preamble:
"An Act to provide for the general regulation of trade and commerce by promoting competition and the
integrity of the market place and to establish a Competition Board and the office of Competition Policy
Advocate

WHEREAS a central purpose of Canadian public policy is to promote the national interest and the interest
of individual Canadians by providing an economic environment that is conducive to the efficient allocation
and utilization of society's resources, stimulates innovation in technology and organization, expands
opportunities relating to both domestic and export markets and encourages the transmission of those
benefits to society in an equitable manner;

AND WHEREAS one of the basic conditions requisite to the achievement of that purpose is the creation
and maintenance of a flexible, adaptable and dynamic Canadian economy that will facilitate the movement
of talents and resources in response to market incentives, that will reduce or remove barriers to such
mobility, except where such barriers may be inherent in economies of scale or in the achievement of other
savings of resources, and that will protect freedom of economic opportunity and choice by discouraging
unnecessary concentration and the predatory exercise of economic power and by reducing the need for
detailed public regulation of economic activity;

AND WHEREAS the effective functioning of such a market economy may only be ensured through the
recognition and encouragement of the role of competition in the Canadian economy as a matter of national
policy by means of the enactment of general laws of general application throughout Canada and by the
administration of such laws in a consistent and uniform manner;

NOW, THEREFORE,..."

(Bill C-42, 2nd Session, 30th Parliament, 25-26 Elizabeth II, 1976-77. (First Reading March 16, 1977)
[Emphasis added]

51 Bill C-42's preamble expresses concern for efficiency and equity generally, and states that saving resources
could entail a departure from competition. However, in contrast with the previous bill, Bill C-42 limited the availability
of the efficiency defence and dropped the "passing on" requirement:
s.31.71(5) The Board shall not make an order under subsection (3) where it is satisfied by the parties to a
merger or proposed merger to which this section applies that the merger or proposed merger has brought
about or that there is a high probability that it will bring about substantial gains in efficiency, by way of
savings of resources for the Canadian economy that are not reasonably attainable by means other than the
merger.

(7) Where the Board finds that

(a) subsection (5) applies in respect of a merger or

proposed merger to which this section applies, and
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(b) the merger or proposed merger will or is likely to result in virtually complete control by the parties to the
merger or proposed merger in respect of a product in a market,

the Board shall, notwithstanding subsection (5), make an order under subsection (3)...

52 The new approach to equity in merger review was therefore not to require a "passing on" of the benefits of
efficiency gains to consumers, but rather to deny the availability of the efficiency defence when the merger would
lead to virtually complete control of a product in a market. However, when the efficiency defence was available, no
measures for consumer protection in respect of an anti-competitive merger were provided in the merger provisions.

53 The preamble and corresponding provisions in Bill C-13 (3rd Session, 30th Parliament, 26 Elizabeth I, 1977)
were virtually identical to the above provisions of Bill C-42, although the efficiency defence in subsection 31.71(5)
now required a "clear probability of substantial gains in efficiency that save resources for the Canadian economy".
The limitation on the availability of the efficiency defence was retained.

54 Bill C-29 (2nd Session, 32nd Parliament, 32-33 Elizabeth 1, 1983-84) differed in several respects. It contained
no preamble or purpose clause and hence no reference to any goal including equity. It assigned merger review to
the courts with an efficiency defence:

s.31.73 The Court shall not make an order under section 31.72...

(c) where it finds that the merger or proposed merger has brought about or is likely to bring about
gains in efficiency that will result in a substantial real net saving of resources for the Canadian
economy and that the gains in efficiency could not reasonably be expected to be attained if the
order were made.

Like Bills C-42 and C-13, there was no "passing on" requirement; however, unlike those Bills, there was no
limitation on the availability of the efficiency defence.

55 In December, 1985, the Minister introduced Bill C-91 (1st Session, 33rd Parliament, 33-34 Elizabeth II, 1984-85)
with a purpose clause and an efficiency defence which survived subsequent Parliamentary review and were
included in the Act.

56 In Hillsdown, supra, Reed J. concluded that subsection 96(1) of the Act differed from the efficiency defences in
Bills C-42 and C-29 only because it required the balancing of efficiency gains against the effects of the merger
which those Bills did not apparently require. However, it does not appear that Reed J. took note

(a) of the explicit concern with distributional equity in the preambles of Bills C-256, C-42 and C-13, and the
explicit omission thereof in Bills C-29, C-91 and the Act;

(b) that Bill C-42 and all subsequent bills and the Act had dropped the "passing on" requirement in the
efficiency defence contained in Bill C-256, and

(c) that the limitation on the availability of the efficiency defence in Bills C-42 and C-13 was omitted from
Bills C-29, C91 and the Act.

57 In the Tribunal's view, Bill C-29, by requiring the "substantial real net saving", did call for a comparison of gains
in efficiency attributable to the merger with the effects that reduced the savings therefrom. This formulation was an
indication that the gains in efficiency and the effects had to be expressed in like units, otherwise the netting could
not be done. For example, it is not clear how adverse redistributive effects, which are not losses of real savings,
could be netted against real savings. Moreover, Bill C-29 contained no preamble or purpose clause and no
reference to equity.

58 While, unlike Bills C-256, C-42 and C-13, Bill C-91 made no reference to equity, the issue of fairness to
consumers came before the Parliamentary Committee reviewing Bill C-91.

C. THE PARLIAMENTARY COMMITTEE
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59 In its Appeal Judgment, the Court held the following:
[100] Finally, I also find it difficult to accept the Tribunal's interpretation of the Act for the following two
reasons. First, when Bill C-91 was introduced in Parliament it was widely regarded as a consumer
protection measure. Thus, the Minister responsible stated in the House of Commons (Debates, supra, at
11927) that the Consumers' Association of Canada saw the Bill as promising "real progress for consumers".
Indeed, the guidebook introduced when the legislation was first tabled states (Consumer and Corporate
Affairs Canada, Competition Law Amendments: A Guide (December 1985), page 4):

Consumers and small business are among the prime beneficiaries of an effective competition policy.

[101] In addition, the background document released when the amendments were previously tabled
(Consumer and Corporate Affairs Canada, Combines Investigation Act Amendments 1984: Background
Information and Explanatory Notes (April 1984), page 2), states that:

the Bill is concerned with fairness in the functioning of markets-fairness between producers and
consumers, fairness between businesses and their suppliers, and suppliers and their customers.

[102] It thus seems to me unlikely that Parliament either intended or understood that the efficiency defence
would allow an anti-competitive merger to proceed, regardless of how much the merged entity might raise
prices, provided only that the efficiencies achieved by the merger exceeded the resulting loss of resources
in the economy at large. As Reed J. noted in the Hillsdown case, supra, at pages 337-38, differences in the
drafting of the efficiency defence in the precursors to Bill C-91, which were not enacted, point in the same
direction, and are considered in paragraphs 129-131, post.

60 The Court's extract from page 4 of the Competition Law Amendments: A Guide, is an extract from the Minister's

statement noted above and, in the Tribunal's view, requires some examination. The quoted passage comes in the

context of the following:
The relatively small size of the Canadian market and the overall importance of international trade to the
economy dictates that certain industries have to be concentrated in order to achieve scale or other
efficiencies necessary to compete in world markets. However, the trend toward increasing concentration
historically has been a cause for concern, and many industries are protected from competition by high
economic and institutional barriers to entry, such as high tariffs. The Bill brings the law into focus with
current economic realities so that it is better able to deal with the implications for Canadian industry of
foreign competition in Canada and competition in world markets.

Consumers and small business are among the prime beneficiaries of an effective competition policy. These
two groups are afforded little protection from anti-competitive conduct on the part of large, dominant firms
under the existing legislation. The Bill strengthens the law and makes it more effective, thus ensuring
fairness in the marketplace. This will benefit consumers and will maintain and encourage the drive and
initiative of the small business sector, which has the greatest potential for job creation.

(Competition Law Amendments: A Guide, at 4) [Emphasis added]

The full extract makes it clear that the creation of dominant firms able to compete successfully is the policy goal,
and that consumers and small businesses will be better protected from anti-competitive conduct by these firms.
When viewed in context, the cited extract does not confirm that the civil matters under Act are primarily measures
for consumer protection, although consumers and small businesses would be "among the prime beneficiaries" not
only from improved protection but also from the greater ability to compete.

61 In quoting the document Combines Investigation Act Amendments 1984: Background Information and
Explanatory Notes (April 1984), the Court is referring not to Bill C-91 but rather to Bill C-29. As noted above, Bill C-
29 differed from its predecessors by making no reference whatsoever to equity. Moreover, its efficiency defence
explicitly ignored the redistributive effects that concerned its predecessor bills: the "passing on" requirement of Bill
C-256 and the limitation on the efficiency defence in Bills C-42 and C-13 were dropped from this Bill. The "fairness"
in the sentence quoted by the Court refers not to social equity but, rather, the fairness of opportunity provided in a
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competitive marketplace; there is no presumption that the resulting distribution of income and wealth in a
competitive economy will be fair or equitable. Indeed, competitive markets may distribute income and wealth
inequitably.

62 In the Tribunal's view, Parliament clearly understood that consumer protection was not the main goal of the
amendments to the Act or of the merger provisions in particular. The Committee that considered Bill C-91
considered two amendments to the purpose clause that would have confirmed that view, but those amendments
were not adopted by the Committee and not reported to the House of Commons:
Mr. Ouellet: My amendment, Mr. Chairman, relates to the purpose of the bill, which is stated on page 7. |
would like to strike out lines 14 to 26 and substitute the following:

The purpose of this act is first and foremost to provide consumers with competitive prices and product
choices, and also in order to [e]nsure that small and medium-size enterprises have an equitable
opportunity to participate in the Canadian economy and in order to maintain and encourage competition
in Canada in order to promote the efficiency and adaptability of the Canadian economy, in order to
expand opportunities for Canadian participation in world markets while at the same time recognizing
the role of foreign competition in Canada.

The purpose of my amendment is to give priority to consumers interests. You will note, Mr. Chairman, that
not one word of my amendment is different from clause 1.1.

Mr. Ouellet: The reason for my amendment is to give priority to competitive prices and a choice of products
for consumers. A Competition Act is first and foremost one that should protect consumers. The prime
objective of a Minister of Consumer and Corporate Affairs should be to protect consumers. The way in
which the purpose of the bill is presented suggest that consumer protection is the Minister's least concern. |
do not think that this is the case. | therefore want to restore the normal order and refer to consumers first,
then to competition in world markets and finally to the Canadian economy.

Mr. Domm: Yes. | appreciate the opportunity to point out that the purpose of this clause we are discussing
today is to encourage competition, and particularly participation in world markets. It is not to overlook
consumers. But | think it is to act as a guide to the purpose and object of the legislation. Competition itself is
not an end, but it is rather the most effective means of stimulating efficiency and productivity and Canadian
industrial growth. | think that we have to be cognizant of efficiency, international competitiveness and
fairness.

Consumers would benefit directly from increased competition because that of course results in lower prices
and increased choice and better quality. | think there are some other factors that we should consider too,
such as the Constitution. | would like to ask our gentleman from Justice to elaborate on that at this time.

Mr. Rosenberg: This morning, Mr. Ouellet, you raised the question about the constitutionality of the
tribunal's jurisdiction. In looking at your amendment, | am a little bit concerned that in characterizing the
purpose of the act as being first and foremost to provide consumers with competitive prices and product
choices, essentially it seems to be characterized as a concern with individual contracts between consumers
and the prices consumers pay for goods rather than with a concern for competition generally.

I am concerned when you start characterizing the business of the federal government as being individual
consumer contracts, you are straying into an area which is within provincial jurisdiction; that is, contracts or
property and civil rights in the province. | think it is important to characterize the goal of the law as being
generally the encouragement of competition.

That being the purpose, one of the effects of it is going to be to lead to lower consumer prices and better
product choice, but | think it is important not to lose sight of the fact the general purpose has got to be with
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respect to the competitive system generally throughout the country and not with respect to specific
consumer concerns. The provinces have consumer protection statutes within their jurisdiction.

Mr. Domm: Thank you very much. We should also point out some positions taken by organizations like the
Canadian Federation of Independent Business. On page 312 of their brief, they are very pleased with the
inclusion of small business in the purpose clause. Also, the Canadian Manufacturers' Association, page
301: they are pleased with the wording of proposed subsection 1.1, which fully recognizes competition is
international as well as domestic in today's marketplace, on page 1. The Chamber of Commerce, on page
316, point 2, is pleased that any framework legislation such as Bill C-91 must in itself be capable of being
interpreted in a dynamic fashion. These are other reinforcing justifications for dealing specifically with the
encouragement of competition in Canada.

Mr. Cadieux: | would just like to add, Mr. Chairman, that when you look at the title, whether you look at it in
French or in English, loi sur la concurrence or Competition Act, and then go into the object-and if | read the
English version of your text, which is perhaps more explicit, the purpose of this act is first and foremost to
provide consumers with competitive prices, etc.-I think | agree more and more with the legal experts here
that perhaps we are creating a horse of a different colour right now. We do have to deal with competition
and of course, as a consequence, will ensure better prices for the consumer. Because of this, | will have to
vote against the proposed amendment.

Motion negatived: nays, 3; yeas, 2
The Chairman: Mr. Orlikow's amendment now, on the same clause.

Mr. Orlikow: Mr. Chairman, | would move the following amendment to clause 19. | would move to strike out
lines 14 to 26 and substitute the following words:

1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to provide
consumers with competitive prices and choice of goods and services wherever they may live, while at
the same time ensuring that small and medium-sized enterprises have a full opportunity to participate in
an economy with open markets.

The Chairman: Do | have some comment from Mr. Cappe or Mr. Domm? Mr. Cappe.

Mr. Cappe: Mr. Chairman, | do not have any comments on the reordering of the objectives. | think the
dropping of the reference to promoting efficiency and adaptability of the Canadian economy is important,
partly because of the way it affects consumers. | will just make that one comment.

Amendment negatived: nays, 3; yeas, 2

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91. House of Commons,
Issue No. 10, Tuesday, May 20, 1986 at 10:59-10:62)

63 The Tribunal notes, for greater certainty, that Mr. Cappe and Mr. Rosenberg appeared before the Committee in
their positions as Assistant Deputy Minister, Policy Coordination and General Counsel, respectively, for the
Department of Consumer and Corporate Affairs and were co-drafters of Bill C-91.

64 It is apparent that the Minister's comments regarding Bill C-91 to which the Court refers relate to the benefits of
competition generally for consumers. As the Parliamentary Committee emphasized, the principal focus of the
amendments to the Act was not to protect consumers directly because, inter alia, doing so intruded in the provinces'
domain and restricted the attainment of other goals, including efficiency, that also benefit consumers.

65 It is certainly true that Bill C-91 received support from the Consumers' Association of Canada, but only insofar
as the Bill promoted its approach to consumer welfare. In fact, the Association was critical of the efficiency defence.
A representative of the Association appeared before the Parliamentary Committee and made the following
statement:
Mr. Thompson: ...l would just like to sum up our remarks at this stage by saying that we think Bill C-91 is
substantially better that what we have now. It is progress; there is no question about that. This is probably a



Page 24 of 85
Canada (Commissioner of Competition) v. Superior Propane Inc.

familiar refrain to this committee at this stage. However, we think that from the consumer perspective it falls
a long way short of what we deserve...

We have a very short list of suggestions for improvements, | think it is fair to say-improvements in the
tribunal powers, opportunities for consumers to appear before the tribunal, the removal of "unduly" from the
conspiracy section, the removal of the object or intent test from "abuse of dominant position", tightening up
of the efficiency defence and mergers, and a lowering of pre-natification thresholds.

We feel that those are proposals which would significantly improve price and choice for consumers in the
economy...

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91, House of Commons,
Issue No. 6, Tuesday, May 8, 1986 at 6:11)

66 The Consumers' Association of Canada was not alone in its criticism before the Parliamentary Committee of the
efficiency defence in Bill C-91. We wish to point out and emphasize the remarks of Professor William Stanbury who
stated that the provision was vague because it required, in his view, comparing "...a redistribution of income and the
other involves with real gains in terms of the savings of resources.” (Minutes of Proceedings and Evidence of the
Legislative Committee on Bill C-91, Issue No.3, Tuesday, April 29, 1986 at 3:7).

67 Mr. D. O'Hagan, representing the Canadian Labour Congress, cited the position on the efficiency defence of the
Consumers' Association of Canada with approval and insisted that
...the tribunal is empowered to attach structural conditions to assure that efficiency gains would be passed
on to consumers in the form of better prices, better quality; to workers in the form of more stable jobs, better
incomes and better working conditions; and to other community groups in ways that are relevant to them...

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91, Issue No. 9, Thursday,
May 15, 1986 at 9:12-9:13)

68 However, Mr. L. Hunter, former Director of Investigation and Research and co-drafter of Bill C-91, testified
before the Committee as follows:
Economic efficiency in the merger section, which is a defence as well, is really based on two fundamental
premises. First of all, we want a law that will allow the government to be able to stop merger activity which
has a serious effect on competition, however defined. "Substantially" happens to be the word that is used.
At the same time, we want to recognize that mergers can truly bring about efficiency savings. They can
lower costs. Those cost savings are important to the economy and to consumers.

For many years, going back to the Economic Council of Canada's report in 1969, there has been the notion
of trading off these two things. On the one hand we want to look at the effect on competition and how
serious that is; on the other hand, we want to look at what cost savings or efficiency gains there will be from
the merger activity. This proposal basically says that if those efficiency savings are greater than the likely
cost of competition, you should allow the merger.

Regarding what that efficiency test will come to mean, | think economists would tell you that it has a
relatively precise meaning. It certainly means long-run economies of scale. By merging, you increase the
production line you can undertake and that will lower your unit cost. That is an efficiency saving. There may
also be economy efficiencies that arise from the dynamic nature of your business and the degree of
innovation and research you undertake...

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91, Issue No. 7, Monday,
May 12, 1986 at 7:27-7:28)

69 Finally, the Committee debated at length an amendment to remove the efficiency defence from the proposed
merger provisions of Bill C-91:
Mr. Ouellet....The purpose of this amendment is to remove from the bill the exception that is given there to
the industry to plead before the tribunal that the merger should be approved where gain in efficiency would
result.
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My feeling is that this gain of efficiency is of such a magnitude that it could in fact impair the tribunal in
preventing some mergers from taking place. In almost every merger, it would be possible to plead with
good economics experts, accountants and so on that there will be gains in efficiency...

Mr. Domm: We would oppose the motion for amendment. | can talk to it at some length here, but | suppose
in summary our reason for opposition would be that the purpose of this policy is basically to promote
efficiencies. This is not an absolute override but rather a balancing defence of the benefits against the
costs. For this reason, we would prefer to leave the proposed section 68 intact as printed.

Mr. Orlikow: Yes, Mr. Chairman, | certainly want to support Mr. Ouellet's amendment. | am not going to
make a long speech at this stage. It has already been argued and we have had withesses who have
pointed out that to a large extent mergers really bring no real efficiencies and no real reductions in prices
and certainly do not lead to more competition. We have had a whole series of mergers. We had Imasco
taking over Canada Trust, Brascan Housing taking over paper companies, and mining companies going
into Trilon. I think it is in today's The Financial Post or The New York Times. We are talking about assets of
$60 billion or $90 billion, which means they have more economic power than the major bank. You have
power corporations taking over all sorts of businesses and now moving into power finance.

There is no evidence these take-overs, these mergers, have done anything for Canadian, or have produced
more jobs. If we could do the kind of in-depth study of those corporations we should be doing, we would
find there are less jobs now than there were before the mergers, prices have not come down, and they
have not spent more money on research and development.

It seems to me, and | have said this before, with this kind of clause in the bill, it is an open invitation for
these mergers to be encouraged. These kinds of clauses give the people and the companies involved in
mergers a defence to argue they are going to be more efficient and so on, if they should be charged under
the provisions of this bill. | think it will be very difficult for the tribunal, as it has been for the courts with the
old legislation, to take any effective action. For that reason, | would support Mr. Ouellet's amendment.

Mr. Domm: To refer to answer by Mr. Orlikow, page 7 of the bill, where we have outlined the purpose of the
bill in proposed subsection 19.(1.1), is clearly to promote the efficiency and adaptability of the Canadian
economy in order to expand opportunities for Canadian participation in world markets.

Regarding his concern, which has just been expressed-that there is no obligation to pass gains on to the
consumer-| say such an obligation can be very difficult to objectively measure or to monitor, and unless the
lessening of competition is overwhelming, competition in the market will result in gains passed on to
consumers. For that reason, | would not be willing to support that amendment.

Mr. Orlikow: Just for the record, Mr. Chairman, | remind Mr. Domm and members of the committee that
witnesses, including Professor Stanbury, were very emphatic that this bill would be and is quite deficient in
its ability to attain the objectives which it sets out, if it does not give the tribunal the opportunity to deal with
mergers.

Mr. Ouellet: | have a question to ask to the Parliamentary Secretary. As Professor Stanbury has pointed out
to us, proposed section 68 contemplates a trade-off between gain and efficiency, and the lessening of
competition. According to the government, which of the two is most important?

Mr. Domm: | think it goes back to a former statement | made in response to your original motion. It is a
balancing defence we are looking for. It is not a question of which one, but rather a balancing defence of
the benefits against the costs.

Mr. Ouellet: Do you agree that, as Professor Stanbury indicated to us, the matters which the tribunal will
have to consider under this clause are not comparable, since one involves a redistribution of income and
the other involves real gain and resource savings? Because Parliament does not seem to give any
guidance to the tribunal and its priorities and the way to be applied to lessening competition and gaining
efficiency, it seems it would be very difficult for the tribunal to choose. It seems clear it would be very
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difficult for the tribunal to choose. It seems clear there might be some gain of efficiency in any take-over, in
any merger. Is this what government feels is more important, to the detriment of lessening competition?

Mr. Domm: The provision we are asking for provides "a simple redistribution of income shall not be
considered to be a gain in efficiency."

Mr. Ouellet: This satisfies my questions. | thank Mr. Cappe, but I still believe such exceptions represent a
major loophole in the merger sections and such a wide loophole should not be in the legislation. If we really
want to have a legislation that effectively deals with mergers which could lessen competition, such
exceptions where gain and efficiency should not be accepted.

Amendment negatived: nays, 4; yeas, 2

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91, Issue No. 11,
Wednesday, May 21, 1986 at 11:38-11:42).

70 The Tribunal notes that the Committee took issue with the absolute defence of "superior competitive
performance" under the abuse of dominance provisions in Bill C-91. That defence had provided as follows:
s.51(4) No order shall be made under this section where the Tribunal finds that competition has been, is
being or is likely to be prevented or lessened substantially in a market as a result of the superior
competitive performance of the person or persons against whom the order is sought.

The Committee rejected this absolute defence and instead provided that "superior competitive performance” was to
be a factor that the Tribunal would be required to consider when deciding whether a practice lessened or prevented
competition substantially in a market (Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-
91, Issue No. 11, Wednesday, May 21, 1986 at 11:33, 11:35). This factor now appears as subsection 78(4) of the
Act.

D. FREE COMPETITION

71 In oral argument and in written reply, the Commissioner refers to the Court's treatment of the wealth transfer
and to its acknowledgment of the "consumer protection" objective of the Act which, the Commissioner submits, is
reflected in a long line of Canadian jurisprudence. The Commissioner emphasizes "...the protection of the public
interest in free competition..." (Reply Memorandum of the Commissioner of Competition on the Redetermination
Proceedings ("Commissioner's Reply Memorandum on Redetermination Proceedings"), paragraph 91 at 34) and
argues that the extraction of wealth transfers from consumers through the exercise of market power represents
injury to the public that the Supreme Court of Canada condemned in 1912 in Weidman v. Shragge, (1912) 46
S.C.R. 1, (Commissioner's Reply Memorandum on Redetermination Proceedings, paragraph 92 at 34).

72 The Commissioner also draws attention to the 1992 Supreme Court of Canada decision in Nova Scotia
Pharmaceuticals (R. v. Nova Scotia Pharmaceutical Society [1992] 2 S.C.R. 606) in which the appellants were
charged with two counts of conspiracy to prevent or lessen competition unduly, contrary to the Combines
Investigation Act, paragraph 32(1)(c). The Commissioner quotes Gonthier J.'s decision:
...As this Court has always held in its previous judgments, the aim of the Act is to secure for the Canadian
public the benefit of free competition. Excessive market power runs against the objectives of the Act...

(Commissioner's Reply Memorandum on the Redetermination Proceedings, footnote 84 at 34)
73 The Tribunal notes that this quote omits the next and final sentence in that paragraph of Gonthier J.'s decision

which states:
When it occurs in the context of a conspiracy to restrict competition, s. 32(1)(c) will apply.

It goes without saying that Gonthier J. was referring to criminal conspiracy, and not to the merger provisions,
including the efficiency defence, under the civil law regime introduced in 1986.
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74 As a subsidiary matter, the Tribunal notes that the Supreme Court of Canada declined to rely on the doctrine of
"free competition” in its decisions in R. v. K.C. Irving et al. ((1977) 32 C.C.C. (2d) 1), which dealt with charges of
both monopoly and merger and in R. v. Atlantic Sugar et al. ((1981) 54 C.C.C. (2d) 373). In R. v. Aetna Insurance et
al. ((1977) 34 C.C.C. (2d) 157), the doctrine was discussed by the majority only in the context of the meaning of the
word "unduly”, and in Jabour v. Law Society of B.C. et al. ([1982] 2 S.C.R. 307), it appears that the Supreme Court
of Canada ignored the concept in order to approve the exemption of regulated conduct.

75 The inadequacy of the criminal law approach in light of the central goal of economic efficiency was pointed out
by senior Department of Justice officials in 1991 who wrote, quoting Bruce McDonald with approval:
Although the criminal law had provided a safe constitutional haven for nearly three quarters of a century,
concerns began to be expressed in the 1960's that competition legislation founded on such a basis might
not be effective. Bruce McDonald wrote in 1965:

The demands of 1889 are not the demands of the 1960's, and the combines cases illustrate the
contortions through which the courts have been going in their attempts to accommodate the change
absent any fundamental overhaul of the statute. The object of the statute has changed, and
increasingly the control of combines is recognized as a sophisticated problem requiring analysis of
economic data. The Canadian courts, aware of their deficiencies in the training needed for such
evaluations, resist as much as possible any debate over or inquiry into economic data or theory.

The considerations of 1889 which impelled the legislators to make the combines law criminal no longer
obtain. The undesirability of combines no longer stems appreciably from rejection on moral grounds;
nor can the Act be specific in such a way as to bring combines offences within the other general
category of moral element...This is not to suggest that combines ought to be in one of the two
categories; but only that, if it is not, the use of the criminal law as the appropriate control device must
be seriously questioned.

This theme was echoed by the Economic Council in its 1969 Interim Report on Competition Policy. The
Council had been asked in 1966 "In light of the government's longterm economic objectives, to study and
advise regarding ... combines, mergers, monopolies and restraint of trade...". It concluded that the primary
goal of competition policy should be the promotion of economic efficiency. That, to the Council, also meant
moving from the strictures of the criminal law to a more flexible civil law basis:

The basic reasons for seeking to place some of the federal government's competition policy on a civil
law basis would be to improve its relevance to economic goals, its effectiveness, and its acceptability to
the general public. The greater flexibility afforded by civil law is especially to be desired in those areas
of the policy that do not lend themselves well to relatively unqualified prohibitions and that may in
addition call for some case-by-case consideration of the likely economic effects of particular business
structures or practices.

(Rutherford and Tyhurst, at 258-259)

76 In the Tribunal's view, the statutory history and, in particular, the introduction of the civil law regime for mergers
in the 1986 amendments to the Combines Investigation Act indicate that it would be wrong to adjudicate mergers on
the basis of the "free competition" doctrine that has been applied by courts at various times in criminal conspiracy
matters.

77 The shift in the review of merger from criminal to civil law further indicates the correctness of the "full-blown rule
of reason" approach that Gonthier J. distinguished from the "partial rule of reason” that he found to be required by
the conspiracy provisions in the Nova Scotia Pharmaceuticals case. Except for refusals to deal under section 75 of
the Act which does not require a finding of substantial lessening of competition, the Tribunal has decided all cases
before it, including mergers, under the full-blown rule of reason. Accordingly, the Tribunal may review all of the
effects of an anti-competitive merger when the efficiency defence in section 96 is invoked.

E. TRIBUNAL'S CONCLUSIONS
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78 The Court writes:
Given the purposes historically pursued by competition legislation and, in particular, the expressly stated
purpose and objectives of the Competition Act, it is reasonable to infer from Parliament's failure to state
expressly that only deadweight loss is to be considered as an "effect" of a merger for the purpose of section
96, that other effects related to the statutory purpose and objectives, including the interests of the
consumers of the merged entity's products, must also be taken into account when the trade-off is made
between efficiencies and anti-competitive effects.

(Appeal Judgment, paragraph 109 at 43)

79 On the basis of the statutory history, the detailed and systematic review of Bill C-91 by the Parliamentary
Committee, and the Committee's refusal to delete the efficiency defence or to amend the purpose clause to make
consumer protection the primary focus of the legislation, the Tribunal can conclude only that the Committee was
well aware that the 1986 amendments to the Combines Investigation Act sought goals that differed from the goals
historically pursued by Canadian competition legislation. Historically, of course, Canada's merger law did not
provide an efficiency defence to an anti-competitive merger. The introduction of section 96 itself indicates that the
goals pursued by the 1986 amendments differed from those purposes historically pursued.

80 That the Parliamentary Committee removed the absolute defence of "superior competitive performance"” under
the proposed abuse of dominance provisions, but accepted the efficiency defence for mergers without amendment
is a clear indication that the Committee fully understood the concept of efficiency and the consequences of
providing the efficiency defence in merger review. It is clear to the Tribunal that the Parliamentary Committee
endorsed the view that efficiency was the paramount objective of the merger provisions of the Act. It is difficult to
reconcile these considerations with the Court's conclusion that Parliament did not intend or understand the
outcome, or that it intended something else, particularly in light of the various preambles and purpose clauses after
Bill C-13 that dropped all reference to equity as a goal of the legislation.

81 When Bill C-91 was introduced on second reading, the Minister stated in the House of Commons that the bill
was a major economically-oriented statute:
...The report of the Commission on the Economic Union and Development Prospects for Canada
underlined the importance of international trade for the Canadian economy by saying that, as much as
possible, Canada should use international trade to ensure a continued and aggressive competition on the
domestic market.

Mr. Speaker, economically oriented major statutes, such as the laws on competition, bankruptcy,
corporations, copyright and trademarks provide the essential tools for orderly trade as they establish the
basic rules for a competitive and fair market-based economy. However, most of these instruments are old,
inoperative and out of date. Our rules are obsolete, inadequate, and in some cases, more an obstacle than
an incentive to productivity. Canadian businesses will have difficulty in taking up the challenge to claim their
fair share of international markets and facing the impact of international competition on the domestic market
if they are paralyzed by inadequate legislation. Moreover, if our businesses are disadvantaged, all
Canadians will suffer.

| therefore believe, Mr. Speaker, that the Members of this House have a clear and pressing responsibility.
They must update these statutes, eliminate such obstacles to growth and economic prosperity and see to it
that businesses and consumers are treated fairly on the market.

(House of Commons Debates, (April 7, 1986) at 11926)

While, quite obviously, the government was concerned with fairness "on the market", the primary reason for
amending the Combines Investigation Act in 1986 was the need to strengthen Canadian business and provide an
incentive for productivity in the face of aggressive international competition to which the government was committed
and which would ultimately benefit consumers. Laws on bankruptcy, corporations, copyright and trademarks are
concerned with fairness but fairness is not their purpose; those laws are principally concerned with promoting
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national economic development. Similarly, the Act is a key part of the fundamental framework for economic
development. In the Tribunal's view, the portions of the Minister's speech cited by the Court (Appeal Judgment,
paragraphs 89 and 91 at 36-37) are indeed consistent with the above-quoted remarks of the Minister.

82 In its Reasons at paragraph 413, the Tribunal concluded that efficiency was the paramount objective of the

merger provisions of the Act, and the Court has stated that the Tribunal was correct:
[90] In spite of the existence of multiple and ultimately inconsistent objectives set out in section 1.1, in
certain instances the Act clearly prefers one objective to another. Thus, section 96 gives primacy to the
statutory objective of economic efficiency, because it provides that, if efficiency gains exceed, and offset,
the effects of an anti-competitive merger, the merger must be permitted to proceed, even though it would
otherwise be prohibited by section 92. In this sense, the Tribunal was correct to state that section 96 gives
paramountcy to the statutory objective of economic efficiency.

(Appeal Judgment, at 36-37)

The Court also stated that this conclusion did not limit the definition of effects to be considered:
[92] Thus, although section 96 requires the approval of an anti-competitive merger where the efficiencies
generated are greater than, and offset, its anti-competitive effects, the ultimate preference for the objective
of efficiency in no way restricts the countervailing "effects" to deadweight loss. Instead, the word, "effects"
should be interpreted to include all the anti-competitive effects to which a merger found to fall within section
92 in fact gives rise, having regard to all of the statutory purposes set out in section 1.1.

(Appeal Judgment, at 37)

83 The Court instructed the Tribunal to consider redistributive effects but it did not prescribe the method by which
the Tribunal would perform its task. The Tribunal must follow this instruction in light of the clear legislative history
that indicates that the merger provisions were not driven by the consumer interest. The Tribunal concludes that
adopting an approach that prevents efficiency-enhancing mergers in all but rare circumstances must be wrong in
law.

V. THE STANDARD OR TEST TO ASSESS THE EFFICIENCY DEFENCE

84 The Commissioner asserts that the full amount of income redistributed by the merger is to be included in the
assessment of "effects”. The Respondents argue, inter alia, that when the appropriate treatment of the redistributive
effects (i.e. the income/wealth transfer) is made, the gains in efficiency are sufficient to allow the instant merger to
proceed.

85 In the Tribunal's view, the appropriate standard for judging the sufficiency of efficiency gains in relation to the
effects of an anti-competitive merger is without doubt the central issue in this matter. The different standards were
addressed by the Commissioner's expert witness, Professor Townley, in his report (exhibit A-2081) and his
testimony. The Tribunal dealt with alternate standards rather briefly given its acceptance of the Total Surplus
Standard. However, in light of the Court's decision, we will now examine the various standards.

A. PRICE STANDARD

86 Under a pure Price Standard, a merger can be approved only if it does not lead to an increase in market power.
No consideration of efficiencies is allowed, even if efficiencies can be shown to lead to a price decrease.

B. MODIFIED PRICE STANDARD

87 Although Professor Townley refers to a "price standard”, he uses that label in connection with a merger where
efficiency gains can be considered. In his description of the standard, efficiencies are considered as a positive
factor in merger review but only when the post-merger price does not rise:
If firms wish to merge, and if the merger would cause the price of the commodity in question to decrease,
both consumers and firms would be better off than before the merger. That is, upward pressure on price is
caused by increased market power while downward pressure is exerted by decreased marginal costs. If the
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latter is stronger than the former, then the potential for an overall price dec[r]ease exists, thus benefitting
consumers.

(Townley report, exhibit A-2081 at 28)

88 For greater clarification, and due to its similarity to the Price Standard as discussed above, the Tribunal refers to
this standard as the Modified Price Standard. By requiring that efficiency gains be so large that the post-merger
price decreases as a result of the merger, the Modified Price Standard requires that at least some of the cost-
savings be passed on to consumers in the form of lower prices. However, under a Modified Price Standard, there is
no basis for attacking a merger simply because of the efficiency gains that can be attributed to it.

89 Professor Townley notes that this standard is consistent with the Pareto Improvement Criterion, and can
therefore be endorsed as a matter of welfare economics. He notes, however, that this standard assigns a
distributional weight of zero to merging firms (i.e. to the gains to the shareholders thereof) while assigning an
infinitely large weight to consumers. He further notes that
...The problem here is that application of this standard would disallow some mergers that are potentially
welfare-enhancing.

It was noted above that strict application of the Pareto Improvement Criterion would rule out some projects
or policies that a reasonable person would support. For example, a policy that would make most people
better off but a single person worse off would fail this criterion. Similarly, to rule against a merger that would
involve only a slight price increase yet massive cost savings would seem unreasonable.

(Townley report, exhibit A-2081 at 28-29)

Accordingly, Professor Townley does not advocate the Modified Price Standard.

C. CONSUMER SURPLUS STANDARD

90 Professor Townley describes the Consumer Surplus Standard as applicable to the case of a merger
characterized by a price increase and efficiency gains. If the gains in efficiency exceed the total loss of consumer
surplus (i.e. the deadweight (or efficiency) loss plus the consumer surplus that is redistributed from consumers to
shareholders as excess profits), then the merger would be approved (Townley report, exhibit A-2081 at 29).

91 As presented by Professor Townley, the Consumer Surplus Standard does not require that the post-merger
price decline or remain at the pre-merger level. It could allow a merger to proceed even if the post-merger price
increased.

92 Professor Townley adopts the following notation to describe the effects of the merger:
(a) the portion of lost consumer surplus (B) transferred to shareholders;
(b) the corresponding increase in the shareholder profit due to the higher price (B);
(c) the cost-savings (gains in efficiency) from the merger (A); and

(d) the loss of efficiency or deadweight loss (the remaining portion of lost consumer surplus) from the
merger (C).

In principle, at least, Professor Townley's variables are quantifiable and completely describe all of the effects on
economic efficiency and on consumer welfare. The merger is approved if the gains in efficiency exceed total loss of
consumer surplus, i.e. if A>B+C. Where these variables are not completely quantified, the required assessment
nevertheless remains the same: are the efficiency gains greater than all of the effects on efficiency and on
consumers. (The Tribunal notes that subsection 96(1) requires that efficiency gains exceed and offset all of the
effects of lessening or prevention of competition. It is not always clear whether advocates of the Consumer Surplus
Standard regard this standard as sufficient to meet the requirement to offset.)
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93 Professor Townley is critical of the Consumer Surplus Standard. It "...is not consistent with any traditional
welfare criterion (at least to my knowlege)..." (Townley report, exhibit A-2081 at 29-30). Moreover, by including the
entire amount of the loss of consumer surplus experienced by all consumers, it treats all consumers alike (i.e.
assigns the same weight to each) and protects all consumers even when some consumers are better off than the
shareholders of the merged firm:
From a welfare perspective, assigning distributional weights according to the Consumer Surplus Standard
may be appropriate if consumers of the product in question are relatively poor. However, what if those who
consume the product of the merged firms are relatively wealthy? That is, what if the commodity in question
is a luxury produced by firms owned by relatively poor individuals? (This is akin to legislating rent controls
on luxury apartments when the tenants are wealthier than the landlords.) | have no notion as to how likely
this situation may be, but a Consumer Surplus Standard does not allow the discretion to deal with this type
of case.

(Townley report, exhibit A-2081 at 31-32)

Accordingly, Professor Townley is critical of the Consumer Surplus Standard because it does not discriminate
among consumers, i.e. between relatively poor and relatively well-off consumers.

94 Under the Consumer Surplus Standard, the lost consumer surplus that is transferred to shareholders equals the
excess profits received. However, the loss of surplus matters but the corresponding profit gain does not offset that
loss in any way whatsoever. Like the Modified Price Standard, the Consumer Surplus Standard assigns a zero
weight to shareholder profits even when society benefits therefrom. As he is concerned with social welfare
maximization, Professor Townley does not ignore the possibility that gains to shareholders could be socially positive
and hence he does not advocate the Consumer Surplus Standard either.

D. TOTAL SURPLUS STANDARD

95 According to Professor Townley, the Total Surplus Standard, like the Consumer Surplus Standard, is applicable
to a merger that results in both higher price and lower costs. The merger is approved if the loss of consumer
surplus is exceeded by the increase in producer surplus. Using his notation, the merger is approved if: (A+B) >
(B+C).

96 In this formulation, the income loss by consumers (B) equals the corresponding excess profit to shareholders
due to the higher price (B). Unlike the Consumer Surplus Standard, the Total Surplus Standard includes the effect
on shareholders but regards these gains and losses as exactly offsetting, so the test reduces to whether A>C.
Accordingly, total surplus increases if the cost-savings exceed the deadweight (or efficiency) loss.

97 Professor Townley notes that the Total Surplus Standard is consistent with the Potential Pareto Improvement
Criterion, i.e. that the shareholders could fully compensate the consumers and still be better off. He notes that the
Criterion is met even though the compensation does not take place and he criticizes the Total Surplus Standard for
regarding the gains in shareholder profit and consumer losses of income as completely offsetting:
Therefore, like aggregate compensating variation and aggregate equivalent variation, a positive (negative)
change in total surplus measure need not indicate a welfare increase (decrease) when income distribution
issues exist but are ignored in the analysis. The total surplus method employs equal welfare weights across
individuals and firms, and this may not be appropriate. That is, if price rises but the Total Surplus Standard
is satisfied in a situation where consumers are relatively less wealthy than producers, aggregate economic
well-being may decrease despite an increase in total surplus.

(Townley report, exhibit A-2081 at 18)

98 Professor Townley's principal objection to the Total Surplus Standard is that it does not distinguish between
shareholders of the merged firm and consumers of the product of the merged firm. If shareholders are uniformly
better off than consumers, then the redistribution of income arising from the merger may be unfair to the less well-
off group, and hence be socially adverse.
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99 Presumably, however, if, as in his earlier illustration of the luxury commodity, the consumers were better off
than the shareholders, Professor Townley would not be critical of a merger that was approved under a Total
Surplus Standard. In that case, the redistribution of income would not be unfair to consumers because, by
hypothesis, they are the better-off group to begin with. The merger would both increase efficiency and promote
distributional fairness by transferring income to shareholders. Such redistributional effect would be socially positive.

100 The Tribunal notes that if the consumer and shareholder groups were each characterized by variability of
income and wealth of their members, it might be difficult to characterize the redistribution of income arising from a
merger as being unfair to one group or the other.

101 Professor Townley's concern is similar to his criticism of the Consumer Surplus Standard. In his view, that
standard fails because it treats all consumers alike, hence protecting the better-off consumers from loss of income
to supposedly equally well-off shareholders. However, his objection to the Total Surplus Standard is that it treats
consumers and shareholders alike even when they are different. Indeed, his common objection to both is that they
each prescribe a fixed weight and could hence fail to identify welfare-reducing mergers in particular cases.

E. BALANCING WEIGHTS APPROACH

102 Accordingly, the key issue for Professor Townley is whether the distributional considerations are properly
addressed by according the producers/shareholder group and the consumer group equal weights. Professor
Townley stated that he, in his professional academic capacity, could not indicate what the appropriate weights
were, but he advocated that the Tribunal had the capacity to do so.

103 In his Balancing Weights Approach, Professor Townley invites the Tribunal to attach a weight of unity to all
producer gains from a merger. He proposes that a weight (w) be determined for all consumers "...because
information on individual affected consumers is lacking..." (Townley report, exhibit A-2081 at 33), such that the
weighted surplus is zero, hence:

1(A+B) - w(B+C) =0

where A, B and C are known quantitative estimates of the magnitudes of all of the effects of the merger. Solving this
equation for w, the balancing weight, establishes the weight accorded to consumers as a group in order that the
consumer loss and the producer gains are just balanced.

104 In the instant merger, the Commissioner submits that A equals $29.2 million, B equals $40.5 million, and C
equals $3 million. On these figures, the balancing weight is found to be 1.6 (Memorandum of the Commissioner of
Competition on the Redetermination Proceedings ("Commissioner's Memorandum on Redetermination
Proceedings"), paragraph 113 at 46). Then, the Tribunal would decide whether the balancing weight was
reasonable "...Based on whatever quantitative and qualitative information is available regarding the distributional
impacts of a merger..." (Townley report, exhibit A-2081 at 33).

105 The Commissioner urges that, in employing Professor Townley's approach to the instant merger, the Tribunal
should consider all relevant qualitative effects of the merger, not just the qualitative information that is available
regarding the distributional impacts of the merger:
Professor Townley recognized that the computed balancing weight only accounts for things that can be
quantified and should be "assessed in light of qualitative factors".135 The other relevant qualitative effects
of the merger should also be taken into account at this stage of the analysis. These include the extremely
significant qualitative effects which are described in greater detail in Section Il of this memorandum and in
paragraphs 90 and 91 above.

(Commissioner's Memorandum on Redetermination Proceedings), paragraph 117 at 47)
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106 In oral argument, counsel for the Commissioner argued that the reasonableness of the balancing weight
should be judged in relation to all the evidence and statutory considerations:
MS STREKAF: Then, in order to look at those numbers, whether it's too high or too low, according to
Professor Townley's approach what you would need to do is look at all of the evidence. You would need to
look at 1.1 and the other guidance provided in the Act to see whether in fact the merger should be allowed
or should be rejected.

(Transcript, vol. 2, October 10, 2001, lines 1-8 at 270)

107 It is not entirely clear to the Tribunal what the Commissioner is seeking here. In particular, Professor Townley
did not indicate that the computed balancing weight should be assessed in light of information that is not relevant to
the consideration of equity between consumers and shareholders (Townley report, exhibit A-2081 at 33).

108 Moreover, Professor Townley advocates assigning the same weight to all consumers only because information
on individual consumers is lacking. Since Professor Townley is concerned with welfare-maximizing mergers, where
such information is available and describes significant differences among consumers, he would presumably want to
take it into consideration.

109 Using the Balancing Weights Approach to assess the distributional concerns in the instant case, the Tribunal
must find that the weight that properly reflects the consumer loss is at least 60 percent higher than the weight on
shareholder gains, assuming again that the consumer and shareholder groups are distinct and reasonably internally
homogeneous. If it can so find, then that is a factor that counts against the merger, and must be considered with all
other factors required to be considered. Indeed, if estimates of A, B, and C accurately described all of the effects of
a merger, the appropriateness of the balancing weight would be determinative. Accordingly, if the Tribunal knew, or
could derive, the correct weight, it would be able to determine whether or not that weight exceeded the balancing
weight.

F. SOURCES OF THE CORRECT WEIGHT

110 In the Tribunal's view, the correct weight should be established by society or should reflect social attitudes
toward equity among different income classes. There may be several sources from which the proper weighting can
be inferred, one such being the tax system, which is explicitly, although not solely, concerned with equity. It is clear
that the prevailing system of taxation in Canada does reflect a social consensus about the desirability of imposing
burdens on different income classes. If tax rates are progressive with respect to income, then society has decided
that the marginal dollar of income is worth less to the high-income taxpayer than it is to the low-income taxpayer. If,
for example, the lowest tax rate is 20 percent and the highest is 50 percent, there is clear indication that low-income
individuals are favoured over high-income individuals; assigning a weight of 1.0 to the latter group, the
corresponding weight on the former would be 2.5.

111 Based on their recent review of the literature for the Canadian Tax Foundation, Professors Boadway and
Kitchen conclude that:
...Taken overall, the tax system seems to be roughly proportional to income. This does not imply that
government policy considered more generally is not redistributive. Much of what governments do on the
expenditure side of the budget appears to be motivated by redistributive objectives, and it seems that a
substantial amount of redistribution does, in fact, take place through expenditure programs - a
consideration that further weakens the case for a highly progressive income tax structure.

(See R. Boadway and H. Kitchen, Canadian Tax Policy, Paper No. 103, 3rd edition, Canadian Tax
Foundation, 1999 at 45.)

112 It appears to the Tribunal that if the proper weight is to be inferred from the tax system alone, then it is unlikely
to be as high as 1.6 given the general proportionality of effective tax rates. However, the Tribunal would expect to
have the benefit of expert opinion in matters as specialized as this.
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113 Having regard to the combined system of taxes and public expenditures in Canada, there appears to be a
basis for attaching a greater weight to the income groups that could be described as poor or needy than to
shareholders assuming they are neither. Professor Townley's report presents certain information in this regard
which the Tribunal examines below.

G. STANDARD FOR EVALUATING EFFICIENCY GAINS IN THE UNITED STATES

114 Commenting on the Total Surplus Standard, the Court writes as follows:
[134] Finally, it was suggested in argument that the Tribunal's interpretation had the support of all
economists who had studied the issue. | do not dispute that an impressive array of economists, and law
and economic specialists, both in Canada and the United States, have argued that the total surplus
standard is the appropriate basis for determining whether an anti-competitive merger that produces
efficiency gains should be permitted.

[135] Nonetheless, the Horizontal Merger Guidelines, supra, in the United States continue to treat the
exercise of market power leading to an increase in price above the competitive level as the most important
anti-competitive effect of a merger, and the resulting wealth transfer from the consumers to the producers,
as a misallocation of resources...

[136] Of course, as | have already noted, since there is no specific efficiency defence in the United States'
legislation, the approach of the Federal Trade Commission to efficiency gains when considering the
approval of anti-competitive mergers has limited relevance to the problem before us. Nonetheless, it is
interesting to note that efficiency gains are generally most likely to make a difference in merger review
when the likely adverse effects of the merger are not great, and will almost never justify a merger to
monopoly or near monopoly: Horizontal Merger Guidelines, supra, at page 150.

[137] In addition, some commentators in the United States have expressed surprise at the interpretation of
section 96 adopted in the MEG. See, for example, J.F. Brodley, "The Economic Goals of Antitrust:
Efficiency, Consumer Welfare, and Technological Progress, (1987) 62 N.Y.U. L. Rev. 1020, at 1035-36;
S.F. Ross, "Afterword-Did the Canadian Parliament Really Permit Mergers That Exploit Canadian
Consumers So the World Can Be More Efficient?" (1997) 65 Antitrust Law Journal 641...

(Appeal Judgment, at 52-53)

115 It is clear that the Court has placed weight on the treatment of efficiencies under U.S. antitrust law and has
used it as the benchmark to evaluate the Tribunal's assessment under the Act. In the Tribunal's view, the
differences between the American and Canadian approaches to merger review and efficiencies are very significant
and cannot be appreciated without some knowledge of the history of American antitrust. (The Tribunal relies on two
publications of the American Bar Association, Section of Antitrust Law: Monograph 12, Horizontal Mergers: Law and
Policy (1986) and Mergers and Acquisitions: Understanding the Antitrust Issues, Robert S. Schlossberg and Clifford
H. Aronson, eds. (2000) for its review of the American approach to efficiencies.)

116 The Price Standard guided courts in the United States for much of the past century and created judicial
hostility toward efficiency evidence and arguments. In Brown Shoe (United States v. Brown Shoe Co., 179 F. Supp.
721, aff'd 370 U.S. 294 (1962)), the district court agreed with the government that certain advantages to Brown
Shoe as a result of the acquisition would actually lower the price or raise product quality; however, the independent
retailer would be less able to compete with the more efficient merged firm.

117 On appeal to the United States Supreme Court, Brown Shoe strongly denied that the merger would produce
any cost savings, while the government, believing that such savings existed, attacked the alleged efficiency gains,
charging that they would allow Brown Shoe to lower its prices. The United States Supreme Court recognized that
consumers might benefit from the merger, and further noted that the law protected competition, not competitors.
Nonetheless, it was primarily concerned that American antitrust law protected viable, small, locally-owned
businesses and resolved the competing considerations in favour of "decentralization" (Brown Shoe Co. v. United
States, 370 U.S. 294, at 344 (1962)).
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118 In Philadelphia National Bank (United States v. Philadelphia National Bank et al., 374 U.S. 321 (1963)), the
defendants attempted to justify the merger by arguing, inter alia, that the new firm would be better able to compete
with large out-of-state banks and would benefit the economy of the local community. While not contesting the
accuracy of these assertions, the United States Supreme Court held at page 371:
...We are clear, however, that a merger the effect of which 'may be substantially to lessen competition' is
not saved because, on some ultimate reckoning of social or economic debits and credits, it may be deemed
beneficial...

In Proctor and Gamble (FTC v. Proctor and Gamble Co., 386 U.S. 568 at 580 (1967)), the United States Supreme
Court wrote:
Possible economies cannot be used as a defense to illegality. Congress was aware that some mergers
which lessen competition may also result in economies but it struck the balance in favor of protecting
competition.

In Foremost Dairies (F.T.C. v. Foremost Dairies, 60 F.T.C. 944 (1962), the U.S. Federal Trade Commission held
that significant gains in efficiency from the merger placed smaller rivals at a serious competitive disadvantage.

119 These decisions illustrate the American hostility toward efficiencies. Under the Price Standard, efficiency gains
from a merger could not constitute a defence, but could assist the government in defeating the merger.

120 The judicial hostility toward efficiencies was reflected in the 1968 Merger Guidelines of the U.S. Department of
Justice that allowed efficiencies as a justification for a merger otherwise subject to challenge only "under
exceptional circumstances". Similarly, the 1982 Guidelines allowed for consideration of efficiency gains only in
"extraordinary circumstances".

121 In our view, the hostility toward efficiencies in the United States arose not because the antitrust laws were
opposed to efficiency per se, but rather because those laws were primarily concerned with "decentralization”, i.e.
preventing industrial concentration. In Brown Shoe, the United States Supreme Court was concerned that since the
merged firm would have a market share exceeding 5 percent, a decision to approve the merger would result in the
inability to prevent similar mergers by Brown's competitors. In Philadelphia National Bank, the Court was concerned
with the relationship between market power and market structure as measured by market share and as endorsed
by economists of that period. The Court held that a transaction that gave the merging firms a post-merger market
share of 30 percent was presumptively illegal and could not be justified by other beneficial aspects such as
efficiency gains. The "incipiency doctrine" arising from Brown Shoe and the "structuralist presumption” from
Philadelphia National Bank are perhaps the principal results of the policy toward efficiencies embedded in the Price
Standard.

122 It appears to the Tribunal that the enforcement agencies in the United States have moved away from the Price
Standard to either the Modified Price Standard or the Consumer Surplus Standard. Following revisions in 1984 and
1992 to the treatment of efficiencies in the Merger Guidelines, the current guidelines were adopted in 1992 and
clarified in 1997:
The Agency will not challenge a merger if cognizable efficiencies are of a character and magnitude that the
merger is not likely to be anticompetitive in any relevant market. To make the requisite determination, the
Agency considers whether cognizable efficiencies likely would be sufficient to reverse the merger's
potential harm to consumers in the relevant market, e.g., by preventing price increases in that market...

(Horizontal Merger Guidelines, Issued by the U.S. Department of Justice and the Federal Trade
Commission, Revised section 4, April 8, 1997) [hereinafter, Horizontal Merger Guidelines]

123 If the Agencies require that proven efficiencies must prevent price increases in order to reverse the potential
harm to consumers, then the applicable standard is the Modified Price Standard. As written, however, the
guidelines appear to regard preventing a price increase as sufficient but not necessary to reverse the harm to
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consumers. Accordingly, the Agencies' applicable standard may be the Consumer Surplus Standard. Whatever the
standard, it is clear that the impact on the consumer is the paramount concern when efficiency gains are considered
in merger review in the United States.

124 While there is no statutory defence of efficiency in American antitrust law, the enforcement agencies use their
discretion in deciding whether to challenge a merger and will consider efficiencies as part of their assessment of the
competitive effects of the merger. Accordingly, if cognizable efficiency gains are so large that the merger can no
longer be said to harm consumers, then the agencies are prepared to approve the merger. In this sense, efficiency
gains must "cleanse" the transaction in order to avoid challenge.

125 It appears that the only litigated cases in the United States in which challenged mergers were allowed to
proceed based on efficiency gains have involved the merger of non-profit hospitals (FTC v. Butterworth Health
Corp., 946 F. Supp. 1285 (W.D. Michigan 1996), aff'd,121 F.3d 708 (6th Cir. 1997) (per curiam)(table decision)) and
United States v. Long Island Jewish Medical Center, 983 F. Supp. 121 (E.D.N.Y. 1997)). In these cases, the non-
profit status of the merging parties was important in the courts' findings that the efficiency gains would ultimately
benefit consumers.

126 But for the case of non-profit hospital mergers, there are no litigated cases in the United States in which
cognizable efficiency gains were found large enough to permit an otherwise anti-competitive merger to proceed.
The practical effect of the shift from a Price Standard to the Modified Price Standard or the Consumer Surplus
Standard by the government enforcement agencies in the United States has been to continue the traditional hostility
to efficiency gains (see D. Garza. The New Efficiencies Guidelines: The Same Old Wine in a More Transparent
Bottle, Antitrust, Summer 1997 at 6-10.).

127 Exemplifying this hostility, the U.S. Federal Trade Commission recently referred to two recent cases involving
efficiencies and submitted:
...Both Cardinal Health and Staples hold that, even if an efficiencies defense can be entertained,
defendants must show that the "proven" efficiencies will be passed on and that they overwhelm any
possible anticompetitive effects of the merger.

(Federal Trade Commission v. H.J. Heinz Company, et al., Reply Brief for the Plaintiff-Appellant Federal
Trade Commission, N0.00-5362, November 29, 2000 at 43 footnote 20)

128 The current head of the U.S. Federal Trade Commission provided a review of the recent litigation as of 1999 in
which plausible efficiency claims were successfully attacked by the enforcement agencies and he concluded that
the historical attitudes toward efficiencies remain:
...First, the government's attitude toward merger efficiencies has evolved toward greater acceptance. The
days are long past when a merger will be attacked because it would lower costs. Moreover, at least in their
Guidelines, the Agencies no longer argue that lower costs are not merger specific because of a
hypothetical, but unlikely to be achieved in practice, alternative means to obtain the efficiencies. Nor is the
"pass-on" requirement a basis for near automatic rejection of claimed lower costs.

Second, problems nevertheless remain...Because the merging parties must show that the merger will likely
lower costs, there is no justification for the government's prejudice against certain efficiencies. Hostility
reflects the long standing reluctance to accept fully the cost-reducing potential of mergers.

Third, the Agencies' attitude in court remains one of unrelenting hostility toward claims of lower costs...

Perhaps these litigated cases do not accurately reflect the government's attitude. Mergers are now rarely
litigated, and it may be too much to expect that the Agencies eschew advocacy. Nevertheless, these cases
provide evidence of the lack of change in governmental attitudes. Past studies have found that overly
hostile Agency attitudes toward merger efficiencies were widespread, and these recent cases are
completely consistent with those studies.

(Timothy J. Muris, The Government and Merger Efficiencies: Still Hostile After All These Years, George
Mason Law Review, vol. 7:3, 1999 at 729-752, at 751)
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129 The Tribunal concludes that in the United States, there is effectively no efficiency defence to an anti-
competitive merger except in unusual cases such as non-profit hospital mergers. The courts and the enforcement
agencies have adopted the position that no harm to consumers can be tolerated under the antitrust laws, and hence
efficiency gains cannot justify an anti-competitive merger.

130 Yet, as is clear from Muris' critique, the Tribunal cannot but note that there is strong debate within the
American antitrust regime over the appropriate treatment of efficiencies in merger review.

H. DIFFERENCES BETWEEN CANADIAN AND AMERICAN APPROACHES TO MERGERS AND
EFFICIENCIES

131 Itis clear that the Court has placed weight on the American approach to antitrust and on the views of American
commentators who, in line with that approach, are antagonistic to the Total Surplus Standard. In so doing, the Court
does not appear to take account of the historic and continuing hostility toward efficiencies in merger review under
American antitrust law and the reasons for that hostility, and it may not have completely realized the several critical,
and perhaps subtle, ways in which the merger provisions of Canada's Act differ from the antitrust statutes and the
judicial histories thereof in the United States.

(1) Market Structure Considerations

132 First, under subsection 92(2) of the Act, evidence consisting solely of market share or concentration is
insufficient for the Tribunal to conclude that a merger will lessen or prevent competition substantially. This provision
is a reaction to the incipiency doctrine adopted by the U.S. Supreme Court in Brown Shoe and to the structuralist
presumption arising from Philadelphia National Bank. It should not be forgotten that American merger review had,
by the 1960s, focussed virtually entirely on whether the post-merger market share was large enough to support a
finding of illegality. It was not until its decision in General Dynamics (U.S. v. General Dynamics Corp. 415 U.S. 486
(1974)) in 1974 that the United States Supreme Court departed from rigid reliance on calculated market shares and
gave consideration to other pertinent factors.

133 Whereas the decisions in Brown Shoe and Philadelphia National Bank reflected the economic learning of the
day, the drafters of the amendments to Canada's Act in 1986 sought to take advantage of the more recent
scholarship and research literature that placed the market power-market share relationship in considerable doubt.
Accordingly, if "'monopoly” is taken to mean one producer, then even in that extreme case a merger to monopoly
cannot automatically be found to lessen competition substantially under section 92 just because the firm has a
market share of 100 percent.

(2) Efficiencies and Competitive Effects

134 Second, as noted above, the Horizontal Merger Guidelines of the American enforcement agencies ("Horizontal
Merger Guidelines") require that efficiency gains "cleanse" the merger of its harmful effects. In this way, the analysis
of efficiencies is directly tied to the analysis of the merger's competitive effects on consumers. Only when the
agencies are convinced that the negative effects have been eliminated will they decline to challenge the merger.

135 The requirement that proven efficiency gains "cleanse" the anti-competitive merger arises in the United States
from the absence of a specific affirmative statutory defence that would permit an anti-competitive merger to
proceed. The late Professor Areeda, perhaps the foremost expert on American antitrust law, addressed this matter
succinctly:
Although we have, to be sure, spoken of an economies "defense," it is not as a defense to a final
conclusion that a merger "lessens competition" or is "illegal". Rather, the "defense" terminology refers to the
rebuttal of a first order inference from a portion of the evidence (such as market shares) that a merger
presumptively lessens competition and violates the statute. That is, it is a defense to a prima facie case...

(P. Areeda et. al; Antitrust Law, Vol. IVA (Revised Edition), Aspen Publishers, 1998 at 28)
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136 The approach to efficiencies under subsection 96(1) of the Act is very different. There is no requirement for
efficiency gains to prevent the effects of lessening or prevention of competition from occurring, and the Tribunal
found accordingly (Reasons, at paragraph 449). Were this the requirement, efficiencies would be considered as a
factor in the section 92 inquiry. Indeed, the respondents argued this in the liability phase when they sought to show
that the cost-savings from the instant merger were so large that the price would actually fall, hence the merger
would not be anti-competitive. The Tribunal rejected this argument in its entirety when it concluded that section 92
was about market power, the ability to influence price, rather than about whether price would, or would likely, rise or
fall as a result of the merger (Reasons, at paragraph 258).

137 It is plainly Parliament's intent that, in merger review, efficiencies are to be considered only under section 96
and not under section 92. As a result, the consideration of efficiency gains is not to be tied into the analysis of
competitive effects of the merger. Section 96 is worded accordingly by requiring that gains in efficiency be "greater
than and offset" the effects of lessening or prevention of competition, rather than prevent those effects from
occurring. Accordingly, "cleansing” of those effects is not required under the Act and, indeed, effects of lessening or
prevention of competition may remain even when the test under section 96 is met.

(3) Trade-off Analysis

138 Third, as the Horizontal Merger Guidelines note, efficiencies are considered at the level of the individual
relevant market. Consequently, in a merger where several relevant product and/or geographic markets have been
delineated, the efficiency gains must reverse the harm in each such market. Accordingly, the insufficiency of those
gains in even one relevant market can lead the enforcement agencies to disregard efficiency gains produced by the
merger entirely.

139 With one exception, the Horizontal Merger Guidelines allow no trade-off whereby, for example, efficiency gains

in one part of the country offset the anti-competitive effects in another part. According to those Guidelines, the

reason for this treatment is found in the Clayton Act:
Section 7 of the Clayton Act prohibits mergers that may substantially lessen competition "in any line of
commerce ... in any section of the country." Accordingly, the Agency normally assesses competition in each
relevant market affected by a merger independently and normally will challenge the merger if it is likely to
be anticompetitive in any relevant market. In some cases, however, the Agency in its prosecutorial
discretion will consider efficiencies not strictly in the relevant market, but so inextricably linked with it that a
partial divestiture or other remedy could not feasibly eliminate the anticompetitive effect in the relevant
market without sacrificing the efficiencies in the other market(s). Inextricably linked efficiencies rarely are a
significant factor in the Agency's determination not to challenge a merger. They are most likely to make a
difference when they are great and the likely anticompetitive effect in the relevant market(s) is small.

(Horizontal Merger Guidelines, section 4, footnote 36)

Accordingly, it is only when efficiencies are inextricably linked that inter-market trade-offs can be considered, but
even that exception is rare and related to the inadequacy of the remedy.

140 By contrast, section 96 of the Act applies to the transaction in its entirety. There is no requirement that gains in
efficiency in one market or area exceed and offset the effects in that market or area. Rather, the tests of "greater
than" and "offset" in section 96 require a comparison of the aggregate gains in efficiency with the aggregate of the
effects of lessening or prevention of competition across all markets and areas. Accordingly, the Act clearly
contemplates that some markets or areas may experience gains in efficiency that exceed the effects therein, while
others may not.

(4) Industrial Concentration
141 The Court recognizes that the American antitrust laws do not contain an explicit efficiency defence, but does

not explain the rationale. Given the historical American concern with preventing increases in industrial concentration
and the possible political ramifications of conjoining economic and political power, efficiency concerns have been
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given much less importance. The same cannot be said for Canada. Since industrial concentration was already high
in certain sectors and because of the increased openness of the Canadian economy to foreign competition, further
increases in domestic concentration were deemed less important than the gains in economic efficiency that could
be obtained, if proven. Moreover, the express concern in 1971 with economic and political power in Bill C-256 was
dropped from subsequent attempts to amend the Combines Investigation Act.

142 Commentators on the penultimate version of the amendments to the Act, while calling attention to mergers that

increase concentration in the small Canadian economy, write:
On the other hand, smallness of market also means a greater probability of the existence of non-captured
scale and other economies. For this reason, it seems to us essential that when a Canadian merger is
challenged, the parties to it be given ample opportunity to offer an economies-capture defence. We must
add, however, for this defence to be valid, the economies must occur in real resource use, as contrasted
with the mere use of the new-found market power of bigness to squeeze extra "pecuniary” gains out of the
profit margins of upstream suppliers, or of downstream processors and distributors.

(B. Dunlop, D. McQueen and M. Trebilcock, Canadian Competition Policy: A Legal and Economic Analysis,
Canada Law Book Inc., Toronto 1987 at 186)

Given the size of the American economy and the historic purpose of American antitrust laws, it is not surprising that
the potential for losing scale economies was not a significant concern; indeed, under the Price Standard, such
economies worked against the merger.

(5) Small Business

143 As noted above, small business historically received special consideration in the United States. The survival of
small, locally-owned enterprises was a key goal of antitrust laws and, as noted above, efficiency considerations in
mergers that created large competitors to small business were treated with hostility. While the emphasis of the U.S.
antitrust laws on protecting small businesses from competition from larger firms has diminished very markedly, the
hostile attitudes toward efficiencies have not.

144 The treatment of small business under Canada's Act is again very different. As the Tribunal noted, the purpose
clause of the Act does not protect small businesses from large competitors; rather the Act provides that, under
competition, small businesses have an "equitable opportunity” to participate in economic activity. Accordingly, if by
virtue of greater efficiency, a merged firm obtains a competitive advantage over smaller, less efficient competitors,
the Act finds no violation. If however that merger is anti-competitive, then if the test under section 96 is satisfied, the
merger would proceed nonetheless.

(6) Foreign Ownership

145 Another important difference between the two countries is the implicit concern with Canadian ownership and
economic control. In light of the degree of industrial concentration in Canada, mergers among large Canadian
companies in the same industry would frequently be denied absent a recognized defence. One consequence of this
is that large Canadian companies could more easily merge with foreign enterprises since the resulting merged
company would less frequently cross the anti-competitive threshold in Canada.

146 It must be remembered that the Act was amended and the efficiency defence inserted therein at the same time
as the debate on free trade with the United States and the growing trend toward privatization. In a globally more
liberal environment for international trade and investment, the efficiency defence in section 96 allows the possibility
that mergers among major Canadian businesses may produce entities that may possibly compete more effectively
with large foreign enterprises at home and abroad.

(7) Efficiencies: "merger-specific” v. "order-driven"

147 As stated in the Horizontal Merger Guidelines, claimed efficiency gains must be "merger-specific”. Although
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those Guidelines do not elaborate, this requirement appears to mean that a claimed efficiency gain is not
cognizable if it could be achieved in another, presumably less anti-competitive, way.

148 The Tribunal found that the gains in efficiency in the instant merger would not be achieved absent the merger
(i.e. if the order were made) and hence could be included in the test under subsection 96(1) (Reasons, at paragraph
462). This requirement is not the same as the one used by the American enforcement agencies. After satisfying
itself that the two approaches were not identical, the Tribunal noted the same distinction was addressed in
Hillsdown, supra, which supported the view that the Act did not require that claimed gains in efficiency not be
achievable in another, less anti-competitive way, although this was the requirement of the Commissioner's Merger
Enforcement Guidelines ("MEGs").

149 The Commissioner may require that efficiency gains be merger-specific when deciding whether to challenge a
merger. However, once an application is brought under the Act, included efficiency gains are "order-driven" rather
than "merger-specific”. Since an order of the Tribunal is formulated based on its findings under section 92 of the
Act, efficiency gains are evaluated in light of the order. Hence, efficiencies can have no influence on the order that
the Tribunal formulates.

. AMERICAN COMMENTARY

150 The Court refers approvingly (Appeal Judgment, at paragraph 137) to American commentators who clearly
articulate consumer protection as the overriding objective of U.S. antitrust laws. However, the merger provisions of
Canada's Act are not so focussed on consumer protection. It appears to the Tribunal that American commentators
have generally not realized this. Instead, they have been quick to attack section 96 of Canada's Act, and always on
the basis that it diverges from the approach under American antitrust law. In this, the commentators are entirely
correct, but they ignore Canadian economic conditions and concerns, in particular, the comparatively small size of
the Canadian economy.

151 For example, in his analysis of the Act, Professor Ross advocates that the phrase "prevention or lessening of
competition" in subsection 96(1) be interpreted in the same way as the phrase "restrain or injure competition
unduly" in section 45 (presumably paragraph 45(1)(d)) and hence prevent redistributions of wealth from anti-
competitive mergers as Parliament intended for criminal conspiracy (S. Ross, Afterword-Did the Canadian
Parliament Really Permit Mergers That Exploit Canadian Consumers So That The World Can Be More Efficient?,
Antitrust Law Journal, vol. 65, Issue 1, Fall 1996 at 641) [hereinafter, Ross]. The Tribunal disagrees with this view. If
Parliament had intended the same meanings to these phrases, it would have used the same language when it
added section 96 to the Act in 1986.

152 Secondly, Professor Ross notes the concern that the Consumer Surplus Standard would "...effectively read an
efficiency defence out of the Competition Act" (Ross, at 647). Referring to the obiter dicta comments of Reed J. in
the Hillsdown decision, he concludes that that standard would permit mergers where the efficiency gains are
"...almost certain” and the "threat of substantially lessened competition is only likely..." (Ross, at 648). However,
nothing in the Act suggests this, and in the Tribunal's view, the requirement that efficiency gains be shown on a
balance of probabilities applies equally to any effects that are asserted.

153 Professor Ross may be correct to conclude that subsection 96(2) is inconsistent with the Total Surplus
Standard (Ross, at 648), but it is also inconsistent with the Consumer Surplus Standard and the Modified Surplus
Standard.

154 Professor Ross defines and criticizes a "total Canadian welfare model" because, when it results in blocking a
merger by excluding efficiency gains and effects outside of Canada, it violates the non-discrimination requirements
under international treaties and agreements (Ross, at 643-644). In the Tribunal's understanding, the "total Canadian
welfare model" as defined by Professor Ross includes consideration of the deadweight loss to the Canadian
economy and losses due to income transfer from Canadian consumers to foreign shareholders. Accordingly, it is a
version of the Consumer Surplus Standard in which effects are limited to those experienced in Canada. As
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discussed below, the Tribunal disagrees with his conclusion regarding Canada's international obligations and his
interpretation of the purpose clause of the Act.

155 In the Tribunal's view, Professor Ross appears to be antagonistic to any approach that differs from the
approach adopted in the United States. Indeed, although his position is not entirely clear, his view appears to the
Tribunal to be that no harm from an anti-competitive merger should be tolerated, regardless of proven efficiency
gains. Although he refers to a consumer welfare standard, he appears to articulate the Modified Price Standard,
which was criticized by Professor Townley at the first hearing.

156 The Court's reliance on Professor Brodley's article is puzzling since that article does not discuss Canadian law
at all (Joseph F. Brodley, The Economic Goals of Antitrust: Efficiency, Consumer Welfare, and Technological
Progress (1987) 62 N.Y.U. Law Review, 1020) [hereinafter, Brodley]. It cites neither the Act nor the Canadian
MEGs, and it does not express surprise at the interpretation of section 96 adopted in the MEGs. Instead,
addressing the on-going debate within American antitrust law Professor Brodley writes that one approach to
reconciling efficiency and consumer welfare would be to abandon the consumer interest. In light of Congressional
and judicial decisions, he finds this unacceptable (Brodley, at 1035-36).

157 Professor Brodley emphasizes that consumer protection is the goal of American antitrust law. Regarding
economic goals, he concludes:
...These economic objectives can be implemented by placing greater emphasis on stability and
predictability of antitrust rules, preventing exclusionary conduct that threatens production efficiency, and
recognizing a limited efficiencies defense when otherwise restrictive conduct would enhance production or
innovation efficiency. (Brodley, at 1053)

Professor Brodley's article serves as a reminder of the debate within American antitrust law as it adapts to
economic conditions a century after the antitrust laws were first introduced. It discusses Canada's approach not at
all.

158 The Tribunal does not criticize the American antitrust regime, but it notes that it is the result of circumstances,
policies, and judicial interpretation of the pertinent statutes that are unique to the United States. The opinions of
American commentators on Canada's Act, whether cited by the Court or by the Commissioner, should be seen in
the context of historical and continuing hostility toward efficiencies in merger review in the United States.

159 In the Tribunal's view, the prevailing hostile approach to efficiencies in American antitrust law derives from the
primary focus of that regime on consumer protection. The adoption of the American approach to efficiencies under
the Act would, without question, introduce the hostility that characterizes that approach. As noted above, the
amendments in 1986 to the merger provisions of the Combines Investigation Act were primarily focussed on
economic efficiency.

J. DOES THE TOTAL SURPLUS STANDARD VITIATE SECTION 92?

160 In its Reasons, the Tribunal emphasized that the Consumer Surplus Standard could not be correct in law
because it frustrates the attainment of efficiency that was Parliament's paramount objective in passing the merger
provisions of the Act (Reasons, at paragraph 437).

161 The Commissioner now takes issue with that conclusion, and submits that adopting the Total Surplus Standard
leads to the opposite situation, wherein anti-competitive mergers would routinely be saved because relatively small
gains in efficiency will need to be proven in order to exceed the deadweight loss (Transcript, vol. 5, October 15,
2001, at 809-815).

162 In the Tribunal's view, these matters are extremely important for the proper understanding of the merger
provisions of the Act.

(1) Background
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163 In its Reasons regarding the Consumer Surplus Standard, the Tribunal took note of the observation of
Professors Trebilcock and Winter that the deadweight loss of a price increase is typically quite small and the
Tribunal confirmed this observation using data from the instant merger and Table 8 of Professor Ward's expert
report (exhibit A-2059 at 34) to determine the deadweight loss of a hypothetical 15 percent price increase
(Reasons, at paragraphs 434-436).

164 In describing the effects of an anti-competitive merger, the Tribunal distinguished between the efficiency
effects and the redistributive effects thereof, and it did so under the assumption that competitive conditions
prevailed before such a merger (Reasons, at paragraph 422). In the Tribunal's understanding, this is the typical
approach in applying economic theory and, accordingly, when that theory is properly applied, the deadweight loss
typically will be small.

165 The Tribunal notes that where competitive conditions do not prevail before the merger, then the deadweight
loss from an anti-competitive merger may be much larger. In final argument in the first hearing, the Commissioner
discussed this possibility at length and presented alternate estimates of the deadweight loss (Commissioner's
Memorandum of Fact and Law, at paragraphs 744-756). The Commissioner concluded:
It is our submission therefore that in order to perform an accurate total surplus standard test, the measure
of deadweight loss to be contrasted to the efficiency gains must be done without the limitation imposed by
the pre-merger perfectly competitive price assumption. The evidence shown in this case strongly supports
the view that there exists at least a degree of market power in the market such that firms do not pre-merger
set price exactly equal to average variable cost or marginal cost and that, given this markup, the true
deadweight loss measure is that provided by Table T3.

(Commissioner's Memorandum of Fact and Law, at paragraph 756)

166 In final argument, the Commissioner presented Table R3 to address an error in Table T3. The Tribunal
excluded R3 and certain other estimates of the deadweight loss because they were based on information in respect
of which expert opinion was required. As the Commissioner had not led any expert evidence in this regard, the
respondents did not have the opportunity to address the matter raised in R3 (Reasons, at paragraph 451).

167 The Tribunal notes the estimates of deadweight loss shown in Table R3 were $54.89 million, calculated on an
assumed price increase of nine percent, and $23.44 million calculated on an assumed price increase of four
percent. Because Table R3 and other estimates of the deadweight loss premised on the existence of pre-merger
distortions in price were excluded, the Tribunal did not discuss in its Reasons the Commissioner's argument that
the measurement of the deadweight loss should take such distortions into account.

168 However, both of the estimates of deadweight loss shown in Table R3 were substantially larger than the $3
million estimate of deadweight loss, predicated on an average price increase of 8 percent, on which the
Commissioner now relies. If these estimates had been properly introduced and had withstood cross-examination,
the Tribunal might have concluded, using the Total Surplus Standard that it adopted, that the estimated efficiency
gains of $29.2 million did not exceed and offset the effects of lessening of competition so measured.

169 The Tribunal cannot and will not revisit its decision. Nevertheless, it appears to the Tribunal that the typical
analysis of effects, based on the assumption that pre-merger conditions were competitive, may not have been
appropriate in this case and that the deadweight loss may be much larger than the estimate thereof on which the
Commissioner now relies. It therefore cannot be said that the Total Surplus Standard necessarily would have led
the Tribunal to approve the instant merger had the deadweight loss been measured properly.

(2) "Greater than and offset..."

170 The Commissioner suggests that under the Total Surplus Standard, an anti-competitive merger could be
saved by minor cost-savings:
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It is our submission that is in fact what the Act was intended to address, to address situations where you
had very substantial efficiency gains that resulted from the merger. It was in those circumstances that the
efficiency defence is intended to apply, not intended to apply to authorize mergers where you simply can
demonstrate that by getting rid of a president and a vice-president it is enough to allow otherwise a merger
that reduces competition and increases prices to pass the test.

(Transcript, vol. 5, October 15, 2001, lines 15-25 at 815)

171 In the Tribunal's view, this submission is premised on the conventional assumption that competitive conditions
prevail prior to an anti-competitive merger, hence the resulting deadweight loss must be relatively small. The
Tribunal used the same approach in its Reasons, at paragraph 422, when explaining and analyzing the effects in
the typical case; it was not, however, illustrating the entire statutory requirement. While the Tribunal agrees that in
such cases, relatively small gains in efficiency will be needed to exceed the typically small deadweight loss, the Act
requires more under section 96.

172 Indeed, as the Tribunal pointed out in its Reasons (at paragraphs 449-450 and 468), subsection 96(1) makes it
quite clear that the efficiency defence is not available if efficiency gains merely exceed the effects of lessening or
prevention of competition. To be available, those gains must also offset the effects, and it cannot be concluded that
the Tribunal would find that efficiency gains (whether large or small) that marginally exceeded the effects (whether
large or small) would also offset those effects. In particular, it cannot be concluded that an anti-competitive merger
would be approved under section 96 if the only savings were the salaries of two senior executives.

173 In the instant case, the Tribunal found that the proven gains in efficiency were substantial in comparison to the
losses in efficiency as measured by the deadweight loss, and this finding allowed the Tribunal to conclude that the
statutory requirement to offset had also been met (Reasons, at paragraph 468). In the Tribunal's view, the
application of the Total Surplus Standard in merger review under the Act does not result in the automatic
acceptance of an anti-competitive merger, even where the pre-merger environment can properly be characterized
as competitive. As noted above, when the evidence shows that pre-merger conditions are not competitive, it cannot
be concluded that the deadweight loss would necessarily be so small that only minor gains in efficiency would
exceed and offset that loss under the Total Surplus Standard.

K. CAN THE CONSUMER SURPLUS STANDARD BE MET IN THIS CASE?

174 The Commissioner submits that:
...As a result, once the estimated size of the transfer is quantified by the Commissioner, it represents a
relevant "measured effect" that should be added to the other measured effects for the purpose of
determining the combined measured and qualitative effects, unless the Respondents demonstrate with
appropriate evidence that some other treatment for the transfer is appropriate in the performance of the
tradeoff in the circumstances of a particular case...

(Commissioner's Memorandum on Redetermination Proceedings, paragraph 93 at 38-39)

In stating that the measured transfer of income (i.e. the measured redistributive effect) should be added in its
entirety to the measured deadweight loss, and combined with those qualitative effects which are themselves
efficiency effects or re-distributive effects on consumers, the Commissioner is advocating the Consumer Surplus
Standard in respect thereof. Moreover, the Commissioner cites with approval the "...pragmatic approach of adding
the wealth transfer to the allocative efficiency losses for the purposes of performing the section 96 defence..."
suggested by American authors Fisher, Lande and Ross (Commissioner's Reply Memorandum on Redetermination
Proceedings, paragraph 102 at 39).

175 Referring only to measured effects, the Commissioner submits that the instant merger could succeed if the
proven annual efficiency gains were at least 7.5 percent of annual sales (Transcript, volume 5, October 15, 2001, at
814, line 12 to 815, line 2). On annual sales of $585 million, proven efficiencies of at least 7.5 percent thereof would
exceed the Commissioner's measured total ($43.5 million) of the deadweight loss and income transfer.
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176 The Tribunal notes that proven efficiencies, in this case equal to $29.2 million per year for ten years, are five
percent of annual sales and hence are insufficient to exceed the total loss of consumer surplus as measured by the
Commissioner.

177 The Tribunal disagrees with the Commissioner's submission: if the instant merger had produced proven
efficiency gains equal to 7.5 percent of sales, then they would still be less than the measured loss of consumer
surplus; hence, the Consumer Surplus Standard as applied only to measured deadweight loss and the income
transfer would not be satisfied. The Commissioner's total measured loss of surplus is based on price increases
averaging 8 percent across all business segments, and on a demand elasticity of -1.5; referring to Table 8 in
Professor Ward's report (exhibit A-2059), the Commissioner finds that the components of lost surplus, the
deadweight loss and the transfer, are 0.5 percent and 7.0 percent of sales respectively under those conditions.

178 However, the evidence in this case is that propane demand is inelastic; hence the demand elasticity could not
be less than -1.0. Indeed, as the Tribunal noted in its Reasons, the respondents had argued that the measured
deadweight loss was overstated because it was calculated at the demand elasticity of -1.5 and they noted that it
was inconsistent with the estimation of price increases at a demand elasticity of -1.0 which the Commissioner had
done by adopting and rounding down the estimated price increases in Table 2 of Professor Ward's Reply Affidavit
to the Rebuttal Affidavit of Dennis W. Carlton & Gustavo E. Bamberger (exhibit A-2060) (Reasons, at paragraph
456)

179 The Commissioner acknowledged that the combined deadweight loss and redistributional effect are larger

when calculated at a demand elasticity of -1.0 than when calculated at a demand elasticity of -1.5:
Second, the majority noted that the respondents pointed out the deadweight loss estimates would be lower
if they had been calculated at an industry demand of -1.0. As previously noted in oral argument, Professor
Ward's Table 8 demonstrates that as demand becomes more inelastic, the deadweight loss for a particular
price increase becomes smaller but the transfer becomes larger by an amount that makes the combined
deadweight loss and transfer larger. As a result, if an elasticity of -1.0 had been used to prepare the table in
Appendix A instead of an elasticity of -1.5, the deadweight loss would have been smaller, the transfer would
have been larger, and the combined deadweight loss and transfer in the aggregate would also have been
larger.

(Commissioner's Memorandum on Redetermination Proceedings, paragraph 22 at 14)

180 While there is no evidence on the deadweight loss and transfer calculated at a demand elasticity of -1.0, it is
clear that the lost surplus would exceed 7.5 percent of sales when calculated at a demand elasticity of -1.0.
Accordingly, the Commissioner is incorrect to state that proven efficiency gains of 7.5 percent of sales would be
required in order to meet the Consumer Surplus Standard.

181 In the Tribunal's view, the inability of efficiency gains of five percent of sales to meet the Consumer Surplus
Standard in this case, and the insufficiency of gains of 7.5 percent to do so, amply illustrates that the required level
of proven efficiency gains thereunder is unlikely to be attained except in the rarest of circumstances. We are of the
view that the defence in subsection 96(1) would, for all intents and purposes, never succeed under this standard.

L. IS THE ENTIRE TRANSFER NECESSARILY INCLUDED?

182 The Commissioner's position is that the statistical and other evidence that informs the assessment of adverse
redistributional effects is unnecessary in light of the Appeal Judgment of the Court. In the Commissioner's view, the
redistribution of income and wealth as measured by the transfer of $40.5 million is the effect to be included in its
entirety with no inquiry into the adverse elements thereof. In addition, the Balancing Weights Approach is nothing
more than a tool to assist the Tribunal.

183 However, if the Commissioner is correct that the entire $40.5 million is to be included, then the Balancing
Weights Approach is no longer necessary because it adds nothing to the decision that the Tribunal must make.
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184 The Commissioner's position is that the measured redistributive effect must be taken into account in its entirety

even when the consumers and shareholders are the same people:
The Commissioner submits the merger clearly reduces the competitiveness of propane prices and this
"effect" of the merger reduces the benefits of competitive propane prices to Canadian propane consumers
by at least the amount of the consumers' surplus transfer. While it may be true that individual shareholders
of Superior are, in some sense, consumers of propane themselves, it is the competitiveness of propane
prices to consumers as consumers of the relevant product, and who are affected by the price increase, that
is at issue here. Indeed, since all producers are in some sense consumers, competitive prices that benefit
consumers will benefit all producers as well. The important consideration is that the consumers' surplus
transfer is the immediate result of the anti-competitive merger. There is no preference for one or another
class of consumer, but simply a public interest decision embedded in the Act that requires the likelihood of
consumers being deprived of the benefits of more competitive prices (consumers' surplus transfer) as a
result of an anti-competitive merger to be negatively weighted. Because in any given case competitive
prices benefit the consumers of a product, but not the producers of that product, the identification of
"competitive prices to consumers" as a goal of the Act effectively makes a policy choice to favour
consumers.

(Commissioner's Memorandum on Redetermination Proceedings, paragraph 29 at 16-17)

185 In recognizing that shareholders are also consumers, the Commissioner draws attention to the simultaneous
positive and negative redistributional effects on those individuals. Yet the Commissioner asserts that no
consideration of positive redistributional effects is warranted even in those circumstances. In our view, this situation
would more reasonably be judged socially neutral in the analysis of effects under section 96 of the Act.

186 In the Tribunal's view, there is no policy choice to favour consumers in the merger provisions of the Act. The
Tribunal concluded that efficiency was the paramount objective of the merger provisions of the Act, and the Court
agreed while requiring that the transfer be considered under subsection 96(1). A similar policy choice to favour
efficiency is found in section 86 of the Act which permits higher prices to consumers if efficiencies are large enough
to justify the specialization agreement.

187 A second reason for rejecting the necessity of including the entire amount of the transfer is that doing so

vitiates the statutory efficiency defence. In their earlier influential article on American antitrust, Fisher and Lande

observed:
In approaching wealth transfers for a tradeoff analysis, the first problem is that the legislative history
provides us with no guidance as to the precise relative weights of wealth transfers and efficiency effects.
Giving any weight at all to redistribution would greatly affect the welfare tradeoff, because in general the
redistribution effect (area S in Diagram IV-1) is many times greater than the deadweight loss (area D in
Diagram IV-1)...As the percentage increase in price or the elasticity of demand decreases, the redistribution
effect becomes dramatically larger than the deadweight loss. Since the elasticity of demand and the
probable percentage price increase are interrelated, in most mergers fitting theWilliamsonian conditions the
redistribution effect is likely to be between approximately four and forty times the deadweight loss.

(A. Fisher and R. Lande, Efficiency Considerations in Merger Enforcement, California Law Review, vol. 71,
December 1983, no.6, 1582, at 1644-1645) [Emphasis added] [hereinafter, Fisher and Lande]

188 As an example of Fisher and Lande's analysis, where the price elasticity of demand is -1.0 and the
consequential price increase is 10 percent, the wealth transfer will be 20 times the deadweight loss (for constant
elasticity of demand). Accordingly, proven efficiency gains would be insufficient unless they were at least 21 times
greater than the deadweight loss. For linear demand under the same conditions, the wealth transfer will be 22 times
the deadweight loss. Hence, proven efficiency gains would be insufficient unless they were at least 23 times greater
than the deadweight loss (Fisher and Lande, Table 1V-4 at 1645).

189 By comparison, the proven efficiency gains in the instant merger ($29.2 million) are approximately 10 times the
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measured deadweight loss. Thus, even where the deadweight loss is relatively small and the proven efficiency
gains are substantial in comparison, the latter will almost always be insufficient if the entire transfer were required to
be included. In the Tribunal's view, the Fisher-Lande calculations demonstrate that including the entire transfer
would result in the availability of the efficiency defence in section 96 only in rare circumstances.

190 A similar conclusion was reached in 1993 by a former official of the Bureau of Competition Policy who noted:
...If the words "the effects of any prevention or lessening of competition" are not limited to the deadweight
loss resulting from a merger...but are also considered to contemplate the wealth transfer associated with
any price increase expected to result from the merger... merging parties will very rarely, if ever, be able to
meet the requirements of s. 96. The combined effect of the deadweight loss and the neutral wealth transfer
resulting from a price increase typically far exceeds in order of magnitude any efficiencies which may be
brought about by a merger. The Director recently stated that he is not aware of any merger that would have
generated efficiencies sufficient to outweigh the sum of the likely wealth transfer and deadweight loss of the
merger, and that he does not believe that such a merger will likely present itself in the future.

(P. S. Crampton, The Efficiency Exception for Mergers: An Assessment of Early Signals from the
Competition Tribunal, the Canadian Business Law Journal, vol. 21, 1993, 371, at 386)

Accordingly, a second reason for not requiring the full inclusion of the transfer, as a matter of law, is that it would
make the defence of efficiency in section 96 unavailable except in rare circumstances, hence vitiating a statutory
provision the paramount objective of which is economic efficiency.

191 Although arguing that the full amount of the transfer should be included in the measured effects, counsel for
the Commissioner suggests two situations in which the transfer could be treated as neutral, or reduced and not
given full effect. In the first such situation, excess profits from sales to non-residents should be excluded. The
second is the case of pre-existing monopsony.

(1) Redistribution to Foreigners

192 While advocating that the entire amount of the redistributed income be included as an effect for the analysis
under subsection 96(1), counsel for the Commissioner suggests, in response to a question from the Tribunal
(Transcript, vol. 1, October 9, 2001, at 68, lines 18-23) that there may be circumstances where the Tribunal should
use its discretion to do otherwise. One instance is a merger of Canadian exporters following which the price
increase is paid very largely by foreign consumers. In this case, counsel submits that the domestic component of
the wealth transfer may be quite modest and the large component falling on foreign consumers could be ignored.
The Tribunal should use its discretion to disregard the latter and therefore give the total wealth transfer less weight;
accordingly, significant efficiency gains in comparison with the loss of efficiency (i.e. a small deadweight loss) and
other effects could well allow the anti-competitive merger to proceed (Transcript, vol. 1, October 9, 2001, at 72, line
15, at 73, line 6).

193 The respondents argue, similarly, that many of Superior's largest customers are foreign-owned companies and
that the effect of the transfer on these foreign shareholders is not an adverse effect that should be considered
(Memorandum of the Respondents Superior Propane Inc. and ICG Propane Inc. in Relation to the Redetermination
Proceedings ("Respondents’ Memorandum on Redetermination Proceedings"), paragraph 136 at 62).

194 The Tribunal notes that international aspects of the application of section 96 have been raised previously, most
notably by Madame Justice Reed in obiter dicta in the Hillsdown decision. Reed J. queried whether the Act required
neutral treatment of the redistribution of income consequent to an anti-competitive merger of foreign-owned firms
located in Canada, as the excess profits earned on sales to Canadian consumers would flow to the foreign
shareholders. It appears that the hypothetical situation posited by counsel to the Commissioner is the opposite of
that characterized by Reed J.

195 The international ramifications of section 96 have been discussed by the American Professor Ross whose
article was cited with approval by the Court. He posits an anti-competitive acquisition under the Act in Canada of a
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Canadian-owned firm by an American-owned firm where efficiency gains are large but accrue only in the United
States; yet consumers pay higher prices, there are significant layoffs in Canada, and the deadweight loss is small.
He concludes that under a "...total world welfare" standard, such merger would be approved, but under the
"...consumer surplus model (roughly followed in the United States)", it would be blocked. He further concludes that
under a "...total Canadian welfare model", the merger could be blocked by excluding the efficiency gains in the
United States, but this raises serious questions of discrimination under Canada's international obligations under
NAFTA and GATT. Accordingly, for this reason, and because he endorses the American approach to efficiencies
generally, he doubts that the Canadian Parliament intended a standard other than the Consumer Surplus Standard
(Ross, at 643-644).

196 Under the purpose clause of the Act, the purpose thereof is to maintain and encourage competition in Canada
in order, inter alia, to promote the efficiency and adaptability of the Canadian economy. Accordingly, in the
Tribunal's view, efficiency gains and deadweight loss (i.e. losses in efficiency) in foreign markets resulting from an
anti-competitive merger in Canada are to be excluded in the application of section 96. This is clearly stated in the
statute and is not a discretionary matter for the Tribunal. Accordingly, if the deadweight loss in foreign markets is an
excluded effect, so are all other effects in foreign markets. In the Tribunal's view, the Act does not endorse a "total
world welfare" standard.

197 A "total Canadian welfare standard" as defined by Professor Ross may or may not be discriminatory under
Canada’s international obligations, but the Act is not. In the Tribunal's understanding, those obligations require
"national treatment” in the application of Canadian laws. Accordingly, if efficiency gains and effects in foreign
markets are excluded when reviewing an anti-competitive merger of two Canadian-owned firms in Canada, the
same exclusion must be accorded if those merging firms are owned by non-residents. In Professor Ross'
hypothetical, the anti-competitive merger of an American-owned and a Canadian-owned firm would be blocked
under the Total Surplus Standard (even if consideration of the layoffs was excluded) because there are no gains in
efficiency in Canada.

198 Accordingly, the Tribunal agrees with counsel for the Commissioner that the portion of the transfer
experienced by foreign consumers should be excluded in the section 96 analysis. However, the Tribunal does not
agree that so doing is a matter of discretion.

(2) Pre-existing Monopsony

199 Counsel for the Commissioner submits that a second such instance for the Tribunal's exercise of discretion
under subsection 96(1) arises in the case of an anti-competitive merger that offers countervailing power to an
existing monopsony. Where consumers have organized to extract a subcompetitive price from producers in an
industry, the gain in consumer surplus is not a gain to society because it comes at the expense of a corresponding
loss in producers' profits. A subsequent merger that conferred market power on producers might be allowed to
proceed in light of efficiency gains by ignoring the loss of the consumer surplus due to the pre-existing monopsony;
only that portion of the wealth transfer that resulted from the increase in price above the competitive level would be
considered (Transcript, vol. 5, October 15, 2001, at 825, line 23 to 826, line 17).

200 The Tribunal agrees that, if it is to consider redistributional effects under a standard other than the Total
Surplus Standard, it should not automatically count the loss of consumer surplus attributable to pre-existing
monopsony power against the merger if section 96 is invoked. The appropriate treatment of the various
redistributional effects depends on the evidence presented, and that portion of the wealth transfer from consumers
to producers may not be an adverse effect of the merger.

201 Although the Tribunal agrees with the submission of counsel, it notes that a merger policy that favours
consumers over producers/shareholders would object to the loss of pre-existing monopsony benefits and, hence, in
the scenario offered by counsel, the loss to consumers of their monopsony benefits would be counted against a
merger that offered countervailing market power. Yet this is not the approach offered by counsel for the
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Commissioner, presumably because it is not what the Act requires. As noted previously, the Tribunal held and the
Court agreed that the paramount objective of the merger provisions of the Act is efficiency.

(3) General

202 Accordingly, it is not clear to the Tribunal why it should take less than the full amount of the transfer into
consideration in the subsection 96(1) analysis only in these two situations advanced by counsel for the
Commissioner. In light of the concerns of Madame Justice Reed and Professor Townley, both of whose concerns
are given weight by the Court, and having regard for the approach taken by the Commissioner's advisers in light of
the Commissioner's dissatisfaction with the approach published in the 1992 MEGs, it is clear to the Tribunal that it
should consider all effects routinely for their socially adverse, positive and neutral impacts.

203 In the Tribunal's view, the monopsony example raises a critical issue. Why should the merger provisions of the
Act deny the consumer benefit in that instance? There must be some reason why merger policy concerns itself with
the competitive price, even when achieving that price harms consumers by denying their monopsonistic gains.

204 The answer to that question, which has never been discussed in any part of the review of the instant merger is,
clearly, economic efficiency itself. Competitive prices are desirable, not because they are low or fair to consumers-
indeed, they may be quite the opposite-but rather because, in a wide range of circumstances, they promote
economic efficiency quite generally. If this were not true, then there would be no particular reason to favour
competitive markets. Clearly, there are more effective ways to ensure low and fair consumer prices over the
economy as a whole than through a policy of maintaining and encouraging competition in Canada, but these other
ways risk substantial, widespread bureaucracy and inefficiency, and reduction in economic growth and living
standards, and they would not long be tolerated by Canadians.

205 Doubtless, there will be mergers that redistribute income adversely. If these redistributive welfare losses
cannot be addressed more effectively in other ways, then there is a strong argument for taking them into account in
merger policy. As noted by the Report of the Economic Council of Canada, and also in our Reasons, it was the
Tribunal's view (Reasons, at paragraph 438) that redistributional issues were better handled outside of competition
law. An example was offered by Madame Justice Reed in the Hillsdown, supra, decision: the merger of two drug
companies where the relevant product is a life-saving drug.

206 The Tribunal notes that Parliament established the Patented Medicine Prices Review Board ("PMPRB"), an
independent, quasi-judicial body, on December 7, 1987. Its regulatory function is to protect consumer interests by
regulating the maximum prices charged by manufacturers for patented medicines to ensure that they are not
excessive. The PMPRB's mandate extends to all patented drugs, prescription and non-prescription medicines sold
in Canada for human and veterinary use (see generally www.pmprb-cepmb.gc.ca).

207 It thus appears that Parliament had already fully addressed Madame Justice Reed's concern when it
established the PMPRB, equipped it with expert board members and professional staff, and mandated it specifically
to ensure that prices of medicines were not excessive. There is no proper role for the Tribunal in this aspect of drug
company mergers, as it would duplicate the role of the PMPRB which, unlike the Tribunal, has the relevant
expertise and authority to regulate medicine prices in the consumer interest. Moreover, patentholders have rights
which extend beyond the Tribunal's jurisdiction.

208 The regulation of retail propane prices is an option that is open to government. There is no doubt that
Parliament does not hesitate to use all of the means at its disposal to raise the welfare of all Canadians. The
Tribunal's proper role, especially since it deals only with the civil matters under the Act, is to ensure that the benefits
of a competitive economy are achieved within the law.

M. CONSUMER SURPLUS STANDARD CANNOT BE CORRECT IN LAW

209 In describing the Consumer Surplus Standard, the Court did not expressly endorse, neither did it reject, it.
Rather, the Court stated:



Page 49 of 85
Canada (Commissioner of Competition) v. Superior Propane Inc.

[22] The "consumer surplus standard" posits that a merger should be permitted only if the resulting
efficiency gains exceed the sum of the wealth transferred to the producers and the deadweight loss
occasioned by increases in price charged by the merged entity. In practice, this standard will also be
difficult to establish and consequently will tend to narrow the availability of the efficiency defence.

(Appeal Judgment at 12)

210 While the Court concluded that the Tribunal erred in law by adopting the Total Surplus Standard, it declined to
prescribe the correct methodology:
[139] ...Such a task is beyond the limits of the Court's competence.

[140] Whatever standard is selected (and, for all | know, the same standard may not be equally apposite for
all mergers) must be more reflective than the total surplus standard of the different objectives of the
Competition Act. It should also be sufficiently flexible in its application to enable the Tribunal to fully assess
the particular fact situation before it.

[141] It seems to me that the balancing weights approach proposed by Professor Townley, and adopted by
the Commissioner, meets these broad requirements. Of course, this approach will no doubt require
considerable elaboration and refinement when it comes to be applied to the facts of particular cases.

[142] Further, while the adoption of the balancing weights approach is likely to expand the anti-competitive
effects to be considered, and hence narrow the scope of the defence, | see no reason why it should, as the
respondent submitted, practically write section 96 out of the Act.

(Appeal Judgment at 54-55)

211 ltis clear however that the Commissioner's expert witness on welfare economics, Professor Townley, rejected
the Consumer Surplus Standard because it failed to distinguish between those consumers for whom the merger's
impact would be socially adverse and those for whom it would not (i.e. it applied a "fixed weight a priori").

212 It appears that, on appeal, the respondents argued that the Balancing Weights Approach would vitiate the
efficiency defence in subsection 96(1). The Court disagreed with the respondents' submission, but the Court's
response at paragraph 142 of the Appeal Judgment indicates that it was concerned that section 96 not be vitiated
by reason of the standard adopted by the Tribunal.

213 The Tribunal accepts, as it must, the Court's directive that the Balancing Weights Approach does not vitiate the
efficiency defence. Recognizing the Court's concern, the Tribunal also takes the instruction that, as a matter of law,
it cannot adopt a standard that vitiates section 96.

214 The Tribunal concludes that the Consumer Surplus Standard, which requires that the full amount of the
transfer be added to the deadweight loss in establishing the effects of an anti-competitive merger, is so limiting that
its adoption in all cases would be contrary to the conclusion of the Court, would rule out the inquiry that Professor
Townley regards as necessary to assess the welfare effects of the merger, and generally makes the efficiency
defence unavailable under the Act, and so cannot be correct in law because it vitiates the statutory provision in
subsection 96(1).

215 The fact that in this case proven efficiency gains of 7.5 percent of sales would not satisfy the Consumer
Surplus Standard adequately demonstrates that the requirement therein is so high that it would be met, if ever, only
in rare circumstances. Based on its review of the legislative history of the Act and the Parliamentary review of the
1986 amendments, the Tribunal concludes that the efficiency defence (and the exclusion of the limitations thereon
in preceding bills) was not inserted into the Act for such limited use; rather, it was meant to be an essential part of
the Canadian merger policy that emphasizes economic efficiency.

VI. THE EFFECTS

216 The Commissioner accepts, as he must, the Tribunal's finding of estimated efficiency gains of $29.2 million per
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year for ten years, although he insists that the measured deadweight loss of $3 million per year for ten years is
correct despite the Tribunal's attempt to quantify certain qualitative effects. The Commissioner maintains that the
full amount of the estimated income transfer of $40.5 million per year should be included and asserts several effects
that the Tribunal should consider qualitatively in light of the purpose clause of the Act and the ruling of the Court.
The Commissioner submits that regardless of the way in which the Tribunal performs the analysis under section 96
of the Act, it will find that the respondents have not met their burden to show that efficiencies both exceed and offset
the effects.

217 The respondents assert that the Tribunal must make specific findings regarding the deadweight loss because it
did not do so in its Reasons following the first hearing. Moreover, the Tribunal should consider that Professor
Ward's evidence failed to find price increases in certain segments, hence the Commissioner's estimates of
deadweight loss and transfer in these segments should be reduced or disregarded. Regarding qualitative effects
and certain other matters, the Tribunal is functus officio and cannot revisit its findings. In addition, the
Commissioner is prevented from introducing new evidence in the current hearing and therefore cannot establish
certain effects.

218 The respondents further assert that whereas the Commissioner is now advocating the Consumer Surplus
Standard, only the adverse portion of the income transfer can be considered. Since propane expenditures account
for a relatively small portion of total expenditure for all consumers, the effect of the predicted price increase is small
as is the impact of the transfer. Propane consumers are not generally poor or needy, and accordingly, the entire
transfer of income should be regarded as neutral. On this basis, the Tribunal should allow the merger to proceed.

A. DEADWEIGHT LOSS

219 The Commissioner submits that the resource misallocation effect (loss of efficiency) of the merger was
correctly measured by the deadweight loss of $3 million per annum and should not be revisited by the Tribunal. In
response to the Tribunal's conclusion in its Reasons that the measured deadweight loss was probably overstated,
the Commissioner states that any overstatement due to the estimation based on total combined sales rather than
combined sales of the parties in overlapping markets is de minimus (Commissioner's Memorandum on
Redetermination Proceedings, paragraphs 19- 20 at 13).

220 In response to the Tribunal's conclusion that the measured deadweight loss was overstated since it had been
calculated incorrectly with a demand elasticity of -1.5 rather than -1.0, the Commissioner refers to Table 8 of
Professor Ward's expert report (exhibit A-2059) that demonstrates that the deadweight loss for a particular price
increase becomes smaller as demand becomes more inelastic, and that while the deadweight loss would have
been smaller if calculated at a demand elasticity of -1.0, the redistributive effect would have been larger and the
combined deadweight loss and transfer would also have been larger (Commissioner's Memorandum on
Redetermination Proceedings, paragraph 22 at 14). See paragraph 178 supra. However, the Commissioner does
not argue that the Tribunal should revisit its conclusion regarding the overstatement of the deadweight loss on this
basis.

221 The Commissioner states that the measured deadweight loss of $3 million was based solely on the price
increase by the merged entity and did not include the mis-allocation effect (i.e. deadweight loss) due to
interdependent pricing in certain markets by competing firms (Commissioner's Memorandum on Redetermination
Proceedings, paragraphs 23-24 at 14-15).

222 The Commissioner states that the deadweight loss estimate does not include the mis-allocation of resources
due to the prospective elimination of certain programs and services by the merged firm. The Commissioner notes
that the Tribunal concluded that the impact thereof would be minimal and most unlikely to exceed, in amount, the
estimated deadweight loss, implying a maximum effect equivalent to that of a price increase in the range of 7-11
percent. It appears that the Commissioner does not seek to disturb the Tribunal's conclusion (Commissioner's
Memorandum on Redetermination Proceedings, paragraph 40 at 20-21).
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223 Pointing out that the Tribunal concluded that the upper limit on the deadweight loss was $6 million, the
respondents submit that the Tribunal did not make a specific finding on the size of the deadweight loss and they
submit that the Tribunal should do so now. The respondents further assert that the Tribunal did not find that any
specific price increase was likely when it made findings about the anti-competitive effects (Respondents’
Memorandum on Redetermination Proceedings, paragraph 21 at 8) and that, on Professor Ward's evidence, the
Tribunal could not conclude that a price increase would occur on a balance of probabilities (Respondents’
Memorandum on Redetermination Proceedings, paragraph 25 at 10). They also maintain that only sales volumes in
overlapping markets can be used when estimating the deadweight loss and the redistributive effect, and then only
for residential and industrial business segments because Professor Ward did not make any estimates of price
increases for his "Other" segment and his estimate for auto-propane was statistically insignificant (Respondents'
Memorandum on Redetermination Proceedings, paragraph 26 at 10). They introduce calculations that the
deadweight loss is $1.8 million and the transfer of income is $23.7 million which estimates are themselves
overstatements (Respondents’ Memorandum on Redetermination Proceedings, paragraphs 61-64 at 26-28).

224 The respondents submit that the proper estimation of the deadweight loss would exclude Superior's sales in
Atlantic Canada because it is not an overlapping market, would exclude sales in "Category 1" markets since there is
no substantial lessening of competition therein and would reduce sales in the automotive segment for lack of
statistically significant evidence of a price increase, inter alia. The respondents' further estimates of the deadweight
loss and transfer are substantially lower; the Commissioner offers rebuttal thereto in reply.

225 The respondents submit that the Tribunal's Reasons included consideration of the deadweight loss in Atlantic
Canada, hence the Tribunal is functus officio in that regard (Respondents’ Memorandum on Redetermination
Proceedings, paragraph 74 at 35). They further submit that any deadweight loss arising from interdependent and
coordinated pricing behaviour has already been considered by the Tribunal when it accepted the measured
deadweight loss of $3 million (Respondents' Memorandum on Redetermination Proceedings, paragraph 76 at 36).
The respondents also state that the Tribunal fully considered the deadweight loss implications of the negative
qualitative effects of the merger, found them minimal, and is functus officio in that regard (Respondents'
Memorandum on Redetermination Proceedings, paragraphs 66-67 at 29-31).

226 The purpose of this Redetermination Hearing is the consideration of effects that were not considered in the
Reasons which followed the first hearing. The Tribunal made certain findings in respect of the deadweight loss and
those findings were not disturbed by the Court. Those findings will not be revisited.

227 In its Reasons, the Tribunal did not consider separately the deadweight loss arising from interdependent and
coordinated pricing by competitors of the merged firm because the Commissioner did not argue for consideration of
this effect. Rather, the Commissioner argued that interdependent and coordinated pricing was itself the effect to be
considered, and the Tribunal disagreed (Reasons, at paragraph 465). Since the Commissioner did not propound
deadweight loss from interdependent and coordinated pricing by competitors of the merged firm at the first hearing,
the Tribunal did not make a specific finding in that regard. Rather, the Tribunal found, after all of the evidence, that
the full extent of the measured (or estimated) deadweight loss was $3 million.

228 In any case, the Tribunal notes that there is no evidence of deadweight loss from interdependent and
coordinated pricing on the record. Professor Ward did not address this issue at all in his expert report, and in his
oral testimony cited by the Commissioner, Professor Ward said in regard thereto only "...There could possibly be
two different effects..." (Commissioner's Memorandum on Redetermination Proceedings, paragraph 24 at 14-15). It
appears to the Tribunal that Professor Ward did not examine these effects or present any opinion thereon.
Accordingly, the Tribunal can reach no conclusion about deadweight loss from interdependent and coordinated
pricing by competitors.

229 The Tribunal agrees with the respondents that it did not adopt a specific price increase for the purpose of
assessing the deadweight loss. Rather, it accepted the Commissioner's estimate of $3 million as the deadweight
loss and the Tribunal augmented it by its assessment of the maximum deadweight loss that could be attributed to
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changes in the product line by the merged firm. Accordingly, the Tribunal concluded that the deadweight loss would
not exceed $6 million.

230 The Tribunal agrees with the respondents that it did not make a specific finding on the deadweight loss, for the
reason that it was not necessary to do so in light of the small magnitude thereof in relation to proven efficiency
gains. The Tribunal did, however, accept the $3 million estimated deadweight loss that the Commissioner proposed
was the effect of the price increase by the merged firm. The Tribunal finds merit in some, but not all, of the
respondents’ claims that this estimate is overstated. Subsection 96(1) requires consideration of all effects of
lessening or prevention of competition in Canada. Hence, there is no basis for excluding sales in Atlantic Canada
just because it is not an overlapping market. Similarly, there is no basis for excluding sales in Category 1 markets
just because no substantial lessening of competition was shown therein in the section 92 inquiry. On the other
hand, the respondents may be correct that no deadweight loss in auto-propane should be considered because
Professor Ward's estimated price increase in auto-propane was statistically insignificant and because his was the
only statistical evidence before the Tribunal regarding the magnitudes of likely price increases.

231 Given the express purpose of this Redetermination Hearing, the Tribunal will not revisit its conclusion that
Professor Ward did give an opinion about price increases generally and in certain segments such as auto-propane.
Accordingly, the Tribunal will not revisit its conclusions that the $3 million estimate of deadweight loss submitted by
the Commissioner is probably over-stated and that the total deadweight loss is most unlikely to exceed $6 million.

232 The Commissioner further quotes the American authors noted above who make the point that the redistributive
effects can have additional negative implications for efficiency. Citing articles by R. Posner and by R. Lande, these
authors argue that the redistributed income will eventually be transformed into efficiency losses because the
merged firm may become complacent and allow costs to rise (Commissioner's Reply Memorandum on
Redetermination Proceedings, paragraph 103 at 39). To the Tribunal, this interesting observation suggests that the
estimated deadweight loss from the instant merger is too low. However, these inferences are unsupported by
anything on the record and the Tribunal will not consider them further.

233 In the Tribunal's view, the requirement in subsection 96(1) that efficiency gains must be "greater than" the
effects of lessening or prevention of competition favours a quantification of efficiency gains and the effects to be
considered, where possible. That a particular effect cannot, even in principle, be quantified does not relieve the
Tribunal of assessing that effect in the "greater than" test. Accordingly, where it is possible to quantitatively estimate
such effects even in a rough way, perhaps by establishing limits as the Tribunal has done regarding certain
qualitative effects, it is desirable to do so where the evidence permits. On the other hand, effects that are, in
principle, measurable should be estimated; failure to do so will not lead the Tribunal to view them qualitatively.

B. INTERDEPENDENT AND COORDINATED BEHAVIOUR

234 The Commissioner argues now that the redistribution of income arising from the coordinated pricing behaviour
of competitors should be considered as a qualitative effect by the Tribunal.

235 The Commissioner did not propound this effect at the first hearing.
MEMBER SCHWARTZ: Apart from Dr. Ward's testimony here, which | don't want to minimize, | don't recall
that the Commissioner advocated it in the first hearing that these were sources of deadweight loss and
transfer that needed to be considered. Rather that the Commissioner said, as | understood it, that
interdependence and coordination were themselves, | suppose, so important that they needed to be given a
qualitative consideration outside of any deadweight loss or transfer issues.

So am | wrong when | say the Commission did not seek to have deadweight loss and transfer from the
coordinated effects considered?

MS. STREKAF: Well, | think that - | guess two responses.

First of all, there was no calculation put forward with respect to what the deadweight loss and transfer
would be with respect to category two and three markets in the original case. | think the second response,
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and that relates to - part of the scope of this hearing is to now focus in and drill down very specifically in
accordance with what the Federal Court of Appeals direction has been and to examine the effects in their
totality. And in looking -

MS. STREKAF: In this context here, we are not - we had not put forward a specific number as to what
those deadweight loss and transfers would be. But relying on the evidence that was at the hearing of
Professor Ward, he recognized that there would be an additional deadweight loss and a transfer, and in
discussing the coordination effects more specifically later on in the brief, we attempt to try and put some
boxes around what those numbers might be to give you kind of an order of magnitude of how you might
view that from a qualitative perspective rather than trying to quantify those numbers.

MEMBER SCHWARTZ: Thank you very much.
(Transcript, vol. 1, October 9, 2001, at 116, line 25 to 118, line 22)

236 In the Tribunal's view, the same evidentiary issues that attend the claim of deadweight loss from
interdependent and coordinated behaviour attend the claim of redistributional effect. There is no evidence thereof
on the record. Again, Professor Ward did not address this redistributional effect in his expert report. His oral
evidence is, as noted above, speculative. Indeed, his oral evidence cited by the Commissioner addresses the
possibility of loss of producer surplus by the competing independent firms, not the possible loss of consumer
surplus by migrating customers (Commissioner's Memorandum on Redetermination Proceedings, paragraph 24 at
15).

237 Since the Tribunal had adopted the Total Surplus Standard, it would not have considered the redistributional
effect of interdependent and coordinated behaviour by competitors had it been propounded at the first hearing. In
light of the Appeal Judgment, the Tribunal is of the view that it should consider the submissions of the parties in this
matter. However, as there is no evidence on which the Tribunal could assess the claimed redistributive effect of
interdependent and coordinated behaviour, the Tribunal rejects the Commissioner's submission.

C. SERVICE QUALITY AND PROGRAMMES

238 The Commissioner maintains that the Tribunal, while it considered the deadweight loss effect of the removal or
reduction of services and pricing arrangements offered by ICG, should now consider the redistribution of income
associated with that exercise of market power. It should further consider the qualitative impacts associated with the
elimination of or reduction in consumer choice in, for example, the national account coordination services product
market (Commissioner's Memorandum on Redetermination Proceedings, paragraphs 34-41 at 19-21).

239 The respondents point out that the Tribunal stated in its Reasons that there was no evidence regarding the
scope of any program removal or service reduction. In addition, they argue that the Commissioner has not
explained why consumers value choice per se, i.e. beyond the effect it has on price or quality of service, which
matters have already been considered by the Tribunal (Respondents’ Memorandum on Redetermination
Proceedings, paragraphs 68-73 at 31-34).

240 The Tribunal recognized that ICG had established certain services and pricing arrangements that Superior and
other propane marketers did not offer. (However the Commissioner notes that, in western Canada, Superior offers a
program similar to ICG's "Cap-It" arrangement.) In the Tribunal's view, GolfMax and similar arrangements are
specialized marketing arrangements and represent ways in which ICG has sought to differentiate itself from its
competition in selling propane. The removal of certain specialized marketing arrangements by the merged company
would cause a buyer for whom that arrangement was its preferred way of acquiring propane, to select a less-
preferred arrangement. As with switching induced by a direct increase in price, this change of arrangements would
entail a loss of efficiency as measured, in principle at least, by the deadweight loss and a redistribution of income
from buyer to seller. If estimates of these effects could be made, the effects of reduced choice would be captured in
the conventional way. If such estimates could not be made, then the effects would have to be established in some
other way per the evidence.
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241 On the evidence that propane demand was inelastic, the Tribunal concluded that propane consumption would
not decline significantly if those marketing arrangements were eliminated. On the evidence, the Tribunal concluded
that to the extent that certain marketing arrangements were removed, the deadweight loss therefrom would be
"minimal” and "...most unlikely to exceed in amount the estimated deadweight loss..." of $3 million. (Reasons,
paragraphs 466-467). In this way, the Tribunal used the available evidence to place an upper bound on the effect
on efficiency brought about by the reduction or removal of certain marketing arrangements argued by the
Commissioner as a qualitative factor.

242 The Tribunal was directed by the Court to consider the redistributive effects that it ignored initially. However,
the Tribunal notes that at the first hearing, the Commissioner did not adduce any evidence on this matter. Rather,
the Commissioner was content to argue that the removal/reduction of programs and services should be considered
as (negative) qualitative effects. The Commissioner never argued, and hence adduced no evidence, regarding the
redistributive effect resulting from this removal/reduction of programs and services.

D. ATLANTIC CANADA

243 The Commissioner submits that the prevention of competition in Atlantic Canada that the Tribunal found in its
section 92 inquiry is an effect to be considered qualitatively under section 96 of the Act. The respondents state that
there is insufficient information on the record to assess the effect of this prevention of competition and that the
Tribunal is functus officio in regard to the effects of prevention in Atlantic Canada, except for redistributional effects.

244 The Tribunal accepted that the merger prevents ICG's plans to expand in Atlantic Canada from being
implemented. As a result, the price of propane will likely be higher than it would be if the merger did not take place.
Accordingly, the possible effects of this prevention of competition in Atlantic Canada would be the efficiency gains
and reduction in excess profits that would have resulted from the additional competition that the merger precludes.

245 Having identified and accepted the prevention of competition in Atlantic Canada, the Tribunal must assess the
effects of such prevention. The prevention itself is distinguishable from its effects in the same way as above where
the Commissioner distinguished between interdependent pricing and the effects thereof. There is no evidence on
the record about the extent to which the price of propane would have fallen if ICG's expansion had occurred, and
accordingly the possible efficiency gains and redistributional effects that the merger prevents in Atlantic Canada are
not directly measured.

246 With respect to the prevented efficiency gains, the Tribunal notes that the Commissioner's calculation of the $3
million deadweight loss included sales by Superior in Atlantic Canada. Such calculation is an indirect way of
including the prevented efficiency gains in Atlantic Canada. Though it might be a poor estimate, it was not criticized
as such and accordingly, there is no basis or need for the Tribunal to reconsider the deadweight loss effect in a
qualitative way. The Tribunal is functus officio in regard to the deadweight loss in Atlantic Canada.

247 Regarding the redistribution of income in the form of reduced excess profits to incumbents, the Tribunal agrees
with the respondents that there is no evidence that would assist it in evaluating this effect from either a qualitative or
quantitative perspective.

248 The Court states that the Tribunal found that, while the merged entity will eliminate "...all consumer choice, and
remove all competition, in the propane supply market, as it is likely to do in Atlantic Canada, for example...", these
effects were not to be considered under section 96 (Appeal Judgment, paragraph 107 at 43).

249 It appears to the Tribunal that, with respect, the Court may have confused prevention of competition and
choice with reduction of competition and choice. There is no evidence that this merger will remove all competition in
Atlantic Canada. Moreover, the Tribunal did not find that the merger would, or likely would, remove all competition
in the propane supply market in Atlantic Canada. Finally, if the Court's statement concerning the elimination of
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consumer choice is a reference to Atlantic Canada, the Tribunal notes that it did not find that the merger would, or
would likely, eliminate all consumer choice there.

E. INTERRELATED MARKETS

250 Referring to the Appeal Judgment, the Commissioner submits that the merger will result in additional losses of
efficiency (i.e. deadweight loss) and additional redistribution of income in interrelated markets. The Commissioner
points out that only 10.7 percent of the combined volumes of propane sold by Superior and ICG in 1998 were for
residential end-use applications, and that propane is used as an intermediate input in a variety of industries and
businesses (Commissioner's Memorandum on Redetermination Proceedings, paragraphs 30-33 at 17-18).

251 The Commissioner submits further that:
An increase in the price of propane for these customers has the potential to increase the cost of goods
produced or the services provided by these customers. Where an increase in propane prices results in a
price increase for those other products, there will be additional resource misallocation (deadweight loss)
and transfer effects beyond those identified above. These additional effects also result from the merger.
While it is not feasible to quantify these effects, where, as here, the product involved represents a
significant input in other products, this effect should be taken into account...

(Commissioner's Memorandum on Redetermination Proceedings, paragraph 33 at 18)

252 The respondents assert that the Commissioner has provided no evidence on the effects from the merger in
interrelated markets.

253 In the Tribunal's view, the issue here is whether an intermediate purchaser of propane will absorb the propane
price increase or pass it on in some way. Whether the increase is large or small or whether propane is a significant
input is not the issue.

254 The statutory wording of section 96 requires the showing of "...effects of any prevention or lessening of
competition that will result or is likely to result...". In the Tribunal's view, the Commissioner's reference to the
"...potential to increase the cost of goods..." is an insufficient basis for inferring that the effects or likely effects
thereof will occur or for estimating the magnitudes thereof even in a rough way. In the Tribunal's view, the
Commissioner has alluded to, but has not established, the effects and consequently the Tribunal agrees with the
respondents. The Tribunal comments further on this matter below.

255 However, the Tribunal agrees that effects in related markets, where they are shown to arise from the lessening
or prevention of competition, are important considerations under the Act and notes that the wording of subsection
96(1) provides for their inclusion. In particular, it is important to identify in which of the interrelated markets the
effects occur in order to assess whether the redistribution of income occurs from consumer to shareholder or
between shareholders of different businesses.

F. LOSS OF POTENTIAL DYNAMIC EFFICIENCY GAINS

256 The Commissioner submits that the merger will result in the loss of dynamic efficiency gains that would have
been achieved by ICG's "transformation project”. While these foregone gains are difficult to predict, the
Commissioner submits that qualitative consideration thereof is warranted because this concern relates to the
objective of efficiency and adaptability in the purpose clause of the Act. The respondents state that the Tribunal is
functus officio as regards dynamic efficiencies.

257 The Tribunal notes that ICG had adopted a new business model and was in the process of implementing
various technologies when the merger occurred. The Commissioner notes:
...Whether the ICG model or the Superior model would have ultimately proved to be the more efficient
remains an open question, however, what has been lost as a result of the merger are any potential dynamic
efficiencies or enhanced competition that might have resulted over time from ICG's adoption of a
technology-based approach to propane distribution...
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(Commissioner's Memorandum on Redetermination Proceedings, paragraph 78 at 32)

258 To accept the Commissioner's claim, the Tribunal would have to accept that ICG's transformation plan would
succeed in achieving dynamic efficiency gains and cost savings. While there is evidence that ICG planned to
introduce certain new technologies, there is no evidence on the gains or savings therefrom; for example, no expert
witness testified to the likelihood of these gains being achieved, their "dynamic" character, or their quantum, and
accordingly, the loss of such gains appears speculative even, apparently, to the Commissioner. Accordingly, the
Tribunal rejects the Commissioner's submission.

G. MONOPOLY

259 In written argument, the Commissioner asserts that the creation of monopolies in 16 geographic markets for
retail propane and the creation of monopoly in the "national accounts coordination services" market are qualitative
effects that must be considered in the section 96 inquiry pursuant to the purpose clause of the Act (Commissioner's
Memorandum on Redetermination Proceedings, paragraphs 67-73 at 29-31).

260 In oral argument, the Commissioner characterizes the instant merger as a monopoly having regard not only to
those 16 geographic markets, but also to the much larger number of geographic markets where market power will
be created or enhanced and will be expressed in coordinated pricing behaviour by other propane suppliers therein
(Transcript, vol. 1, October 9, 2001, at 92, lines 9-24 and at 94, lines 1-11).

261 The respondents maintain that since section 96 concerns the "...effects of any lessening or prevention of
competition...", the Commissioner must show additional effects of monopoly beyond those which have already been
included in the deadweight loss and redistribution of income, and that no such additional evidence has been
presented. They also maintain that the decision of the Court requires consideration of monopoly as a factor under
section 96 only when the merged firm will have a market share of 100 percent, such not being the case in the
instant merger. Finally, the respondents introduce calculations showing that the effects (deadweight loss and
redistribution of income) in the Commissioner's monopoly markets are small.

262 The Court referred to the creation of monopoly as follows:
[107] Another consequence of limiting the anti-competitive "effects" of a merger to deadweight loss is that it
is irrelevant that the merger results in the creation of a monopoly in one or more of the merged entity's
markets. According to the Tribunal, the fact that the merged entity of Superior and ICG will eliminate all
consumer choice, and remove all competition, in the propane supply market, as it is likely to do in Atlantic
Canada, for example, is not an "effect" that legally can be weighed under section 96 against the efficiency
gains from the merger.

[108] Again, such a conclusion seems to me to be so at odds with the stated purpose of the Act, namely "to
maintain and encourage competition”, and the statutory objectives to be achieved thereby, as to cast
serious doubt on the correctness of the Tribunal's interpretation of section 96.

(Appeal Judgment at 43)
(1) Definitional

263 The Tribunal did not find that the merged entity of Superior and ICG would eliminate all consumer choice and
remove all competition, in the propane supply market, and in particular it did not find that this was likely in Atlantic
Canada.

264 Even in those 16 markets described by the Commissioner's experts as "monopoly or near-monopoly markets",
many consumers will have other product choices. The Tribunal accepted that, for the purposes of the section 92
inquiry, the product market was limited to "retail propane" and hence excluded other fuels pursuant to the criterion it
adopted for market delineation (i.e. the five percent price increase of the "hypothetical monopolist" test). The result
of that approach is the exclusion of alternatives that exist but are unlikely to be chosen. While other choices are
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available, it appeared to the Tribunal that they would not be chosen in sufficient quantities to meet the criterion it
adopted, and hence those choices were excluded from the product market.

265 To further illustrate the issues of market definition, the Tribunal refers to its finding that "national account
coordination services" constitutes a separate product market and that the instant merger is a merger of the only two
firms in Canada that currently provide the service (Reasons, at paragraphs 73-82). In the sense that only one
supplier will remain after the merger, the merger can be said to create a monopoly in "national account coordination
services".

266 Nevertheless, it is not clear that a purchaser with propane requirements at many different locations will have
"no choice". As the respondents argued, such firms will be able to obtain propane through regional and local
suppliers and would even get a lower price for propane that would cover the apparently small incremental staffing
cost to the national buyer. Moreover, as the Tribunal indicated in its Reasons, some national buyers of propane do
in fact purchase propane this way. The Commissioner did not challenge that evidence at the first hearing.

267 However, the Tribunal based its decision to delineate a separate product market on the witness testimony that
indicated that certain national buyers would bear a significant increase in the price of propane by the merged firm
rather than switch to these regional and local suppliers despite the apparent monetary savings. Accordingly, the
merger cannot be said to eliminate all choice for those buyers; all that can be said is that after the merger, the
remaining choices will be so unattractive to some national buyers that, despite the apparent economic advantage,
they will not choose them. Hence, it was appropriate to delineate a separate product market for the purposes of the
Tribunal's inquiry under section 92. The Tribunal did not characterize the merger as a monopoly in "national
account coordination services".

268 In the Tribunal's view, the term "monopoly" should be used with some appreciation of the definitional issues.
The difficulty of defining monopoly outside of pure economic theory has been emphasized by Professors Trebilcock
and Winter in an article cited by the Tribunal at paragraph 427 of its Reasons:
...To the layperson or undergraduate economics student, "monopoly" refers to a firm that sells free of any
competitive discipline a product with no substitutes. A monopoly so-defined is fictional. Every product has
some alternatives, if only because a consumer can keep the "cash" to purchase other commodities and
services. Market power is a matter of degree, so a "monopoly" is not categorically defined...

(M. Trebilcock and R. Winter, The State of Efficiencies in Canadian Merger Policy, Canadian Competition
Record, Winter 1999-2000, vol. 19, no. 4, at 108)

269 Professor Ware made similar observations:
Monopolies are much in the news in turn of the century Canada. Perhaps prompted by the Propane case
as well as the merger of Air Canada and Canadian Airlines, there has been a virtual cacophony of
"monopoly"” allegations in the press. The implication seems to be that one only has to make this label stick
to a proposed grouping or reorganization in order to bring down the wrath of competition law justly upon it.

Although the term "monopoly" has a ring of precision to it, and forms a foundation stone for every student's
introduction to economics, many would be surprised to learn that as an economic concept, the term
monopoly is quite misleading and almost vacuous...

The fact that monopoly is not a robust economic concept does not mean that competition policy and
antitrust economics are ill-conceived. Rather, they are properly concerned with the search for market power
and its abuse, not for monopoly, or even "monopolization. If predicated on the search for market power,
the term monopoly can be understood more accurately as the product of an exercise in the definition of an
antitrust market. What a merger to monopoly in this sense would mean is that for some products, firms
involved in a proposed merger would have sufficient market power post-merger to profitably raise price by
5% (holding all other prices constant and abstracting from several factors...). The process of market
delineation, as set out in the merger guidelines of Canada (and the United States) is not a process of
identifying "monopoly" or even pure economic market power. It is a legal and procedural device designed
as a step, albeit an important step, in a sequence of investigations established to identify the possibility that
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market power will increase as a consequence of a merger. Note that this exercise does not conclude that
there are no other substitutes for the candidate products (so that the merger actually creates, in an
economic sense, a monopoly); but, rather that a merger has the potential to create a minimum degree of
market power. | use the term potential because subsequent steps in the analysis must consider the
likelihood of entry within an adequate time period, the effect of capacity constraints, whether countervailing
buyer power might exist, the implications of the merger for innovation, etc.

Monopoly, then, is at best an elusive concept. The Tribunal and the Competition Bureau have, hitherto,
largely recognized that such structural identifiers are only tools in the evaluation of market power and its
consequences for economic efficiency...

(R. Ware, Efficiencies and the Propane Case, International Antitrust Bulletin, Vol. 3, Issue 3, Fall/Winter
2000 at 17-18)

(2) Statutory History and Related Provisions

270 Although the Act does not provide a definition of the term "monopoly", its predecessor statute did. Section 33
of the Combines Investigation Act stated:
Every person who is party or privy to or knowingly assists in, or in the formation of, a merger or monopoly is
guilty of an indictable offence and is liable to imprisonment for two years.

Section 2 thereof provided a definition of "monopoly":
"monopoly” means a situation where one or more persons either substantially or completely controls
throughout Canada or any area thereof the class or species of business in which they are engaged and
have operated such business or are likely to operate it to the detriment or against the interest of the public,
whether consumers, producers or others, but a situation shall not be deemed a monopoly within the
meaning of this definition by reason only of the exercise of any right or enjoyment of any interest derived
under the Patent Act, or any other Act of the Parliament of Canada.

271 Under the amendments of 1986 to the Combines Investigation Act, merger is now a civil rather than a criminal
offense. Since the definition of monopoly under section 2 of the Combines Investigation Act was not carried into the
new Act, the Tribunal can assume only that that definition was not intended to be used. Indeed, the absence of any
definition of monopoly indicates only that Parliament felt that none was needed under the Act as amended.

272 Under section 92, the Tribunal must decide whether a merger lessens or prevents competition substantially
and, per subsection 92(2), it cannot so find solely on the basis of evidence of market share or concentration.
Accordingly, even a merger to market share of 100 percent does not automatically violate section 92. Only after its
consideration of entry and other factors can the Tribunal conclude that such merger will lessen or prevent
competition substantially. Labelling such a merger as a "monopoly" neither adds to, nor detracts from, the Tribunal's
required inquiry, which concerns the ability to exercise market power. The Tribunal is of the view that the creation of
monopoly is irrelevant to its task under the merger provisions of the Act.

273 It is noteworthy that the offence of "monopolization" under the Combines Investigation Act, was decriminalized
in 1986. The provisions thereof were amended and were included under "abuse of a dominant position" in section
79 of the amended Act. Accordingly, assuming a monopoly could be adequately defined, its formation does not
constitute an offence under that section; indeed, nor is the occurrence of an anti-competitive act by such entity
proscribed. Rather, the Commissioner is required to demonstrate dominance, a practice of anti-competitive acts,
and the substantial lessening or prevention of competition that results from that practice.

274 As further indication that the civil provisions of the Act are not hostile to monopoly per se, the Tribunal refers to
section 86 which allows the Tribunal to order the registration of a specialization agreement, and thereby to permit
monopoly or elements thereof, when gains in efficiency are sufficiently large, i.e. when:
...the implementation of the agreement is likely to bring about gains in efficiency that will be greater than,
and will offset, the effects of any prevention or lessening of competition that will result or is likely to result
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from the agreement and the gains in efficiency would not likely be attained if the agreement were not
implemented...

(Act, paragraph 86(1)(a))

Thus, an agreement that might otherwise be struck down as a criminal conspiracy may be registered when the
gains in efficiency from the agreement are shown to meet essentially the same test as applies to mergers under
subsection 96(1).

275 If the Court intended the creation of a monopoly to be a factor to be considered in conducting the subsection
96(1) inquiry then, mutatis mutandis, that view must also apply to specialization agreements because the efficiency
test is the same. However, section 86 specifically authorizes the creation of monopoly or elements thereof through
specialization agreements. It would make no sense to require the Tribunal to consider the creation of a monopoly
as a negative effect of a specialization agreement when, by law, monopoly is permitted, indeed, desired, in that
form.

(3) Section 96 Applies to this Merger

276 Writing in partial dissent of the Court, Létourneau, J.A. states that
...section 96 was not meant to authorize the creation of monopolies since it would defeat the purpose of
section 1.1. This section was not intended to authorize mergers resulting in monopolies whereby, contrary
to section 1.1, competition is eliminated, small and medium-sized enterprises are not able to enter or
survive in the market and consumers are deprived of competitive prices.

(Létourneau, J.A., Appeal Judgment, paragraph 15 at 8-9)

277 If, as it appears, Létourneau, J.A. is suggesting that the efficiency defence should not be available when
mergers lead to structural monopolies then, with respect, he must be wrong. Defining monopoly as 100 percent
market share, the Commissioner argued at the first hearing that section 96 was not available to such mergers as a
matter of law, although mergers to a market share of 96 percent would be reviewed in a different way. As discussed
in its Reasons, at paragraphs 418-419, the Tribunal held otherwise and the Court did not disturb this conclusion
saying, rather, that the Tribunal should consider the purpose clause of the Act when analysing the effects under
section 96. For this reason, the Commissioner no longer maintains the position taken at the first hearing.

278 As noted above, Bills C-42 and C-13 made the efficiency defence unavailable when the merger would result in
virtually complete control of a product in a market. This provision was not included in Bills C-29, C-91 or the Act.

279 If Létourneau, J.A. is commenting on the instant transaction then, with respect, he must be largely mistaken
about its effects. The merger, while it lessens and prevents competition substantially, does not eliminate all
competition and does not prevent entry by small and medium-sized businesses and does not prevent their survival
in the market. Yet it is an anti-competitive merger and it does deprive consumers of competitive prices.

280 It follows therefore, that in terms of the section 96 inquiry, the finding of monopoly according to any particular
definition thereof is irrelevant. If the creation of a so-called monopoly is not per se sufficient to justify a conclusion of
substantial lessening or prevention of competition under section 92 of the Act, then its creation cannot be a bar to
the application of section 96. The Court did not interfere with the Tribunal's decision that the defence in section 96
applies to the instant merger. Since section 96 compares efficiency gains with the "...effects of any prevention or
lessening of competition that will result or is likely to result from the merger...", the Court must have meant that
there were effects of the substantial lessening on the record that the Tribunal had not considered.

281 Absent a statutory definition of monopoly, the Tribunal concludes that for the purposes of the Act, monopoly
can be defined only as an entity with a high degree of market power. Indeed, by referring to markets not considered
to be "monopoly or near-monopoly”, the Commissioner advocated such in oral argument. Accordingly, its effects for
the purposes of section 96 of the Act are those efficiency and redistributive effects associated with any other
exercise of market power; if there are other effects associated with the concept of monopoly, then they must be
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proven. However monopoly may be defined, a merger thereto is not more objectionable under the Act than other
instances of substantial lessening or prevention of competition unless additional effects are shown.

282 In the Tribunal's opinion, the definitional problem reflects differences of opinion regarding the relationship
between section 96 and the purpose clause. As it stated in its Reasons, the Tribunal views section 96 as a clear
instruction that competition is not be to maintained or encouraged as otherwise required by the purpose clause. On
this view, the Tribunal's task is clear; there is no conflict in the operation of these two important provisions.

(4) Additional Effects

283 It is clear from the history of American antitrust law that the conjoining of economic power and political power
was a clear concern. Other values were also protected under American antitrust law, including job loss, effects on
local communities, and decentralization by the absolute protection of small businesses. These effects are clearly
matters that would have to be considered qualitatively if they were held to be effects for the purpose of section 96.
Apart from the effect on small and medium-sized enterprises, such effects were not held to result from the instant
merger.

284 The larger issue in regard to most of these concerns is that they are not connected to any of the objectives of
Canadian competition policy, so it will be difficult to introduce them into the inquiry under section 96. For example,
the Tribunal observed that job loss resulting from an anti-competitive merger was not an effect of lessening of
competition for the purpose of section 96 because such losses also result from mergers that are not anti-
competitive and in that case the Commissioner can take no notice thereof under the Act (Reasons, at paragraphs
443-444).

285 The Tribunal agrees with the respondents that, having considered all of the concerns raised by the
Commissioner (i.e. deadweight loss, interdependent pricing, service quality, etc.) to consider, in addition, the
creation, per se, of monopoly as a qualitative factor under section 96 is to double-count those effects (Respondents’
Memorandum on Redetermination Proceedings, paragraph 87 at 40). Accordingly, the Commissioner must
demonstrate those effects of monopoly which have not yet been considered; however, no such effects have been
shown.

H. SMALL AND MEDIUM-SIZED ENTERPRISES

286 Referring to the Appeal Judgment, the Commissioner submits that, in its inquiry under section 96, the Tribunal
should consider the impact of the merger on small and medium-sized enterprises in view of the reference thereto in
the purpose clause of the Act.

287 The Commissioner cites the following:

expert evidence that the market power this merger confers on Superior will allow it to discipline
competitors by selectively lowering prices and thereby squeezing competitors in certain markets
(Commissioner's Memorandum on Redetermination Proceedings, paragraph 56, at page 26)

an internal document in which a Superior branch manager states that ICG and Irving each gained
a commercial account at Superior's expense and that Superior would retaliate if the "trend"
continued (Commissioner's Memorandum on Redetermination Proceedings, paragraph 58, at
pages 26-27)

an internal ICG document in which an ICG employee in Alberta states that ICG retaliated against
Canwest and Cal-Gas and that the latter is now "pricing responsibly" (Commissioner's
Memorandum on Redetermination Proceedings, paragraph 59, at page 27)
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the testimony of Mr. Edwards that he did not want to establish operations in a market with only
one major competitor (Commissioner's Memorandum on Redetermination Proceedings,
paragraph 60, at page 27)

evidence that Superior retaliated against Imperial Oil's attempted entry (Commissioner's
Memorandum on Redetermination Proceedings, paragraphs 61-62, at pages 27-28)

one witness' testimony that he was concerned with predatory pricing and the confidential
testimony of another that prices are sometimes so low that he finds it difficult to survive
(Commissioner's Memorandum on Redetermination Proceedings, paragraphs 63-64, at page 28)

expert evidence that the acquisition of ICG makes it more likely that Superior will discipline
competitors engaged in aggressive discounting by meeting their prices (Commissioner's
Memorandum on Redetermination Proceedings, paragraphs 63-64, at page 28)

The Commissioner also asserts, but does not show, that the merger increases Superior's ability to effectively deter
expansion or entry of small and medium-sized propane suppliers with restrictive practices known to increase rivals'
costs or decrease rivals' revenues (Commissioner's Memoramdum on Redetermination Proceedings, paragraphs
56-66 at 26-29).

288 The respondents state that small competitors will benefit from the merger to the extent that they follow the
price increases of the merged firm and hence will not be harmed. They also state that the Tribunal is functus officio
regarding deterrence of entry and expansion, disciplining of competitors, and the qualitative effects flowing from
entry restriction (Respondents' Memorandum on Redetermination Proceedings, paragraphs 79-85 at 37-40).

289 The Tribunal takes the witness claims of predatory pricing seriously, but regards the testimony of the two
competitors cited by the Commissioner as insufficient to establish predation. The Act is concerned with predation
but there is no indication that any of these firms complained to the Commissioner about the pricing behaviour of
Superior or of ICG prior to the merger. Moreover, the suggestion of predatory pricing is made by two competitors
that remain in the industry. Distinguishing between predatory conduct and aggressive competition requires more
evidence than is available here. In this regard, some of the cited testimony is confidential. Having reviewed the
confidential transcript, however, the Tribunal regards this evidence as speculative and it cannot find predation or the
likelihood thereof on the strength of such testimony.

290 The Tribunal accepted the evidence that new entrants or smaller firms seeking to expand find it difficult to
compete for customers of Superior and ICG, in part, because of those firms' practice of writing customer contracts
with certain anti-competitive provisions; 90-95 percent of both firms' customers are under standard form contracts
(Reasons, at parapraph 132). As the Tribunal noted, there was some suggestion that Superior was considering
relaxing some of these provisions if the merger proceeded, and there was discussion whether Superior's plans in
this regard would be effective. Nonetheless, there is no evidence that the conditions of entry will be more difficult in
this regard after the merger.

291 The Commissioner's examples of competitor discipline do not establish that Superior disciplined its small
competitors; ICG, Irving, and Imperial Oil are certainly not small or medium-size businesses. That ICG apparently
disciplined the regional firms is not evidence that Superior did so.

292 The Commissioner cites the experience of Mr. Edwards, who chose to locate his new propane business near
London, Ontario. A former president of Superior, Mr. Edwards testified that he established his propane marketing
business near London for a combination of personal and business reasons. His complete testimony is:
MR. EDWARDS: One was a personal one. | had moved from Toronto to London to do something else, and
that didn't work out, so when | decided to re-enter the business, | was in London. Also, it's very close to the
Sarnia infrastructure, which is the principal supply point in North America. The economies between Windsor
and Toronto are very stable and often buoyant and steady, stable kinds of economies. There was - | didn't
want to find myself competing in a market where | had one competitor.
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MR. MILLER: Why is that?

MR. EDWARDS: Well, | had experienced that previously when | was out in Atlantic Canada. | competed
nose to nose with the Irvings. If you move to Atlantic Canada to compete against the Irvings, | think you
have an appreciation for what nose-to-nose competition with the Irvings would be like. It would be
aggressive, at best.

| chose London because there is a variety of competitors serving a variety of markets, so | thought if | was
going to enter the business, | would be better to enter it in that form.

MR. MILLER: In that there is more room to move against smaller independents?

MR. EDWARDS: If you duke it out with one major competitor, | suppose - my experience with the Irvings
was that the duking out, it can be fairly punishing for a new entrant.

| thought if | positioned myself amidst a variety of competitors, | could incrementally compete with them a
little bit here, a little bit there.

(Transcript, vol. 8, October 6, 1999, at 1070, line 11 to 1071, line 20)

293 Mr. Edwards was president and chief executive officer of Superior until May 1996, and he incorporated his
propane business in London, Ontario in June 1997 (Transcript, vol. 8, October 6, 1999, at 1063). Accordingly, his
experience with the Irvings must have been during his tenure at Superior. Hence, his testimony must be taken to
mean that Superior found it difficult to compete with Irving in Atlantic Canada, not that Irving "punished" small and
medium-sized competitors, although it may be true.

294 The Commissioner cites the expert evidence of Professors Schwindt and Globerman, who testified that by
eliminating ICG as a competitor, the merger would provide a greater incentive for Superior to meet price reductions
by independent firms that competed actively on price; it would not have to share the eventual benefits of this
disciplining strategy with ICG. In this way, independent firms (presumably, small and medium-sized enterprises)
would be less inclined to compete on price. This expert opinion evidence was not challenged by the respondents at
the first hearing, and the Tribunal accepted that evidence of the likely market structure in many geographic markets
in coming to its decision that the merger lessened competition substantially.

295 The respondents submit that the Tribunal is functus officio with respect to the evidence of deterrence of entry
and expansion, disciplining of competitors, and the qualitative effects flowing from entry restriction. The Tribunal
considered the evidence on these matters in connection with its inquiry under section 92 of the Act. It cannot
reconsider its findings or entertain new evidence. However, in light of the Appeal Judgment of the Court, the
Tribunal must now consider, based on evidence available on the record, the effects of the merger on small and
medium-sized enterprises in its inquiry under section 96 that it did not consider in its first Reasons.

296 In the Tribunal's view, while the Commissioner has not shown that Superior behaved aggressively toward its
small and medium-sized competitors, the Commissioner has provided a reasonable basis for believing that this
merger will likely result in coordinated pricing by its small and medium-sized competitors. The Commissioner does
not dispute the respondents' claim that these competitors will likely experience higher margins and profits in
consequence as the respondents suggest; rather, the Commissioner maintains that the resulting market structure is
contrary to the goal of competition in the purpose clause of the Act, and that the impact on small and medium-sized
competitors is inconsistent with an equitable opportunity to participate in economic activity as stated therein.

297 According to the Court, the impact of an anti-competitive merger on small and medium-sized enterprises is an
effect of lessening or prevention of competition to be considered under subsection 96(1). The Court expresses its



Page 63 of 85
Canada (Commissioner of Competition) v. Superior Propane Inc.

concern at several points in its Appeal Judgment. At paragraph 4, the Court suggests that "...the elimination of
smaller competitors from the market..." is an effect that should be considered.

298 The Tribunal observes that there is no evidence in this case that the merger eliminates smaller competitors
from the market, and the Commissioner does not submit such. In the Tribunal's view, the Commissioner is
concerned that smaller competitors will choose to price interdependently rather than offer competitive challenge to
the merged firm. The concern expressed by Professors Schwindt and Globerman was not predatory behaviour by
the merged firm; rather, they used the words "retaliation” and "squeeze" to indicate interdependence. In their expert
report, predation is not mentioned even once (Report of R. Schwindt and S. Globerman, exhibit A-2056, (August 16,
1999) at 25-41).

299 At paragraph 69 of the Appeal Judgment, the Court concludes that the determination of the effects to be
considered under section 96, including "...the impact on competing small and medium sized businesses...", is a
question of law. At paragraph 88, the Court concludes that these effects should
...include the other statutory objectives to be served by the encouragement of competition that an anti-
competitive merger may frustrate, such as the ability of medium and small businesses to participate in the
economy...

300 The purpose clause of the Act states that when competition is maintained and encouraged, an equitable
opportunity to participate in economic activity will be afforded to small and medium-sized enterprises. If the Tribunal
is to consider the effect of an anti-competitive merger on small and medium-sized enterprises in the inquiry under
subsection 96(1), then it must determine whether the merger denies those enterprises an equitable opportunity to
participate in economic activity.

301 When those enterprises are competitors of the merged firm, it will not suffice to determine that the merger has
a negative impact on them. Many mergers that are not anti-competitive will negatively affect smaller competitors
and may indeed cause them to reposition or exit, but such mergers do not deny an equitable opportunity of smaller
competitors to participate in economic activity. What must be shown is that the effect on small and medium-sized
enterprises is an effect of the lessening or prevention of competition. That smaller competitors will begin to price in
an interdependent/coordinated fashion in many relevant markets is a lessening of competition. While there may be
deadweight loss and redistributive effects, there is, as noted above, no evidence thereof.

302 Alternatively, the small and medium-sized enterprises may be customers of the merged firm. In reply, the
Commissioner states that the opportunity to charge anti-competitive prices is incompatible with the objective of the
purpose clause of the Act that relates to an equitable opportunity for small and medium-sized businesses to
participate in the economy:
The paragraph quoted in fact says the opposite of the Respondents’ characterization. It says that the
Tribunal should not focus on one effect of the merger to the exclusion of the others; it does not say that any
effect that benefits small business must be considered as a positive effect. It refers to the wording of the
Act, which relates to an equitable opportunity for small and medium-sized businesses to participate in the
economy. That does not include an opportunity to charge anti-competitive prices. Indeed, the Court also
refers to the goal of the availability to consumers of a choice of goods at competitive prices, which is
antithetical to the "positive" effect, cited by the Respondents, of a price increase resulting from an anti-
competitive merger and subsequent price coordination amongst propane suppliers to exploit that increase.

(Commissioner's Reply Memorandum on Redetermination Proceedings, paragraph 76 at 29) [Emphasis
(italics) added]

303 In the Tribunal's view, the emphasized statement cannot be correct. If the purpose clause gave small and
medium-sized business customers the absolute right to competitive prices, there would be an irreconcilable conflict
between section 96 and the purpose clause because the former permits an anti-competitive merger when its
requirements are met. In the Tribunal's view, the purpose clause does not grant absolute entitlements; even the
objective of efficiency and adaptability is not absolute but is, rather, based on the result of a tradeoff analysis.
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Section 96 accords the efficiency objective in merger review priority over the other objectives only when its
requirements are met. Accordingly, small and medium-sized business customers do not lose an equitable
opportunity to participate in economic activity when the anti-competitive merger and the higher price are permitted
by section 96. Similarly, small business customers of a firm that is part of a registered specialization agreement
may also pay supra-competitive prices, yet the Act allows such agreements when the requirements of section 86
are met. An equitable opportunity to participate is not an absolute right to competitive prices granted by the purpose
clause of the Act.

304 More generally, since, as in section 96, the statute explicitly permits an anti-competitive merger to proceed
subject to certain conditions being met, it is illogical and contradictory to require that those conditions include the
attainment of results that would be achieved under competition. Such an approach surely vitiates the statutory
provision in section 96. Since this cannot be what the Court meant, it must be correct for the Tribunal to focus on
the denial of an equitable opportunity of small and medium-sized businesses to participate in economic activity.

305 To find the denial of an equitable opportunity of small and medium-sized enterprises to participate requires a
demonstration that anti-competitive conduct offensive under the Act (i.e. section 79 or section 50) is taking place or
will likely take place. On the evidence in this case, the Tribunal cannot conclude that small and medium-sized
competitors and customers will lose an equitable opportunity to participate in economic activity.

VIl. REDISTRIBUTIVE EFFECTS (THE WEALTH TRANSFER)

306 The Tribunal recognized the redistributive effects of the instant merger, but treated them as offsetting because
it concluded that the Total Surplus Standard was the applicable standard; hence, the redistributive effects were, on
balance, socially neutral. The Court concluded that the Tribunal
...erred in law when it interpreted section 96 as mandating that, in all cases, the only effects of an anti-
competitive merger that may be balanced against the efficiencies created by the merger are those identified
by the total surplus standard...

(Appeal Judgment, paragraph 139 at 54)

Accordingly, among the effects which the Tribunal must consider are the redistributive effects based on the
evidence available in the record.

A. COMMISSIONER'S POSITION

307 The Commissioner asserts that the higher price that will result from the merger will have the effect of
transferring $40.5 million from propane consumers to shareholders of the merged firm annually. In the
Commissioner's view, this is a "measured effect" of the merger that should be added to the other measured effects
for the purpose of assessing all of the merger's effects. The Commissioner also submits that once the estimated
size of the transfer has been quantified, the Commissioner's burden has been satisfied and that the respondents
must demonstrate with appropriate evidence that some other treatment for the transfer is appropriate
(Commissioner's Memorandum on Redetermination Proceedings, paragraphs 92-93 at 38-39).

308 The Commissioner submits that it is important to distinguish between producers (i.e. shareholders of the
merged firm) and consumers of propane even if the former are also consumers thereof. Under the purpose clause
of the Act, the concern for competitive prices to consumers requires that the entire redistributional effect be taken
into account (Commissioner's Memorandum on Redetermination Proceedings, paragraphs 26-29 at 15-17).

309 In taking this view, the Commissioner refers to decisions in criminal cases under the Act and its predecessor
statutes pursuant to which the objective of competition law is free competition for the public at large and that injury
to the public from supra-competitive prices cannot be justified. Accordingly, "...[a] wealth transfer which arises from
the direct exercise of market power and the imposition of increased prices prima facie offends the purpose and
objectives of the Act." (Commissioner's Reply Memorandum on Redetermination Proceedings, paragraph 92 at 34-
35).
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310 The Commissioner notes that an alternate treatment of the transfer is provided in the opinion in dissent of
Tribunal Member, Ms. Lloyd, who concluded that the wealth transfer should be considered from a qualitative
perspective (Commissioner's Memorandum on Redetermination Proceedings, paragraph 102 at 42-43). However,
the Commissioner does not advocate this view.

311 A third approach to the wealth transfer was that offered by Professor Townley, who would consider whether
the Balancing Weights Approach is reasonable based on the evidence regarding the distributional aspects of the
merger (Commissioner's Memorandum on Redetermination Proceedings, paragraph 110 at 45). However, the
Commissioner states that Professor Townley's approach has been superseded by the Court's Appeal Judgment
which recognizes the significance of the transfer itself. While adopting the Townley approach would, in the
Commissioner's submission, lead the Tribunal to disapprove the merger (Commissioner's Reply Memorandum on
Redetermination Proceedings, paragraph 100 at 38), the Commissioner does not rely on that approach.

312 In the Commissioner's further submission, Professor Townley's Balancing Weights Approach is "...simply a
tool that is available to assist the Tribunal in performing the tradeoff..." and that it is the respondents' burden to
satisfy the Tribunal on the ultimate issue with respect to section 96 (Commissioner's Memorandum on
Redetermination Proceedings, paragraph 119 at 480) [Emphasis in original]. According to the Commissioner, it is
not necessary to consider the disproportionate effect on relatively low-income families and small, rural businesses
that Professor Townley described in his report (Commissioner's Memorandum on Redetermination Proceedings,
paragraph 116 at 47).

313 The Commissioner submits that as a result of the Appeal Judgment of the Court, the new approach adopted
by his senior advisors in regard to assessing the transfer following the Commissioner's rejection of the Total
Surplus Standard in the MEGs also reflected an incorrect and overly narrow interpretation of the Act
(Commissioner's Reply Memorandum on Redetermination Proceedings, paragraph 99 at 37-38). Accordingly, the
Commissioner no longer relies on that approach, which was emphasized at the first hearing.

B. RESPONDENTS' POSITION

314 The respondents submit that in its Appeal Judgment, the Court did not prescribe the correct methodology for
assessing the effects under subsection 96(1). Accordingly, and in light of that Judgment, the Tribunal must fully
assess the particular fact situation before it and consider only that portion of the wealth transfer that the
Commissioner has shown to have adverse distributional impact and is important in its magnitude (Respondents’
Memorandum on Redetermination Proceedings, paragraphs 100-101 at 45-46).

315 They further submit that the Commissioner's own position in law at the first hearing was that articulated by Mr.
G. Allen, a senior advisor in the Bureau of Competition Policy, and that that approach seeks to determine the
significant adverse redistributive effects of the transfer. That approach is consistent with Professor Townley's
approach and, consistent with these experts, the entire income transfer cannot automatically count against the
merger (Respondents' Memorandum on Redetermination Proceedings, paragraphs 106-108 at 48-49).

316 They submit that the Commissioner has now adopted the Consumer Surplus Standard, and they point out that
Professor Townley testified that that standard involves an a priori fixed weight and was inconsistent with traditional
welfare economics (Respondents’ Memorandum on Redetermination Proceedings, paragraph 122 at 54-55 and
paragraph 125 at 56-57).

317 The respondents cite witness testimony that propane expenditure is a small fraction of the buyer's total
expenditures (Respondents' Memorandum on Redetermination Proceedings, paragraph 130 at 59) and that the
effect of an eight percent price increase is a transfer of less than one percent of annual income of the buyer. While
denying that there is evidence of an average eight percent price increase, they suggest that the income transfer
therefrom would be inconsequential (Respondents' Memorandum on Redetermination Proceedings, paragraph 131
at 59).
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318 The respondents assert that the redistributional effect of the merger is not adverse. They argue that the
transfer of income will, in part, be between shareholders of the merged company and the shareholders of large,
publicly-owned enterprises that buy propane, and the shareholders may even be the same persons. Further, many
of Superior's largest customers are controlled by substantial foreign investors whose interests are not protected by
the Act, particularly under the purpose clause thereof (Respondents' Memorandum on Redetermination
Proceedings, paragraphs 133-136 at 60-62).

319 They also state that propane consumers are not generally poor or needy and that there is no evidence to the
contrary. Many consumers are large industrial and agricultural concerns and wealthy individuals. They refer to
Professor Townley's expert report (exhibit A-2081) that cited results of a survey of propane consumers by the
Canadian Market Research Ltd. survey in 1997 ("CMR Study"), finding that 10 percent of residential customers
studied used propane to heat their swimming pools. They also assert that the CMR Study is of limited scope, and
they question why income transferred from people who use propane to heat second homes, cottages or ski chalets
should be treated as a negative effect. They submit that the Commissioner has the burden of justifying that
treatment (Respondents' Memorandum on Redetermination Proceedings, paragraphs 138-147 at 62-67).

320 The respondents further submit that there is no evidence on the importance of the income effect on agricultural
and auto-propane buyers. They conclude that there is no evidence that the redistributional impact of the merger is
adverse, and that adopting the approaches of G. Allen and Professor Townley results in a neutral treatment of the
wealth transfer (Respondents' Memorandum on Redetermination Proceedings, paragraphs 148-150 at 67-68).

C. DECISION OF THE COURT

321 At paragraph 74 of its Appeal Judgment, the Court disagreed with the Tribunal's interpretation of the purpose
clause of the Act and stated that it should not be read subject to the specific and contrary provisions of section 96.
In paragraph 75, the Court describes the test to be applied under subsection 96(1) as a "balancing test". At
paragraph 77, the Court states that
In referring to "the effects of any prevention or lessening of competition", subsection 96(1) does not
stipulate what effects must or may be considered. When used in non-statutory contexts, the word, "effects",
is broad enough to encompass anything caused by an event. Indeed, even though it does not consider the
redistribution of wealth itself to be an "effect" for the purpose of section 96, the Tribunal recognizes, as all
commentators do, that one of the de facto effects of the merger is a redistribution of wealth...

(Appeal Judgment, at 32)

322 With reference to Reed J.'s comments obiter dicta in the Hillsdown decision at paragraph 131 of the Appeal
Judgment, to the dissenting view of Ms. Lloyd at paragraph 132, to the treatment of the wealth transfer under the
Horizontal Merger Guidelines, paragraphs 135-136, approvingly to certain American commentators on the
interpretation of section 96 in the Commissioner's MEGs, paragraph 137, and in opposition to the views of "lawyer-
economists" in the United States, paragraph 138, the Court concludes that
...the Tribunal erred in law when it interpreted section 96 as mandating that, in all cases, the only effects of
an anti-competitive merger that may be balanced against the efficiencies created by the merger are those
identified by the total surplus standard...

(Appeal Judgment, paragraph 139 at 54)

323 The Court further concluded that it should not prescribe the correct methodology, such task being beyond the
limits of the Court's competence (Appeal Judgment, at paragraph 139). It also stated that:
Whatever standard is selected (and, for all | know, the same standard may not be equally apposite for all
mergers) must be more reflective than the total surplus standard of the different objectives of the
Competition Act. It should also be sufficiently flexible in its application to enable the Tribunal to fully assess
the particular fact situation before it.

(Appeal Judgment, paragraph 140 at 54)
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324 The Court then suggested that the Balancing Weights Approach of Professor Townley was consistent with its
broad requirements:
It seems to me that the balancing weights approach proposed by Professor Townley, and adopted by the
Commissioner, meets these broad requirements. Of course, this approach will no doubt require
considerable elaboration and refinement when it comes to be applied to the facts of particular cases.

(Appeal Judgment, paragraph 141 at 55)
D. TRIBUNAL'S ANALYSIS OF THE TRANSFER

325 On the basis of the above, the Tribunal must now determine how to treat the redistributive effect (i.e. the
transfer of wealth) based on the submissions of the parties, while taking instruction from the Court.

(1) General

326 There is some confusion over terminology. The Tribunal does not consider the redistribution of income that
results from an anti-competitive merger to be an "anti-competitive effect". Rather, having regard to the decision of
the Court, and referring to the wording of subsection 96(1), the redistributional impacts are among the effects of
lessening or prevention of competition that the merger brings about or is likely to bring about. Redistribution of
income and/or wealth occurs in many different ways in society, and often has nothing to do with competition policy.
For example, government may redistribute income through the tax system or through public expenditures without
transferring income anti-competitively.

327 The Tribunal notes the distinction for greater certainty because it is a distinction that is not made by the Court:
Nonetheless, the Horizontal Merger Guidelines, supra, in the United States continue to treat the exercise of
market power leading to an increase in price above the competitive level as the most important anti-
competitive effect of a merger, and the resulting wealth transfer from the consumers to the producers, as a
misallocation of resources: see P.T. Denis...

(Appeal Judgment, paragraph 135 at 53)

At places in its Appeal Judgment the Court appears to refer to the redistributional effect as an anti-competitive
effect, but such reference may reflect a convenient vocabulary rather than a statement of judicial understanding. In
line with conventional economic analysis, the Tribunal does not regard the wealth transfer as anti-competitive or as
a misallocation of resources. An anti-competitive effect is a misallocation of resources that reduces society's
aggregate real income and wealth. A transfer redistributes income and wealth within society but does not reduce it.

328 Whatever the practice or terminology may be in the United States, the Tribunal seeks to distinguish these two
sets of effects. In its Reasons, the Tribunal distinguished between the resource-allocation effects of an anti-
competitive merger and the redistributive effects (Reasons, at paragraphs 422-425). It stated that it did not regard
the redistributive effects of a merger as anti-competitive (Reasons, at paragraph 446), which does not preclude
giving consideration to those effects.

329 In the simplest analysis, the redistribution of income that results from an anti-competitive merger of producers
has a negative effect on consumers (through loss of consumer surplus) and a corresponding positive effect on
shareholders (excess profit). Whether these two effects are completely or only partially offsetting is a social decision
that, in Professor Townley's words, requires a value judgment and will depend on the characteristics of those
consumers and shareholders. In some cases, society may be more concerned about one group than the other. In
that case, the redistribution of income will not be neutral to society but rather will be seen as a social cost of, or
social gain from, the merger.

Yet it is rarely so clear where or how the redistributive effects are experienced. As Williamson notes:
For some products, however, the interests of users might warrant greater weight than those of sellers; for
other products, such as products produced by disadvantaged minorities and sold to the very rich, a reversal
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might be indicated. But a general case that user interests greatly outweigh seller interests is not easy to
make and possibly reflects a failure to appreciate that profits ramify through the system in ways-such as
taxes, dividends, and retained earnings-that greatly attenuate the notion that monolithic producer interests
exist and are favored...

(O. Williamson, Economies as an Antitrust Defense Revisited, volume 125, No. 4, University of
Pennsylvania Law Review, 1977, 699, at 711)

When viewed in this light, the redistributive effects are generally difficult to identify correctly, and will involve multiple
social decisions. Given the informational requirements of such assessments, the assumption of neutrality could be
appropriate in many circumstances.

330 The Court notes favourably the views of Madame Justice Reed expressed in obiter dicta in the Hillsdown
decision. In commenting on the Total Surplus Standard in Hillsdown, Madame Justice Reed questioned whether the
redistributional effects were always offsetting and hence socially neutral. In her example of a life-saving drug, she
questioned whether society was unaffected by the redistribution from ailing consumers to shareholders of the
producer when it exercised its market power and raised the price of the drug. Accordingly, Madame Justice Reed
appeared to articulate the view that the redistributional effects might not always be socially neutral; yet she did not
state that this was always the case so that the assumption of neutrality could be appropriate, presumably in less
dire circumstances.

331 In criticizing the Consumer Surplus Standard, Professor Townley offered an example in which shareholders of
a producer of a luxury good were less wealthy than the buyers (Townley Report, exhibit A-2081 at 32). In such
cases, the exercise of market power would result in excess profits to the less wealthy group and would be seen as
socially positive, rather than neutral. Such examples need not be far-fetched; mergers among airlines may benefit
travellers who, on average, may be better off than the shareholders thereof; similarly, mergers among taxi owners,
or among owners of ski resorts.

332 Inits Appeal Judgment, the Court noted the following:
...Proponents of the total surplus standard argue that there is no economic reason for favouring a dollar in
the hands of consumers of the products of the merged entity over a dollar in the hands of the producers or
its shareholders, who are, after all, also consumers. Moreover, in the absence of complete data on the
socio-economic profiles of the consumers and of the shareholders of the producers, it would be impossible
to assess whether the redistributive effects of the wealth transferred as a result of the higher prices charged
by the merged entity would be fair and equitable: paragraphs 423-425.

(Appeal Judgment, paragraph 27 at 13-14)

The Tribunal can only agree that such information is required to determine the fairness and equity of the resulting
distribution of income under a standard other than the Total Surplus Standard.

(2) Tribunal's Approach to the Redistributive Effects

333 Having regard to the comments, in obiter dicta, of Madame Justice Reed in Hillsdown cited above, and to the
favourable view thereof of the Court, the Tribunal must accept that the redistributional effects can legitimately be
considered neutral in some instances, but not in others. Fairness and equity require complete data on socio-
economic profiles on consumers and shareholders of producers to know whether the redistributive effects are
socially neutral, positive or adverse. While complete data may never be attainable, the Tribunal must be able to
establish on the evidence the socially adverse effects of the transfer.

334 1t is true, as the Commissioner submits, that the purpose clause of the Act does not discriminate against
certain groups of consumers. However, the Tribunal cannot conclude that the redistribution of income is an effect
that is necessarily always or entirely negative from society's viewpoint. To do so would be to adopt the "a priori fixed
weight" to which Professor Townley objects based on his expertise in welfare economics. Moreover, that approach
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characterizes the Consumer Surplus Standard which, in the Tribunal's opinion, vitiates the statutory efficiency
defence in section 96; accordingly, the Tribunal is not prepared to adopt that standard.

335 Noting that the Court has reservations about certain standards for the treatment of efficiency gains but has
indicated its general approval of the Balancing Weights Approach of Professor Townley, the Tribunal is of the view
that it should, as Professor Townley stated in his report, consider whatever qualitative or quantitative information is
available that allows it to assess the redistributional effects. It therefore rejects the Commissioner's submission that
the transfer of income must necessarily be included in its entirety once the Commissioner has estimated the size
thereof and quantified it as a measured effect to be added to the other measured effects when assessing all of the
effects of the merger under subsection 96(1). In the Tribunal's view, this largely quantitative approach is opposite to
the instruction of the Court.

336 The Commissioner's alternatives to this approach are: (i) the qualitative approach advocated by Ms. Lloyd in
dissent; (ii) the Balancing Weights Approach of Professor Townley, and (iii) at the first hearing, the evaluation of the
adverse redistributional effects on a case-by-case basis described by the Commissioner's senior adviser G. Allen. It
appears to the Tribunal that approach (i) is not now advocated by the Commissioner, and the Commissioner claims
that the decision of the Court renders approach (iii) incorrect in law and that approach (ii) is incomplete and useful
only as a tool to assist it in its broader inquiry.

337 The Commissioner's revised view of the Balancing Weights Approach is surprising because the Court
indicated its approval thereof, albeit with the comment that it requires further refinement and elaboration when
applied to the facts of a particular case. The Commissioner's abandonment of the case-by-case assessment of
adverse redistributive effects as propounded at the first hearing is also surprising, as it provides the elaboration and
refinement in particular cases that supports the Balancing Weights Approach.

338 Following the instruction of the Court, the Tribunal would adopt the Balancing Weights Approach if there were
sufficient information in evidence to come to an assessment of whether the estimated balancing weight of 1.6 is
reasonable given the socio-economic differences between and among consumers and shareholders. Moreover, no
alternate weight has been submitted nor any other approach that the Tribunal could use to evaluate the
reasonableness of the estimated balancing weight of 1.6 as a measure of redistributive effects. While not adopting
the Balancing Weights Approach, the Commissioner submits that in view of the record in its entirety, there is no
basis for concluding that a weight of 1.6 or less is reasonable. There is, however, some limited information in the
record that the Tribunal can use to reach a conclusion on the redistributive effects.

(3) Pecuniary Gains

339 Before reviewing that information, the Tribunal takes note of the Court's remarks concerning subsection 96(3)
of the Act which, if correct, have very significant implications for the understanding of the merger provisions of the
Act. Following the interpretation of the Commissioner's MEGs, the Tribunal regarded subsection 96(3) as denying
that pecuniary savings could be included in "gains in efficiency". For example, if a merger of buyers enabled them
to extract lower prices from sellers through the exercise of bargaining power, those savings would be a
redistribution of pecuniary income from sellers to buyers, not an increase in societal real income as the result of the
improved use of resources achieved through the merger. Accordingly, those savings should not be treated as gains
in efficiency, even though buyers do achieve lower prices thereby. Another example of a pecuniary gain is tax-
savings achieved by the merger, which represent a transfer from taxpayers generally to shareholders of the merged
firm.

340 Thus, the Tribunal has viewed subsection 96(3) as a statutory reminder that there must be a gain to society, as
opposed to a gain to one party at the expense of another, in order for a gain in efficiency to exist, i.e. that only those
savings that resulted from improved resource allocation could be considered. In the Tribunal's view, the provision
has no implications for the treatment of effects, a view that appears to be shared by all commentators on this part of
the Act.
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341 The Court's remarks concerning subsection 96(3) are as follows:
[82] I attach some weight to subsection 96(3) of the Competition Act, which provides that the Tribunal shall
not find that a merger or proposed merger "is likely to bring about gains in efficiency by reason only of a
redistribution of income between two or more persons.” Hence, subsection 96(3) expressly limits the weight
accorded to redistribution in assessing the efficiencies generated by the merger.

[83] No similar limitation is imposed by the Act on the effects side of the balance. If Parliament had intended
redistribution of income to be excluded altogether from the "effects" of an anti-competitive merger, as the
Tribunal held, the drafter might well have been expected to have made an express provision, similar to that
contained in subsection 96(3) with respect the efficiencies side of the balance. The absence of such a
provision suggests that, contrary to the Tribunal's conclusion, Parliament did not intend to impose such a
limitation on the “effects" side.

(Appeal Judgment, at 33-34)

342 If the Court is correct, then the pecuniary gain that benefits consumers as exemplified above, although not a
gain in efficiency, would be an effect of the merger because, apparently, no limitation has been imposed on
"effects".

343 In the Tribunal's view, it is very doubtful that Parliament intended that pecuniary gains be considered in merger
review under section 96, whether the pecuniary gains benefitted either buyers or sellers. Certainly, there is nothing
in the statutory history or legislative review that suggests this. Indeed, as the Court stated, efficiency is explicitly the
paramount objective of section 96.

344 While the Court affirmed the Tribunal's conclusion, it required a broader conception of "effects":
[92] Thus, although section 96 requires the approval of an anti-competitive merger where the efficiencies
generated are greater than, and offset, its anti-competitive effects, the ultimate preference for the objective
of efficiency in no way restricts the countervailing "effects" to deadweight loss. Instead, the word, "effects",
should be interpreted to include all the anti-competitive effects to which a merger found to fall within section
92 in fact gives rise, having regard to all of the statutory purposes set out in section 1.1.

(Appeal Judgment, at 37)

345 The Tribunal is of the view that the Court's instruction to it to consider all relevant effects including
redistributive effects does not require it to consider pecuniary gain as an effect under subsection 96(1).

(4) Professor Townley's Statistical Evidence

346 Table 2 of Professor Townley's expert report contains information from the Statistics Canada report entitled
Family Expenditure in Canada, 1996, and presents data on consumption of "bottled propane" by household income
quintile. Table 2 states that household expenditure on bottled propane is 0.23 percent of total household
expenditure. Accordingly, bottled propane expenditures are shown to constitute a very small share of total
household spending (Townley report, exhibit A-2081, at 37).

347 Professor Townley calls attention to the pattern in Table 2 that the expenditure share declines as household
income and total expenditure rise. For example, propane expenditure constitutes 1.68 percent of the total
expenditure of the 20 percent of households with the lowest income (i.e. the lowest-income quintile). For the 20
percent of households that have the highest income (the highest-income quintile), propane spending is only 0.07
percent thereof. Professor Townley notes that while absolute spending does not display this pattern, the fact that
bottled propane expenditure decreases as a share of total expenditure as income rises indicates to him that a price
increase would have a relatively larger impact the lower one's income (Townley report, exhibit A-2081, at 36).

348 Professor Townley also points out that the average household expenditure on bottled propane nation-wide is
only 0.23 percent of total household expenditure. However, he expresses concern that the Statistics Canada
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survey, because it does not distinguish among uses of propane (i.e. home heating versus running a barbeque),
does not convey the impact of a price increase on households that use it for home heating (Townley report, exhibit
A-2081 at 36). He regards the household expenditure data in the Statistics Canada survey as heavily skewed
toward minor consumers (Townley report, exhibit A-2081, at 38).

349 Professor Townley quotes from a 1998 report of the Propane Gas Association, that cites a Statistics Canada
estimate that 102,000 Canadian households are "fuelled by propane" (Townley report, exhibit A-2081, at 38). It is
not entirely clear what the phrase "fuelled by propane" refers to, and the Tribunal cannot conclude that it refers
exclusively to home heating.

350 Setting aside the household expenditure data that Professor Townley suggests may be skewed, the Tribunal
observes that according to the Statistics Canada data shown in Table 2, 4.7 percent of the households in the
lowest-income quintile and 29.1 percent of households in the highest-income quintile consume bottled propane.
Accordingly, consumption of bottled propane is not limited to low-income groups.

351 While the 4.7 percent of households in the lowest-income quintile number only 102,465 households out of all
10,900,500 households in Canada as stated in Table 2, they should not, in the Tribunal's view, be ignored.
However, as Professor Townley points out, the Statistics Canada survey includes the non-essential uses of
propane by households in that income quintile. There is no information on the record in this regard that would assist
in determining the extent to which the redistribution of income from this group is adverse.

352 The Court alluded to a possible distinction between essential and non-essential uses:
Second, the demand for propane is fairly inelastic, that is, consumers are relatively insensitive to price
increases. Although some consumers purchase propane for less than essential purposes, such as heating
their swimming pools, most purchase it for home heating, automotive fuel and industrial purposes.
Consequently, propane is not a discretionary item that most consumers can choose to forego.

(Appeal Judgment, paragraph 11, at 8)

353 It appears to the Tribunal that while many consumers (including business consumers) do, in fact, have choices
available other than propane, these alternatives may, for various reasons, not be attractive and so would not likely
be adopted. However, there is no doubt, given the available evidence, but that many consumers have no good
alternatives. Yet, if the essentiality of the application is a relevant variable, it will be difficult to draw firm conclusions
about the adverse effect of the re-distribution of income based on the available evidence.

354 The CMR study, as described by Professor Townley, is a 1997 survey of commercial and residential
customers of Superior in Atlantic Canada, Ontario and Quebec. The survey finds that Superior's commercial
customers tend to be small businesses in rural areas, and its residential customers tend to be low-income, older-
than-average and located in rural areas. Among Superior's residential customers in eastern Canada,
...15% of Superior customers earned less than $25,000 per year, 11% earned between $25,000 and
$35,000 annually, 12% earned between $35,000 and $45,000, 11% between $55,000 and $75,000, and
9% earned more than $75,000 annually. (32% of those surveyed did not state their annual income.)

(Townley report, exhibit A-2081, at 39)

355 The CMR study of eastern Canada consumers tends to support the impressions gained from the Statistics
Canada material concerning residential consumers of propane. There is discussion of consumption by residential
end-use or essentiality; for example, 53 percent of Superior's residential customers use propane for heating and 10
percent to heat a swimming pool (Townley report, exhibit A-2081, at 39).

356 The Tribunal cannot avoid the conclusion that the redistributive effect of the merger on low-income households
that purchase propane will be socially adverse. As suggested above, however, the number of such households is
quite small and some undetermined number of them may not be using propane for essential purposes.
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357 The Tribunal places less weight on the redistributive effect on households which, as the respondents observe,
use propane for swimming pools, barbeques, heating second homes, cottages and ski chalets. Many, although not
necessarily all, of those households will presumably be in the higher income groups. The record is silent in this
regard.

(5) Interrelated Markets: Redistributive Effects

358 The Tribunal noted above the Commissioner's observation that slightly more than 10 percent of propane sales
by the merged company will be made directly to consuming households. The remaining 90 percent of sales will be
made to businesses that use propane as an intermediate input in their production processes. Having regard to the
Court's concern for interrelated markets and to the witness testimony at the first hearing, the Tribunal can only
conclude that such propane will be acquired by large and successful, and in some cases widely-owned, companies
that are well-known, as well as by small and medium-sized businesses about which little information is available.

359 The Tribunal heard the testimony of some small and medium-sized business owners, and it infers therefrom
and from the CMR study regarding Superior's commercial customers in eastern Canada, that propane is used by
some businesses whose owners will be negatively affected by the reduction in their profits that will result from their
higher costs of propane to the extent that they cannot pass the price increase on in the form of higher prices for
their products. For example, local restaurant owners that appeared as witnesses for the Commissioner may be able
to raise their prices to offset their increased costs. On the other hand, it appears that some unstated number of
family-owned agricultural operations use propane in crop-drying and those businesses may have no alternative or
perhaps only unattractive alternatives to that use, and no ability to increase their prices.

360 The Commissioner refers to witness evidence that propane is "...a significant input for farmers for grain
drying..." (Commissioner's Memorandum on Redetermination Proceedings, paragraph 32, at 18). Relying on the
witness evidence, the respondents point out that the gross retail cost of propane accounts for two to three percent
of the cost of drying crops and that the projected increase therein due to the merger would represent an effect that
would be regarded by the Commissioner's recently-adopted methodology for assessing redistributive effects as
unimportant (Respondents' Memorandum on Redetermination Proceedings, paragraphs 129-130, at 58-59).

361 More importantly, in the Tribunal's view, there is nothing on the record that allows us to conclude that owners
of agricultural enterprises are needy; indeed, according to the testimony of some owners of agricultural operations
concerning the size of their businesses, they may be relatively well-off. Absent better evidence in this regard, it is
impossible to determine whether and to what extent the redistribution of profits from agricultural businesses to the
merged company's shareholders is socially adverse. Similar lack of information applies to the other small and
medium-sized businesses to which the Commissioner refers.

362 The Tribunal notes further that since 90 percent of the merged firm's sales will be to other businesses, the
impact of the price increase will fall on the products of those firms and will, through interrelated markets, ultimately
be borne by business owners and household purchasers throughout the economy, to the extent that they are not
borne by the lower profits of owners of those businesses that purchase the propane directly from the merged
company. How the burden of the price increase is ultimately shared across business owners in interrelated markets
and by households is an important question that is difficult to answer. Certainly, however, shareholders of the
merged firm will not escape the price increases.

363 Yet, having regard to the evidence of regressivity of the price increase on consumers of "bottled propane"
discussed above, there is no basis for assuming that outcome generally. The price increase may hit higher income
groups disproportionately depending on their consumption patterns and on the extent to which propane is involved
in the production of those goods and services. There is no evidence according to which such incidence of the price
increase on 90 percent of initial propane sales might be inferred.

364 There may well be some small and medium-sized businesses that are only marginally profitable and also
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unable to pass on the price increase. However, there is no information on the record that would allow the Tribunal
to assess the number of such enterprises or to distinguish between them and those that are perhaps quite
successful. In the former, the redistribution of profit to the shareholders of the merged firm might not be socially
neutral; in the latter, perhaps, it would be.

(6) Tribunal's Decision on Redistributive Effects

365 Based on its review of the evidence, the Tribunal cannot agree with the respondents' position that the
redistributive effects are completely neutral. It is our view that the gains and losses are not completely offsetting and
that there is a social loss that requires consideration.

366 However, on the basis of the evidence, the Tribunal cannot find that such loss is measured by the
Commissioner's measured transfer of $40.5 million per annum, because the Commissioner has not demonstrated
that that amount is the socially adverse effect. There is considerable reason to think that portions, perhaps
significant portions, of the measured transfer are redistributions of profit among shareholders that society would
regard neutrally.

367 The evidence tends to support the socially adverse redistributive effects regarding low-income households that
use propane for essential purposes and have no good alternatives, but the number of such households appears to
be small. In the Balancing Weights Approach of Professor Townley, the interests of those households should be
weighted more heavily than the interests of the shareholders of the merged firm, but the higher weight is not
determinable given the information on the record. In the Tribunal's view, the interests of other households and
business owners should be weighted equally with shareholders of the merged firm in this case, particularly since, as
the Commissioner has noted, all producers are, in a sense, consumers as well.

368 The Tribunal notes that it is possible to quantify the adverse redistributive effects of the transfer on household
consumers of bottled propane in the lowest-income quintile based on the evidence of Professor Townley and
Professor Ward. As there are approximately 102,465 consuming households in that group, and as the average
expenditure per consuming household in that group is $277 per year (Townley report, exhibit A-2081, Table 2), total
sales to that group are approximately $28.4 million per annum. Since the Commissioner's measured deadweight
loss assumes a demand elasticity of -1.5 and a price increase to residential consumers in general of 11 percent
(Commissioner's Memorandum on Redetermination Proceedings, Appendix A), the transfer is 9.2 percent of sales
(Ward report, exhibit A-2059, Table 8). Accordingly, on the Commissioner's evidence, the measured adverse
redistributive effect on that group is approximately $2.6 million. This estimate assumes that all propane consumed
by households in this group is for essential purposes.

VIIl. CONCLUSIONS

369 ltis clear, in our view, that the Court did not direct us to consider the entire amount of the wealth transfer as an
"effect” of the lessening or prevention of competition. Rather, the Court has directed us to consider all of the
"effects" in light of the statutory purposes of the purpose clause of the Act. Had the Court been of the view that the
full amount of the wealth transfer constituted an "effect” under subsection 96(1), it would, no doubt, have said so in
clear terms. The Court did not make a determination nor did it purport to make one with respect to the "effects" that
will result from the prevention or lessening of competition in the merger under review. The Court did not attempt to
make such a determination because the findings to be made are clearly within the Tribunal's expertise. The Court
recognized this when it stated at paragraph 139 of the Appeal Judgment:
Having concluded for the above reasons that the Tribunal erred in law when it interpreted section 96 as
mandating that, in all cases, the only effects of an anti-competitive merger that may be balanced against
the efficiencies created by the merger are those identified by the total surplus standard, this Court should
not prescribe the "correct” methodology for determining the extent of the anti-competitive effects of a
merger. Such a task is beyond the limits of the Court's competence.

370 Having assessed the measured adverse redistributive effect based on the evidence, it remains for the Tribunal
to decide how to combine it with the measured deadweight loss of $3 million and the maximum deadweight loss
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attributable to changes in the merged company's product line of $3 million. Weighting redistributive effects equally
with efficiency losses, the three effects would be added together to produce a maximum total effect of
approximately $8.6 million.

371 However, there is no statutory basis under the Act (or in U.S. antitrust law) for assuming such equal weighting:
perhaps the adverse redistributive effects should weigh twice as heavily as efficiency losses, in which case the
three weighted effects would not exceed $11.2 million. Alternatively, since efficiency concerns are paramount in
merger review, perhaps adverse redistributive effects should be weighted half as much as deadweight losses. In
the instant case, it is clear that the adverse redistributive effects are, on the evidence, quite small. Accordingly, the
Tribunal is of the view that any under any reasonable weighting scheme, the gains in efficiency of $29.2 million are
greater than and offset all of the effects of lessening and prevention of competition attributable to the merger under
review.

A. OBSERVATION

372 In the Tribunal's view, demonstrating significant adverse redistributional effects in merger review will, in most
instances, not be an easy task. This may be why the Commissioner has argued so strongly for the inclusion of the
transfer in its entirety, no questions asked. As cited by the respondents in part, Mr. Howard Wetston, the former
Director of Investigation and Research addressed the evidentiary issue in commenting on the Hillsdown decision.
Speaking of section 96, he said:
The section itself is broadly framed, and so, it may be argued, supports various interpretations. Economists
have advocated treating the wealth transfer neutrally owing to the difficulty of assigning weights a priori on
who is more deserving of a dollar. Even considering that some system of weighting could be articulated, the
practical implications of this are likely insurmountable - for, who is losing and who is receiving the transfer?
Shares are often widely held in companies. Are the shareholders of pension-fund investors in a firm more
or less deserving than the customers of that firm? Moreover, who are the customers? In cases of
intermediate products, is one looking to the shareholders of the consuming companies or to their
customers?

One solution to this dilemma is to adopt the U.S.-style approach to consideration of efficiencies; namely,
that savings must be passed on to consumers. Yet, if Parliament's desire had been to deny the possibility
of any price impact on customers by giving consideration to the wealth transfer effects of a merger, then
this could have been specified in the language of the section.

Under these circumstances, | am respectfully of the view that, from an enforcement perspective, it is
preferable not to depart at this time from the approach adopted in the Merger Enforcement Guidelines.
Moreover, it should be understood that, regardless of the interpretation, the number of cases falling into this
category will not be large.

(Remarks delivered by Howard I. Wetston, Q.C., Director of Investigation and Research, Bureau of
Competition Policy, to the Canadian Institute, Toronto, June 8, 1992)

373 In the Tribunal's view, the remarks of Mr. Wetston are very significant. First, he recognized that adequate
measurement of the redistributive effects of a lessening or prevention of competition might well be impossible in
light of the difficult questions that must be addressed. Second, Mr. Wetston recognized that no such effort was
required under the American approach. However, there is no indication in the statute or elsewhere that Parliament
intended this approach. The explicit efficiency defence in subsection 96(1) of the Act is clear evidence that
Parliament intended not to follow the American approach to efficiencies.

374 This decision has been a very difficult exercise. The difficulty results in great part from the wording of
subsection 96(1) of the Act which requires the Tribunal to weigh efficiencies against the "effects" of a lessening or
prevention of competition. In that regard, we believe that the view expressed by Professor W.T. Stanbury before the
legislative committee on Bill C-91, is entirely apposite:
Now | come to the matter of the efficiency defence. Proposed section 68 [now s.96] of Bill C-91 clearly
contemplates a trade-off between gains in efficiency and the lessening of competition. This raises a number
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of difficult questions. The first and most important is the matter of incommensurability - namely, that the
tribunal will be asked to deal and make a judgment between a lessening of competition, which will probably
result in higher prices, and gains in efficiency, which are real savings to society. These are not comparable
kinds of things because one involves a redistribution of income and the other involved real gains in terms of
the savings of resources.

Second, there is an inherent and unavoidable value judgment that the tribunal must make in dealing with
proposed section 68. The sad part is that Parliament has given no guidance to the tribunal as to its
priorities, as to the weights to be applied to the lessening of competition [effects] and gains in efficiency.

With respect to the efficiency defence, there the clarification is not much of definition but of saying to the
tribunal what priorities Parliament puts upon efficiency as opposed to the lessening of competition. It is a
judgment call; there is no technical way that can be handled by nhumbers or anything of that sort. But
Parliament could say...

Let me just give you an historical example. In Bill C-256 the efficiency defence could be used only if the
firms under review could show that at least part of the gains in efficiency were going to be passed on to
consumers, you may recall. There is no such provision here. It seems to me that Parliament is indicating its
priorities, that there is a difference in priorities there. | am not saying that we should adopt that; | am saying
that Parliament should decide and give instructions to the tribunal as to what values it wants the tribunals to
adopt. The tribunal has to adopt a value - it cannot avoid it - in dealing with proposed section 68 of the BiIll.

(Minutes of Proceedings and Evidence of the Legislative Committee on Bill C-91, Monday, May 7, 1986,
Issue 7, page 3:4) [Emphasis added]

It was the Tribunal's initial view, on its acceptance of the Total Surplus Standard, that the Act did not give rise to the
difficulties to which Professor Stanbury referred. However, in light of the Court's Appeal Judgment, we feel that, as
Professor Stanbury pointed out to the Legislative Committee, subsection 96(1) requires the Tribunal to compare
matters that cannot be easily, if at all, compared. On the one hand, there are efficiencies, which are real savings to
society, and on the other hand, there are the redistribution effects which arise by reason of a price increase. We
have attempted to render the incomparable "comparable” by, whenever possible, quantifying the effects. We have
not been totally successful in this endeavour but we have come to the conclusion that the $29.2 million of
efficiencies brought about by the merger is greater than and outweighs the "effects" of the lessening of competition.

375 Ms. Lloyd, in her dissenting opinion, which we have had the benefit of reading in draft form, has taken a
different view of the matter. It is clear that, in her view, even if the merged company had been able to show
efficiencies of, say, $100 million per year, that would not have sufficed to offset the effects of any prevention or
lessening of competition.

376 Ms. Lloyd has taken what we would characterize as the "qualitative approach”. We are convinced that under
that approach rarely will a merger succeed in passing the section 96 test. Our review of the legislative history of the
merger provisions, and in particular, of section 96 of the Act, leads us to conclude that that could not have been
Parliament's intention.

377 The Tribunal therefore concludes that the Commissioner's application must be dismissed.

IX. CONCURRING OPINION (DR. L. SCHWARTZ)

378 Agreeing as | do with the Tribunal's decision, | would like to comment on certain ancillary matters that have
arisen. In my view, the Court and Létourneau, J.A., have raised economic issues that | feel require further
discussion.

A. CHICAGO SCHOOL

379 In the Appeal Judgment, Létourneau, J.A. suggests that advocates of the "Chicago School of thought in
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antitrust matters" agree with the earlier decision of the Tribunal in this merger case (Appeal Judgment, at paragraph
11, Létourneau, J.A.). | have difficulty in characterizing the attitude of the Chicago School regarding the proper
treatment of efficiency in merger review. For example, Nadon, J. cited the views of Robert Bork with approval
(Reasons, at paragraph 426). However, Judge Posner writes:
... The problem, as we shall see, is that it is very difficult to measure the efficiency consequences of a
challenged practice; and thus throughout this book we shall be continually endeavoring to find ways of
avoiding the prohibition of efficient, albeit anti-competitive, practices without having to compare directly the
gains and losses from a challenged practice...

(R.A. Posner, Antitrust Law: An Economic Perspective, Chicago: University of Chicago Press, 1976 at 22)

In Judge Posner's view, the measurement of efficiency gains and losses is so difficult that it ought to be avoided. In
my view, there is no agreement among Chicago School advocates on the proper treatment of efficiencies in
reviewing horizontal mergers under American antitrust law.

380 In my understanding, the Chicago School of thought views all antitrust matters through the lens of applied
price theory. On this view, | doubt that a separate product market for "national account coordination services" could
be justified in light of the uncontradicted evidence proffered by the respondents. However, relying on the oral
evidence of the Commissioner's witnesses, the Tribunal did not adopt applied price theory's conception of firms; it
could be said, rather, that the Tribunal adopted a "transactions cost" perspective.

381 If economic theory and analysis are relevant under the Act, then virtually every decision of the Tribunal will
reflect the "applied price theory" perspective of the Chicago School to some extent. In my view, however, the
present and earlier decisions of the Tribunal in the instant case cannot be described as wholly consistent with that
school of antitrust thought.

382 Létourneau, J.A. regards section 96 of the Act as vague.
...Are all the effects of the merger be weighed and what weight should be given to them? Are they all of the
same significance and value? On what basis is one effect to be preferred over the other? On what basis
should some effects, if any, be ignored or discarded?

(Appeal Judgment, at paragraph 5)

383 Up until the Court released its Appeal Judgment in the instant matter, | had not viewed section 96 of the Act as
vague, having in mind the recommendation of the Economic Council of Canada in its 1969 Report, the exclusion of
redistributive objectives from the 1986 amendments in contrast to earlier bills, the Parliamentary review, various
Ministerial statements, and particularly, the paramountcy of the objective of economic efficiency in section 96 of the
Act that the Court has confirmed. That said, if the Act is vague, it is my view that the apparent preference in some
quarters for following the American approach will be of limited assistance in achieving the objectives of the purpose
clause of the Act.

384 As noted by the Tribunal at paragraph 187 supra, Lande and Fisher acknowledged the lack of guidance in the
American legislative history regarding the relative weighting of wealth transfers and efficiency effects. Fisher and
Lande, who are generally critical of the Chicago School of antitrust, appeared to adopt the same position as Judge
Posner. They concluded that case-by-case adjudication of efficiency gains versus effects was itself so
"unworkable", even under the Consumer Surplus Standard, that merger review should avoid any such analysis
(Fisher and Lande, at 1650). Their recommended approach was to evaluate all mergers based on rigid market-
share criteria with few exceptions (Fisher and Lande, at 1691) and, of course, none for efficiency. However, the Act
specifically calls for a case-by-case assessment of gains in efficiency and effects of lessening or prevention of
competition, and it rules out sole reliance on market shares.

385 In my view, the proclaimed supremacy of the consumer interest in the United States is frequently overstated.
The recurring softwood lumber dispute between Canada and the United States amply illustrates how the interests of
domestic lumber producers in the United States have prevailed at the expense of the American consumer
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(particularly homebuyers), and evidence of gains in efficiency is not even required of those producers in return for
the market restrictions that they seek. When viewing the American antitrust regime, we ought to remember that it is
often circumscribed by other policies in which the consumer interest is not paramount.

B. IMPLICATIONS OF SUBSECTION 96(2)

386 There is a view that the efficiency defence in subsection 96(1) is available only when subsection 96(2)
considerations are directly involved. This is not my understanding and, in response to a direct question from the
Tribunal, the Commissioner did not take that position (Transcript, vol. 1, October 9, 2001, line 7, at 85). Subsection
96(2) requires special attention be given to exports and imports where they are involved, but subsection 96(1)
applies to mergers generally, even if imported and exported goods and services are not involved.

387 As | understand the legislative history, the 1986 amendments, including section 96, were motivated in large
part by the pressures of growing international trade and investment on Canadian businesses and by the need to
encourage them to restructure in order to be able to succeed in the more competitive environment that ultimately
benefits Canadian consumers. However, this does not indicate to me that the efficiency defence in subsection 96(1)
was limited to mergers where subsection 96(2) considerations were directly involved. Rather, Canadian firms that
become more efficient through mergers that stimulate exports and reduce imports can be given special
consideration.

C. SMALL BUSINESS

388 The Court, relying on the purpose clause, has stated that the effects of an anti-competitive merger on small
businesses must be considered when section 96 is invoked. Given the Court's emphasis on the purpose clause, it
is puzzling that such consideration is only to be accorded under section 96. If the Court is correct in its view of the
significance to be paid to small and medium-sized enterprises under the Act, surely it would be expected that such
concern would be as relevant, if not more so, under section 92.

389 Section 93 of the Act lists certain factors that the Tribunal may consider when determining whether a merger
prevents or lessens competition substantially under section 92. Neither efficiency nor small business are listed
factors, and | infer therefrom that it was not Parliament's intent to allow the Tribunal to consider these factors in
coming to a conclusion under section 92.

390 It is true that paragraph (h) in section 93 of the Act enables the Tribunal to consider any non-listed factor.
However, in light of the purpose of the Act as provided in the purpose clause, objectives relating to efficiency and
small businesses were well-understood; bluntly, they were too big to miss. Hence, if Parliament wanted to allow the
Tribunal to consider these factors in the section 92 inquiry, it would not have left them to the residual paragraph (h)
in section 93. The Tribunal refused to consider the impact of efficiency gains on price in its analysis under section
92 (Reasons, at paragraph 258), and the Court did not disturb the Tribunal's conclusion that efficiency gains could
not be considered under section 92 even if there were clear evidence that the price would decline as a result of
those gains.

391 Similarly, a merger may have profound implications for small businesses, yet that is not a factor in the
Tribunal's assessment of whether the merger prevents or lessens competition substantially. Thus, if parties to a
merger did not invoke section 96, there would be no basis for the Tribunal to consider the small-business
implications at all.

392 The purpose clause applies to the Act in its entirety. Accordingly, | think the better view is that since the impact
of a merger on small business is, per statute, not a consideration under section 92 or section 93, then it may be
inconsistent to give that impact greater weight under section 96.

D. DEADWEIGHT LOSS AND ELASTICITY OF DEMAND

393 At paragraph 103 of the Appeal Judgment, the Court holds that applying the Total Surplus Standard leads to
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"paradoxical" consequences when viewed in light of the consumer protection objectives of the Act. In particular, that
standard
... makes it easier to justify a merger between suppliers of goods for which demand is relatively inelastic
than of goods for which demand is relatively elastic.

The Court continues:
[104] This is because, where the demand for particular goods is inelastic, as it is for propane, the goods
cannot be substituted as cost-effectively as where the demand is elastic. Hence, price increases that result
from the exercise of market power are tolerated more by purchasers of goods for which the demand is
inelastic than by purchasers of those where the demand is elastic. Thus, since purchasers of goods for
which demand is inelastic are relatively insensitive to price, fewer will purchase substitute goods despite
increases in price. Therefore, a significant price increase will result in a smaller deadweight loss where
demand is inelastic than where it is elastic.

[105] Thus, on the Tribunal's interpretation of section 96, the more inelastic the demand for the goods
produced by the merged entity, the smaller will be the efficiencies required from the merger in order to
offset its anti-competitive effects. It follows on this reasoning that, for the purpose of balancing efficiencies
and effects, a potentially large wealth transfer from consumers of goods for which demand is inelastic to
producers is to be ignored.

[106] It is certainly not obvious how an interpretation of "effects" that creates a differential treatment of
mergers by reference to the elasticity of demand for the goods produced by the merged entity is rationally
related to any of the statutory aims of the Competition Act.

(Appeal Judgment, at 42) [Underlined emphasis added]

394 It appears to me that the Court has placed some weight on its findings in these matters. With respect, | believe
that the Court's views rest on a misapprehension of the relationship between deadweight loss and elasticity of
demand.

395 What can be said is that, for a given demand elasticity and pre-merger sales, the calculated deadweight loss
will be larger the larger is the price increase. This conclusion is reached by inspecting the formula for approximating
the deadweight loss when competitive conditions prevail prior to the merger:

deadweight loss = (percentage price increase)2 x demand elasticity x sales/2

Similarly, a larger demand elasticity results in a larger deadweight loss, holding the other variables, including the
price increase, constant. Certain issues can be illuminated by using this formula and the ceteris paribus assumption
(Reasons, at paragraphs 435-436).

In pricing decisions, however, the ceteris paribus assumption is not met because the price increase will depend on
the demand elasticity. A firm with market power will impose a larger price increase when demand is inelastic than
when demand is elastic, for in the latter case, customers will more readily shift to alternatives. Thus, where demand
is elastic, the price increase will be relatively small; hence the deadweight loss will be relatively small. In contrast,
where demand is inelastic, the price increase will be relatively large, hence the deadweight loss will be relatively
large.

Thus, it is not reasonable to suppose that a firm with market power would impose the same "significant price
increase" whether demand was inelastic or elastic. Therefore, it does not follow that the deadweight loss would
necessarily be smaller in the former case than in the latter, yet this is the Court's view.

396 The evidence of Professor Ward in this case illustrates the relationship between deadweight loss and demand
elasticity. Using the average price increases of Superior and ICG when regional and discount firms are in the
market, drawn from Table 7 of his expert report (exhibit A-2059) and, in parentheses, the associated deadweight
losses as a percentage of sales in his Table 8 shows the following pattern:
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Propane Demand Elasticity

-1.5 -2.0 -2.5
Residential price increase 8.0% 4.1% 2.1%
deadweight loss (0.5%) (0.2%) (0.1%)
Industrial price increase 8.9% 5.4% 3.3%
deadweight loss (0.6%) (0.3%) (0.1%)
Automotive price increase 7.7% 4.5% 2.7%
deadweight loss (0.5%) (0.3%) (0.1%)

397 For example, when demand is relatively elastic (-2.5), the deadweight loss in residential will be 0.1 percent of
sales in that segment. However, if demand were relatively inelastic (-1.5), the deadweight loss would be larger, i.e.
0.5 percent of sales, because the price increase is much larger. The same pattern is observed in the industrial and
automotive segments. Thus, contrary to the Court's view, it is apparent that the deadweight loss is larger when
demand is inelastic than when it is elastic.

398 These distinctions and the possibility for error were, | believe, first pointed out by W.M. Landes and R.A.
Posner in their well-known 1981 paper (Market Power in Antitrust Cases, 94 Harvard Law Review, No. 5, March
1981, 937, at 991-996) wherein they criticize Professor Scherer, apparently for a similar mistake in his text. As
quoted by the Tribunal at paragraph 188 supra, Fisher and Lande also noted in 1983 that the probable percentage
price increase and the elasticity of demand are interrelated. The relationship between deadweight loss and elasticity
of demand is, in my view, a sophisticated one and | criticize no one. However, the Tribunal did not err in its
appreciation of this relationship or its implications, and | respectfully disagree with the findings of the Court and the
conclusions that it reached thereon.

X. DISSENTING OPINION (MS. CHRISTINE LLOYD)

399 The majority of the Tribunal redetermined the effects of the aforementioned anti-competitive merger for the
purpose of the efficiency defence under section 96 of the Act, in light of the Appeal Judgment dated April 4, 2001. |
recognize that efficiencies are given special consideration under section 96 of the Act and may constitute a defence
in an otherwise anti-competitive merger. Section 96 involves a balancing process and as stated by the Court, must
be assessed in accordance with the objective and goals of the Act. This objective is to maintain and encourage
competition in Canada in order to achieve the goals of the Act. These goals are: the promotion of the efficiency and
adaptability of the Canadian economy; the expansion of opportunities for Canadian participation in world markets;
the equitable opportunity for small and medium-sized enterprises to participate in the Canadian economy and the
provision of competitive prices and product choices to consumers.

400 My dissent has regard to the majority's assessment and treatment of selected effects and their resultant
conclusions. | am also concerned with the issue of the burden of proof as it relates to the complexity and
extensiveness of the evidence that the majority claims should have been introduced by the Commissioner in order
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to prove certain effects of the merger. For instance, is it required that each of the effects of the merger be quantified
by the Commissioner in order to be considered in the analysis? Which of the effects should be considered on a
qualitative basis when conducting the analysis prescribed by section 96 of the Act? Finally, and importantly, |
disagree with the view of the majority that the Tribunal should only consider "the socially adverse" portion of the
consumers' surplus transfer in the section 96 analysis. Indeed, | cannot find any justification under the Act or
elsewhere for treating the transfer of consumer wealth in this manner.

401 The majority concludes that no consideration should be given to some of the effects presented by the
Commissioner. These effects are: the reduction or elimination of customer programs; the prevention of competition
in Atlantic Canada; the effects in interrelated markets; the loss of potential dynamic efficiency gains, and the effects
on small and medium-sized enterprises. | believe that these effects should be given consideration. In relation to the
consumers' surplus transfer, the majority decided to consider only the part deemed "socially adverse". | disagree
with that conclusion. | am of the view that the transfer should be considered in its entirety when assessing the trade-
off analysis.

402 Consequently, when conducting the trade-off analysis in section 96, | considered certain effects that were
dismissed by the majority and conclude that the efficiency gains are not greater than and do not "offset" the
negative effects of this anti-competitive merger within the parameters of the Act.

A. REDUCTION OR ELIMINATION OF CUSTOMER PROGRAMS

403 The majority, consistent with the earlier reasoning, only considered the impact on "resource allocation" when
addressing the negative qualitative effects of the merger. The majority concluded that this effect was minimal and
that the amount was unlikely to exceed the estimated deadweight loss. The Commissioner, in argument, points out
that the majority did not, however, consider the transfer effects that would be associated with a reduction in real
output and the creation of a deadweight loss. In these Reasons, the majority decided not to consider the
redistributive effect associated with the removal/reduction of programs and services as the Commissioner did not
adduce any evidence on this matter. Consequently, the majority decided not to revisit the original conclusion on this
issue. While | agree with the majority that no evidence was adduced as to the amount of the transfer effects
associated with a reduction in real output and the creation of a deadweight loss, | am nevertheless of the opinion
that the effects associated with the elimination or the reduction of consumer choice should be considered on a
qualitative basis.

404 In my opinion, in the absence of ICG as a vigorous competitor, Superior, post-merger, will feel no competitive
pressure or incentive to maintain the innovative programs established by ICG. One of the goals under the purpose
clause of the Act is to provide consumers with competitive prices and product choices. Bundling propane with
special service features is a means of differentiating an otherwise indistinguishable product. Providing a value-
added feature sets the product apart from its competitors and this competitive advantage for the company then in
turn, benefits consumers.

405 It is clear that the merger will have a significant negative impact on customer programs, services and product
choice because of the disappearance of ICG as a competitor. As a result, Superior no longer has to compete on the
basis of those services. Nonetheless, as the value of these services is very difficult to assess and hence are not
quantified, | am of the view that they should be considered from a qualitative perspective.

406 In the case before us, consumers with a preference for a large national supplier of propane or with a need for
"national account coordination services" will be deprived of all choice of suppliers. Indeed, Superior will lack
incentive to provide national account customers with value added features beyond a central billing function. This
potential loss of value-added features through the loss of ICG deprives the customer of product choices and while it
cannot be quantified, this loss cannot be ignored and must be given weight qualitatively in the balancing process.

B. PREVENTION OF COMPETITION IN ATLANTIC CANADA

407 The majority recognized at paragraph 244, supra, that the merger prevents ICG's plans to expand in Atlantic
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Canada from being implemented and as a result, the price of propane will likely be higher than it would be if the
merger does not take place. Accordingly, they conclude that the effects of this prevention in Atlantic Canada should
have been quantified in the form of efficiency gains and reduction in excess profits to the incumbents that would
have resulted from additional competition that the merger precludes. The majority concludes that there is no
evidence on the record about the extent of these effects resulting therefrom.

408 1t is a fact that Superior and Irving are the predominant operators in Atlantic Canada. ICG was looking to
establish a branch office in Sydney, Nova Scotia, in partnership with the Petro-Canada agent. One of the expected
results emerging from the additional competition in the region might have included more competitive prices and
more product choices. Any potential benefits through the increased competition that ICG would have created are
now thwarted by the merger.

409 Therefore, | agree with the Commissioner's position that the loss of the benefits of competition that might
otherwise have developed in Atlantic Canada due to ICG's activities in the absence of the merger is a relevant
qualitative effect that should be taken into consideration. The fact that it is difficult to predict what would have
occurred in the absence of the merger does not mean that the real effect of the merger preventing competition from
developing in Atlantic Canada should be left out of the analysis.

C. THE EFFECTS IN INTERRELATED MARKETS

410 The majority is of the view that an increase in the price of propane which has the potential to increase the
costs of goods produced or the services provided by businesses (i.e. an increase in the price of a significant input),
is not relevant. The majority states at paragraph 253, supra, that the issue here is whether an intermediate
purchaser of propane will absorb the propane price increase or pass it on to customers in some way. Further, the
majority states that whether the increase is large or small or whether propane is a significant input is not the issue.

411 | strongly disagree with this view, especially in light of the Court, who acknowledged that one of the effects of a
merger that may be relevant to the efficiency defence, is the "...impact of the merger on inter-related businesses."
(Appeal Judgment, at paragraph 152).

412 Regarding the effects on interrelated businesses, the evidence demonstrates that by far the majority of
propane volume (89.3 percent) in 1998 was sold by Superior and ICG Propane Inc. to bulk agents and for
commercial, agricultural, industrial and automotive end use applications. Only 10.7 percent was sold for residential
use. Further, there is significant evidence on the record that shows that the cost of propane was a significant input
for products or services. This evidence was reported at paragraphs 30 and 32 of the Commissioner's Memorandum
on Redetermination Proceedings.

413 This evidence indicates to me that the negative effects of a price increase would affect businesses as the cost
of goods or services they produce would increase. Due to the fact that the relevant product in this case constitutes
an input into a wide range of products and services in the Canadian economy, it is not feasible to quantify the
additional resource allocation (deadweight loss) and transfer effects for each product or service affected by this
"cost increase". This effect is important and must, in my view, be taken into account and be given appropriate
weight in the balancing process.

D. THE LOSS OF POTENTIAL DYNAMIC EFFICIENCY GAINS

414 The majority rejects the Commissioner's submissions that the merger will result in the loss of dynamic
efficiency gains that would have been achieved by ICG's transformation process. The majority states at paragraph
258, supra, that there is no evidence on the gains therefrom, and note that no expert witness testified to the
likelihood of these gains being achieved, their "..."dynamic" character, or their quantum, and accordingly the loss of
such gains appears speculative..."

415 Although more in the nature of an obiter, | feel compelled here to express my surprise with the comment made
by the majority regarding the necessity to have evidence on the "likelihood of those efficiency gains being
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achieved". In my humble opinion, this evidence regarding "likelihood" was not adduced with respect to the $29.2
million of efficiency gains alleged to result from the merger. In that regard, | expressed my concerns with respect to
the likelihood of the respondents’ alleged efficiency gains being achieved. | discussed these concerns in detail in
my previous dissenting opinion (Reasons, at paragraphs 486-493).

416 The evidence demonstrates that ICG, in a competitive environment, had, prior to the merger, undergone a
business re-engineering to enhance efficiency and improve productivity. ICG had embraced technology as one
method by which to achieve that goal. They had established computer-based systems to better manage the
business and had given themselves a competitive advantage in the propane market. The process was not fully
implemented when Superior acquired ICG and these innovations will now be reversed. | am of the view that the
merger results in the loss of a propane company prepared to re-engineer its approach to conduct its business and
attempt through innovation to improve its efficiency and competitiveness.

E. EFFECTS ON SMALL AND MEDIUM-SIZED ENTERPRISES

417 The majority expresses the views at paragraphs 286 to 305, supra, that the Commissioner has not shown that
Superior behaved aggressively toward its small and medium-sized competitors. Further, the majority states that,
although it takes the witnesses claims of predatory pricing seriously, the evidence is not sufficient to establish
predation.

418 The majority comes to the conclusion that in order to consider the effects of Superior's increased market
power and its ability therefrom to resort to "unfair tactics" to deter entry, or expansion or to discipline small and
medium-sized enterprises, a case of predatory pricing should have been presented by the Commissioner. |
recognize that pricing aggressively is an element of healthy competition and may not constitute violations under the
provisions of the Act. However, | am of the view that evidence of a company's past conduct might constitute a
relevant factor to be considered. The potential effect that this merged company might have on small and medium-
sized enterprises in the future, and their equitable opportunity to compete becomes an issue.

419 Indeed, the evidence demonstrates that Superior's practices are designed to either increase rivals' costs or
decrease rivals' revenues. Superior's own records indicate that "retaliation" is a response to any competitive
company who has taken or attempts to take business away from Superior. This evidence was referred to in the
Commissioner's Memorandum on Redetermination Proceedings at paragraphs 56 to 66. It is apparent that
Superior's increased market power gives it the ability to "discipline” its competitors. Superior's retaliatory behaviour
goes beyond normal competitive practices. Some examples of Superior's retaliatory behaviour are drastic margin
cuts, tying up customers with multi-year contracts, removal charges, free tanks (normally rented) and the "last look"
on tenders. Imperial QOil's failure to enter propane retailing is an example of Superior's aggressive reaction and
inclination to resort to measures that deter expansion, entry or discipline competitors. While | recognize that
Imperial Oil does not fall into the category of "small and medium-sized enterprises”, | believe that Imperial Oil's exit
from the market is indicative of how Superior's behaviour could negatively impact small and medium-sized
enterprises. Furthermore, | see no reason why Superior would act any differently towards a company considered
small or medium-sized.

420 Small and medium-sized enterprises are entitled under the Act to an equitable opportunity to compete. This
increased ability to deter expansion, entry and discipline competitors is a real possibility that is supported by
Superior's past behaviour. It is an effect that runs contrary to the goal of the Act to "provide an equitable opportunity
for small and medium-sized enterprises to participate in the Canadian economy" and hence should be given weight
in the balancing exercise.

F. THE CONSUMERS' SURPLUS TRANSFER

421 A significant effect of this merger is the wealth transfer from consumers to Superior Propane Inc. (consumers'
surplus transfer) which has been estimated by the Commissioner to be as high as $40.5 million per annum. This
wealth transfer results from the supra-competitive market prices that Superior would likely charge as a
consequence of its market power. In the view of the Court, the Act is not in itself concerned with "economics" so
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narrowly conceived as to exclude from consideration under section 96 these redistributive effects and hence these
effects must be given weight in the balancing process.

422 In its earlier Reasons, the majority recognized the redistributive effects of the instant merger, but treated them
as offsetting because it concluded that the Total Surplus Standard was required in law; hence, that the redistributive
effects were, on balance, socially neutral. In these Reasons, the majority asks what treatment should be given to
the consumers' surplus transfer based on the submissions of the parties, while taking instruction from the Court.
The majority concludes that the redistribution of income that results from an anti-competitive merger of producers
has a negative effect on consumers (loss of consumers' surplus) and a correspondingly positive effect on
shareholders (excess profit) and states that whether these two effects are completely or only partially offsetting is a
social decision. Further, the majority recognizes at paragraph 333 of these Reasons that redistributional effects can
legitimately be considered neutral in some instances, but not in others. The majority then went on to say that
"...[w]hile complete data may never be attainable, the Tribunal must be able to establish on the evidence the
socially adverse effects of the transfer.” The majority concludes that the redistributive effects are not completely
neutral in the instant merger but refuse to consider the entirety of the Commissioner's measured transfer of $40.5
million per annum on the grounds that he has not demonstrated that this amount is the socially adverse effect. The
majority is of the view that the interests of households and business owners should be given equal weights with
shareholders of the merged entity in this case, particularly since, as the Commissioner has noted, all producers are,
in a sense, consumers as well.

423 The merger reduces the competitiveness of propane prices and this effect reduces the benefits of competitive
propane prices to all Canadian propane consumers by at least the amount of the consumers' surplus transfer. While
individual shareholders of Superior may well be consumers of propane, the principle issue at hand is the
competitiveness of propane prices for all Canadian consumers regardless of consumer segment; that is their
demographics or the product end-use. The important consideration is that competitive propane prices should be
available to all propane consumers as they are all affected by a price increase. Hence, the consumers' surplus
transfer is an immediate effect resulting from the anti-competitive merger. | am of the view that there should be no
preference for one segment of consumers over another segment. Indeed, the purpose clause of the Act explicitly
recognizes the goal of providing consumers with "competitive prices". Further, the majority's approach for treating
the transfer would require complete data on the socio-economic profiles of the consumers and of the shareholders
of the producers. With such an approach, it would be impossible to assess whether redistributive effects on the
wealth transferred as a result of the higher prices charged by the merged entity would be fair and equitable.

424 The fact that the merger will likely result in a transfer estimated at $40.5 million per annum due to Superior's
ability to exercise its market power in the form of higher prices is a serious consideration given the Appeal
Judgment and the language of the purpose clause of the Act. Therefore, | came to the conclusion that the entirety
of the estimated income transfer of $40.5 million per year should be included in the section 96 trade-off analysis in
light of the purpose clause.

G. REQUIREMENT TO QUANTIFY THE EFFECTS

425 As stated above at paragraph 400, | am concerned with the position adopted by the majority which requires
the Commissioner to present evidence of a quantitative nature with regards to the effects of the anti-competitive
merger for the purpose of the section 96 analysis. In my view, such requirement makes the Commissioner's
evidentiary burden formidable. Indeed, as the Commissioner points out, certain effects under consideration are
more qualitative in nature and in many instances some are impossible to quantify. For instance, the majority
discards the effects on interrelated markets as, in their view, the magnitude of that effect was not established by the
Commissioner. The majority implies at paragraph 254 that this effect should have been measured by calculating the
deadweight loss and transfer effects resulting from a price increase in each market affected by the merger. Propane
being a commodity, the end-uses of which extends to a very large number of businesses in Canada, makes such
measurement highly complex. With such a required approach, not only would the Commissioner have to prove the
number of businesses affected but he would also have to present evidence of a deadweight loss arising in each
industry (interrelated market). That would be a daunting task to prove even one specific effect of the merger.
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426 Finally, although the majority recognized at paragraph 372, with respect to the transfer effect in particular, that
demonstrating significant adverse redistributional effects in merger review will, in most instances, "not be an easy
task”, the majority nevertheless maintains the view that this would constitute the appropriate treatment for the
transfer. As | stated above, | see no justification under the Act for reducing the transfer to the part that is "socially
adverse". The purpose clause of the Act explicitly recognizes the goal of providing all Canadian consumers with
"competitive prices". | am concerned that the approach adopted by the majority regarding the transfer might well be
impossible to implement in light of the complex issues such an approach would entail.

427 If the standard imposed on the Commissioner, as a result of this decision, were that he had to quantify each of
the effects of an anti-competitive merger and demonstrate the socially adverse redistributional effect (part of the
consumers' surplus transfer), it is my opinion that the merger provisions of the Act would be, at a minimum difficult,
if not impossible to enforce.

H. CONCLUSION

428 In light of my dissenting reasons, when conducting the trade-off analysis in section 96, | conclude that the
efficiency gains of $29.2 million per year are not greater than the combined measured effects ($43.5 million per
year) and serious qualitative effects that | discussed above. As a result, the merger fails the "greater than" aspect of
the test.

429 Further, | am of the view that the efficiency gains of $29.2 million per year do not "adequately compensate
society", do not "offset" the negative effects of this anti-competitive merger within the parameters of the Act, for the
combined measured $40.5 million of consumers' surplus transfer, the estimated deadweight loss of $3 million per
year and the negative qualitative effects that | have identified. Finally, as | stated in my previous dissenting opinion,
| still cannot find any meaningful consideration or real benefits in the nature of dynamic efficiencies that could have
had an impact on the outcome of my analysis. Indeed, the respondents provided no evidence that the efficiencies
claimed will compensate for the detrimental effects that will result from the merger. For example, the respondents
could have claimed that the merger is likely to bring about dynamic efficiencies arising from innovation that will
benefit the Canadian economy. Such qualitative efficiency gains could have been assessed in the trade-off analysis
as ways to compensate for the detrimental effects caused to the economy as a whole. However, the respondents
did not even attempt to present any such beneficial effect to the economy that will result from the merger.

430 Finally, as | discussed above at paragraph 425, | am of the view that this case raises serious concerns with
respect to the evidentiary burden that must be met by the Commissioner in order to enforce the merger provisions
of the Act. As | stated earlier, | disagree with the majority that each effect of the anti-competitive merger should be
quantified in order to be considered under section 96 of the Act. Such a task would amount to an extremely difficult
exercise to carry out with any degree of reliability.

(1) Observation

431 In this case, | was particularly concerned with the tremendous number of estimates that were provided as input
into the calculations that formed part of the extensive economic evidence presented in relation to the efficiencies
defence. For example, the input required to establish deadweight loss and transfer estimates included compounded
estimates of volumes, prices per litre by end-use and projected price increases by end-use. This is not to say that
using some arithmetic standard is not necessary; however, in my view such a standard should be used as a
tool/guide in reaching a decision and should not be interpreted as having such precision so as to be concluded as
being an end in itself. Qualitative input is, in my view, imperative in analysing the effects of an anti-competitive
merger.

432 Relying on estimates and calculations to arrive at what appears to be a precise number provides a false sense
of security in that numbers interpretation. In addition it eliminates or at a minimum, reduces the discretion/judgment
that the Court allowed the Tribunal in conducting the balancing exercise. The Court recognized "...given the
difficulties of for example assessing both the relative elasticity of demand for the goods produced or supplied by a
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merged entity, and the qualitative aspect of deadweight loss, the application of the total surplus standard is far from
mechanical..." In my view it is inherent in this statement that the Court accepts that the results derived from any
merger analysis may be imprecise and subject to margins of error. A qualitative analysis and learned judgment is
therefore essential.

XI. ORDER
433 The Tribunal hereby orders that the Commissioner's application for an order under section 92 of the Act is

denied.
Dated at Ottawa, this 4th day of April, 2002

SIGNED on behalf of the Tribunal by the presiding judicial member.
(s) M. Nadon
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s. 91 "merger" — considered
s. 92 — considered

s. 93 — considered

s. 96 — considered

s. 96(1) — considered

s. 96(3) — considered

s. 98 — referred to

Environmental Management Act, S.B.C. 2003, c. 53
Generally — referred to

Interpretation Act, R.S.C. 1985, c. [-21
s. 12 — referred to

Investment Canada Act, R.S.C. 1985, c. 28 (1st Supp.)
Generally — referred to

Regulations considered:

Environmental Management Act, S.B.C. 2003, c. 53
Hazardous Waste Regulation, B.C. Reg. 63/88

Generally — referred to

s. 1(1) "hazardous waste" — referred to
Paul Crampton Member:
A. Executive Summary

1 The Tribunal has decided on a balance of probabilities that the Merger is likely to prevent competition substantially in the
market for the supply of secure landfill services for solid hazardous waste from oil and gas producers in a geographic market
which, at a minimum, is the area identified by CCS' expert, Dr. Kahwaty, as the "Potentially Contestable Area".

2 The Tribunal has concluded that CCS is a monopolist in the geographic market and that it exercises significant market
power which is being maintained as a result of the Merger.

3 Although Dr. Baye, the Commissioner's expert, suggested a wide range of likely price decreases in the absence of the
Merger, the Tribunal has found that a decrease in average tipping fees of at least 10% was prevented by the Merger.

4 There is significant time and uncertainty associated with entry. The Tribunal has concluded that effective entry would
likely take a minimum of 30 months from site selection to the completed construction and operation of a secure landfill in the
relevant market.

5 The Tribunal has also decided that, in the absence of the Merger, the Vendors would likely not have sold the Babkirk
Facility in the summer of 2010 but would have operated it themselves and would have constructed a new secure landfill with
a capacity of 125,000 tonnes by October of 2011. This landfill would likely have operated as a complement to the Vendors'
bioremediation business until no later than October 2012.

6  The Tribunal has also concluded that the Vendors' bioremediation business would likely have been unprofitable and that
by October 2012, the Vendors would likely have changed their business plan to significantly focus on the secure landfill part
of their business or would have sold the Babkirk Facility to a secure landfill operator. In either case, no later than the spring
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of 2013, the Babkirk Facility would have operated in meaningful competition with CCS' Silverberry secure landfill. It is the
prevention of this competition by the Merger which constitutes a likely substantial prevention of competition.

7  The efficiencies claimed by CCS do not meet the requirements of section 96 of the Act.
8  Divestiture is an effective remedy and is the least intrusive option.
9  The application has been allowed. The Tribunal has ordered CCS to divest the shares or assets of BLS.

10 In dealing with the facts of this case, the Tribunal's conclusions were all based on an analysis of whether the events at
issue were likely to occur.

B. Introduction

11 The Commissioner of Competition (the "Commissioner") has applied for an order under section 92 of the Competition
Act, R.S.C. 1985, ¢. C-34, as amended (the "Act"), dissolving a transaction in which CCS Corporation ("CCS") acquired the
shares of Complete Environmental Inc. ("Complete") and ownership of its wholly-owned subsidiary Babkirk Land Services
Inc. ("BLS") on January 7, 2011 (the "Merger"). In the alternative, the Commissioner requests a divestiture order requiring CCS
to dispose of the shares or assets of BLS in a manner to be directed by the Tribunal.

12 In her application (the "Application"), the Commissioner alleges that the Merger is likely to prevent competition
substantially in the market for hazardous waste disposal services in North-Eastern British Columbia ("NEBC") because, at the
date of the Merger, Complete was a poised entrant by reason of having obtained the regulatory approvals needed to operate a
secure landfill for hazardous solid waste on a site at Mile 115, Alaska Highway, Wonowon, B.C. (the "Babkirk Site").

13 Pending the Tribunal's decision on this application, CCS undertook to maintain all approvals, registrations, consents,
licenses, permits, certificates and other authorizations necessary for the operation of a hazardous waste disposal facility (the
"Babkirk Facility" or "Babkirk") on the Babkirk Site. Complete's other assets and businesses were not subject to this undertaking.

C. The Parties
14  The Commissioner is the public official who is responsible for the enforcement of the Act.

15  CCSis a private energy and environmental waste management company. Its customers are mainly oil and gas producers
in Western Canada. CCS owns the only two operating secure landfills in NEBC that are permitted to accept solid hazardous
waste. One is the Silverberry secure landfill ("Silverberry™). It opened in 2002. It is located approximately 50 km north-west of
Fort St. John. The other is called Northern Rockies secure landfill ("Northern Rockies"). It opened in 2009 and is situated about
340 km northwest of Silverberry, about 260 km from the Babkirk Site and approximately 20 km south of Ft. Nelson. CCS also
operates a variety of different types of secure landfills in Alberta and Saskatchewan and owns a separate waste management
business called Hazco Waste Management ("Hazco"). Schedule "A" hereto is a map showing the locations of the landfills which
are relevant to this Application.

16 BLS was founded in 1996 by Murray and Kathy Babkirk (the "Babkirks"). BLS operated a facility which was not a
secure landfill. It had a permit for the treatment and short-term storage of hazardous waste on the 150 acre (approx.) Babkirk
Site. It is located approximately 81 km or 1 ! /2 hours by car, northwest of Silverberry. The Babkirks operated their facility for
approximately six years under a permit from the British Columbia Ministry of the Environment ("MOE") which was issued
in 1998. However, in 2004, they stopped accepting waste. Two years later, the Babkirks retained SNC Lavalin ("SNCL") to
prepare the documents BLS needed to apply for permits for the construction of a secure landfill capable of accepting solid,
hazardous waste at the Babkirk Site.
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17  The individual Respondents are the former shareholders of Complete who sold their shares to CCS in the Merger. Karen
and Ron Baker are married and Ken Watson is their son-in-law. Tom Wolsey is Randy Wolsey's father. The former shareholders
will be referred collectively as the "Vendors". All the Vendors, except Tom Wolsey, gave evidence in this proceeding.

18  In November of 2006, Randy Wolsey, acting on his own behalf and on behalf of other individual Respondents, negotiated
a "handshake agreement" with the Babkirks to purchase the shares of BLS. The deal was conditional on BLS obtaining approval
for the secure landfill from the Environmental Assessment Office ("EAQO"). In April 2007, the Vendors incorporated Complete
(initially called Newco) to be the company that would eventually purchase the shares of BLS. After an extensive process of
consultation and review, the EAO issued a certificate (the "EA Certificate") to BLS on December 3, 2008. Four months later,
in April 2009, Complete acquired all the outstanding shares of BLS and it became a wholly-owned subsidiary of Complete.
Thereafter, on February 26, 2010, BLS received a permit from the MOE authorizing the construction of a secure landfill, with a
maximum storage capacity of 750,000 tonnes, and a storage and treatment facility with a maximum capacity of 90,000 tonnes
(the "MOE Permit").

19 At the time of the Merger, Complete had other business interests. It operated municipal solid waste landfills for the Peace
River Regional District as well as a solid waste transfer station. In addition, it owned a roll-off container rental business (the
"Roll-off Bin Business"). Since the Merger, those businesses have been operated by Hazco.

20  CCS, Complete and BLS will be described collectively as the "Corporate Respondents".
D. The Parties' Positions
The Commissioner

21 The Commissioner alleges that because CCS owns the only two operational secure landfills for solid hazardous waste in
NEBC, it has a monopoly and associated market power which allows it to price discriminate between different customers and
set the prices for hazardous waste disposal above a competitive level. These prices are known as "Tipping Fees".

22 The Commissioner alleges that Complete was ready to enter the market for secure landfill services in NEBC and that
it was likely that competition between Complete and CCS would have caused a decline in average Tipping Fees in NEBC of
at least 10%. Alternatively, the Commissioner alleges that the Vendors would have sold Complete to a purchaser which would
have operated a secure landfill in competition with CCS. Finally, the Commissioner maintains that any efficiencies associated
with the Merger are likely to be de minimis.

The Respondents

23 The Vendors submit that their sale of Complete was not a Merger under the Act because there was no business in operation
at the Babkirk Site. They also deny (i) that Complete was poised to enter the market for the direct disposal of hazardous waste
into a secure landfill and (ii) that, in the absence of the Merger, an alternative buyer would have purchased Complete and
operated a secure landfill. The Respondents maintain that if the Vendors had not sold Complete to CCS, they would likely have
processed hazardous waste at the Babkirk Facility using a treatment technique called bioremediation. This type of treatment
would have been complemented by a half cell (125,000 tonnes) of secure landfill. The secure landfill would only have been
used to store the small amount of hazardous waste that could not be successfully treated, and would not have been used to
engage in meaningful competition with CCS in respect of the supply of secure landfill services.

24 The Corporate Respondents challenge both the Commissioner's interpretation of CCS' pricing behaviour and her prediction
of the anti-competitive effects she has alleged would likely result from the Merger. Among other things, they allege that the
Commissioner's approach to market definition is fundamentally flawed and that the area in which there is scope for competition
between the Babkirk and Silverberry facilities is, at best, limited to the very small "Potentially Contestable Area" identified by
CCS' expert, Dr. Kahwaty (the "Contestable Area").
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25  The Corporate Respondents also submit that the efficiencies resulting from the Merger are likely to be greater than, and
will offset, the effects of any prevention of competition brought about by the Merger. They further argue that the Commissioner
failed to meet her burden of quantifying the deadweight loss as part of her case in chief. As a result, they say that the Tribunal
should conclude that the Merger is not likely to result in any quantifiable effects.

26  Finally, all the Respondents submit that if there is to be remedy, it should be divestiture, rather than dissolution.
E. The Evidence

27 Attached as Schedule "B" is a list of the witnesses who testified for each party and a description of the documentary
evidence.

F. Industry Background

28 The management of solid hazardous waste generated by oil and gas operators is regulated in British Columbia by the
Environmental Management Act, SBC 2003, ¢ 53 (the "EMA") and regulations. If the waste produced meets the definition of
"hazardous waste" found in the Hazardous Waste Regulation, (B.C. Reg. 63/88) (the "HW Regulation"), oil and gas operators
wishing to dispose of hazardous waste must do so within the confines of the legislative framework. The MOE is responsible
for administering the EMA and HW Regulation. Hereinafter, hazardous waste as defined in the HW Regulation which is solid
will be described as "Hazardous Waste".

29 Under the HW Regulation, a person must receive a permit from the MOE to operate a facility called a secure landfill
that can accept Hazardous Waste for disposal. A "secure landfill" is defined in the HW Regulation as a disposal facility where
Hazardous Waste is placed in or on land that is designed, constructed and operated to prevent any pollution from being caused
by the facility outside of the area of the facility ("Secure Landfill").

Disposal at Secure Landfills

30 Oil and gas drilling operators (also called waste generators) produce two major types of Hazardous Waste that can be
disposed of at a Secure Landfill: contaminated soil and drill cuttings. The contaminants are typically hydrocarbons, salts, and
metals.

31 Hydrocarbons are categorized as light-end hydrocarbons and heavy-end hydrocarbons. The evidence shows that Hazardous
Waste often includes hydrocarbons of both types.

32 Oil and gas generators can contaminate soil with salt when, among other things, they inadvertently spill produced water
or brine. Produced water is water that has been trapped in underground formations and is brought to the surface along with
the oil or gas. Metals can be found in Hazardous Waste because they occur naturally or because they have been included in
additives used in drilling.

33 The HW Regulation states that a Secure Landfill cannot be used to dispose of liquid hazardous waste.

34 Hazardous Waste from "legacy sites" can also be disposed of at Secure Landfills. Dr. Baye defined legacy waste as
"accumulated waste from decades of drilling activity that has been left at the drilling site" ("Legacy Waste").

35  Operators pay third-party trucking companies to transport Hazardous Waste to Secure Landfills. Transportation costs are
typically a substantial portion of waste generators' overall costs of disposal. Dr. Baye estimated that a generator would pay $4
to $6 per tonne for every hour spent transporting waste from, and returning to a generator's site.

36  Atthe hearing, Mr. [CONFIDENTIAL] and Mr. [CONFIDENTIAL], indicated that no ongoing liability is shown on their
books once Hazardous Waste is sent to Secure Landfills, even though generators could be liable if a Secure Landfill operator
goes bankrupt or if the landfill fails and Hazardous Waste leaches out of the facility.
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37  The MOE has issued five permits for Secure Landfills. Four of them are in NEBC and are currently valid: Silverberry,
Northern Rockies, Babkirk and Peejay.

38  Silverberry has a permitted capacity which allows it to accept 6,000,000 tonnes of waste. At 1.52 tonnes per cubic meter,
which is the same figure used to calculate tonnes at Silverberry, Northern Rockies' permitted capacity is 3,344,000 tonnes. In
2010, /CONFIDENTIAL] tonnes of Hazardous Waste was tipped at Silverberry and, in that year, Northern Rockies accepted
[CONFIDENTIAL] tonnes.

39 Tipping Fees vary depending on the type of waste. According to the evidence given by Dr. Baye, the average Tipping Fee
for all substances at Silverberry was [CONFIDENTIAL] per tonne in 2010 and the average Tipping Fee for all waste tipped at
Northern Rockies in the same year was [CONFIDENTIAL] per tonne.

40  Peejay is located in a relatively inaccessible area near the Alberta border. It was developed by a First Nations community
to serve nearby drilling operators such as Canadian Natural Resources Limited ("CNRL"). Construction specifications and an
operational plan for Peejay were approved by the MOE on March 11, 2009. However, the Secure Landfill has not yet been
constructed and there may be financial difficulties at the project.

41  There are presently no Secure Landfills in operation in NEBC which are owned by oil and gas generators.
Bioremediation - Methodology

42 Bioremediation is a method of treating soil by using micro-organisms to reduce contamination. The microbes can be
naturally occurring or they can be deliberately added to facilitate bioremediation. In NEBC, bioremediation usually takes place
on an oil and gas producing site where the waste is generated. Bioremediation can also be undertaken offsite but the evidence
indicates that there are no offsite bioremediation facilities currently operating in NEBC.

43 A common bioremediation technique is landfarming. In landfarming, contaminated waste is placed on impermeable
liners and is periodically aerated by being turned over or tilled. The landfarming technique the Vendors planned to use involves
turning soil to create windrows which are [CONFIDENTIAL] triangular-shaped piles of soil /CONFIDENTIAL].

44 The preponderance of the evidence showed that, given sufficient time, light-end hydrocarbons can be successfully
bioremediated in NEBC despite the cold if the clay soil is broken up. However, the Tribunal has concluded that soil contaminated
with heavy-end hydrocarbons is not amenable to cost effective bioremediation because it is difficult, unpredictable, and very
time consuming. Further, waste contaminated with metals and salts cannot be effectively bioremediated with technologies
currently approved for use in Canada.

45  Once bioremediation is complete, an operator will normally hire a consultant to determine whether the Hazardous Waste
can be certified as "delisted" in accordance with a delisting protocol. If so, there is no further liability associated with that
particular waste.

46  Mr. Watson testified that his company, Integrated Resource Technologies Ltd. ("IRTL"), had successfully bioremediated
hydrocarbon-contaminated soil throughout the winter in NEBC and Northern Alberta. Since about 2002, he has been using a
specially designed machine from Finland, the "ALLU AS-38H". This machine /CONFIDENTIAL] is capable of breaking up
heavy clay so that bacteria can enter the windrow and consume the hydrocarbon contaminants.

G. The Issues
47  The following broad issues are raised in this proceeding:
1. Is CCS' acquisition of Complete a "merger"?

2. What is the product dimension of the relevant market?

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Commissioner of Competition v. CCS Corp., 2012 Trib. conc. 14, 2012 Comp. Trib....
2012 Trib. conc. 14, 2012 Comp. Trib. 14, 2012 CarswellNat 44009...

3. What is the geographic dimension of the relevant market?
4. Is the Merger Pro-Competitive?

5. What is the analytical framework in a "prevent" case?

6. Is the Merger likely to prevent competition substantially?

7. What is the burden of proof on the Commissioner and on a Respondent when the efficiencies defence is pleaded pursuant
to section 96 of the Act?

8. Has CCS successfully established an efficiencies defence?
9. Is the appropriate remedy dissolution or divestiture?
Issue 1 Is CCS' Acquisition of Complete a Merger?

48  As a threshold matter, the Vendors submit that the Application should be dismissed because, at the date of the Merger,
Complete was not a "business" within the meaning of section 91 of the Act, given that it was not actively accepting and treating
Hazardous Waste, and was not otherwise operational in relation to the supply of Secure Landfill services. Instead, they maintain
that Complete was simply an entity which held the assets of BLS, i.e. permits and property. Accordingly, the Vendors' position
is that, because CCS acquired assets which had not yet been deployed, it did not acquire a "business", as contemplated by
section 91 of the Act. The Vendors also submit that the other businesses owned by Complete and acquired in the Merger are
not relevant for the purposes of this Application because the Commissioner does not allege that they caused or contributed to
a substantial prevention of competition.

49 A merger is defined in section 91 as the acquisition of a "business". The section reads as follows:

In sections 92 to 100, "merger" means the acquisition or establishment, direct or indirect, by one or more persons, whether
by purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of control over or significant
interest in the whole or a part of a business of a competitor, supplier, customer or other person.

Pour l'application des articles 92 a 100, « fusionnement » désigne 1'acquisition ou I'établissement, par une ou plusieurs
personnes, directement ou indirectement, soit par achat ou location d'actions ou d'éléments d'actif, soit par fusion,
association d'intéréts ou autrement, du contréle sur la totalité ou quelque partie d'une entreprise d'un concurrent, d'un
fournisseur, d'un client, ou d'une autre personne, ou encore d'un intérét relativement important dans la totalité ou quelque
partie d'une telle entreprise.

50  Business is defined as follows in subsection 2(1) of the Act (the "Definition"):
"business" includes the business of
(a) manufacturing, producing, transporting, acquiring, supplying, storing and otherwise dealing in articles, and
(b) acquiring, supplying and otherwise dealing in services.
It also includes the raising of funds for charitable or other non-profit purposes.
« entreprise » Sont comprises parmi les entreprises les entreprises:

a) de fabrication, de production, de transport, d'acquisition, de fourniture, d'emmagasinage et de tout autre commerce
portant sur des articles;

b) d'acquisition, de prestation de services et de tout autre commerce portant sur des services.
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Est également comprise parmi les entreprises la collecte de fonds a des fins de charité ou a d'autres fins non lucratives.

51  The Tribunal notes two features of the Definition. First, it uses the word "includes", which means that it is not exhaustive.
Second, unlike the definitions of the term "business" found in statutes such as the Investment Canada Act, R.S.C. 1985, c. 28

ast Supp.), the Definition makes no reference to generating profits or revenues.

52 Turning to the facts, it is the Tribunal's view that, for the reasons described below, Complete was actively engaged in the
development of the Babkirk Site as a hazardous waste treatment facility.

53 Before the Merger, Complete had taken the following steps:
» It had purchased the shares of BLS, thereby acquiring the EA Certificate and the Babkirk Site;
» It had continued the application process and had secured the MOE Permit;

* It had held numerous shareholders' meetings to plan how the Babkirk Site would be developed as a bioremediation facility
and how that facility would operate in conjunction with other businesses owned by the Vendors;

* Its shareholders had discussed bioremediation with Petro-Canada and had solicited its interest in becoming a customer
for both bioremediation and Secure Landfill services;

* It had hired IRTL and had paid it [CONFIDENTIAL] to bioremediate the soil in cell #1 at the Babkirk Facility. This work
was undertaken because it was a condition precedent to the construction of the half cell of Secure Landfill;

* It was developing an operations plan for the Babkirk Facility.

54  Inthe Tribunal's view, these activities demonstrate that Complete was engaged in the business of developing the Babkirk
Site as a Hazardous Waste treatment service that included a Secure Landfill. Since the Definition is not exhaustive, the Tribunal
has concluded that it encompasses the activities in which Complete and its shareholders had been engaged at the time of its
purchase by CCS. Further, the absence of a requirement for revenue in the Definition suggests to the Tribunal that it covers
a business in its developmental stage.

55  For all these reasons, the Tribunal has concluded that Complete was a business under section 91 of the Act at the date
of the Merger.

56  In view of this conclusion, it is not necessary to decide whether Complete's Roll-off Bin Business or its management of
municipal dumps could be businesses for the purposes of section 91 of the Act.

57 However, in the Chairperson's view, a business being acquired in a merger must have some relevance to a Commissioner's
application. In other words, it must have the potential to impact competition in the markets at issue. This observation means
that, in this case, Complete's Roll-off Bin Business and its management of municipal dumps would not have been caught by
the definition in section 91 because they are not involved in any way in the disposal or treatment of Hazardous Waste. In his
separate reasons, Crampton C.J. has taken a different position on this point.

Issue 2 What is the Product Dimension of the Relevant Market?
The Analysis

58  In defining relevant markets, the Tribunal generally follows the hypothetical monopolist approach. As noted in Canada
(Commissioner of Competition) v. Superior Propane Inc., 2000 Comp. Trib. 15, 7 C.P.R. (4th) 385 (Comp. Trib.) ("Propane
1"), at para. 57, the Tribunal embraces the description of that approach set forth at paragraph 4.3 in the Commissioner's Merger
Enforcement Guidelines ("MEGs"), which state:
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Conceptually, a relevant market is defined as the smallest group of products, including at least one product of the merging
parties, and the smallest geographic area, in which a sole profit-maximizing seller (a "hypothetical monopolist") would
impose and sustain a small but significant and non-transitory increase in price ("SSNIP") above levels that would likely
exist in the absence of the merger.

59  The price that would likely have existed in the absence of or "but for" the merger in a "prevent case" is the Base Price.
The burden is on the Commissioner to demonstrate the "Base Price". In this case, Dr. Baye has predicted a decrease in Tipping
Fees in the absence of the Merger of at least 10% and in some of his economic modelling the price decrease is as large as
21%. In Canada (Commissioner of Competition) v. Canadian Waste Services Holdings Inc., 2001 Comp. Trib. 3, 11 C.P.R. (4th)
425 (Competition Trib.); aff'd 2003 FCA 131 (Fed. C.A.), at para. 92, the Tribunal observed that, when a price change can be
predicted with confidence, it is appropriate to delineate markets based on the likely future price even if the future level of that
price cannot be predicted precisely. In such cases, it may be sufficient for the Commissioner to demonstrate a range in which
the likely future price would have fallen.

60 However, if a reasonable approximation of the likely future price cannot be demonstrated, it may be difficult for the
Tribunal to clearly define the boundaries of the relevant market. In such cases, it will nevertheless be helpful for the Tribunal
to be provided with sufficient evidence to demonstrate why substitutes that appear to be acceptable at the prevailing price level
would or would not remain acceptable at price levels that would likely exist "but for" the merger or anti-competitive practice
in question. In any event, evidence about various practical indicia is typically required to apply the hypothetical monopolist
approach. The Tribunal recognizes that, like other approaches to market definition, the hypothetical monopolist approach is
susceptible to being somewhat subjective in its practical application, in the absence of some indication of what constitutes a
"small but significant and non-transitory increase in price" (SSNIP). For this reason, objective benchmarks such as a five percent
price increase lasting one year, can be helpful in circumscribing and focusing the inquiry.

61 Inthe Application at paragraph 11, the Commissioner alleged that "[t]he anti-competitive effects of the Merger "primarily"
affect oil and gas companies disposing of Hazardous Waste produced at oil and gas fields within NEBC." [our emphasis].
However, in his initial report Dr. Baye did not limit the product market to Hazardous Waste produced at oil and gas fields.
Nevertheless, during the hearing, Dr. Baye and Dr. Kahwaty essentially agreed that the amount of solid hazardous waste
generated by non-oil and gas sources and tipped at Secure Landfills in British Columbia is so small that it does not warrant
consideration in these proceedings. Accordingly, in the Tribunal's view, the Commissioner's product market definition is "solid
hazardous waste generated by oil and gas producers and tipped into secure landfills in NEBC".

62  However, the Respondents deny that the product market is as narrow as the Commissioner suggests. They say that it also
includes bioremediation and the storage or risk management of waste on the sites where the waste was generated. They assert
that these options constrain any market power that CCS may have. We will deal with these positions in turn.

Evidence about the Use of Bioremediation

63  Bioremediation has been described above and the evidence is clear that it is not an acceptable substitute for generators
of Hazardous Waste if soil is contaminated with salts or metals. The Tribunal also accepts that, if heavy-end hydrocarbons are
present, bioremediation is not cost effective or successful in a reasonable timeframe.

64 Mr. Andrews gave evidence about the use of bioremediation. He joined the MOE in January 2011. At that time, he
was asked to review the E-Licensing Database, which keeps track of the progress made by operators who are bioremediating
Hazardous Waste. He found that approximately 50% of the operators who had entries in the Database had reported no annual
activity. He said that this indicated that many operators "had stopped actively treating H[azardous] W[aste] at these sites, or at
least had stopped reporting any activities to the MOE."

65 He therefore contacted Conoco Philips Canada, Suncor Energy Inc. ("Suncor"), Progress, Devon Canada Corporation
("Devon") and Apache Canada Ltd. ("Apache"). They accounted for 80% of the registered sites with no reported activity. Among
other things, he asked these operators to update their operations plans and submit annual reports.

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001630213&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001630213&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003041629&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687943&pubNum=134158&originatingDoc=Ice9505e84f5c673be0440021280d79ee&refType=IG&docFamilyGuid=Ibdc66dfef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Commissioner of Competition v. CCS Corp., 2012 Trib. conc. 14, 2012 Comp. Trib....
2012 Trib. conc. 14, 2012 Comp. Trib. 14, 2012 CarswellNat 44009...

66 According to Mr. Andrews' witness statement, three of the operators reported that they had dealt with the Hazardous Waste
they were bioremediating by sending it to a Secure Landfill and he anticipated that the remaining operators would do the same
because bioremediation had failed. Mr. Andrews also said that Suncor filed an operations plan for its registered bioremediation
sites which stated that, in the future, it would be sending all its Hazardous Waste to a Secure Landfill.

67  Mr. Andrews also described his experience with onsite treatment before he joined the MOE. He stated the following in
his witness statement [paragraphs 23-26]:

I managed the HW at seven sites that CNRL had registered. These sites were allocated north of Fort St John and on existing
oil and gas lease sites or on abandoned sites. There were approximately 50,000 tonnes of HW at these sites.

Initially, we tried treating the HW onsite. At each of these sites we put the HW into windrows and used a turner to turn
the HW three times per year at each site. Hazco Environmental Services was the contractor that provided the windrow
turner. We also added fertilizers and nutrients in the soil to assist in the bioremediation process. The fertilizer is meant to
add additional nutrients to aid the bacteria to process the hydrocarbons.

CNRL pursued this treatment process for two years. While CNRL was able to reduce the contaminants in the HW at
these sites, it failed to reduce the contaminants enough to "delist" the HW. Delisting HW means reducing the presence of
contaminants low enough so that the soil is no longer considered to be HW. CNRL spent significant amounts of money on
treatment because the sites required constant monitoring. The sites would get wet and require dewatering out to prevent
berm overflow and enable equipment access.

Ultimately, after two years of treatment, it was clear that bioremediation would not work to address the contamination
issues. CNRL decided to send the remaining HW to a Secure Landfill, specifically Silverberry, which was the landfill
closest to the sites. I was also responsible for this process. It took CNRL approximately 2-3 years and several million
dollars to send all the waste to Silverberry.

68 [CONFIDENTIAL], who works as a Contracting and Procurement Analysist for /CONFIDENTIAL], testified that its
current operations in NEBC are in two fields called /CONFIDENTIAL]. He indicated that /CONFIDENTIAL] uses Secure
Landfills to dispose of its Hazardous Waste and that it does not bioremediate because of the associated costs, the time necessary
to bioremediate, and the manpower required to undertake bioremediation. He stated that liability has the potential to remain
if the Hazardous Waste is not effectively bioremediated and that additional costs might be incurred if the Hazardous Waste,
which is not effectively treated, must be tipped into a Secure Landfill. He added that there is ongoing uncertainty about whether
bioremediation is effective or not.

69  [CONFIDENTIAL], the Vice-President of Operations at [CONFIDENTIAL], testified that [CONFIDENTIAL] uses an
oil-based mud system to reduce friction on horizontal wells and that the oil-based mud cuttings are typically tipped into Secure
Landfills. He also stated that /CONFIDENTIAL] sees disposal at a Secure Landfill as the most economic alternative for dealing
with the Hazardous Waste from drilling, as disposal eliminates the increased environmental risk and cost of long term storage
and/or site remediation. He explained that "[c]ontainment, transport and disposal of hazardous waste generated from drilling
operations is currently the only option used by /CONFIDENTIAL] for managing hazardous waste generated from drilling."
Accordingly, it is clear that, at its current drilling sites, only Secure Landfills are used for disposal.

70  However, with respect to the Legacy Waste in NEBC on drilling sites which /CONFIDENTIAL], Mr. [CONFIDENTIAL]
testified that [CONFIDENTIAL] will bioremediate some of the waste on these sites. He explained that bioremediation of the
Legacy Waste had already been started by f/CONFIDENTIAL]. He stated that the decision to dispose of Hazardous Waste instead
of treating it is taken on a case-by-case basis, and depends on the type and amount of Hazardous Waste present on the legacy
site, the likelihood of successful remediation, and the cost of excavation, transport and disposal.
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71 During a review of the HW Regulation undertaken by the MOE, the MOE retained Conestoga-Rovers & Associates to
conduct a report on Secure Landfill disposal. The report is entitled "Secure Landfill Disposal Policy Review" and dated March
2011. It states:

Based on equal weighting of cost, cost variability, timeline, and treatment certainty landfilling [Secure Landfill] is the
preferred option under all scenarios. Landfarming [bioremediation] can be an appropriate method for treating hydrocarbon
contaminated soils given appropriate concentrations and a multi-year timeline.

72 Devin Scheck, the Director of Waste Management and Reclamation at the British Columbia Oil and Gas Commission,
testified that many operators still choose to dispose of their contaminated soils in Secure Landfills, even in situations where
bioremediation is feasible, because of the associated costs and timeframe. He said the following in his witness statement
[paragraphs 25-27]:

In my experience, a significant number of the sites that Operators seek to remediate are remediated by the Operator
disposing of the contaminated soils at a landfill. With sites that are only contaminated with light end hydrocarbons,
Operators may seek to bioremediate the soil on site, but heavy end hydrocarbons tend to have a poor response to
bioremediation. As well, tight clay (which is prevalent in North Eastern B.C. where the oil and gas activity is most
prevalent) makes bioremediation difficult, as does the relatively cold weather in the region. The presence of other
contaminants, such as salts or metals that exceed CSR standards, prevent bioremediation from being an appropriate option,
as salts and metals cannot be bioremediated.

Accordingly, when dealing with anything other than light end hydrocarbons, my experience is that Operators will usually
dig up the soil, and dispose of it at a Secure Landfill like Silverberry in B.C. or a closer landfill across the Alberta border,
such as the CCS Class II Alberta Landfill at LaGlace.

In my experience, even where bioremediation may be feasible, many Operators will still choose to landfill their
contaminated soils. With bioremediation there is much uncertainty about costs, and the timeframe required for treatment
is also uncertain. Weather conditions, site access issues, amount/type of treatment, future equipment and labour costs, as
well as the costs of ongoing access for treatment and sampling to determine if the soils are remediated contribute to this
uncertainty.

73 Mark Polet, an expert environmental biologist with specialized knowledge in environmental assessment, remediation and
reclamation, as well as waste facility management development, stated as follows in paragraph 17 of his expert report:

Once an Operator in NEBC decides to clean up its waste, the two most practical options available are: 1) the disposal of
the waste at an appropriate landfill; or 2) the treatment of the waste onsite through a process known as bioremediation.
Operators do not have a uniform preference for either option but, in my experience, will choose an option based on cost,
risk, efficacy and other reasons such as environmental stewardship.

74 At the hearing, Mr. Polet testified that the costs of bioremediation and secure landfilling can be comparable. He stated:

Once you define the types [of contaminants], you can decide on the most prudent response. And so, for instance, if I found
on a site just the light end hydrocarbons with no other types of contamination mixed with it, I would look at bioremediation
as an alternative. If it had salts and metals associated with the contamination, as well, then I would lean very strongly to
landfill. If it had heavier end hydrocarbons, I would lean strongly to landfill, as well.

In terms of cost, there — can be quite comparable in price, but of course bioremediation is very limited in what it can
be applied to. And the one thing that we've noticed in working in the field is that when bioremediation is not managed
properly, then much material actually lands back up in the landfill, anyway. So it has to be well managed to work properly.

75 There is also evidence about bioremediation in the Statement of Agreed Facts (the "Agreed Facts"). However, at the
hearing it became clear that, contrary to the way in which they are presented, some of the facts were not actually agreed. The
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problematic evidence concerns bioremediation and was gathered in two ways. The evidence in paragraphs 63-67 of the Agreed
Facts was given directly to the Commissioner's staff. This evidence will be called "Evidence A".

76  Evidence A has two significant characteristics. The sources are not named and the Agreed Facts state in paragraph 63
that "...the Bureau has not confirmed the truth of the facts communicated to it by the operators..." Evidence A is in the Agreed
Facts because CCS insisted that it be included and CCS asks the Tribunal to give it weight and assume it is true.

77  Evidence A reflects that operator "F" bioremediates at least 70% of its waste in BC because it considers bioremediation
to be better for the environment. Operators "H" and "J" bioremediate about 50% their waste. These operators appear to be
bioremediating on their drilling sites to avoid the transportation charges and Tipping Fees associated with Secure Landfills.

78 Although the Commissioner cannot confirm its truth, the Tribunal is nevertheless prepared to give Evidence A some
weight because it can see no reason why industry participants would lie to the Commissioner about their use of onsite
bioremediation. However, without knowing the volume of waste produced by "F", "H" and "J", it is impossible to determine
whether bioremediation is being undertaken on a significant scale. In any event, it is clear that, even for these waste generators,
there is a substantial portion of Hazardous Waste in respect of which bioremediation is not used.

79 The second category of evidence is found in paragraphs 69-74 of the Agreed Facts. It was gathered in July 2011 by
representatives of National Economic Research Associates ("NERA"). Dr. Baye works at NERA and it appears that NERA
was retained by the Commissioner to interview industry participants. The Commissioner's staff attended these interviews and
the six sources are named (/CONFIDENTIAL]). No concern is expressed about the reliability of this evidence. This evidence
will be called "Evidence B".

80 The Commissioner only called witnesses from [CONFIDENTIAL] and [CONFIDENTIAL] who, as discussed above,
indicated that they do not bioremediate as a matter of policy /CONFIDENTIAL].

81  CCS states the evidence of the other four operators, described in Evidence B, shows that they are active bioremediators
and CCS asks the Tribunal to draw an adverse inference from the fact that they were not called by the Commissioner. However,
in the Tribunal's view, no such inference should be drawn because the Commissioner had no obligation to adduce the evidence
and it was open to CCS to do so.

82 Evidence B shows that JCONFIDENTIAL] bioremediates 10-15% of its waste. [CONFIDENTIAL] engages in some
bioremediation at about 70% of its sites and /CONFIDENTIAL] bioremediates about 75% of its treatable material onsite. (It
also appears to treat the balance of treatable material offsite but this is not explained. Since there are no offsite bioremediation
facilities in NEBC, the Tribunal has concluded that this statement must refer to offsite treatment elsewhere.) /CONFIDENTIAL]
bioremediates onsite and sometimes moves waste between its sites for bioremediation. In the last 3-4 years, it has bioremediated
60-70% of its abandoned well waste.

83 It is noteworthy that this evidence gives no volumes for treatable and Legacy Hazardous Waste. In these circumstances,
and given that the Respondent did not call witnesses from these four operators or other operators, the Tribunal is not persuaded
that bioremediation is being undertaken on a significant scale in NEBC.

Evidence about Storage and Risk Management

84  Storage means that Hazardous Waste is left untreated on a drilling site which is still under lease. As long as the MOE
does not order a cleanup, this option is available even though drilling has finished, as long as the operator continues to make
the lease/tenure payments for the site. Since such payments are low compared to the cost of cleaning up the site, doing nothing
may be an attractive option in some cases and the evidence from Trevor Mackay's examination for discovery is that "many"
operators have waste stored on their sites. However, Mr. [CONFIDENTIAL] testified that /CONFIDENTIAL] does not store
the Hazardous Waste generated from drilling operations for long periods of time, due to the cost and potential liability issues.
He explained that the typical well site storage costs during drilling operations are [CONFIDENTIAL] per well.
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85 Risk Management is a process undertaken when drilling is finished and an operator wishes to terminate a lease. The
operator must restore the site's surface as nearly as possible to the condition it was in before drilling. Once this has been
accomplished, a Certificate of Restoration (also referred to as a Certificate of Compliance) is issued and the operator's lease
is terminated. However, the operator remains liable for any issues arising from the Hazardous Waste that is left behind and is
obliged to comply with conditions such as monitoring even after the certificate is issued.

86  On this topic, Mark Polet said the following in his reply report:

Based on my experience, Operators use risk management as a last resort if treatment or disposal are not practical. I rarely
recommend it because even if approval is obtained, which in my experience is very difficult, the Operator retains liability
and there is a recognition that the site may need to be revisited if issues arise.

87 Pete Marshal, an expert in Hazardous Waste management, testified that, although disposal in a Secure Landfill,
bioremediation and risk management are each potentially available methods for dealing with Hazardous Waste, he did not know
how many operators choose risk management.

88  This evidence leads the Tribunal to conclude that risk management is seldom used and is not considered to be an acceptable
substitute for disposing of Hazardous Waste in a Secure Landfill.

Conclusions about the Product Market

89 Although some operators with Hazardous Waste which is contaminated with light-end hydrocarbons consider
bioremediation to be an acceptable substitute for disposal in a Secure Landfill, there is no evidence about the volumes of waste
which are successfully bioremediated. More importantly, there is no evidence that the availability of bioremediation has any
constraining impact on Tipping Fees in NEBC. In addition, the Tribunal finds that bioremediation is not considered by at least
some waste generators to be an acceptable substitute for disposal in a Secure Landfill, particularly in respect of soil that is
contaminated with heavy-end hydro-carbons, salts or metals.

90 With regard to storage and risk management, there was no evidence about the volumes stored in NEBC and no evidence to
suggest that the tenure payments or the cost to obtain a certificate of restoration have any impact on Tipping Fees at Silverberry.

91 Because bioremediation is not cost effective and is slow for a substantial volume of contaminated soil in NEBC and
because it does not work at all on salts and metals, the Tribunal is satisfied that a substantial number of generators do not
consider bioremediation to be a good substitute for the disposal of such Hazardous Waste in a Secure Landfill and would not
likely switch to bioremediation in response to a SSNIP. Accordingly, the Tribunal is satisfied that the relevant product is "solid
hazardous waste generated by oil and gas producers and tipped into secure landfills in NEBC".

Issue 3 What is the Geographic Dimension of the Relevant Market?

92  The Tribunal and the courts have traditionally considered it necessary to define a relevant market before proceeding to
assess the competitive effects of mergers under the Act. (See, for example, Canada (Director of Investigation & Research) v.
Hillsdown Holdings (Canada) Ltd. (1992),41 C.P.R. (3d) 289 (Competition Trib.), at 297 ; Canada (Director of Investigation &
Research) v. Southam Inc., [1997] 1 S.C.R. 748 (S.C.C.), at para. 79). However, they have cautioned against losing sight of the
ultimate inquiry, which is whether the merger being assessed prevents or lessens, or is likely to prevent or lessen, competition
substantially. (Southam, above; "Propane", above, at para. 48). With this admonition in mind, it is the Tribunal's view that, in this
case, the Tribunal may evaluate the competitive effects of the Merger without precisely defining the relevant geographic market.

93 This conclusion is important because, as will be discussed below, the evidence that has been adduced does not permit
the Tribunal to delineate the exact boundaries of the geographic market.

94 The Tribunal agrees with the approach taken in the MEGs. The process begins with a small area around one of the
merging parties' locations (in this case, a Secure Landfill site) and then asks whether all rivals operating at locations in that
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area, if acting as a hypothetical monopolist, would have the ability and incentive to impose a small but significant price increase
(typically 5%) and sustain that increase for a non-transitory period of time (typically one year). If the postulated price increase
would likely cause purchasers of the relevant product in that area to switch sufficient quantities of their purchases to suppliers
located outside that area to render the price increase unprofitable, then the geographic dimension of the relevant market would
be progressively expanded until the point at which a seller of the relevant product, if acting as a hypothetical monopolist, would
have the ability and incentive to impose a SSNIP.

95  In the case at bar, the evidence dealt with three geographic regions:
1. The Contestable Area - this was identified by Dr. Kahwaty on behalf of CCS.
II. All of NEBC - the Commissioner, supported by her expert Dr. Baye, submitted this definition of the geographic market.

III. The Babkirk Polygon - this area was identified in internal CCS documents dealing with the potential impact of the
Babkirk Facility on CCS.

1. The Contestable Area

96 In broad terms, the Contestable Area identified by Dr. Kahwaty encompasses an hourglass shaped area of 11,000 square
kilometres which lies between the Babkirk Site and Silverberry. In his analysis, the road network in this area is such that there
are some areas in which both Silverberry and a potential landfill at the Babkirk Site may be viable disposal options for customers
with well sites in those areas. Dr. Kahwaty acknowledges that the transportation costs required to reach Silverberry or the
Babkirk Site are such that both may be economic alternatives for these customers. In Dr. Kahwaty's view, the geographic scope
of the relevant market should be limited to this area.

97  Dr. Kahwaty used Dr. Baye's 10% predicted decline in Tipping Fees as his benchmark for defining the geographic scope
of the relevant market. In short, he assessed every well site and calculated whether, if given a 10% reduction off the Tipping
Fees paid at Silverberry, the customer would be indifferent as between tipping at Babkirk and Silverberry, having regard for
the fact that their total disposal cost (transportation plus Tipping Fee) would be the same for each Secure Landfill. Twelve such
customers were identified, accounting for approximately 41,900 tonnes in the Contestable Area. Dr. Kahwaty acknowledged
that a larger critical price discount would produce a larger contestable area.

98  The Tribunal is satisfied that a hypothetical monopolist supplying Secure Landfill services to these twelve customers in
respect of the Hazardous Waste generated in the Contestable Area would have the ability and incentive to impose and sustain
a SSNIP above levels that would likely exist in the absence of the Merger.

99 Indeed, the Tribunal considers that the Contestable Area is likely understated and, in fact, smaller than the minimum
area in which a hypothetical monopolist would have the ability and incentive to impose and sustain a SSNIP. The Tribunal has
reached this view for several reasons. First, the Tribunal accepts Dr. Baye's position that "Babkirk need not have a location
advantage for a customer — and the customer need not switch from Silverberry to Babkirk — for that customer to significantly
benefit from the lower Tipping Fees stemming from competition". Second, the evidence suggests that new wells are likely to
be drilled in the area between Babkirk and Northern Rockies, and that there is Legacy Waste sitting on abandoned well-sites in
that region. Meaningful price and non-price competition between Babkirk and Northern Rockies for at least some of that waste
likely would have developed in the absence of the Merger. Third, the geographic extent of the Contestable Area is necessarily
limited by Dr. Kahwaty's assumption of a base price that is only 10% below prevailing levels. If that figure is too low Dr.
Kahwaty admitted that the geographic market would be larger than the Contestable Area.

100  In addition, the Tribunal notes that the volume of Hazardous Waste generated in the Contestable Area likely is greater
than reported by Dr. Kahwaty because he only used data for 2010. Moreover, Dr. Kahwaty excluded CCS' national customers
from his analysis and this may also have resulted in an understated geographic market.
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101 With respect to the possibility that Secure Landfills in Alberta might be economically accessible for generators of
waste in the Contested Area, Dr. Kahwaty stated that "transportation costs are too great for [customers located to the south and
east of Silverberry, who currently tip their waste in Alberta] to opt to dispose at a potential landfill at the Babkirk site (even
with a significant discount) as compared to disposing at Silverberry at current prices." The Tribunal extrapolates from this and
concludes that customers generating Hazardous Waste in the Contestable Area are unlikely to transport their waste to secure
landfill sites in Alberta due to the significant transportation costs and potential liability that would be associated with hauling
waste over such a long distance.

102 For all these reasons, the Tribunal concludes that the geographic market is at least as large as the Contestable Area. We
now turn to whether it could be as large as all of NEBC.

11 All of NEBC

103 NEBC covers approximately 118,800 square kilometres and is vast in comparison to Dr. Kahwaty's Contestable Area.
NEBC and the much smaller Contestable Area are compared on the map attached hereto as Schedule "C", which is taken from
Tab 29 of Dr. Kahwaty's report of October 21, 2011.

104 Dr. Baye concludes that the relevant geographic market is NEBC on the basis that this is the region where targeted
customers are located, including current customers at both Silverberry and Northern Rockies Secure Landfills.

105 In reaching this conclusion, Dr. Baye relies on an economic theory of market equilibrium which predicts that CCS
would have an incentive to compete with an independently operated Babkirk Facility for customers located outside of Dr.
Kahwaty's Contested Area. This theory is based on his understanding that CCS' average 2010 Tipping Fees at Silverberry were
approximately /CONFIDENTIAL] per tonne and its average landfill costs were approximately /CONFIDENTIAL] per tonne,
yielding a margin in excess of 60%. Using these figures, Dr. Baye assumes that CCS would be prepared to reduce its Tipping
Fees by 25% or greater in some areas to retain business in the face of competition from an independent Babkirk Facility.

106  However, among other problems, Dr. Baye's theory fails to take into account the opportunity cost to CCS that would be
associated with substantially reducing its Tipping Fees to sell landfill capacity today, which could be sold in the future at higher
Tipping Fees to customers located closer to Silverberry. In the absence of any analysis of how this opportunity cost would factor
into CCS' current decision-making process, the Tribunal finds that the economic theory relied on by Dr. Baye is not particularly
helpful in defining the geographic scope of the relevant market.

107 In his initial report, Dr. Baye also provides estimates based on econometric regression models which he asserts are
consistent with this theory and his definition of the geographic market as extending throughout all of NEBC. The first set of
models, found at Exhibits 19 and 20 of Dr. Baye's initial report, test his hypothesis that the distance between a Secure Landfill
and its closest competitor is a significant predictor of the average Tipping Fees at that landfill.

108 Exhibit 20 predicts that the opening of an independent landfill at the Babkirk Site will result in a large decline in
average Tipping Fees at Northern Rockies, because it would reduce the distance to Northern Rockies' nearest competitor to
three hours and 49 minutes. However, this ignores (i) the substantial transportation costs that the vast majority of customers
who tip at Northern Rockies would have to incur to transport their waste to Babkirk, (ii) the very small number of well-sites
located between those two facilities, and (iii) the apparent absence of any incentive for CCS to alter its Tipping Fees at Northern
Rockies in response to entry at Babkirk.

109  The second set of regression models are estimates offered by Dr. Baye which relate to a "natural experiment" involving
SES' entry at Willesden Green, Alberta, in December 2008. That facility became the closest competitor to CCS' Rocky Mountain
House landfill ("Rocky"), located approximately one hour away. In his analysis of CCS' 2010 transactions data, Dr. Baye
discovered that CCS substantially reduced the Tipping Fees it charged to several customers subsequent to the opening of SES'
facility at Willesden Green.
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110  To address the possibility that these substantial price reductions were purely coincidental, Dr. Baye developed "difference
in difference" ("DiD") regression models, reported at Exhibit 26 of his initial report. The DiD approach controls for unobserved
events, other than SES' entry at Willesden Green, which might have led to the observed decline in Tipping Fees at Rocky. In
short, the DiD models include a "treatment" setting in which the event (in this case, entry) occurred and a "control" setting in
which the event did not occur. Dr. Baye took the change in Tipping Fees that occurred in the treatment setting and subtracted
any change that occurred in the control setting. He interpreted the difference in the change (or the "difference in difference")
as the effect of entry at Willesden Green on Tipping Fees at Rocky.

111 It is significant that, in selecting a control landfill, Dr. Baye considered it important to pick a site that "is unlikely to
be affected by the treatment event — in this case entry at Willesden Green." One of the principal criteria that he employed in
making that selection was that the control landfill had to be "at least 300 km away" from Willesden Green. The same logic
would imply that entry at Babkirk would not likely affect Tipping Fees at Northern Rockies, which is situated 260 km away
from the Babkirk Site. A key assumption underlying Dr. Baye's DiD models is therefore inconsistent with his definition of the
geographic market as all of NEBC. This, together with the fact that Northern Rockies is almost four times further away from
Babkirk than SES' Willesden Green facility is away from CCS' Rocky facility, lead the Tribunal to conclude that Dr. Baye's
DiD analysis is not particularly helpful in defining the geographic scope of the relevant market. That said, as discussed in detail
below, the transactions data which reveals substantial price reductions by CCS to seven of its customers following SES' entry
at Willesden Green is relevant to the Tribunal's assessment of the likely competitive effects of the Merger.

112 Finally, the Tribunal notes that Dr. Baye also points to internal documents of CCS which he says are consistent with
his definition of the relevant geographic market. However, those documents simply: (i) make projections of the overall annual
operating margin (/CONFIDENTIAL]) that CCS stood to lose at Silverberry and Northern Rockies were an independent landfill
to open at the Babkirk Site; (ii) predict a pricing war if the Babkirk Facility was operated independently or acquired by a third
party; (iii) discuss the likelihood of having to compete through "value propositions"; and (iv) reflect that CCS likely takes into
account its customers' transportation costs to the next closest competing landfill in setting its Tipping Fees. While these types of
statements assist in assessing whether the Merger is likely to prevent competition substantially, they are not particularly helpful
to the Tribunal in defining the geographic scope of the relevant market.

1II. The Babkirk Polygon

113 The Babkirk Polygon is the third area that was discussed at the hearing. That area was identified by a member of CCS'
business development team who was asked to project Babkirk's market capture area. The Tribunal has added a rough depiction
of that area on Schedule "C" hereto.

114  The Babkirk Polygon was apparently intended to identify the locations of existing Silverberry customers who would
be likely to tip at Babkirk rather than at Silverberry, if Babkirk was operated as a Secure Landfill. In other words, the Babkirk
Polygon was CCS' representation of the geographic locations of business it risked losing if Babkirk opened as a Secure Landfill.
It includes territory north and west of Babkirk and is a larger area than Dr. Kahwaty's Contestable Area.

115  The Tribunal is satisfied that the locational advantage that the Babkirk Facility would enjoy for customers with drilling
operations situated to its north and west is such that those customers would not likely tip at Silverberry in the absence of a
very substantial reduction in its Tipping Fees. Given the opportunity cost that CCS would incur by offering such a substantial
reduction in its Tipping Fees, and given the absence of any analysis by the Commissioner or Dr. Baye of the impact of that
opportunity cost on CCS's decision-making, the Tribunal is not persuaded that CCS would have an incentive to compete for
those customers in the absence of the Merger.

116 Likewise, the Tribunal has not been persuaded on a balance of probabilities that such customers who operate to the
north and west of the Babkirk Facility would tip at Silverberry, in response to a SSNIP above the maximum average tipping fee
level that it believes is likely to exist in the absence of the Merger. For the reasons discussed below, the Tribunal has concluded
that such price level will be at least 10% below existing levels. However, transportation costs and the liability associated with
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transporting Hazardous Waste over the long distance to Silverberry are such that it would require more than a SSNIP to induce
waste generators located in those regions to tip their Hazardous Waste at Silverberry.

117 The Tribunal has concluded that the geographic scope of the relevant market is at least as large as the Contestable
Area identified by Dr. Kahwaty, and likely falls between the limits of that area and the bounds of the Babkirk Polygon, which
includes some of the Contestable Area, but adds significant territory north and west of Babkirk.

118 The Tribunal is satisfied that it would not matter if the geographic scope of the relevant market actually includes additional
customer locations in the Babkirk Polygon, beyond the Contestable Area, because CCS would remain the sole supplier of Secure
Landfill services to any reasonably defined broader group of customers.

Issue 4 Is the Merger Pro-Competitive?

119  CCS has suggested that the Merger is pro-competitive because it brings to the market a new Secure Landfill at the Babkirk
Site. CCS further asserts that the Merger will most quickly transform the Babkirk Site into a Secure Landfill to complement
CCS' existing business and serve the growing oil and gas industry in NEBC. CCS says that these facts explain its customers'
failure to complain about the Merger.

120 The Tribunal disagrees. In its view, a merger which prevents all actual or likely rivalry in a relevant market cannot be
"pro-competitive," even if it expands market demand more quickly than might otherwise be the case. Such a merger might be
efficiency-enhancing, as contemplated by the efficiency defence in section 96 of the Act. However, it has adverse consequences
for the dynamic process of competition and the benefits that such process typically yields. In the absence of actual rivalry, or a
very real and credible threat of future rivalry, meaningful competition does not exist.

Issue 5 What is the Analytical Framework in a ""Prevent Case?

121 The "prevention" branch of section 92 was raised in three previous Tribunal cases: Canada (Director of Investigation
& Research) v. Southam Inc. (1992), 43 C.P.R. (3d) 161 (Competition Trib.), rev'd on other grounds (1995), 63 C.P.R. (3d)
1 (Fed. C.A.), rev'd, [1997] 1 S.C.R. 748 (S.C.C.), Propane and Canadian Waste Services. However, since those cases were
primarily concerned with allegations involving a substantial lessening of competition, the Tribunal did not address in any detail
the analytical framework applicable to the assessment of an alleged substantial prevention of competition.

122 In determining whether competition is likely to be prevented, the Tribunal will assess whether a merger is more likely
than not to maintain the ability of the merged entity to exercise greater market power than in the absence of the merger, acting
alone or interdependently with one or more rivals. For the purposes of this case, this requires comparing a world in which CCS
owns the relevant Secure Landfills in NEBC (i.e. Northern Rockies, Silverberry and Babkirk) with a world in which Babkirk
is independently operated as a Secure Landfill.

123 In assessing cases under the "prevent" branch of section 92, the Tribunal focuses on the new entry, or the increased
competition from within the relevant market, that the Commissioner alleges was, or would be, prevented by the merger in
question. In the case of a proposed merger, the Tribunal assesses whether it is likely that new entry or expansion would be
sufficiently timely, and occur on a sufficient scale, to result in: (i) a material reduction of prices, or in a material increase in
non-price competition, relative to prevailing price and non-price levels of competition, (ii) in a significant (i.e., non-trivial) part
of the relevant market, and (iii) for a period of approximately two years. If so and if the entry or expansion likely would occur
within a reasonable period of time, the Tribunal will conclude that the prevention of competition is likely to be substantial.

124 The Tribunal also considers whether other firms would be likely to enter or expand on a scale similar to that which was
prevented or forestalled by the merger, and in a similar timeframe. Where the Tribunal finds that such entry or expansion would
probably occur, it is unlikely to conclude that the merger is likely to prevent competition substantially.
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125  As noted earlier and as recognized by all parties, the price against which the prevailing prices will be compared will be
the price that would likely have existed in the absence of the merger. The burden will be on the Commissioner to demonstrate
that price level, or the range of prices, that likely would have existed "but for" the merger.

126 In final argument, the Commissioner and CCS suggested that helpful guidance on the approach that should be taken
to prevention of competition cases can be provided by the U.S. jurisprudence pertaining to mergers that have been alleged to
reduce potential competition. In the Tribunal's view, that jurisprudence is not particularly helpful to merger assessment under
the Act, because it was developed in respect of a different statutory test and, for the most part, many years ago. (It appears that
the US Supreme Court and the federal appellate courts have not had an opportunity to revisit that jurisprudence since the 1980s.
See M. Sean Royall and Adam J. Di Vincenzo, "Evaluating Mergers between Potential Competitors under the New Horizontal
Merger Guidelines", Antitrust (Fall 2010) 33, at 35.)

Issue 6 is there a Substantial Prevention of Competition?
A. The "But For" analysis
Introduction

127 In Canada (Commissioner of Competition) v. Canada Pipe Co., 2006 FCA 233 (F.C.A.), the Federal Court of Appeal
decided that a "but for" analysis was the appropriate approach to take when considering whether, under paragraph 79(1)(c) of
the Act, "...the practice has had, is having or is likely to have the effect of preventing or lessening competition substantially."
The specific question to be asked is stated, as follows, at paragraph 38 of the decision "...would the relevant markets — in the
past, present or future — be substantially more competitive but for the impugned practice of anti-competitive acts?"

128  Language similar to that found in section 79 appears in section 92 of the Act. Section 92 says that an order may be made
where "...the Tribunal finds that a merger or proposed merger prevents or lessens, or is likely to prevent or lessen competition
substantially." For this reason, the parties and the Tribunal have determined that the "but for" approach is also appropriate for
use in cases under section 92 of the Act. The parties recognize that the findings will be forward looking in nature and CCS has
cautioned the Tribunal against unfounded speculation. With this background, we turn to the "but for" analysis.

129  The discussion below will address the threshold issue of whether effective competition in the supply of Secure Landfill
services in the Contestable Area identified by Dr. Kahwaty likely would have materialized in the absence of the Merger. Stated
alternatively, would effective competition in the relevant market likely have emerged "but for" the Merger? After addressing this
issue, the Tribunal will turn to the section 93 factors that are relevant in this case, as well as the issue of countervailing power.

130  In undertaking the "but for" analysis, the Tribunal will consider the following questions:
(i) If the Merger had not occurred, what new competition, if any, would likely have emerged in the Contestable Area?
(i) If the Merger had not occurred, what would have been the likely scale of that new competition?
(iii) If the Merger had not occurred, when would the new competition likely have entered the market?

131 The Commissioner suggested that either June or July, 2010 be used as the timeframe for considering the "but for"
world. CCS, on the other hand, was more precise and suggested that the relevant time for this purpose should be the end of July
2010, when CCS and Complete signed the letter of intent which led to the Merger. Since the parties have essentially agreed,
the Tribunal will focus on the end of July.

132 The Tribunal's view is that, as of the end of July 2010, there were only two realistic scenarios for the Babkirk Site
absent the Merger. They were:
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1. The Vendors would have sold to a waste company called Secure Energy Services Inc. ("SES"), which would have
operated a Secure Landfill; or

2. The Vendors would have operated a bioremediation facility together with a half cell of Secure Landfill.

133 Extensive evidence was adduced on these topics. The discussion below summarizes the most important aspects of that
evidence.

Scenario #1 — A sale of Complete to SES

134 In February of 2007 when the Vendors first met to organize Complete, they decided that their exit strategy would be to
sell the company to Newalta Corporation or to CCS. Newalta is a waste company which operates Secure Landfills in Alberta.
However, it was always the Vendors' intention to sell only when they could achieve an acceptable return on their investment.

135  In November 2007, Canaccord Capital sent a four-person investment team to Fort St. John to investigate the purchase of
a number of the Vendors' companies, including Complete. At that time, the Vendors' intentions about a sale of Complete were
recorded in the company's minutes, which, among other things, stated:

...consensus at Complete's meeting was to carry on the way we are going unless we are presented with a very attractive
proposal from outside. We don't want to do all the work for the benefit of others — better to take a longer time, but to
have higher rewards for ourselves...

136  Subsequently, a Vision Statement, dated June 22, 2008, was prepared by Karen Baker. That document stated that they
wanted to make a "good return on sale of company". The Statement also observed:

The VISION of Complete Environmental Inc. is to become a diversified, highly efficient, environmental corporation in
NEBC generating a high profit margin thus, presenting itself as an attractive acquisition to multiple potential purchasers.

137 After Complete received its MOE Permit on February 26, 2010, Ken Watson's company, IRTL, offered to purchase
Complete for [CONFIDENTIAL]. Before that offer was made, the Vendors had not been actively considering a sale. However,
IRTL's offer spurred them to seriously consider the matter and, before they responded to IRTL's, they authorized Randy Wolsey
to contact CCS and SES for expressions of interest.

138 On March 23, 2010, Randy Wolsey spoke to SES but was told that it had no interest in making an offer because it was
busy with its initial public share offering. However, SES did indicate a possible future interest and stated that it valued BLS
at approximately /CONFIDENTIAL] in either mixed cash and shares or /CONFIDENTIAL] plus a share offering. In contrast,
CCS expressed immediate interest and Dan Wallace of CCS verbally offered /CONFIDENTIAL] for BLS.

139  The Vendors eventually decided to sell Complete to IRTL. However, IRTL's offer was withdrawn in early June 2010 after
Ken Watson learned that, contrary to his expectations, Canaccord Capital would not finance IRTL's acquisition of Complete.
After Cannacord declined, he did not have time to arrange alternative financing.

140 According to Karen Baker, after IRTL's offer was withdrawn, the Vendors decided to try to sell Complete one last
time. They concluded that, if they did not receive an interesting offer, they would operate the Babkirk Facility themselves. This
would involve moving forward with an operating plan and constructing a half cell of Secure Landfill. To ascertain if a sale was
possible, Randy Wolsey was again asked to contact CCS and SES. In addition, he was asked to contact Newalta. He did so,
but Newalta did not respond to his email.

141 At about that time, Dan Wallace of CCS apparently heard that IRTL's offer had fallen through and sent Randy Wolsey
an email asking if CCS could renew its earlier offer. Mr. Wolsey responded by offering to sell BLS for /CONFIDENTIAL]. On
June 22, 2010, CCS agreed to purchase the shares of BLS for that amount.
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142 Inexplicably, Randy Wolsey did not tell the other Vendors about his deal with CCS. Instead, he arranged a meeting
with SES (the "Meeting"). It was held on June 29, 2010 and was attended by Rene Amirault, President and CEO of SES, Dan
Steinke, SES' Vice-President of Business Development, and Corey Higham, SES' Business Development Representative (the
"SES Group").

143 According to the Vendors, the SES Group spent much of the Meeting giving a presentation to show that SES was
an attractive investment. An SES brochure prepared for potential investors was used for this purpose. However, the Vendors
were not interested in acquiring shares of SES and they testified that no price for BLS or Complete was ever suggested and
no offer was discussed.

144 According to Mr. Amirault, he indicated during the Meeting that an all cash offer could be made. The Vendors denied
this. Since this evidence is significant and was not included in Mr. Amirault's witness statement, the Tribunal has concluded
an all cash offer was not mentioned and that the Vendors understood that SES would only purchase Complete if it could use
its shares to finance part of the purchase price.

145  During the Meeting, the SES Group had questions about how to secure the necessary regulatory approvals to allow SES
to expand the permitted capacity of the Babkirk Facility and to upgrade the design of the Secure Landfill cells (the "Questions").
The Vendors could not answer the Questions and Mr. Amirault testified that he asked for and was refused permission to speak
to Del Reinheimer about the Questions. However, some Vendors could not remember anyone from the SES Group asking for
permission to speak to Del Reinheimer about the Questions and other Vendors denied that anyone asked for such permission
at that time. Mr. Reinheimer was the Section Head, Environmental Management in the Environmental Protection Division of
the MOE.

146 Mr. Amirault stated that following the Meeting, SES was actively interested in purchasing Complete and gave the
following reasons to explain its failure to make an offer or submit a letter of intent in July 2010:

* The Questions had to be answered before a price could be established.

* There was no particular urgency about making an offer because there were no other buyers. Mr. Amirault testified that
the Vendors had indicated at the Meeting that Complete had promised a First Nation that it would not sell to CCS and the
SES Group knew that Newalta was not interested.

147  Mr. Amirault acknowledged that the Questions were about process i.e. "how to" go about getting approvals for increased
permitted capacity and enhanced cell design. He also stated that he had no doubt that the approvals would be forthcoming. In
these circumstances and because, as described below, SES was actively engaged in the development of another Secure Landfill,
it is the Tribunal's view that SES would have known what it needed to spend to increase the permitted capacity and upgrade the
landfill cells at the Babkirk Site. Accordingly, the Tribunal does not accept Mr. Amirault's evidence that SES could not establish
a purchase price without the answers to the Questions.

148 There is a dispute about whether, on July 6, 2010, Corey Higham sent Ron Baker an email setting out the Questions
which had been discussed at the Meeting. Mr. Amirault stated in hearsay evidence in his witness statement that Corey Higham
had told him that the email had been sent. A photocopy of that alleged email was appended to Mr. Amirault's witness statement.
However, after Ron Baker made a witness statement stating that he did not recall having received the email, no reply evidence
was filed by Corey Higham to say that it had, in fact, been sent. The email is an important document to the extent that it
evidences an ongoing interest by SES in receiving answers to the Questions. However, given that it was not properly adduced,
the Tribunal gives it no weight.

149  As mentioned above, Mr. Amirault testified that Ron Baker told the SES Group during the Meeting that he had promised
a First Nation that the Vendors would not sell the Babkirk Facility to CCS. This meant that SES understood that the Vendors
were not likely to receive a competing offer. However, this apparently significant detail did not appear in Mr. Amirault's witness
statement and was not referred to in his examination-in-chief. It was mentioned for the first time in answer to a question posed
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by the Tribunal. For this reason, this evidence is not accepted as an explanation for SES' failure to show a more active interest
in purchasing Complete.

150 Mr. Amirault acknowledged that the window for undertaking construction in 2010 "...was closing, closing fast" and
that SES wanted to begin construction at Babkirk at the end of August or by mid-September at the latest. This meant that,
if SES had been actively interested in acquiring Complete, it would have moved quickly to present the Vendors with a letter
of intent. Mr. Amirault also testified that, apart from updating its earlier market study of the Babkirk Facility, no further due
diligence was required. In addition, he testified that he did not need the approval of his Board of Directors to deliver a letter
of intent. In these circumstances, the Tribunal has concluded that SES' failure to follow up more quickly on its meeting with
the Vendors and its failure to demonstrate any interest in making an offer at that time are attributable to a lack of active interest
in acquiring BLS in July 2010.

151  Ron Baker recalls that he was called by Corey Higham on July 28, 2010. However, Mr. Baker does not remember what
Mr. Higham said during that telephone call. Since Corey Higham did not give evidence, the Tribunal considers it fair to assume
that he did not make an offer to purchase Complete or propose a letter of intent. Although Mr. Baker does not recall much of his
own side of the conversation, he does remember telling Mr. Higham that Complete had just signed a letter of intent with CCS.

152 The Tribunal considers it noteworthy that, since 2007, SES had been developing a new Secure Landfill called
Heritage. It was located approximately 153 km south of the Babkirk Site. However, it was not favourably received during public
consultations because it was to be located near a populated area and on a site where a landslide had occurred. Corey Higham
of SES was told on July 26, 2010 that the EA's review of the Heritage Project had been "suspended" pending further evidence
from SES about the suitability of the site. SES eventually abandoned the project in December of 2010.

153  Based on this evidence, the Tribunal has concluded that SES had an ongoing general interest in the Babkirk Facility. It
had spoken to Murray Babkirk when he owned BLS and it had indicated possible future interest when Randy Wolsey contacted
it in March of 2010. SES also sent its most senior executive to the Meeting in June 2010. However, the Tribunal has also
concluded that SES was not actively interested in a purchase in July 2010. It never discussed a potential price, and, although
it asked the Questions, the answers were not crucial to setting the price and SES already knew that it would be granted the
additional approvals it sought. Finally, although Mr. Amirault testified that there was no due diligence of any consequence to
be undertaken, SES did not send a letter of intent and there are no internal SES documents showing that it was preparing to
make an offer. The Tribunal has concluded that SES' failure to take a more active interest in purchasing Babkirk is explained
by the fact that it was still giving priority to its project at the Heritage site. This is understandable, since it had already invested
three years and approximately $1.3 million in developing the project.

154 In all these circumstances, the Tribunal has concluded, on a balance of probabilities, that SES likely would not have
made an acceptable offer for Complete by the end of July 2010 or at any time in the summer of 2010 and that the Vendors would
have moved forward with their own plans to develop the Babkirk Facility.

Scenario #2 — The Vendors Operate Babkirk

155 The Vendors' position is that Complete was created to purchase BLS and to operate a bioremediation facility on the
Babkirk Site. They assert that their plan was to accept only Hazardous Waste contaminated with light-end hydrocarbons which
could be treated using bioremediation.

156 However, the Vendors recognized that bioremediation might sometimes fail and that they might be left with clumps
of contaminated soil ("Hot Spots") after the surrounding waste had been successfully treated. The Vendors understood that the
contaminated soil would have to be placed in a Secure Landfill before the remaining soil could be tested and de-listed as non-
hazardous waste.

157 To enable BLS to permanently dispose of the contaminated soil from the Hot Spots and to attract customers to the
Babkirk Facility, the Vendors proposed to construct a Secure Landfill on the Babkirk Site, which they described as "incidental"
to their treatment operation. This meant that only soil that was not successfully treated using bioremediation would be moved
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into the Secure Landfill. The Tribunal will give this meaning to the term "Incidental" in the context of the Vendors' Secure
Landfill in the balance of this decision.

158  The Commissioner denies that the Vendors' Secure Landfill was only to be used on an Incidental basis. She maintains
that the Vendors always intended to accept and directly and permanently dispose of all types of Hazardous Waste in their Secure
Landfill. We will refer to this business model as a "Full Service" Secure Landfill. To support her position, the Commissioner
relies, in part, on the documents used to obtain the EA Certificate and the MOE Permit. These documents will be described
collectively as the Regulatory Approval Documents ("RADs"). As discussed below, the RADs clearly indicate that a Secure
Landfill was to be opened on the Babkirk Site. The Commissioner also relies on the Draft Operations Plans (the "Operations
Plan") for the Babkirk Site, which show that a Full Service Secure Landfill was planned.

159 Finally, the Commissioner relies on statements in a variety of documents which she asserts reflect that the Vendors
intended to compete with CCS. She submits that references in those documents to competing with CCS meant operating the
Babkirk Facility as a Full Service Secure Landfill.

The Vendors' Documents

160  The Vendors explained that they needed an EA Certificate and an MOE Permit for a Secure Landfill in order to accept
Hazardous Waste of any kind for any type of treatment at the Babkirk Facility. However, they also stated that neither document
required them to operate on a Full Service basis. In other words, although they were entitled to do so, they were not required to
accept all types of Hazardous Waste for direct disposal. Instead, they were free to operate an "Incidental" Secure Landfill.

161  The Vendors ask the Tribunal to focus on the documents which were prepared when Complete was being incorporated
and when the MOE Permit was finally granted, as the best evidence of their intention, which they say was to use the Secure
Landfill on the Babkirk Site only as Incidental to their bioremediation. The five documents in this category will be described
as the "Vendors' Documents". We will deal with them in turn below.

162 Minutes of a meeting that Randy Wolsey and Ken Watson attended with Del Reinheimer and other MOE and EAO
officials on January 24, 2007. The minutes state:

Ken [Watson] discussed the remediation side of the facility's operations, which will continue even after (if) the landfill

is constructed. He stated that he has had interest expressed from companies who wish to pursue remediation as well as
landfilling. Ken outlined some of the practices and equipment currently used in other operations with which he is involved,
and showed some pictures and videos of the equipment (e.g. ALLU AS 38 composting machine) in action.

Ken and Randy stated that their intention would be to have an ALLU AS 38 kept at the facility full-time. They cited that
it would be capable of processing up to about 25,000m per day of Peace River region clay.

[our emphasis]

163 In his testimony, Mr. Reinheimer agreed that his understanding was that the Vendors were going to operate a
bioremediation facility and that it was an open question whether or not the Secure Landfill, for which application had been
made, would ever be built. In the Tribunal's view, this evidence supports the Incidental nature of the Secure Landfill.

164  Minutes of a Newco meeting dated in February 2007. These minutes record the Vendors' vision for their new business,
which was to become Complete. The minutes make no mention of a Secure Landfill at the Babkirk Site. They speak only of
processing waste. The document also describes CNRL and Petro-Canada as customers for treatment and indicates that Petro-
Canada has been interested for years. In context, it is clear that Petro-Canada's interest was in bioremediation. The fact that a
Secure Landfill is not mentioned even though the application for its approval was already underway, strongly suggests that it
was to play an Incidental role in Complete's business at the Babkirk Site.

165  The minutes read as follows:
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Newco name should be "Environmental Services Co." not "Waste Management (Facility) Co." Services to be offered
by Newco were suggested to include drilling for sites in the 115 area, remediation on clients' sites, excavation at client
sites, and processing at 115 landfill. We could also coordinate the trucking to haul clients' contaminated dirt that we would
excavate at client sites to Mile 115 for processing, although we would not own such trucks.

The Target Market would be environmental engineering companies and end-user oil and gas companies such as
PetroCanada and CNRL. It would be good if we could get a letter from PetroCan/Matrix regarding the potential amount
of work. Our services are needed — PetroCan has been interested for years now. This should be a "Market Pull" rather
than "Product Push" situation.

There would considerable landfill preparation at Mile 115 [the Babkirk Site]. Randy suggested Tom would probably like
to be involved here with heavy equipment operation. We expect to have the permit by Nov 1/07. It would probably take 1
year for money to come in from sales for the landfill itself since we have to build the cells.

[the emphasis is in the original]

166  The Tribunal has studied the final passage quoted above and has concluded that, although the term "landfill" is used,
the topic under discussion was actually bioremediation and the Vendors' plan to sell the successfully treated soil.

167 A diagram outlining Newco's operation. This document shows how Complete's treatment facility on the Babkirk Site
would complement other businesses operated by the Vendors. The diagram does not refer to the existence of a Secure Landfill.
This omission also suggests that a Secure Landfill was not a significant part of Complete's business or of the Vendors' plan to
integrate a number of their businesses.

168  Minutes of January 20, 2010. This document describes a meeting that Ken Watson and Ron Baker attended with Del
Reinheimer and other officials from the MOE to discuss the Vendors' plans for the Babkirk Site. By this time, Complete owned
Babkirk and had received the EA Certificate. The issuance of the MOE Permit for the Secure Landfill was the next step. The
relevant portions of the minutes read as follows:

Ken [Watson] and Ron [Baker] both stressed that although they would rather not use Babkirk as a Landfill but as a treatment
facility, industry demands that Babkirk is Permitted as a Secure Landfill prior to transporting materials to or using Babkirk
in any way. The term "Secure" appears to be of utmost importance to all major oil and gas companies.

* Although Del [Reinheimer of the MOE] didn't understand why industry perceives as such, he realized the concern.

* He stated that even though the Permit may be approved, operation of a Secure Landfill may not begin until the
Operating Plan is also approved and the landfill has been constructed.

» Ken and Ron agreed it is rather the perception of the word "Secure" that is required at this time to entice clients,

than the use of an actual operating landfill.

» Ken suggested that prior to approved Secure Landfill operations, unacceptable material could be sent to CCS (small

amount around contamination source) and the remainder could be accepted at Babkirk.

All agreed construction of the landfill is to commence within 2 years of Permit issuance; and that the Landfill Operating
Plan must be completed prior to construction but the issuance of the Permit itself is not affected by the existence or not
of the Operating Plan.

Ron [Baker] suggested that the Permit read that the construction phase of the landfill be completed in small segments of a

l[; cell over a period of time rather than the construction of a full ! /o cell at one time (as suggested by Reg).

[our emphasis]
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169  In the Tribunal's view, there are several reasons why this document indicates that the Secure Landfill at the Babkirk Site
was to be Incidental. First, Ron Baker was suggesting that even a half cell was not needed and proposed that smaller segments
be constructed. This approach makes sense only if the Secure Landfill was to be Incidental. No one intending to compete with
CCS' Full Service Secure Landfill at Silverberry would contemplate the construction of a small segment of a half cell.

170  Second, the Incidental nature of the Secure Landfill is disclosed when Ken Watson suggested that, before the Secure
Landfill was operational at Babkirk, unacceptable material could be moved to CCS. The interesting point is that the unacceptable
material is not material delivered by waste generators for direct disposal into the Secure Landfill at the Babkirk Site. Rather, it
is only the "small amount around [the] contamination source" or, in other words, the material around Hot Spots. Once again,
this confirms that the Vendors' intention was that their Secure Landfill would only be used on an Incidental basis.

171 Minutes dated March 20, 2010. These minutes reflect the Vendors' thinking in response to the offer to purchase that they
received from IRTL. The minutes indicate that, at that time, they believed they had the following three options:

1. Operate start first secure cell and bioremediate [inc salt];
2. Bioremediate without cell;
3. Sell???
The Minutes also stated:
Need 12 month season to see how well bioremediation works.

172 The Vendors ask the Tribunal to note that this evidence all predates CCS' purchase of Complete and the Commissioner's
interest in the Merger. The Vendors also submit that their evidence at the hearing was consistent with their intention to operate
only an Incidental Secure Landfill. Both the proposed manager of the Babkirk Facility (Randy Wolsey) and the man who would
be in charge of daily operations (Ken Watson) testified that the only waste they intended to accept at Babkirk was waste which
could be bioremediated.

The RADs

173 There are numerous RADs, however, those which are particularly relevant are: the "Terms of Reference" dated August
29, 2007, the "Application for an Environmental Assessment Certificate" dated February 11, 2008; the "Babkirk Secure Landfill
Project Assessment Report" dated November 12, 2008; and a "BC Information Bulletin" dated December 9, 2008.

174 The first significant RAD is the Terms of Reference for the Babkirk Secure Landfill Project. It was approved by the
EAO on August 29, 2007.

175  Section 3.1 reads as follows:

The Proponent [Murray Babkirk] has experienced a considerable decline in the amount of waste brought to the existing
facility for storage and treatment since the approval of the Silverberry Secure Landfill Facility application (north of Fort
St. John, B.C.) as understandably, direct disposal forms a more cost effective option for clients than treatment and disposal.
The conversion of the existing facility from a purely Short-term Storage and Treatment Facility to a Secure Landfill and

Short-term Storage and Treatment Facility will allow fair competition between the Proponent and Silverberry facilities in

providing responsible waste management solutions for local industry.

]

This section will provide:

]
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« a list of the materials to be accepted at the Project for disposal;

« a general description of the criteria that will be used to determine whether contaminated soil will be disposed of
directly into the secure landfill or treated by bioremediation;

[...]
[our emphasis]

176  This document suggests that the proposed facility on the Babkirk Site would accept Hazardous Waste for direct disposal
into the Secure Landfill and that the Secure Landfill was being developed so that the Babkirk Site could compete with CCS at
Silverberry. This document was first drafted by SNCL on the instructions of Murray Babkirk, who was effectively the proponent,
since, with his wife, he owned BLS. However, as discussed below, some of the Vendors later reviewed it and they did not
suggest changes to reflect their intention to operate only an Incidental Secure Landfill. Since the further RADs contain similar
language, it is not necessary to describe them in detail. The Tribunal is satisfied that they all indicate that there would be a Full
Service Secure Landfill on the Babkirk Site.

177 It is clear that some of the Vendors were, in Karen Baker's words, "integrally involved" during the regulatory process
leading to the EA Certificate. Some attended and assisted with information sessions, consultation meetings, and presentations
to First Nations; some were included in correspondence regarding the EA Certificate; some participated directly in drafting or
reviewing some of the RADs; and some assisted the Babkirks with technical matters. The Vendors also advanced funds which
the Babkirks were able to use to finance the environmental assessment process and pay the fees charged by SNCL. This financial
support totalled approximately $300,000 and was deducted from the purchase price that Complete eventually paid the Babkirks
for the BLS shares. In all these circumstances, the Commissioner submits that the RADs reflect the Vendors' true intentions.

178  However, the Vendors state that while the RADs authorized the construction of a Full Service Secure Landfill, they say
nothing about the Vendors' intentions. Mr. Baker explained that, as far as the Vendors were concerned, as long as they had an
approval for a Secure Landfill, no one would complain if they chose to operate it on an Incidental basis. He also stated that, if
they had asked to amend the Terms of Reference, which is clearly the document on which the later RADs were based, it would
have slowed down the approval process for changes that, in the Vendors' opinion, were unnecessary.

179  The Tribunal has concluded that this explanation is reasonable and that it underpins Mr. Baker's response when he was
asked why the Vendors didn't correct the Terms of Reference to reflect their intention to operate an Incidental Secure Landfill.
He testified:

[...] There was nothing in it that was that onerous to us or important to us to warrant changing.

180  In view of this explanation and in view of the Vendors' Documents which, starting in January 2007, consistently show
that their plan was to operate an Incidental Secure Landfill, the Tribunal concludes that, although the RADs accurately described
what could be offered at the Babkirk Facility, they did not accurately reflect the Vendors' intentions.

The Operations Plan
181  The Vendors never completed an Operations Plan for the Secure Landfill on the Babkirk Site.

182 The first Operations Plan was prepared by SNCL. An early and incomplete draft of that document is dated January
9, 2008. The evidence showed that a revision was prepared in December 2008. The Tribunal is satisfied that both versions
provided in several places that the Secure Landfill could be operated on a Full Service basis. For example:

[...] The addition of secure landfill capabilities to this facility would allow for direct disposal in addition to treatment and

remediation of contaminated soil. This addition would allow the Babkirk facility to compete with the nearby Silverberry
Secure Landfill facilities. The proposed facilities would be contained entirely within the footprint of the former facilities.
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[our emphasis]

183  Mr. Baker's evidence was that the Vendors worked directly with SNCL on the Operations Plan and that they had worked
"quite a little bit" on revisions to the first draft. However, he testified that when the Vendors reviewed the revised version they
were not satisfied and decided to prepare their own plan. He added that writing a new plan would have taken "months" of work.

184 However, other evidence makes it clear that the Vendors did not pursue the idea of rewriting the Operations Plan. Minutes
of Complete's meeting, which Ron Baker attended in March 2010, show that the Vendors then thought that it was "mostly in
order" and that only a couple of weeks were needed to put it in final form for the MOE. Minutes of a later meeting in May 2010
suggest that the Operations Plan needed "4-5 days work".

185  Mr. Baker acknowledged that he understood the Operations Plan to be saying that waste generators could directly and
finally dispose of untreatable Hazardous Waste into the Secure Landfill at the Babkirk Site. In this regard, the transcript of his
cross-examination at p. 1212 reads:

Mr. Iatrou: So you would accept waste. Some of it might be highly contaminated, not really treatable. That would stay
in [the secure landfill], but the stuff that could be treated would come out of that cell as capacity and the bioremediation
cell was freed up?

Mr. Baker: That's correct.

186  However, a review of Mr. Baker's entire cross-examination on the Operations Plan reveals, in the Tribunal's view, that
when he gave that answer, he was not saying that the Vendors intended to operate a Full Service Secure Landfill. Rather, he
was describing what was possible under the plan. This difference becomes clear in the following exchange:

Mr. latrou: You would accept the same sort of material that you could take to Silverberry?

Mr. Baker: Yes, correct. We could accept it. Our plan was not to accept the type of soil that can only go to Silverberry,

if you get my drift here. I suppose I have to explain that slightly.
[our emphasis]

187 Towards the end of his cross-examination, Mr. Baker began to answer questions from the Vendors' perspective. For
example, when asked about the section of the Operations Plan that spoke about closing secure cells once they were filled, he
stated "This was the concept, that if we ever got around to using the Secure Landfill section of our facility..." [our emphasis].

188  And at the end of his examination, when asked whether or not all three secure cells had to be built at once, Mr. Baker
said "No, no, no. This whole idea of graded construction was that we — our intention half of one cell and never have to do
anything further. That was our intention. We would store so little of this landfillable material in that portion of a cell that it
would last us the lifetime of our interest in this operation." [our emphasis].

189 In the Tribunal's view, it is clear that the Vendors' approach to the Operations Plan was the same as it had been to
the RADs. A plan that permitted the direct disposal of Hazardous Waste did not oblige the Vendors to accept it. It is obvious
to the Tribunal that, from the early days of Newco in 2007, the Vendors wanted to make the Babkirk Facility as attractive as
possible for sale and this meant that it had to be capable of being operated as a Full Service Secure Landfill. However, this does
not mean that the Vendors intended to operate the Babkirk Facility in that manner given their long expressed preference for a
bioremediation facility with an Incidental Secure Landfill.

Was Babkirk Going to Compete with CCS?
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190 The Commissioner also relies on what she describes as the Vendors' expressed intention to compete with CCS to support
her allegation that Complete was poised to operate a Full Service Secure Landfill at the Babkirk Site. The statements on which
she relies are found in the RADs, the Operations Plan and in Complete's minutes.

191  There is no doubt that, in 2006 when the Babkirks approached SNCL to work on documents for the EA Certificate, they
intended to operate a Full Service Secure Landfill on the Babkirk Site once the approvals were in place. As noted earlier, the
original project description prepared by SNCL makes this clear when it says:

The Proponent [BLS owned by the Babkirks] has reportedly experienced a considerable decline in his soil storage and
treatment business since the approval of the Silverberry Secure Landfill Facility application (north of Fort St. John, BC) as
understandably, direct disposal forms a more cost effective option for clients than treatment and disposal. The conversion
of the existing facility from a purely Short-term Storage and Treatment Facility to a Secure Landfill and Short-term Storage

and Treatment Facility will allow fair competition between the Proponent and Silverberry facilities in providing responsible
waste management solutions for local industry.

[our emphasis]

192  This language is repeated in the Terms of Reference and the point is made even more clearly in the application for the
EA Certificate. It states that the proposed facility would allow the proponent to provide "market competition for direct disposal
of waste soil" and speaks of the Babkirk Facility being in "direct competition" with CCS at Silverberry.

193 The Vendors' Operations Plan also mentions that the Secure Landfill has been added to the Babkirk Site to allow it
to compete with Silverberry and, in the Vision Statement she wrote for Newco, which is attached to minutes dated June 22,
2008, Karen Baker stated that the Vendors wanted Complete "...to become the Number One Competitor to the industry leader
[CCS/Newalta]".

194  In his cross-examination at the hearing, Randy Wolsey acknowledged an intention to compete with CCS. However, he
testified that while landfilling and competing with Silverberry was "going to happen", it would be on a "very different scale"
because the Vendors were going to supply a "brand new service".

195 Mr. Baker also acknowledged in his testimony that the Vendors did intend to compete with CCS and others, but not
on price. He stated that they were going to compete by offering a service that was different from anything offered by CCS
or Newalta.

196  The Tribunal has concluded that Complete intended to "compete" with Silverberry by offering a new bioremediation
service, and that its statements about competition were not intended to mean that the Vendors planned to operate a Full Service
Secure Landfill on the Babkirk Site.

Conclusions

197  If the Merger had not occurred, it is the Tribunal's view that, at the end of July 2010, in the absence of a letter of intent
from SES, the Vendors would have proceeded to develop the Babkirk Facility. This would have involved:

» Completing the Operations Plan;
» Securing the MOE's approval for the Operations Plan;
* Constructing a half cell of Secure Landfill capacity i.e. 125,000 tonnes; and

* Accepting Hazardous Waste for bioremediation and moving waste that could not be successfully bioremediated into the
Incidental Secure Landfill.
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198  Although there was evidence to suggest that the Vendors might have decided to start accepting waste for bioremediation
without any Secure Landfill capacity, the Tribunal has concluded that the Vendors would likely have built their half cell of
Secure Landfill as soon as possible for two reasons. First, the Vendors told Del Reinheimer of the MOE on January 20, 2010
about the importance customers placed on having Secure Landfill capacity available. Indeed, Petro-Canada had refused to
deliver waste for bioremediation until the Vendors opened a Secure Landfill. Second, Ken Watson testified that the plan was to
store in the Secure Landfill all waste that was awaiting treatment. Presumably, this storage capacity would have been needed
as soon as the business started in earnest.

199  The Tribunal has also concluded that it is more likely than not that the Vendors would have had an approved operations
plan by the end of October 2010 and that the three months of preparatory work, which Ken Watson testified was needed before
the Babkirk Facility could accept waste, would have been substantially completed by the end of October 2010.

200  This means that in the spring of 2011, the Vendors would have been able to accept waste for bioremediation. However,
since generators had advised that they would not tip until a Secure Landfill was available, it is unlikely that any meaningful
quantity of waste would have been delivered. Construction of the half cell of Incidental Secure Landfill would have begun
as soon as the construction season opened in June 2011. Accordingly, given that the evidence showed that the construction
would take three or four months, the Tribunal has concluded that the Babkirk Facility would have been fully operational by
October 2011.

201  The evidence establishes that the Vendors felt that a twelve month period was needed to see how well bioremediation
would work. The Tribunal therefore considers it reasonable to project that the Vendors would have carried on with
bioremediation as their principal focus through the fall of 2012. However, the Tribunal has also concluded that, notwithstanding
Ken Watson's contacts and his experience with bioremediation, the Vendors' bioremediation business would have been
unprofitable for the reasons discussed below.

202  There would have been few if any customers for two reasons. First, while the evidence showed that there is a significant
amount of treatable soil on drilling sites in the area around the Babkirk Facility, the bioremediation that presently occurs is
done by generators on their own sites. There was no evidence that any companies are paying to transport waste to offsite
bioremediation facilities in NEBC. Although Ken Watson testified that he expected that CNRL, Encana, and Bonavista would
be interested in disposing of their waste in this fashion and, although Petro-Canada had been interested, the Vendors did not
call evidence from any prospective customers to say that they would be prepared to truck their waste to the Babkirk Facility
for bioremediation. Further, the Vendors provided the Commissioner with a list of potential customers and f/CONFIDENTIAL]
was first on that list. However, Mr. f[CONFIDENTIAL], Vice-President, Operations at [CONFIDENTIAL], testified for the
Commissioner that [/CONFIDENTIAL] philosophy is "going to landfill". In other words, his company was not a significant
potential customer for the Vendors' bioremediation facility.

203 Second, the Vendors testified that the Tipping Fees they would charge for bioremediation would be significantly higher
than Silverberry's Tipping Fees for Secure Landfill services. It is difficult to imagine that generators with waste that could be
bioremediated on their own sites would pay large sums to transport their Hazardous Waste to Babkirk and tip there at rates
higher than those at Silverberry, given that they could continue to bioremediate on their own sites or tip for less at Silverberry.

204 Further, there was no evidence from any potential purchasers who might have bought treated waste from Complete
for use as cover for municipal dumps or as backfill for excavations. It does not appear that any such sales would have been
available to generate revenue for Complete.

205  Itis not clear how long the Vendors would have been prepared to operate on an unprofitable basis, without beginning
to accept more waste at the Secure Landfill part of the Babkirk Facility. In their final written submissions, the Vendors ask the
Tribunal to assume that they would have incurred losses for two years before they decided that their venture had failed.
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206 However, the Tribunal has concluded that, because there was no evidence that the Vendors have deep pockets or significant
borrowing power, it is unreasonable to suppose that they would have been prepared to operate unprofitably beyond the fall of
2012, when they could have generated additional revenues by accepting more waste into the Secure Landfill part of their facility.

207  Accordingly, it is the Tribunal's view that the Vendors would have started to operate a Full Service Secure Landfill at
least by the spring of 2013. In other words, they would have begun to accept significant quantities of Hazardous Waste for direct
disposal into Babkirk's Secure Landfill, in competition with CCS. In the alternative, they would have sold Complete or BLS to
a purchaser which would have operated a Full Service Secure Landfill. Given that the Vendors had a valuable and scarce asset
and given the evidence that demand for Secure Landfill services has, for some time, been projected to increase as new drilling
is undertaken in the area north and west of Babkirk, the Tribunal is satisfied that such a sale would have been readily available
to the Vendors. Finally, whether Babkirk was operated by the Vendors or a new owner, Babkirk and Silverberry would have
become direct and serious competitors by no later than the spring of 2013.

208  We have reached this conclusion notwithstanding CCS' submission that the Vendors' lack of experience and the smaller
capacity of the Babkirk Facility would have constrained it from functioning as a serious competitor. In our view, as they had
done in the past when they retained IRTL, the Vendors would have hired experts, if needed, to redress their lack of expertise.
Moreover, 750,000 tonnes of permitted capacity was sufficient to allow the Vendors or a purchaser to compete effectively with
CCS at Silverberry.

209  To summarize, the Tribunal has decided that it is likely that the Vendors would have operated a bioremediation treatment
facility with an Incidental Secure Landfill for approximately one year from October 2011 to October 2012 (the "Initial Operating
Period"). Thereafter, in the spring of 2013, the Babkirk Facility would have become a Full Service Secure Landfill.

210  Turning to the impact of these developments, it is the Tribunal's view that, as soon as the half cell of the Secure Landfill
capacity at the Babkirk Facility was operational in October of 2011, waste generators who tipped at Silverberry would have
seen that there was a potential alternative to Silverberry at the Babkirk Facility. The Tribunal cannot predict what would actually
have happened. However, we can reasonably expect that, during the Initial Operating Period, some generators of Hazardous
Waste would have asked the Vendors to take their waste for direct disposal, if only to use the possibility of disposing at Babkirk
as a basis for negotiating lower Tipping Fees at Silverberry. This would have been possible because many oil and gas producers
have one year non-exclusive contracts with CCS.

211  As well, given that the Vendors would have needed revenue and given that it might have been convenient for some of their
customers, it is reasonable to assume that the Vendors would have accepted at least some Hazardous Waste for direct disposal
during the Initial Operating Period, in spite of their evidence that this was not their intention. This possibility was foreseen by
Ron Baker when, in his cross-examination, he was asked about the decision matrix in the Operations Plan which reflected that
soil which arrived and could not be bioremediated would be landfilled with other soil that could not be bioremediated. He said
that, "if we had room", "chances are" such soil would be put in the Secure Landfill.

212 The question is whether this competition afforded by Babkirk in the Initial Operating Period can be considered substantial.
In Canada (Director of Investigation & Research) v. Tele-Direct (Publications) Inc. (1997), 73 C.P.R. (3d) 1 (Competition Trib.),
the Tribunal addressed the question of the potential importance of a small amount of competition, in the course of examining
the impact on Yellow Pages consultants of Tele-Direct's discriminatory anti-competitive practices. In that case, the Tribunal
was considering whether there had been a substantial lessening of competition.

213 The Tribunal heard evidence that consultants, who charged fees to place Yellow Pages advertisements, had lost time
and money and that their ability to attract new customers had been damaged by Tele-Direct's conduct. The Tribunal also found
that, although the consultants only occupied a small segment of the market and had a limited and fragile ability to compete with
Tele-Direct, they had had a significant positive influence on the level of service Tele-Direct provided to customers who were
purchasing yellow pages advertisements. In this context the Tribunal stated at paragraph 758:
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Where a firm with a high degree of market power [Tele-Direct] is found to have engaged in anti-competitive conduct,
smaller impacts on competition resulting from that conduct will meet the test of being "substantial" than where the market
situation was less uncompetitive to begin with. In these circumstances, particularly Tele-Direct's overwhelming market
power, even a small impact on the volume of consultants' business, of which there is some evidence, by the anti-competitive
acts must be considered substantial.

214 In contrast, in this case, the Tribunal has concluded that the competition offered by the Babkirk Facility in the
Initial Operating Period would likely have had no material, let alone significant, impact on pricing at Silverberry, because any
competition would have been offered on an extremely small scale. In our view, during the Initial Operating Period, Silverberry
could have ignored any requests by customers for lower prices because the Babkirk Facility would not have been a viable
alternative for the volumes of Hazardous Waste oil and gas producers tipped at Silverberry. This means that the prevention of
any competition that would have developed in the Initial Operating Period would not have been "substantial".

215  Turning to the spring of 2013, the competition that would have been offered by Babkirk as a Full Service Secure Landfill
would have been direct and substantial and, as discussed below, it is this competition that was substantially prevented by the
Merger.

B. What are the Relevant Assessment Factors?
Conditions of Entry

216  The conditions of entry into a relevant market can be a decisive factor in the Tribunal's assessment of whether a merger is
likely to prevent or lessen competition substantially. This is because, "[i]n the absence of significant entry barriers it is unlikely
that a merged firm, regardless of market share or concentration, could maintain supra-competitive pricing for any length of
time" (Hillsdown, above, at 324; see also Propane, above, at para. 127).

217 To be effective, entry must be timely, likely and sufficient to ensure that any prevention of future competition will
not be substantial.

218 CCS maintains that the evidence in this case is that the Secure Landfill business is not characterized by significant
entry barriers and that the conditions for entry are conducive for potential competitors. In this regard, CCS asserts that (i) the
regulatory regime is permissive, as evidenced by the fact that a number of permits to operate a Secure Landfill have been
granted in NEBC in recent years, (ii) there is a growing market in the NEBC region for oil and gas drilling and related services,
coupled with a growing demand and pressure for socially responsible waste management alternatives, and (iii) the industry
practice of engaging in short-term contracts is conducive to entry. CCS further asserts that the Commissioner's reliance on the
fact that BLS took nearly four years to obtain its Secure Landfill permit is misplaced, most importantly because BLS did not
pursue concurrent permitting. Concurrent permitting allows an applicant to pursue applications for EA Certificates and an MOE
Permits (together the "Authorizations") in tandem. CCS also asserts that entry is much less time consuming if a remote area
near Babkirk is selected. Thus, attempts to develop secure landfills in populated areas around Dawson Creek should not be
accepted as precedents for the timing that entry might involve near Babkirk.

219 Among other things, prior to seeking the Authorizations, a new entrant must spend several months selecting a site
from among various potential sites. This involves drilling test holes to determine whether the site's subsurface characteristics
are appropriate for Secure Landfilling. If so, a further assessment is undertaken which involves drilling multiple test holes
and installing monitoring equipment. There is no evidence about the time needed to complete only a site selection. However,
[CONFIDENTIAL] spent 15 to 18 months on site selection and the preparation of an application for a potential landfill.

220  Once a potential entrant has completed the site selection described above, it must then obtain the required Authorizations.
The evidence is that this process would likely take at least 18-24 months and that a further 3 to 4 months are needed for
construction.
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221 Notwithstanding the time and money ($1.3 million) it spent during the development process, as described earlier,
SES abandoned its plans to open the Heritage landfill and, after spending $885,000.00, CCS abandoned its proposed Sunrise
Landfill in NEBC, due to opposition from local residents. These two incidents of site abandonment by knowledgeable industry
participants underscore the risk and uncertainty associated with new entry, as well as the "sunk" nature of the entry costs in
the event that an entry initiative is unsuccessful.

222  Based on this evidence, the Tribunal has concluded that, even in a remote location and even with concurrent permitting, it
would take a new entrant at least 30 months to complete the process of selecting a new site, obtaining the required Authorizations
and constructing a new Secure Landfill. That said, the Tribunal notes that there is no evidence of any proposed entry in the
Contestable Area.

Absence of Acceptable Substitutes/Effective Remaining Competition

223 For the reasons given earlier, the Tribunal is satisfied that, for some product and for some generators, bioremediation
does not compete in the same market as the supply of Secure Landfill services and does not exercise any constraining influence
on price or non-price competition within the latter market.

224 This conclusion is supported by the fact that CCS' Tipping Fees are significantly higher in areas where it does not face
competition from other Secure Landfill operators, than they are in areas where CCS does face such competition. In addition,
the "natural experiment” that occurred when SES opened its facility in Willesden Green Alberta, and CCS substantially reduced
its Tipping Fees to seven of its significant customers, strongly suggests that CCS' pricing behaviour is primarily determined
by reference to the location of competing suppliers of Secure Landfill services, rather than by competition with suppliers of
bioremediation services.

225  Dr. Baye provided extensive evidence with respect to CCS' alleged ability to price discriminate in order to show that it
had market power. However, given the foregoing and because CCS is a monopolist in the relevant market and is not constrained
by any actual or potential competition from within or outside the market, it is clear that CCS has significant market power. This
conclusion is further supported by the discussion of countervailing market power immediately below. For this reason, it is not
necessary to consider the allegation of price discrimination.

Countervailing Power

226 CCS correctly notes that none of its customers have complained about the Merger. CCS encourages the Tribunal to
infer from this that the Merger is not likely to prevent competition substantially. However, the Tribunal is not persuaded that
this is a reasonable inference.

227  The Tribunal recognizes that CCS' largest customers pay lower Tipping Fees than its smaller customers. However, the
Tribunal notes that Dr. Baye's report indicates that even CCS' largest customers are forced to pay higher Tipping Fees in areas
where CCS faces no competition than in areas where such competition exists and this evidence was not contested. In 2010,
the average Tipping Fees at Silverberry and Northern Rockies were f[CONFIDENTIAL] and [CONFIDENTIAL] respectively.
However, Tipping Fees at CCS' South Grande Prairie /CONFIDENTIAL] and Rocky [CONFIDENTIAL] in Alberta were
significantly lower because they both face competition from SES. This no doubt explains why Mr. [CONFIDENTIAL], who
testified for the Commissioner, made it clear in his testimony that he would welcome competition for CCS in NEBC.

228 The attenuated or limited nature of any countervailing power that may be in the hands of CCS' largest customers is
also reflected in the evidence that written requests by them for price relief were rejected by CCS during the industry downturn
in late 2008 and early 2009.

C. Conclusions

229
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(i) Based on all of the foregoing, the Tribunal has concluded that the Merger is likely to prevent competition substantially.
The Merger prevented likely future competition between the Vendors and CCS in the supply of Secure Landfilling services
in, at the very least, the Contestable Area. Although the competition that was prevented in 2012 is not likely to be
substantial, the Tribunal is satisfied that by no later than the spring of 2013, either the Vendors or a party that purchased
the Babkirk Facility would have operated in direct and serious competition with CCS in the supply of Secure Landfill
services in the Contestable Area.

(i1) In estimating the magnitude of the likely adverse price effects of the Merger, the Commissioner relied on expert evidence
adduced by Dr. Baye. That evidence included economic theory and regression models. However, for reasons discussed
below the Tribunal has not given significant weight to that economic theory or to those regression models in assessing the
magnitude of the likely adverse price effects of the Merger. In reaching this decision, the Tribunal took into account the
fact that the models do not control for costs, and the fact that, although Dr. Baye acknowledged that his theory of spatial
competition should only be used if other data were unavailable, he used his theory even though he had actual CCS data.

(iii) Nevertheless, as discussed below in connection with the "effects" element of section 96, the Tribunal is satisfied that
prices likely would have been at least 10% lower in the Contestable Area in the absence of the Merger.

(iv) The Tribunal therefore finds that the Merger is more likely than not to maintain the ability of CCS to exercise materially
greater market power than in the absence of the Merger, and that the Merger is likely to prevent competition substantially.

Issue 7 When the Efficiencies Defence Is PLEADED, What is the Burden of Proof on the Commissioner and on the
Respondent?

230  CCS has alleged that the Commissioner failed to properly discharge her burden to prove the extent of the quantifiable
effects of the Merger. CCS alleges that the Commissioner's failure to prove those effects in her case in chief has precluded
CCS from being able to meet its overall burden to prove the elements of the efficiencies defence on a balance of probabilities.
CCS asserts that the Commissioner's failure means that the effects should be zero and that the Application should therefore
be dismissed.

231 Inparagraph 48 of its response to the Commissioner's Application, CCS pleaded the efficiencies defence in the following
terms:

The Acquisition has brought about or is likely to bring about gains in efficiency that will be greater than, and will offset,
the effects of any prevention of competition that will result from the Acquisition, and the gains in efficiency will not likely
be attained if the requested order or orders are made by the Tribunal.

232 The burdens of proof under section 96 were established and applied over the course of the four decisions in Propane
(Propane, at para. 48, rev'd on other grounds 2001 FCA 104, [2001] 3 F.C. 185 (Fed. C.A.) ("Propane 2"), leave to appeal
to SCC refused [2001 CarswellNat 1905 (S.C.C.)], 28593 (September 13, 2001), redetermination, Canada (Commissioner of
Competition) v. Superior Propane Inc., 2002 Comp. Trib. 16, 18 C.P.R. (4th) 417 (Competition Trib.) ("Propane 3"), aff'd
2003 FCA 53, [2003] 3 E.C. 529 (Fed. C.A.) ("Propane 4")). "The effects of any prevention or lessening of competition" must
be demonstrated by the Commissioner on balance of probabilities (Propane, above, at para. 402; Propane, above, at para.
177, Propane, at para. 17). Her burden is to prove (i) the extent of the anti-competitive effects in question where they are
quantifiable, even if only roughly so (Propane, at paras. 35-38), and (ii) any non-quantifiable or qualitative anti-competitive
effects of the merger. It also includes the burden to demonstrate the extent of any socially adverse effects that are likely to result
from the merger, i.e., the proportion of the otherwise neutral wealth transfer that should be included in the trade-off assessment
contemplated by section 96, as well as the weighting that should be given to those effects (Propane, above, at paras. 35-38,
and 61-64). In this case, there being no socially adverse effects, the term "Effects" will be used to described quantifiable and
non-quantifiable anti-competitive effects.

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000670282&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000670282&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001347065&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687943&pubNum=134158&originatingDoc=Ice9505e84f5c673be0440021280d79ee&refType=IG&docFamilyGuid=Ibdc66dfef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001458829&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002455043&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003036776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687943&pubNum=134158&originatingDoc=Ice9505e84f5c673be0440021280d79ee&refType=IG&docFamilyGuid=Ibdc66dfef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000670282&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001347065&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003036776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003036776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003036776&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Commissioner of Competition v. CCS Corp., 2012 Trib. conc. 14, 2012 Comp. Trib....
2012 Trib. conc. 14, 2012 Comp. Trib. 14, 2012 CarswellNat 44009...

233 That said, the respondents bear the burden on the ultimate issue, namely, that the efficiency gains are likely to be greater
than, and to offset, the effects of any prevention or lessening of competition likely to result from the merger (Propane, above,
at para. 154).

234  There is no dispute about the fact that, in his expert report in chief, Dr. Baye only calculated that an average price decrease
of at least 10% would be prevented by the Merger. This meant that CCS did not have a figure for the Effects and was obliged
to serve its expert report on efficiencies with no ability to take a position about whether the number it calculated for its total
efficiencies was greater than the Effects. As a result, CCS maintains that, as a matter of substantive and procedural fairness, it
was effectively denied a right of response and the ability to properly meet its own burden under section 96. It therefore asserts
that the Tribunal should conclude that there are no quantified Effects as a result of the Merger.

235  Dr. Baye did eventually quantify the Effects but not until he wrote his reply report, which was only made available to
CCS two weeks before the hearing. By then, the Tribunal's Scheduling Order did not permit CCS to bring a motion or file a
further expert report. In addition, the Tribunal accepts that, in practical terms, there was insufficient time before the hearing
to permit CCS to move to strike Dr. Baye's report or to seek leave to file a further report in response to the Commissioner's
quantification of the Effects.

236  The Commissioner maintains that her substantive burden to quantify the Effects only arises once a respondent advances
its affirmative defence by proving efficiencies. She submits that any other result would require her to respond to every bald
assertion of efficiencies, regardless of whether a respondent actually relies on efficiencies at the hearing. She asserts in her final
written argument that this "would be an incredible waste of resources, and one that is antithetical to the notion of responding
to an affirmative defence".

237  In the Tribunal's view, the Commissioner's argument about resources does not justify her failure to meet her burden to
prove the Effects as part of her case in chief. Once CCS pleaded section 96, the efficiencies defence became part of the fabric
of the case and, if it had not been pursued by CCS, the Commissioner would have been entitled to costs fully compensating
her for work done by her experts to calculate the Effects.

238  The Commissioner also defended her approach by stating that, until CCS served Dr. Kahwaty's report on efficiencies
("Efficiencies Report"), it was an open question whether it was going to pursue the efficiencies defence at all. In this regard, she
noted that prior to serving that report, CCS advanced no facts or proof of efficiencies, and provided no guidance on the types of
efficiencies that Dr. Kahwaty planned to identify and quantify. She also observed that the Tribunal's Revised Scheduling Order,
dated August 19, 2011, indicated that CCS might not pursue the efficiencies defence.

239  The revised scheduling order required the "Corporate Respondents to serve expert reports, if any, on efficiencies and
provide them to the Tribunal" on or before October 7, 2011 (our emphasis). However, since the phrase "if any" was proposed
by the Commissioner and not by CCS, the Tribunal does not accept that it suggests that CCS had resiled from its pleading.

240  In addition, the Tribunal can find no basis in the record for concluding that CCS did not intend to mount the efficiencies
defence. The Tribunal notes that the Commissioner asked questions about efficiencies during examination for discovery and
asked, during a case management teleconference on August 15, 2011, that CCS be ordered to produce documents relevant to
the issue. During that teleconference, the Presiding Judicial Member stated that efficiencies were at issue and that, if relevant
documents existed, their production was required.

241 Given the pleading of section 96 and these developments, the Tribunal concludes that there was no reason to doubt
that CCS would pursue an efficiencies defence.

242 The Commissioner further asserts that the legislation and the case law do not dictate how she must meet her burden
to prove the extent of the Effects. She submits that she is not obliged in every case to lead evidence about demand elasticities
and provide detailed calculations about the range of likely Effects. This is particularly so in a case such as this in which she
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asserts that the efficiencies are "plainly so minimal that it was an open question whether [the efficiencies defence would even
be pursued]".

243 The Tribunal acknowledges that the legislation and the jurisprudence do not dictate how the Commissioner must meet
her burden. However, as noted above, where it is possible to quantify the Effects of a merger, even if only in "rough" terms, the
Commissioner has the onus to provide an estimate of such Effects (Propane, above, at paras. 35 — 38).

244  Indeed, where the necessary data can be obtained, the Commissioner will be expected in future cases to provide estimates
of market elasticity and the merged entity's own-price elasticity of demand in her case in chief. These estimates facilitate the
calculation of the magnitude of the output reduction and price effects likely to result from the merger. They are also necessary in
order to calculate the deadweight loss ("DWL") that will likely result from the output reduction and related price effects. DWL
is the loss to the economy as a whole that results from the inefficient allocation of resources which occurs when (i) customers
reduce their purchases of a product as its price rises, and shift their purchases to other products that they value less, and (ii)
suppliers produce less of the product.

245  Given that there will often be shortcomings in the data used to estimate market elasticities and the merged entity's own-
price elasticity of demand, prudence dictates that a range of plausible elasticities should be calculated, to assist the Tribunal to
understand the sensitivity of the Commissioner's estimates to changes in those elasticities. The Tribunal will be open to making
its assessment of the quantitative extent of the Effects on the basis of persuasively supported "rough estimates" of those Effects,
but only if the data required to reliably estimate elasticities cannot reasonably be obtained. Such rough estimates may be derived
from evidence with respect to the magnitude of the likely price effects of the merger, including statements or projections made in
the internal documents of the respondent or its advisors (including its investment bankers); persuasive estimates by customers,
other lay witnesses, or expert witnesses; and persuasive evidence from "natural experiments."

246  Although the Commissioner failed to meet her burden, in the unusual circumstances of this case, CCS was not prejudiced
by that failure because, instead of doing the required independent analysis of elasticities, Dr. Baye relied on his assumed price
decrease of at least 10% and on certain assumptions used by Dr. Kahwaty in calculating CCS' claimed market expansion
efficiencies. In making that calculation, Dr. Kahwaty assumed that the opening of a Secure Landfill at Babkirk would lead
waste generators to dispose of approximately /CONFIDENTIAL] additional tonnes of Hazardous Waste, as forecast in CCS'
internal documents. Further, during the hearing. Dr. Kahwaty was able to effectively attack Dr. Baye's DWL calculations on
various grounds, including his failure to base them on conventional calculations of elasticities when he could have obtained
the data necessary to perform those calculations. In short, CCS was able to effectively assert the defence and argue that the
efficiencies its expert presented were greater than the Effects (i.e. the DLW) calculated by Dr. Baye. For these reasons, the
Tribunal declines to dismiss the Application.

247 There is a second reason why CCS' request is being denied. CCS was also required to show that the cognizable efficiencies
would be likely to offset the Effects. This means that even if the Tribunal had accepted CCS' submission that a zero weighting
should be given to the quantifiable Effects, it would not necessarily follow that the Tribunal would find that the offset element
of section 96 has been established on a balance of probabilities.

248 This is so for two reasons. First, as noted in Propane, above, at para. 172, "it cannot be concluded that the Tribunal
would find that efficiency gains (whether large or small) that marginally exceeded the effects (whether large or small) would
necessarily offset those effects.” This is because the loss of dynamic competition will always merit some non-trivial qualitative
weighting in the trade-off assessment. Indeed, dynamic efficiencies and dynamic Effects can have a major impact on the trade-
off assessment. Second, in this case, the Commissioner adduced evidence of qualitative Effects in Dr. Baye's expert report in
chief. As well, CCS adduced evidence of qualitative efficiencies, such as improved service, reduced risk for customers and
the environment, which put in play the issue of whether a substantial prevention of competition likely would adversely impact
upon these matters.
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249  Accordingly, the Commissioner's failure to meet her burden to quantify the Effects, even in rough terms, at the appropriate
time is not a sufficient reason to conclude that CCS is relieved of its obligation to meet its burden to meet the "offset" element
in section 96.

Issue 8 Has CCS Successfully Established an Efficiencies Defence?
What are the Claimed Efficiencies?

250  We now turn to summarizing the efficiencies claimed by CCS. In that regard, Dr. Kahwaty testified on behalf of CCS
that the Merger would likely result in efficiencies that he grouped into the following five categories.

251 Transportation efficiencies: These were described as being productive efficiencies realized by those customers
presently serviced at Silverberry, who have an aggregate of [CONFIDENTIAL] locations that are situated closer to the Babkirk
Facility than to Silverberry. Once CCS opens the Babkirk as a Secure Landfill, those customers will realize significant
transportation cost savings, thereby freeing up resources for other uses. Based on what he described as the "going rate"
of approximately /CONFIDENTIAL] for trucking services, the number of loads shipped from each of the above-mentioned
[CONFIDENTIAL] locations in 2010, and the time saved by tipping at Babkirk instead of Silverberry, Dr. Kahwaty estimated
the annual aggregate transportation cost savings for the aforementioned customers to be /CONFIDENTIAL]. Using a lower
trucking rate of J[CONFIDENTIAL] per hour per load (or $5 per tonne per hour of transport), Dr. Kahwaty provided a second
estimate of those annual transportation cost savings, which totaled [CONFIDENTIAL]. Dr. Kahwaty also calculated that his two
estimates represented approximately /CONFIDENTIAL] and [CONFIDENTIAL] respectively of CCS' 2010 revenue derived
from the [CONFIDENTIAL] customer locations in question.

252 Market expansion efficiencies: Dr. Kahwaty stated that, absent the opening of a Secure Landfill at Babkirk, a significant
volume of existing Legacy Waste and newly generated Hazardous Waste, within the drawing area of the Babkirk Facility, would
not have been transported to Silverberry due to the significant risk, and related financial liability, that would be associated with
transporting such waste over the long distance to Silverberry. However, with the opening of a Secure Landfill at the Babkirk Site,
CCS estimated that approximately /CONFIDENTIAL] tonnes per year of such waste ("Market Expansion Waste") likely would
be transported for disposal at Babkirk. Dr. Kahwaty acknowledged that this estimate is "necessarily imprecise," and suggested
that the incremental volume of Market Expansion Waste could substantially exceed CCS' estimate of /CONFIDENTIAL] tonnes
per year. Based on the reported margin for Silverberry in 2009 of /[CONFIDENTIAL] and a price of [CONFIDENTIAL] per
tonne, Dr. Kahwaty estimated an increase in producer surplus from this incremental volume of /CONFIDENTIAL]. In addition,
based on an estimated reduction in disposal costs of /CONFIDENTIAL] per tonne, Dr. Kahwaty estimated that customers
would gain approximately /CONFIDENTIAL] per year in consumer surplus. This is only 50% of the product of multiplying
[CONFIDENTIAL] by [CONFIDENTIAL], because Dr. Kahwaty felt that customers do not gain the full reduction in the costs
of disposal when they are induced to dispose of their waste by virtue of a lower overall cost of disposition. The sum of the
estimated /[CONFIDENTIAL] in producer surplus gains and the estimated /CONFIDENTIAL] in consumer gains, was a total
of [CONFIDENTIAL] of annual market expansion efficiencies.

253 Overhead Efficiencies: Dr. Kahwaty estimated that the Merger would result in annual overhead savings of approximately
[CONFIDENTIAL]. He stated that these savings likely would be achieved by virtue of the fact that CCS could draw upon its
existing administrative staff (e.g., those persons who deal with legal, regulatory, marketing, engineering, financial and health
& safety matters) in operating the Babkirk Facility. In the absence of the Merger, he stated that the Vendors likely would have
had to incur expenses associated with these functions. In reaching his estimate of [CONFIDENTIAL], Dr. Kahwaty used the
cost reductions that CCS has achieved in operating Complete's Roll-off Bin Business as a proxy. In addition, he submitted that
some "qualitative" credit should be given to this category of efficiencies, because Complete would otherwise need to expend
resources developing administrative systems and to deal with some of the matters identified above.

254  Roll-off Bin Business Efficiencies: Dr. Kahwaty estimated that CCS's Merger of the Roll-off Bin Business has resulted
in annual cost savings of approximately /CONFIDENTIAL]. These savings were described as having been achieved as a result
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of (i) the upgrading of its trucks to meet higher safety standards, (ii) investments in business development efforts, and (iii) the
absorption of administrative functions, such as billing, into CCS' pre-existing corporate systems.

255 Qualitative efficiencies: Dr. Kahwaty listed the following qualitative efficiencies as being likely to result from the Merger:

a. the landfill services to be offered by CCS at the Babkirk Site will be of higher (and known) quality and involve less risk
for customers due to CCS's knowledge and experience in the operation and management of hazardous waste landfills;

b. customers will benefit from being able to purchase bundled packages of services that may include, for example, loading,
trucking and tipping services;

c. the landfill services to be offered by CCS at the Babkirk Site will reduce risks for customers due to CCS's substantial
financial resources, which provide assurance to customers regarding the long-term management of the Babkirk Facility
and the potential continuing liability for wastes disposed in that landfill;

d. CCS will have the capability and resources necessary to expand the Babkirk Facility as necessary and to meet special
customer needs (e.g., rapid responses to increased disposal needs);

e. since landfilling is CCS' business and since the Vendors were not planning to operate a Secure Landfill, CCS will promote
landfilling services to a greater extent than the Vendors would have done, once the Babkirk Site is operational, making
trucking cost efficiencies available to more customers;

f. the provision of Secure Landfill services by CCS at the Babkirk Site will reduce risks for generators, trucking firms, and
other road users related to the transportation of Hazardous Waste on roads over long distances;

g. increased competition in the Roll-off Bin Business will benefit roll-off customers and may reduce the extent of any
DWL in the roll-off industry, which will increase the total surplus generated in the roll-off marketplace; and

h. increased site remediation from reduced trucking costs will benefit area residents, wildlife, and the overall environment,
and will also further the government's policy of expanding contaminated site remediations.

256  Dr. Kahwaty also stated that some or all of the efficiencies identified above would likely be achieved sooner by CCS
than by Complete or by any third-party who might acquire the Babkirk Facility pursuant to an order of the Tribunal.

257  In addition, Dr. Kahwaty stated that CCS should be given credit for some of the efficiencies that it has already achieved
in respect of the Roll-off Bin Business.

258  Finally, Dr. Kahwaty provided reasoned estimates about the extent to which the above-mentioned trucking and market
expansion efficiencies would increase under market growth scenarios of 1%, 2% and 4% compounded annually over the next
10 years. Based on this work, he suggested that these increased efficiencies ought to be considered by the Tribunal.

259  After providing his annual estimates of the quantifiable efficiencies, Dr. Kahwaty calculated the net present value of
those efficiencies as of January 1, 2012 using three different discount rates: (i) a risk-free interest rate of 1%, which he described
as being the annual yield on one to three year government of Canada marketable bonds over the 10 week period preceding
the date of his report (October 7, 2011); (ii) an interest rate of 10%, which he described as being "roughly equivalent to rates
prevailing in the oil and gas industry"; and (iii) an intermediate rate of 5.5%.

260  The Tribunal accepts the evidence of Mr. Harrington, the Commissioner's expert, that, in broad terms, the discount rate
used in calculating the net present value of efficiencies typically does not matter, so long as the same discount rate is used to
calculate the net present value of the Effects. That said, the Tribunal also accepts Mr. Harrington's evidence that, (i) as a general
principle, the appropriate discount rate to use in discounting a set of future cash flows is a function of the risk of those cash
flows being wrong, (ii) there is some uncertainty associated with the efficiencies identified and estimated by Dr. Kahwaty and
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CCS, and therefore (iii) the midpoint (5.5%) of the three discount rates identified by Dr. Kahwaty is the most defensible of the
three rates to use in calculating efficiencies and Effects in this case.

The assessment of the claimed efficiencies

261 In the initial stage of assessing efficiencies claimed under section 96 of the Act, the Tribunal applies five screens to
eliminate efficiencies that are not cognizable under that section.

262  The first screen eliminates claims that do not involve a type of productive or dynamic efficiency, or that are not otherwise
likely to result in any increase in allocative efficiency. The second screen narrows the claimed efficiencies to those that the
Tribunal is satisfied are /ikely to be brought about by the Merger. Efficiencies that cannot be demonstrated to be more likely
than not to be attained in the Merger are filtered out at this stage. The third screen filters out claimed efficiency gains that would
be brought about by reason only of a redistribution of income between two or more persons, as contemplated by subsection
96(3). These types of gains include savings that result solely from a reduction in output, service, quality or product choice, as
well as from increases in bargaining leverage and reductions in taxes. The fourth screen filters out claimed efficiency gains that
would be achieved outside Canada and would not flow back to shareholders in Canada as well as any savings from operations
in Canada that would flow through to foreign shareholders.

263 In the case at bar, the application of the first four screens does not result in the elimination of any of the claimed
efficiencies.

264  The fifth screen filters out claimed efficiencies that either (a) would likely be attained through alternative means if the
Tribunal were to make the order that it determines would be necessary to ensure that the merger in question does not prevent or
lessen competition substantially, or (b) would likely be attained through the Merger even if that order were made. This screen
has a critical role to play in the case at bar.

265  In this case, the fifth screen eliminates most of the efficiencies claimed by CCS. With three exceptions, being the one
year of transportation efficiencies and the one year of market expansion efficiencies discussed at paragraph 269 below, as well
as the overhead efficiencies discussed above, virtually all of the efficiencies claimed by CCS would likely be achieved even
if the order referred to in the preceding paragraph is made. That order is an order for the divestiture of the shares or assets of
BLS (the "Order").

266  Although there is currently some uncertainty regarding the identity of a prospective purchaser, the Tribunal is satisfied
that a divestiture will ultimately be made to a purchaser who will operate the Babkirk Facility and attract essentially the same
volumes of Hazardous Waste as were assumed by Dr. Kahwaty in arriving at his estimates of transportation and market expansion
efficiencies.

267  The Tribunal has decided that, absent exceptional circumstances, it will not be prepared to conclude that the claimed
efficiencies that would be realized by any acceptable alternative purchaser should be included in the trade-off assessment, on the
basis that it is not possible to identify any particular /ikely purchaser of the shares or assets contemplated by the divestiture order.

Transportation and Market Expansion Efficiencies

268 Based on the reasonable assumption that a purchaser under the Order will emerge and attract, in its first year of
operation, the volume of Hazardous Waste that formed the basis for Dr. Kahwaty's estimates of CCS' claimed transportation
and market expansion efficiencies, those efficiencies cannot be considered in the section 96 assessment because they are likely
to be achieved even if the Order is made.

269 A noteworthy exception to this conclusion concerns the transportation and market expansion efficiencies that CCS
claims would be achieved more quickly by CCS than by a purchaser. In this regard, CCS asserted that it would already have
been operating at Babkirk but for the Commissioner's intervention and that, in any event, it is likely to be in a position to operate
a Secure Landfill at the Babkirk Site by the summer of 2012. In contrast, CCS stated that a purchaser following a divestiture
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is unlikely to be in a position to operate a Secure Landfill facility at the Babkirk Site before mid-2013, having regard to the
time required (i) for the Tribunal to render a decision in this proceeding, (ii) to effect the actual sale of the shares or assets of
BLS (which it estimates to will require "at least six months, or more," inclusive of due diligence), (iii) to modify or prepare
an operations plan for the landfill, (iv) for the MOE to approve the operations plan, and (v) for the purchaser to construct the
landfill, bearing in mind that construction can only be undertaken between June and September.

270  In the Tribunal's view, claimed efficiencies that would not likely be achieved by a purchaser under the Order, but that
would likely be achieved by CCS solely because of the types of delays identified immediately above and associated with the
implementation of the Order, are not cognizable efficiencies under section 96. These will be described as "Order Implementation
Efficiencies". In the case at bar, CCS and the Vendors completed the Merger after being advised that the Commissioner intended
to apply to the Tribunal. To give the Respondents the benefit of Order Implementation Efficiencies in such circumstances, and
thereby potentially preclude the Tribunal from issuing the Order in respect of their anticompetitive Merger, would be contrary
to the purposes of the Act.

271  Inany event, even if CCS were given full credit for the Order Implementation Efficiencies, those efficiencies are only
likely to be between [CONFIDENTIAL] and [CONFIDENTIAL] (which represents one year of transportation cost savings) plus
[CONFIDENTIAL] (which represents one year of annual market expansion efficiencies). As discussed below in connection
with the Tribunal's treatment of the "offset" element of section 96, these efficiencies are not sufficient to change the Tribunal's
overall determination with respect to section 96.

The Roll-off Bin Business Efficiencies

272  The divestiture of the shares or assets of BLS will not have any impact on the Roll-off Bin Business efficiencies claimed
by CCS. Stated alternatively, those efficiencies will likely be attained even if the Order is made. Accordingly, those efficiencies
cannot be considered in the trade off assessment contemplated by section 96.

273 CCS has also submitted that certain productive efficiencies have already been achieved as a result of (i) its upgrading and
sale of trucks to meet higher safety standards and to operate more efficiently, and (ii) CCS having absorbed certain administrative
functions into its pre-existing corporate functions. However, as Mr. Harrington testified on behalf of the Commissioner, these
efficiencies would only be lost if CCS were required to divest the Roll-off Bin Business. Given that the Order does not include
the Roll-off Bin Business, those efficiencies will not be affected by the Order as contemplated by subsection 96(1) of the Act.
Accordingly, they are not cognizable. In any event, given the value of these efficiencies, which Dr. Kahwaty estimated to be
approximately /CONFIDENTIAL], the Tribunal's overall conclusion with respect to section 96, set forth below, would not
change even if these efficiencies were given full value in the trade-off assessment.

274  More generally, if certain efficiencies have already been achieved, they cannot be considered to be a potential "cost"
of making the order contemplated by section 96. Therefore, they cannot be considered in the assessment under section 96.
In other words, it cannot be said that those efficiencies "would not likely be attained if the order were made," as required by
subsection 96(1).

The Overhead Efficiencies

275  As has been noted, Dr. Kahwaty estimated that these efficiencies would likely total approximately /CONFIDENTIAL]
per year. He arrived at this assessment by, among other things, using as a proxy the cost reductions that CCS has achieved
in operating the Roll-off Bin Business. Those cost reductions amounted to approximately 21% of the overhead expenses that
previously were incurred by Complete in operating the Roll-off Bin Business. Dr. Kahwaty applied this 21% to the overhead
expenses incurred at Silverberry, to reach his estimate of approximately /CONFIDENTIAL] in annual overhead savings. Mr.
Harrington took issue with this methodology, in part because the Roll-off Bin Business is different from the landfill business.
In addition, he opined that if there is a divestiture, some of these savings, which he described as being equivalent to one-half
of the annual cost of a full time back-office employee, would likely be achieved by the purchaser. The Tribunal is persuaded
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by this reasoning and therefore accepts Mr. Harrington's conclusion that the annual overhead efficiencies which are cognizable
under section 96 are reasonable but are probably somewhat less than the /CONFIDENTIAL] that CCS has claimed.

276  As a practical matter, given the conclusion that the Tribunal has reached with respect to the "offset" element of section
96, discussed below, the fact that a more precise estimate of the cognizable overhead efficiencies is not available does not affect
the Tribunal's overall determination with respect to the efficiencies defence in section 96.

The Qualitative Efficiencies

277 Asdiscussed above, Dr. Kahwaty identified eight types of qualitative efficiencies that he claimed would likely result from
the Merger. The Tribunal is not persuaded that any of these efficiencies "would not likely be attained if the Order were made,"
as provided in subsection 96(1). Ultimately, the answer to that question is dependent upon the expertise, financial resources, and
reputation of the purchaser under the Order. Given that the purchaser may well have the same expertise, financial resources and
reputation as CCS, the Tribunal cannot give significant weight to these claimed efficiencies. Indeed, given that the purchaser
will have to be approved by the Commissioner, the Tribunal is of the view that all, or virtually all, of these claimed efficiencies
are likely to be achieved by that purchaser.

278 Regardless of the identity of the purchaser, some of the types of qualitative efficiencies identified by Dr. Kahwaty will be
achieved, including those related to the Roll-off Bin Business, the reduction of risks related to the transportation of Hazardous
Waste over long distances and the increased site remediation that will benefit residents, wildlife, and the overall environment.
In fact, to the extent that the Merger is likely to substantially prevent competition, as the Tribunal has found, we conclude that
it is entirely appropriate to take into account, in the trade-off assessment, the likelihood that there will be less site clean-up
and tipping of Hazardous Waste in Secure Landfills than otherwise would have occurred if an Order were made. This will be
described below when non-quantifiable effects are considered.

279  The Tribunal concludes that the only efficiencies claimed by CCS that are cognizable under section 96 are a maximum
of [CONFIDENTIAL] in annual overhead efficiencies, having a net present value of approximately /CONFIDENTIAL], using
a discount rate of 5.5%.

280 If, contrary to the Tribunal's conclusion, the Order Implementation Efficiencies are also cognizable under section
96, then it would be appropriate to include in the trade-off assessment further amounts of approximately /CONFIDENTIAL]
to /[CONFIDENTIAL] (i.e., one year of transportation cost savings) plus /CONFIDENTIAL] (i.e., one year of annual market
expansion efficiencies).

What are the Effects for the Purposes of Section 96 of the Act?

281 As CCS noted in its Final Argument, the total surplus approach remains the starting point in assessing the effects
contemplated by section 96. Under that approach, the cognizable quantifiable efficiencies will be balanced against the DWL
that is likely to result from a merger. In addition, the Tribunal considers any cognizable dynamic or other non-quantifiable
efficiencies and anti-competitive Effects. Where there is evidence of important dynamic or other non-quantifiable efficiencies
and anti-competitive effects, such evidence may be given substantial weight in the Tribunal's trade-off assessment.

282 After the Tribunal has assessed the evidence with respect to the quantifiable (i.e., DWL) and non-quantifiable anti-
competitive Effects of the merger, it will assess any evidence that has been tendered with respect to the other effects contemplated
by section 96 and the purpose clause in section 1.1 of the Act. It is at this point that the Tribunal's assessment will proceed
beyond the total surplus approach. In brief, at this stage of the Tribunal's assessment, it will determine whether there are likely
to be any socially adverse effects associated with the merger. If so, it will be necessary to determine how to treat the wealth
transfer that will be associated with any adverse price effects that are likely to result from the merger. In a merger among sellers
of products, that wealth transfer will be from the merging parties' customers to the merged entity. Of course, to the extent that
the merging parties' rivals may be likely to follow such price effects, the wealth transfer would need to be calculated across
the sales or purchases of such rivals as well.
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283  The Tribunal expects that in most cases, it will be readily apparent that the wealth transfer should be treated as neutral
in its analysis, because the socio-economic profiles of consumers and the merged entity's shareholders will not be sufficiently
different to warrant a conclusion that the wealth transfer is likely to lead to socially adverse Effects. For greater certainty, the
cognizable social Effects under section 96 do not include broader social effects, such as those related to plant-closings and
layoffs (Superior Propane Inc., at para. 444).

284 In these proceedings, the Commissioner adduced no evidence with respect to socially adverse effects. Indeed, in her
Final Argument (at para. 208) she conceded that the Merger is not likely to result in any such effects, and that the wealth transfer
should be treated as being neutral in this case. Accordingly, the discussion below will be confined to anti-competitive effects. In
other words, in making its determination under section 96 in the case at bar, the Tribunal will adopt the total surplus approach.

Quantifiable Effects
285  Quantifiable anti-competitive Effects are generally limited to the DWL that is likely to result from a merger.

286  In this case, the DWL is the future loss to the economy as a whole that will likely result from the fact that purchasers of
Secure Landfill services in the Contestable Area will purchase less of those services than they would have purchased had the
Tipping Fees for such services declined due to the competition that would likely have materialized between CCS and Babkirk
operated as a Full Service Secure Landfill.

287  The DWL that is likely to result from a merger is likely to be significantly greater when there is significant pre-existing
market power than when the pre-merger situation is highly competitive (Propane, above, at para. 165). In the case at bar, as
in Propane, the Commissioner did not adduce specific evidence of pre-existing market power, for example, with respect to the
extent to which prevailing Tipping Fees exceed competitive levels. Therefore, the Tribunal is not in a position to quantify the
impact that any such pre-existing market power likely would have on the extent of the DWL. Where, as in this case, the pre-
existing market situation is characterized by a monopoly and the Tribunal is not provided with sufficient persuasive evidence to
enable it to quantify the Effects associated with such market power, it will be open to the Tribunal to give qualitative weight to
those Effects. Given the very limited nature of the cognizable efficiencies in this case, it has not been necessary for the Tribunal
to attribute such a qualitative weighing to those Effects in making its determination under section 96.

288  As discussed above, CCS submitted that the Tribunal should conclude that there are no quantifiable Effects as a result
of the Merger, because the Commissioner did not lead any evidence with respect to such Effects until she served Dr. Baye's
reply report, on November 4, 2011. The Tribunal has rejected that position because CCS was not ultimately prejudiced in this
regard. The Tribunal will therefore proceed to address the evidence adduced in Dr. Baye's reply report. As will be noted below,
the Tribunal is satisfied that CCS would not have met its burden under section 96, even if the quantifiable Effects had been
deemed to be zero.

289 At the outset of his reply report, Dr. Baye summarized a number of the conclusions set forth in his initial report, dated
September 30, 2011. These included the following:

a. the Merger likely prevents the prices for the disposal of Hazardous Waste generated in NEBC from falling significantly
for many customers;

b. the effects of the Merger are unlikely to be uniform across all customers in the relevant market; and

c. the average reduction in the Tipping Fees throughout NEBC is likely to be at least 10%, but the effects are likely to be
significantly higher for customers generating Hazardous Waste in the vicinity near Babkirk and Silverberry and lower for
customers located near the southern and northern boundaries of NEBC.

290  The Tribunal is satisfied, on a balance of probabilities, that with the exception of the geographic extent of the Effects,
the foregoing conclusions are supported by the weight of the evidence that it has found to be credible and persuasive. As to
the geographic region over which the aforementioned Effects are likely to result from the Merger, the Tribunal finds that, at a
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minimum, such Effects are likely to extend throughout the Contestable Area identified by Dr. Kahwaty. Given the conclusions
that the Tribunal has reached regarding the minimal nature of the efficiencies claimed by CCS, it is unnecessary to define the
scope of the anti-competitive Effects with greater precision.

291  As Dr. Baye explicitly noted, his conclusions were based on a range of different sources of information and economic
analyses, rather than on any specific source of information or economic methodology. Those sources included CCS' internal
documents and a "natural experiment." The Tribunal has not placed weight on the economic models that are set forth in Dr.
Baye's reports, for example, the tipping fee and DiD regressions presented at exhibits 20 and 26 of his initial Report, which
are also briefly discussed in his reply report. In the Tribunal's view, some of the assumptions underlying those models are
questionable. The same is true of some of the outcomes of those models, such as the prediction of greater adverse price effects
for customers located closer to Northern Rockies than to Babkirk. In the Tribunal's view, those predictions of Dr. Baye's models
are counterintuitive and are not supported by the weight of the other evidence adduced in these proceedings.

292 More generally, as noted above, Dr. Baye's models do not account for the opportunity cost that CCS would incur if
it were to lower Tipping Fees to the 20 - 25% range necessary to attract business from customers located farthest away from
Silverberry and Babkirk, respectively, as discussed at paragraphs six and seven of his reply report. The Tribunal is not persuaded
that it would be in CCS' interest to reduce prices to that extent in the near future, and to thereby deplete its finite Secure Landfill
capacity at Silverberry, assuming that CCS would likely be able to attract business at higher Tipping Fees further in the future
to fill that capacity.

293 Notwithstanding the fact that the Tribunal has found the models at exhibits 20 and 26 to be unreliable, we are satisfied, on a
balance of probabilities, that competition from an independently owned and operated Full Service Secure Landfill at the Babkirk
Site likely would result in CCS reducing its prices by an average of at least 10% for customers in the geographic market described
above. This conclusion is based on evidence from CCS' own internal documents, evidence given by [CONFIDENTIAL] of
[CONFIDENTIAL] and the transactions data pertaining to the "natural experiment" at Willesden Green modelled in Dr. Baye's
DiD analysis.

294  The internal CCS documents referenced above include:

a. a slide presentation, dated August 26, 2010, which is attached at Exhibit K to Mr. D. Wallace's witness statement,
[CONFIDENTIAL]

b. an e-mail, dated July 15, 2010, sent by Trevor Barclay to Ryan Hotston and Lance Kile, [CONFIDENTIAL]
c. a document, entitled /CONFIDENTIAL], containing several slides dated "3/9/2009/ [CONFIDENTIAL]

d. a financial analysis prepared by Dan Wallace, attached to an e-mail dated March 31, 2010, and at Exhibit C to his witness
statement, [CONFIDENTIAL]

e. adocument dated March 31, 2010, entitled /CONFIDENTIAL], attached at Exhibit D to Dan Wallace's witness statement,
[CONFIDENTIAL]

f. a document, entitled /CONFIDENTIAL], dated September 15, 2009 and included at Tab 32 of the Parties' Admissions
Brief, [CONFIDENTIAL].

295  Turning to evidence from customers, there was, as mentioned earlier, an unusual paucity of such evidence in this case.
However, Mr. [CONFIDENTIAL], Vice President, Operations, at [CONFIDENTIAL] testified that "competition, in our mind,
provides a more competitive playing field in terms of your pricing setup" and that "in Northeast B.C. we currently don't have
that same level of competition in this facet of our business."

296 Lastly, the transactions data from the "natural experiment" at Willesden Green, which is found in Dr. Baye's initial report,
demonstrates that CCS reduced its prices significantly to seven customers after SES' entry at South Grande Prairie.
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297 For all these reasons, we have concluded that, in the absence of the Merger, competition in the provision of Secure
Landfill services at Silverberry and the Babkirk Site likely would have resulted in prices being, on average, at least 10% lower in
the geographic market described above. This is a sufficient basis for concluding that the Merger likely will prevent competition
substantially, particularly given that the Merger preserves a monopolistic market structure, and thereby prevents the emergence
of potentially important competition.

298 In his reply report, Dr. Baye opined that even if competition is only likely to be substantially prevented in the
Contestable Area identified by Dr. Kahwaty, the welfare loss is likely to be significant. Specifically, Dr. Baye estimated that
loss to be approximately /CONFIDENTIAL] annually. That estimate was based on an assumed price decrease of 10%, from
[CONFIDENTIAL] to [CONFIDENTIAL] per tonne, and certain assumptions and estimates used by Dr. Kahwaty in calculating
the market expansion efficiencies, discussed above. In making that calculation, Dr. Kahwaty assumed that the opening of a
Secure Landfill facility at Babkirk would likely lead customers to dispose of approximately /[CONFIDENTIAL] additional
tonnes of Hazardous Waste, as forecast in CCS' internal documents. As discussed earlier in these reasons, that forecast increase
in demand concerned Legacy Waste and future waste that would not otherwise be transported to Silverberry, due to (i) the level
of the current disposal cost (Tipping Fees plus transportation cost) and (ii) the risk that would be associated with transporting
Hazardous Waste to Silverberry. Dr. Kahwaty estimated that the total disposal costs of customers located in the Contestable
Area that he identified likely would decline by approximately /CONFIDENTIAL] per tonne, due to the closer proximity of the
Babkirk Facility, relative to Silverberry.

299 Based on the foregoing numbers used by Dr. Kahwaty to estimate the market expansion efficiencies, and the
linear demand that was assumed by Dr. Kahwaty, Dr. Baye estimated that a 10% price reduction (from /[CONFIDENTIAL]
to /[CONFIDENTIAL]) for customers in the Contestable Area would increase the volume of waste disposed of by those
customers from /[CONFIDENTIAL] tonnes to [CONFIDENTIAL] tonnes, annually. He further estimated CCS' unit costs to be
approximately /CONFIDENTIAL], based on the average 2010 price at Silverberry of /CONFIDENTIAL] across all substances,
and the /CONFIDENTIAL] landfill margin reported for Silverberry in 2009, which was used by Dr. Kahwaty in estimating the
market expansion efficiencies.

300  Given the foregoing estimates, Dr. Baye calculated the area under the demand curve for the Contestable Area to be (i) a
rectangle that is approximately /CONFIDENTIAL] tonnes multiplied by /CONFIDENTIAL], for a total of /CONFIDENTIAL],
plus (ii) a right triangle that is /CONFIDENTIAL] high and [CONFIDENTIAL] wide, for an area of [CONFIDENTIAL].
Summing (i) plus (ii) yielded a figure of [CONFIDENTIAL]. From this latter amount, Dr. Baye deducted CCS' unit cost of
[CONFIDENTIAL] multiplied by /CONFIDENTIAL], to arrive at an estimated welfare loss of /CONFIDENTIAL].

301 The Tribunal is persuaded that, on a balance of probabilities, the approach adopted by Dr. Baye, and the numbers he
used in reaching his estimate of the likely DWL, are reasonable for the purposes of the Tribunal's assessment of Effects under
section 96 of the Act. In the Tribunal's view, the manner in which Dr. Baye proceeded in this regard is sound, and the inputs
that he used are reliable and conservative. The fact that Dr. Baye relied on certain assumptions made by Dr. Kahwaty is not
particularly important for the purposes of the Tribunal's assessment under section 96. What is important is that there is reliable
evidence before the Tribunal that permitted the DWL to be estimated.

302 The Tribunal acknowledges Dr. Kahwaty's testimony that, to calculate the DWL, it is necessary to know the shape of the
demand curve, and that, when prices are likely to differ across customers, it is necessary to have customer-specific elasticity
data. However, the Tribunal is persuaded that, in the absence of such information, a reliable "rough" estimate of the likely DWL
can be obtained based on information such as that which was used by Dr. Baye in reaching his estimated annual welfare loss
of approximately /CONFIDENTIAL].

303  Accordingly, the Tribunal accepts Dr. Baye's estimate of [CONFIDENTIAL], as being the minimum annual DWL.

304  Dr. Baye then speculated that, (i) if the average price decrease in that area was 21 percent, the annual DWL would be
approximately f/CONFIDENTIAL], (ii) if prices across all Hazardous Waste tipped at Silverberry in 2010 decreased by 10%, the
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DWL would be approximately /CONFIDENTIAL], and (iii) if prices across all such waste decreased by 21%, the DWL would be
approximately /CONFIDENTIAL]. However, the Tribunal is not persuaded that these speculations about prices are reasonable.

Non-quantifiable Effects

305  The Tribunal is satisfied that the Merger likely would result in certain important qualitative or other non-quantifiable
Effects.

306 In his initial report, Dr. Baye identified at least two important qualitative anti-competitive Effects of the Merger. First, at
paragraph 157, he stated that lower Tipping Fees would induce waste generators to more actively clean up legacy sites in NEBC.
At paragraph 91 of his report, he described this in terms of lower Tipping Fees inducing waste generators to substitute away
from "delay," or bioremediation, towards disposal at a Secure Landfill. As Dr. Kahwaty noted at paragraph 96 of his Efficiencies
Report, increased site remediation from lower disposal costs benefits "area residents, wildlife, and the overall environment."

307 Second, at paragraph 137(c) of his initial report, Dr. Baye stated that, to retain its waste volumes in the face of competition
from an independently owned and operated Babkirk Facility, CCS "would have had an incentive to compete through 'value
propositions' that, among other things, link prices on various services to provide customers with a lower total cost for waste
services." Although the services in question were not further discussed by Dr. Baye, they were addressed in "read-in" evidence
adduced by the Commissioner and cited by Dr. Baye (at footnote 93 of his initial report). The Tribunal is satisfied, on a balance
of probabilities, that competition between CCS and an independently owned and operated Babkirk Facility would have led to
important non-price benefits to waste generators in the form of various "value propositions" that include either existing services
being provided at lower prices, or new or enhanced services being provided that likely would not otherwise be provided if the
Order is not made.

Are the Cognizable Efficiencies Greater than and do they Offset the Effects?

308  Section 96 requires the Tribunal to determine whether the cognizable efficiencies "will be greater than, and will offset”
the cognizable effects of any prevention or lessening of competition that will result or is likely to result from a merger.

309 The Tribunal considers that the terms "greater than" and "offset" each contemplate both quantifiable and non-quantifiable
(i.e., qualitative) efficiencies. In the Tribunal's view, "greater than" connotes that the efficiencies must be of larger magnitude,
or more extensive than, the effects referred to in section 96. This contemplates a balancing of commensurables, even if some
of the efficiencies being balanced are not capable of accurate or rough quantification. By contrast, the term "offset" is broad
enough to connote a balancing of incommensurables (e.g., apples and oranges) that requires the exercise of subjective judgment
to determine whether the efficiencies compensate for the likely effects referred to in section 96.

310  In the case at bar, the Tribunal has found that the cognizable, quantifiable, efficiencies likely to result from the Merger
will be a maximum of /CONFIDENTIAL] annually. Those are the overhead efficiencies estimated by Dr. Kahwaty. In addition,
the Tribunal has found that CCS has not demonstrated, on a balance of probabilities, that the qualitative efficiencies it has
claimed are cognizable. In other words, it has not demonstrated that those efficiencies would not likely be attained if the Order
were made.

311 On the other hand, the Tribunal has found that the quantifiable Effects are likely to be at least /CONFIDENTIAL]
annually. That is the value of the minimum DWL associated with the Contestable Area.

312 Based on these findings, it is readily apparent that CCS has not demonstrated that the cognizable, quantifiable, efficiencies
likely to be brought about by the Merger will likely be "greater than" the quantifiable Effects that are likely to result from the
Merger. Using a 5.5% discount rate, CCS estimated that the present value of these (overhead) efficiencies to be approximately
[CONFIDENTIAL], in comparison with a present value of /CONFIDENTIAL] for the aforementioned Effects.

313  Given the Tribunal's conclusion that the Merger would result in a number of important qualitative or other non-quantifiable
effects, and that it would not likely bring about significant qualitative, cognizable, efficiencies, it is also readily apparent that the
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combined quantitative and qualitative efficiencies are not likely to be "greater than" the combined quantitative and qualitative
Effects.

314 In addition, the Tribunal is persuaded, on a balance of probabilities, that even if a zero weighting is given to the
quantifiable Effects, as CCS submitted should be done, CCS has not satisfied the "offset" element of section 96. In short, the
Tribunal is satisfied that the very minor quantitative efficiencies, (/CONFIDENTIAL] annually) that are cognizable, together
with any qualitative or other non-quantifiable efficiencies that may be cognizable, would not "offset" the significant qualitative
Effects that it has found are likely to result from the Merger.

315 This conclusion would remain the same even if the Tribunal were to accept and give full weight to the Order
Implementation Efficiencies, which only amount to a maximum of [CONFIDENTIAL] (which represents one year of
transportation cost savings) plus /CONFIDENTIAL] (which represents one year of annual market expansion efficiencies).

316  This is because, in the Tribunal's view, the qualitative Effects, when taken together merit substantial weight. That weight
is greater than the weight attributable to the aggregate of the cognizable quantitative and qualitative efficiencies under any
reasonable approach. In brief, those qualitative Effects are (i) reduced site clean-up and the benefits that such remediation would
confer upon "area residents, wildlife, and the overall environment"; and, more importantly, (ii) reduced "value propositions"
than would likely otherwise emerge in the relevant market, linking prices to various new or enhanced services.

317  Most importantly, in the absence of the Order, the Merger will maintain a monopolistic structure in the relevant market.
In other words, the Merger will not only give rise to the qualitative effects summarized immediately above, but it will also
preclude benefits of competition that will arise in ways that will defy prediction.

318 In summary, the Tribunal is satisfied that CCS has not met its burden to establish, on a balance of probabilities, the
"greater than" or "offset" elements set forth in section 96.

Issue 9 What is the Appropriate Remedy — Dissolution or Divestiture?

319 An important question under this heading is whether SES is currently a willing purchaser for the Babkirk Site.
Surprisingly, when Mr. Amirault of SES testified for the Commissioner, neither her counsel during questioning in chief nor
counsel for the Vendors during cross-examination asked Mr. Amirault if SES is still interested in acquiring BLS.

320 The Commissioner's position is that, once she showed that dissolution was an effective and available remedy, the
burden of proof shifted to the Vendors to demonstrate that divestiture was an available, effective and less intrusive remedy. The
Commissioner maintains that the Vendors were obliged to ask Mr. Amirault if SES is still interested and, because they failed to
ask that question and because they failed to lead any evidence about other prospective purchasers, they have no basis to argue
that divestiture will be an effective remedy.

321 The Tribunal does not accept the Commissioner's characterization of the onus. In the Tribunal's view, if the Commissioner
proposes alternative remedies, as she did in this case, she bears the onus of showing that, although one may be preferable,
each is available and effective. Accordingly, the Commissioner's counsel should have asked Mr. Amirault about SES' interest
in purchasing the shares of BLS.

322 The Tribunal notes that, in her written final argument, the Commissioner asks the Tribunal not to infer that SES is
an interested purchaser. However, in contrast, in final oral argument, counsel for the Commissioner suggested that SES is an
interested buyer.

323 The Tribunal accepts the latter submission and has determined, for the following reasons, that SES is likely to make an
offer to purchase the Babkirk Facility at some point during the divestiture process under the Order:

* SES has already decided to operate a Secure Landfill in NEBC. It tried unsuccessfully and at considerate expense to
secure the Authorizations at its Heritage Site;
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* Babkirk already has the necessary Authorizations and SES is confident that its plans to expand the permitted capacity
at Babkirk and upgrade the cell design will be approved,

» SES has demonstrated an active and continuing interest in the Babkirk Facility since the Merger. Among other things,
this is demonstrated by SES' lawyers' written submissions to the Commissioner and by the participation of its CEO, Mr.
Amirault, as a witness in these proceedings.

324 We now turn to the proposed remedies.

325  The Commissioner wants the Babkirk Site operated as a competitive Full Service Secure Landfill and she believes that
dissolution will produce this result more quickly than divestiture.

326  Her submission is that, once the Vendors again hold the shares of Complete and have repaid CCS the purchase price,
they will be highly motivated to resell Complete or the shares of BLS because this will enable them to recover their funds as
soon as possible. However, this submission assumes that the Vendors will immediately be offered a price they are prepared to
accept. In the Tribunal's view, there is no basis for this assumption. The evidence is clear that the Vendors have never been
willing to be pushed into a quick sale.

327 The Commissioner's submission also assumes that the Ven