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I, Ashley McKnight, of the City of Oshawa, in the Regional Municipality of 

Durham, AFFIRM: 

1. I am a law clerk with the law firm of Lax O'Sullivan Lisus Gottlieb LLP, lawyers for 

the Respondent, Rogers Communications Inc. (“Rogers”), and as such, have 

knowledge of the matters contained in this Affidavit. 

2. Attached hereto and marked as Exhibit “A” is a copy of an email exchange 

between Mathew Law, counsel for Rogers, and Paul Klippenstein, counsel for the 

Competition Bureau, dated September 11, 2022.  

3. Attached hereto and marked as Exhibit “B” is a copy of an email, with 

attachments, from Mr. Law to Mr. Klippenstein dated September 11, 2022.  

4. Attached hereto and marked as Exhibit “C” is a copy of an email exchange, with 

attachments, from Mr. Law to Mr. Klippenstein dated September 12, 2022.  

 
AFFIRMED by Ashley McKnight before 
me at the City of Toronto, in the Province 
of Ontario, on September 12, 2022. 

  

 

Commissioner for Taking Affidavits 
(or as may be) 

RONKE AKINYEMI 

 ASHLEY MCKNIGHT 
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This is Exhibit “A” referred to in the Affidavit of Ashley 
McKnight sworn September 12, 2022. 
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This is Exhibit “B” referred to in the Affidavit of Ashley 
McKnight sworn September 12, 2022. 
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This is Exhibit “C” referred to in the Affidavit of Ashley 
McKnight sworn September 12, 2022. 
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PART I -  BRIEF STATEMENT OF ARGUMENT 

1. The Commissioner seeks to compel responses from Rogers to the questions set 

out in its Appendix “A” refusals chart. In the interests of moving this case forward 

expeditiously, Rogers has advised that it will provide the vast majority of these answers, 

without prejudice to positions (already taken) that the information sought is not relevant 

to any pleaded issues in the case.  

2. There are two issues that remain:  

(a) Rogers maintains its refusal with respect to Q 819-820 from the 
examination of Mr. Prevost. As set out below, the request is neither 
relevant nor proportionate; and 

  
 
 

 
 

 
 

 
  

A. Q 819-820 Are Not Relevant Or Proportionate 

3. On discovery, the Bureau asked Mr. Prevost a series of questions about whether 

Rogers offers postpaid, low-cost plans to customers in accordance with the CRTC’s 

Telecon Regulatory Policy CRTC 2021-130 (in particular, paragraphs 544-545 of the 

policy). That policy was issued on April 15, 2021.  

4. Rogers undertook to, and did, provide information on any plans that were 

introduced after April 15, 2021 in response to that policy. It identified one such plan 

offered by FIDO and has agreed to provide monthly subscriber volumes in relation to 

• 
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that plan. Mr. Prevost was also asked whether Rogers offered plans that met the criteria 

in the policy in the three years prior to its issuance and to identify any such plans 

and their terms. This question was refused.  

5. Rogers submits that the refusal is proper.  

6. First, the information is not relevant. The request does not relate to any pleaded 

issue. Nor could historical plans introduced before the policy came into effect possibly 

assist the Tribunal’s inquiry on any disputed question of fact or law.  

7. The Bureau argues that historical offerings of low-cost plans to consumers will go 

to the issues of efficiencies and, in particular, whether efficiencies claimed by Rogers 

should be reduced on the basis of alleged socially adverse redistributive effects. 

However, historical plans have no bearing on such analysis. Any impacts on 

consumers, and whether they are socially adverse (which Rogers denies), must be 

assessed prospectively. The Bureau has not explained how historical plans for a three-

year period—before the policy was even promulgated and before the transaction at 

issue was even entered into, let alone closed—would assist the Tribunal in making any 

determinations about the alleged redistributive effects of the transaction.  

8. Rogers has already advised of existing plans that are responsive to the policy 

and were introduced after April 2021. Put simply, the Bureau does not require this 

information to make its case.  

9. Second, the request is disproportionate. The request would require Rogers to 

search for all plans and offerings made over a three-year period. Gathering this 
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information would entail a tremendous effort and may not even be possible. 

Proportionality is a key principle of disclosure. As the Federal Court of Appeal has held: 

Although not formally codified in the Federal Courts Rules, as it has in 
some jurisdictions (Rules of Civil Procedure, R.R.O. 1990, Reg. 194, s. 
29.2.03), the proportionality principle has a long antecedence in the 
jurisprudence of the Federal Courts. As early as 2003 in Apotex Inc. v. 
Merck & Co., 2003 FCA 438 this Court recognized that merely showing a 
question is relevant does not mean that it must be answered. There is a 
second hurdle. The answer must also be proportionate (see also Apotex 
Inc. v. Wellcome Foundation Limited, 2008 FCA 131). 

Proportionality takes into account the fact that evidence has degrees of 
significance and connection to the case. It also takes into account the 
burden required to obtain the information, the scope of the request and the 
availability of information from other sources, to mention but some of the 
considerations.1 

10. Here, the Bureau’s request is not proportionate. It would require Rogers to review 

the specific terms of hundreds if not thousands of different plans over a three-year 

period. This goes well beyond the scope of a reasonable and proportionate production, 

and goes well beyond what the Bureau itself asked for in the agreed upon Discovery 

Plan. 

11. Given the Bureau’s failure to identify any plausible relevance to the information 

sought and the disproportionate scope of the request, the Bureau’s position should be 

rejected. 

  

  

 

 
1 Hospira Healthcare Corporation v. Kennedy Trust for Rheumatology Research, 2020 FCA 177, at 

paras. 8-9.  

■ -
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PART II - ORDER REQUESTED 

16. Rogers respectfully requests that the Commissioner’s motion be dismissed.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of September, 2022. 

 

  
 Counsel for Rogers and Shaw  
 
 

-
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