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LOI CONSTITUTIONNELLE DE 1982
PARTIE | Charte canadienne des droits et libertés

Legal Rights Garanties juridiques
Sections 7-11 Articles 7-11
Legal Rights Garanties juridiques

Life, liberty and security of person

7 Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof ex-
cept in accordance with the principles of fundamental
justice.

Search or seizure

8 Everyone has the right to be secure against unreason-
able search or seizure.

Detention or imprisonment

9 Everyone has the right not to be arbitrarily detained or
imprisoned.

Arrest or detention
10 Everyone has the right on arrest or detention

(a) to be informed promptly of the reasons therefor;

(b) to retain and instruct counsel without delay and to
be informed of that right; and

(c) to have the validity of the detention determined by
way of habeas corpus and to be released if the deten-
tion is not lawful.

Proceedings in criminal and penal matters
11 Any person charged with an offence has the right

(a) to be informed without unreasonable delay of the
specific offence;

(b) to be tried within a reasonable time;

(c) not to be compelled to be a witness in proceedings
against that person in respect of the offence;

(d) to be presumed innocent until proven guilty ac-
cording to law in a fair and public hearing by an inde-
pendent and impartial tribunal;

(e) not to be denied reasonable bail without just
cause;

(f) except in the case of an offence under military law
tried before a military tribunal, to the benefit of trial
by jury where the maximum punishment for the of-
fence is imprisonment for five years or a more severe
punishment;

(g) not to be found guilty on account of any act or
omission unless, at the time of the act or omission, it

Vie, liberté et sécurité

7 Chacun a droit a la vie, a la liberté et a la sécurité de sa
personne; il ne peut étre porté atteinte a ce droit qu’en
conformité avec les principes de justice fondamentale.

Fouilles, perquisitions ou saisies

8 Chacun a droit a la protection contre les fouilles, les
perquisitions ou les saisies abusives.

Détention ou emprisonnement

9 Chacun a droit a la protection contre la détention ou
Iemprisonnement arbitraires.

Arrestation ou détention

10 Chacun a le droit, en cas d’arrestation ou de déten-
tion :

a) d’étre informé dans les plus brefs délais des motifs
de son arrestation ou de sa détention;

b) d’avoir recours sans délai a I’assistance d'un avocat
et d’étre informé de ce droit;

c) de faire controler, par habeas corpus, la 1égalité de
sa détention et d’obtenir, le cas échéant, sa libération.

Affaires criminelles et pénales
11 Tout inculpé a le droit :

a) d’étre informé sans délai anormal de l'infraction
précise qu’on lui reproche;

b) d’étre jugé dans un délai raisonnable;

c) de ne pas étre contraint de témoigner contre lui-
méme dans toute poursuite intentée contre lui pour
I'infraction qu’on lui reproche;

d) d’étre présumé innocent tant qu’il n’est pas déclaré
coupable, conformément a la loi, par un tribunal indé-
pendant et impartial a I'issue d'un procés public et
équitable;

e) de ne pas étre privé sans juste cause d’'une mise en
liberté assortie d’'un cautionnement raisonnable;

f) sauf s’il s’agit d’'une infraction relevant de la justice
militaire, de bénéficier d'un proces avec jury lorsque la
peine maximale prévue pour l'infraction dont il est ac-
cusé est un emprisonnement de cinq ans ou une peine
plus grave;
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PUBLIC

CONSTITUTION ACT, 1982

PART | Canadian Charter of Rights and Freedoms
Legal Rights

Sections 11-15

pg 10

LOI CONSTITUTIONNELLE DE 1982

PARTIE | Charte canadienne des droits et libertés
Garanties juridiques

Articles 11-15

constituted an offence under Canadian or internation-
al law or was criminal according to the general princi-
ples of law recognized by the community of nations;

(h) if finally acquitted of the offence, not to be tried
for it again and, if finally found guilty and punished
for the offence, not to be tried or punished for it again;
and

(i) if found guilty of the offence and if the punishment
for the offence has been varied between the time of
commission and the time of sentencing, to the benefit
of the lesser punishment.

Treatment or punishment

12 Everyone has the right not to be subjected to any cru-
el and unusual treatment or punishment.

Self-crimination

13 A witness who testifies in any proceedings has the
right not to have any incriminating evidence so given
used to incriminate that witness in any other proceed-
ings, except in a prosecution for perjury or for the giving
of contradictory evidence.

Interpreter

14 A party or witness in any proceedings who does not
understand or speak the language in which the proceed-
ings are conducted or who is deaf has the right to the as-
sistance of an interpreter.

Equality Rights

Equality before and under law and equal protection
and benefit of law

15 (1) Every individual is equal before and under the
law and has the right to the equal protection and equal
benefit of the law without discrimination and, in particu-
lar, without discrimination based on race, national or
ethnic origin, colour, religion, sex, age or mental or phys-
ical disability.

Affirmative action programs

(2) Subsection (1) does not preclude any law, program or
activity that has as its object the amelioration of condi-
tions of disadvantaged individuals or groups including
those that are disadvantaged because of race, national or

g) de ne pas étre déclaré coupable en raison d'une ac-
tion ou d’'une omission qui, au moment ou elle est sur-
venue, ne constituait pas une infraction d’apres le
droit interne du Canada ou le droit international et
n’avait pas de caractere criminel d’apres les principes
généraux de droit reconnus par I'ensemble des na-
tions;

h) d’une part de ne pas étre jugé de nouveau pour une
infraction dont il a été définitivement acquitté, d’autre
part de ne pas étre jugé ni puni de nouveau pour une
infraction dont il a été définitivement déclaré coupable
et puni;

i) de bénéficier de la peine la moins sévere, lorsque la
peine qui sanctionne l'infraction dont il est déclaré
coupable est modifiée entre le moment de la perpétra-
tion de I'infraction et celui de la sentence.

Cruauté

12 Chacun a droit a la protection contre tous traite-
ments ou peines cruels et inusités.

Témoignage incriminant

13 Chacun a droit a ce qu’aucun témoignage incriminant
qu’il donne ne soit utilisé pour l'incriminer dans d’autres
procédures, sauf lors de poursuites pour parjure ou pour
témoignages contradictoires.

Interprete

14 La partie ou le témoin qui ne peuvent suivre les pro-
cédures, soit parce qu’ils ne comprennent pas ou ne
parlent pas la langue employée, soit parce qu’ils sont at-
teints de surdité, ont droit a I’assistance d’un interprete.

Droits a I'égalité

Egalité devant la loi, égalité de bénéfice et protection
égale de la loi

15 (1) La loi ne fait acception de personne et s’applique
également a tous, et tous ont droit a la méme protection
et au méme bénéfice de la loi, indépendamment de toute
discrimination, notamment des discriminations fondées
sur la race, l'origine nationale ou ethnique, la couleur, la
religion, le sexe, I'age ou les déficiences mentales ou phy-
siques.

Programmes de promotion sociale

(2) Le paragraphe (1) n’a pas pour effet d’interdire les
lois, programmes ou activités destinés a améliorer la si-
tuation d’individus ou de groupes défavorisés, notam-
ment du fait de leur race, de leur origine nationale ou
ethnique, de leur couleur, de leur religion, de leur sexe,
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CONSOLIDATION CODIFICATION
Canadian Bill of Rights Déclaration canadienne des
droits
S.C. 1960, c. 44 S.C. 1960, ch. 44
Current to September 1, 2025 A jour au 1 septembre 2025
Published by the Minister of Justice at the following address: Publié par le ministre de la Justice a I'adresse suivante :
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PUBLIC

Canadian Bill of Rights
PART I Bill of Rights
Sections 1-2

pg 13

Déclaration canadienne des droits
PARTIE | Déclaration des droits
Articles 1-2

(a) the right of the individual to life, liberty, security
of the person and enjoyment of property, and the right
not to be deprived thereof except by due process of
law;

(b) the right of the individual to equality before the
law and the protection of the law;

(c) freedom of religion;
(d) freedom of speech;
(e) freedom of assembly and association; and

(f) freedom of the press.

Construction of law

2 Every law of Canada shall, unless it is expressly de-
clared by an Act of the Parliament of Canada that it shall
operate notwithstanding the Canadian Bill of Rights, be
so construed and applied as not to abrogate, abridge or
infringe or to authorize the abrogation, abridgment or in-
fringement of any of the rights or freedoms herein recog-
nized and declared, and in particular, no law of Canada
shall be construed or applied so as to

(a) authorize or effect the arbitrary detention, impris-
onment or exile of any person;

(b) impose or authorize the imposition of cruel and
unusual treatment or punishment;

(c) deprive a person who has been arrested or de-
tained

(i) of the right to be informed promptly of the rea-
son for his arrest or detention,

(if) of the right to retain and instruct counsel with-
out delay, or

(iii) of the remedy by way of habeas corpus for the
determination of the validity of his detention and
for his release if the detention is not lawful;

(d) authorize a court, tribunal, commission, board or
other authority to compel a person to give evidence if
he is denied counsel, protection against self crimina-
tion or other constitutional safeguards;

(e) deprive a person of the right to a fair hearing in ac-
cordance with the principles of fundamental justice for
the determination of his rights and obligations;

(f) deprive a person charged with a criminal offence of
the right to be presumed innocent until proved guilty
according to law in a fair and public hearing by an

a) le droit de I'individu a la vie, a la liberté, a la sécuri-
té de la personne ainsi qu’a la jouissance de ses biens,
et le droit de ne s’en voir privé que par I'application ré-
guliere de la loi;

b) le droit de I'individu a I’égalité devant la loi et a la
protection de la loi;

c) laliberté de religion;
d) laliberté de parole;
e) laliberté de réunion et d’association;

f) laliberté de la presse.

Interprétation de la législation

2 Toute loi du Canada, a moins qu’une loi du Parlement
du Canada ne déclare expressément qu’elle s’appliquera
nonobstant la Déclaration canadienne des droits, doit
s’interpréter et s’appliquer de maniére a ne pas suppri-
mer, restreindre ou enfreindre I'un quelconque des droits
ou des libertés reconnus et déclarés aux présentes, ni a
en autoriser la suppression, la diminution ou la trans-
gression, et en particulier, nulle loi du Canada ne doit
s’interpréter ni s’appliquer comme

a) autorisant ou pronongcant la détention, 'emprison-
nement ou l'exil arbitraires de qui que ce soit;

b) infligeant des peines ou traitements cruels et inusi-
tés, ou comme en autorisant I'imposition;

c) privant une personne arrétée ou détenue

(i) du droit d’étre promptement informée des mo-
tifs de son arrestation ou de sa détention,

(ii) du droit de retenir et constituer un avocat sans
délai, ou

(iii) du recours par voie d'habeas corpus pour qu’il
soit jugé de la validité de sa détention et que sa libé-
ration soit ordonnée si la détention n’est pas légale;

d) autorisant une cour, un tribunal, une commission,
un office, un conseill ou une autre autorité a
contraindre une personne a témoigner si on lui refuse
le secours d’'un avocat, la protection contre son propre
témoignage ou l'exercice de toute garantie d’ordre

constitutionnel;

e) privant une personne du droit & une audition im-
partiale de sa cause, selon les principes de justice fon-
damentale, pour la définition de ses droits et obliga-
tions;
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R.S.C., 1985, c. C-34

An Act to provide for the general regulation
of trade and commerce in respect of
conspiracies, trade practices and mergers
affecting competition

Short Title

Short title

1 This Act may be cited as the Competition Act.
R.S., 1985, c. C-34, s. 1; R.S., 1985, c. 19 (2nd Supp.), s. 19.

PART |

Purpose and Interpretation

Purpose

Purpose of Act

1.1 The purpose of this Act is to maintain and encourage
competition in Canada in order to promote the efficiency
and adaptability of the Canadian economy, in order to
expand opportunities for Canadian participation in world
markets while at the same time recognizing the role of
foreign competition in Canada, in order to ensure that
small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy and
in order to provide consumers with competitive prices
and product choices.

R.S., 1985, c. 19 (2nd Supp.), s. 19.

Interpretation

Definitions
2 (1) In this Act,

article means real and personal property of every de-
scription including

(a) money,

Current to September 1, 2025
Last amended on June 20, 2025

L.R.C., 1985, ch. C-34

Loi portant réglementation générale du
commerce en matiere de complots, de

pratiques commerciales et de
fusionnements qui touchent a la
concurrence

Titre abrégé

Titre abrégé
1 Loi sur la concurrence.

L.R. (1985), ch. C-34, art. 1; L.R. (1985), ch. 19 (2¢ suppl.), art. 19.

PARTIE |
Objet et définitions

Objet

Objet

1.1 La présente loi a pour objet de préserver et de favo-
riser la concurrence au Canada dans le but de stimuler
ladaptabilité et l'efficience de I'’économie canadienne,
d’améliorer les chances de participation canadienne aux
marchés mondiaux tout en tenant simultanément compte
du role de la concurrence étrangére au Canada, d’assurer
a la petite et a la moyenne entreprise une chance honnéte
de participer a I’économie canadienne, de méme que
dans le but d’assurer aux consommateurs des prix com-
pétitifs et un choix dans les produits.

L.R. (1985), ch. 19 (2° suppl.), art. 19.

Définitions

Définitions

2 (1) Les définitions qui suivent s’appliquent a la pré-
sente loi.

article Biens meubles et immeubles de toute nature, y
compris :

A jour au 1 septembre 2025
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Competition
PART Il Administration
Sections 7-8

PART Il

Administration

Commissioner of Competition

7 (1) The Governor in Council may appoint an officer to
be known as the Commissioner of Competition, who shall
be responsible for

(a) the administration and enforcement of this Act;
and

(b) the administration and enforcement of the Con-
sumer Packaging and Labelling Act, the Precious
Metals Marking Act and the Textile Labelling Act.

(c) [Repealed, 2012, c. 24, s. 79]

(d) [Repealed, 2012, c. 24, s. 79]

Oath of office

(2) The Commissioner shall, before taking up the duties
of the Commissioner, take and subscribe, before the
Clerk of the Privy Council, an oath or solemn affirmation,
which shall be filed in the office of the Clerk, in the fol-
lowing form:

I do solemnly swear (or affirm) that I will faithfully, truly and impar-
tially, and to the best of my judgment, skill and ability, execute the

powers and trusts reposed in me as Commissioner of Competition.
(In the case where an oath is taken add “So help me God”.)

Salary

(3) The Commissioner shall be paid such salary as may
be from time to time fixed and allowed by the Governor
in Council.

R.S., 1985, c. C-34, s.7; 1999, c. 2, ss. 4, 37; 2012, c. 24, s. 79.

Deputy Commissioners

8 (1) One or more persons may be appointed Deputy
Commissioners of Competition in the manner authorized
by law.

Powers of Deputy

(2) The Governor in Council may authorize a Deputy
Commissioner to exercise the powers and perform the
duties of the Commissioner whenever the Commissioner
is absent or unable to act or whenever there is a vacancy
in the office of Commissioner.

Powers of other persons

(3) The Governor in Council may authorize any person to
exercise the powers and perform the duties of the Com-
missioner whenever the Commissioner and the Deputy
Commissioners are absent or unable to act or, if one or

Current to September 1, 2025
Last amended on June 20, 2025
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Concurrence
PARTIE Il Application
Articles 7-8

PARTIE Il
Application

Commissaire de la concurrence

7 (1) Le commissaire de la concurrence est nommé par
le gouverneur en conseil; il est chargé :

a) d’assurer et de controler I'application de la pré-
sente loi;

b) d’assurer et de contrdler I'application de la Loi sur
Iemballage et létiquetage des produits de consom-
mation, de la Loi sur le poingonnage des métaux pré-
cieux et de la Loi sur Uétiquetage des textiles.

c) [Abrogé, 2012, ch. 24, art. 79]

d) [Abrogé, 2012, ch. 24, art. 79]

Serment professionnel

(2) Préalablement a son entrée en fonctions, le commis-
saire préte et souscrit ou fait, selon le cas, le serment ou
Paffirmation solennelle, tels qu’ils sont formulés ci-apres,
devant le greffier du Conseil privé, au bureau duquel il
est déposé :

Je jure d’exercer (ou affirme solennellement que j'exercerai) avec fi-
délité, sincérité et impartialité, et au mieux de mon jugement, de mon
habileté et de ma capacité, les fonctions et attributions qui me sont

dévolues en ma qualité de commissaire de la concurrence. (Ajouter,
en cas de prestation de serment : « Ainsi Dieu me soit en aide ».)

Traitement

(3) Le commissaire regoit le traitement fixé par le gou-
verneur en conseil.

L.R. (1985), ch. C-34, art. 7; 1999, ch. 2, art. 4 et 37; 2012, ch. 24, art. 79.

Sous-commissaires

8 (1) Le ou les sous-commissaires de la concurrence
sont nommés de la maniére autorisée par la loi.

Pouvoirs du sous-commissaire

(2) Le gouverneur en conseil peut autoriser un sous-
commissaire a exercer les pouvoirs et fonctions du com-
missaire en cas d’absence ou d’empéchement de celui-ci
ou de vacance de son poste.

Autres intérimaires

(3) Le gouverneur en conseil peut autoriser toute autre
personne a exercer les pouvoirs et fonctions du commis-
saire en cas d’absence ou d’empéchement de celui-ci et
des sous-commissaires ou de vacance de leurs postes.
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Civil rights not affected

74.08 Except as otherwise provided in this Part, nothing
in this Part shall be construed as depriving any person of
a civil right of action.

1999, c. 2, s. 22.

Administrative Remedies

Definition of court
74.09 In sections 74.1 to 74.14 and 74.18, court means

(a) in respect of an application by the Commissioner,
the Tribunal, the Federal Court or the superior court
of a province; and

(b) in respect of an application made by a person
granted leave under section 103.1, the Tribunal.
1999, c. 2, s. 22; 2002, c. 8, s. 183; 2024, c. 15, s. 238.

Determination of reviewable conduct and judicial
order

74.1 (1) If, on application by the Commissioner or a
person granted leave under section 103.1, a court deter-
mines that a person is engaging in or has engaged in re-
viewable conduct under this Part, the court may order
the person

(a) not to engage in the conduct or substantially simi-
lar reviewable conduct;

(b) to publish or otherwise disseminate a notice, in
such manner and at such times as the court may speci-
fy, to bring to the attention of the class of persons like-
ly to have been reached or affected by the conduct, the
name under which the person carries on business and
the determination made under this section, including

(i) a description of the reviewable conduct,

(ii) the time period and geographical area to which
the conduct relates, and

(iii) a description of the manner in which any rep-
resentation or advertisement was disseminated, in-
cluding, where applicable, the name of the publica-
tion or other medium employed;

(c) to pay an administrative monetary penalty, in any
manner that the court specifies, in an amount not ex-
ceeding

(i) in the case of an individual, the greater of
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Droits civils non atteints

74.08 Sauf disposition contraire de la présente partie,
celle-ci n’a pas pour effet de priver une personne d’un
droit d’action au civil.

1999, ch. 2, art. 22.

Recours administratifs

Définition de tribunal

74.09 Aux articles 74.1 a 74.14 et 74.18, tribunal s’en-
tend :

a) s’agissant d’'une demande du commissaire, du Tri-
bunal, de la Cour fédérale ou de la cour supérieure
d’une province;

b) s’agissant d'une demande d’'une personne autorisée
en vertu de l’article 103.1, du Tribunal.
1999, ch. 2, art. 22; 2002, ch. 8, art. 183; 2024, ch. 15, art. 238.

Décision et ordonnance

74.1 (1) Le tribunal qui conclut, a la suite dune de-
mande du commissaire ou d’'une personne autorisée en
vertu de l'article 103.1, qu'une personne a ou a eu un
comportement susceptible d’examen visé a la présente
partie peut ordonner a celle-ci :

a) de ne pas se comporter ainsi ou d’'une maniére es-
sentiellement semblable;

b) de diffuser, notamment par publication, un avis,
selon les modalités de forme et de temps qu’il déter-
mine, visant a informer les personnes d’une catégorie
donnée, susceptibles d’avoir été touchées par le com-
portement, du nom de I’entreprise que le contrevenant
exploite et de la décision prise en vertu du présent ar-
ticle, notamment :

(i) 'énoncé des éléments du comportement suscep-
tible d’examen,

(ii) la période et le secteur géographique auxquels
le comportement est afférent,

(iii) '’énoncé des modalités de diffusion utilisées
pour donner les indications ou faire la publicité, no-
tamment, le cas échéant, le nom des médias — no-
tamment de la publication — utilisés;

c) de payer, selon les modalités qu’il peut préciser,
une sanction administrative pécuniaire maximale :

(i) dans le cas d’'une personne physique, correspon-
dant au plus élevé des montants suivants :
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(A) $750,000 and, for each subsequent or-
der, $1,000,000, and

(B) three times the value of the benefit derived
from the deceptive conduct, if that amount can
be reasonably determined, or

(ii) in the case of a corporation, the greater of

(A) $10,000,000 and, for each subsequent or-
der, $15,000,000, and

(B) three times the value of the benefit derived
from the deceptive conduct, or, if that amount
cannot be reasonably determined, 3% of the cor-
poration’s annual worldwide gross revenues; and

(d) in the case of conduct that is reviewable under
paragraph 74.01(1)(a), to pay an amount, not exceed-
ing the total of the amounts paid to the person for the
products in respect of which the conduct was engaged
in, to be distributed among the persons to whom the
products were sold — except wholesalers, retailers or
other distributors, to the extent that they have resold
or distributed the products — in any manner that the
court considers appropriate.

Duration of order

(2) An order made under paragraph (1)(a) applies for a
period of ten years unless the court specifies a shorter pe-
riod.

Saving

(3) No order may be made against a person under para-
graph (1)(b), (c) or (d) if the person establishes that the
person exercised due diligence to prevent the reviewable
conduct from occurring.

Purpose of order

(4) The terms of an order made against a person under
paragraph (1)(b), (c¢) or (d) shall be determined with a
view to promoting conduct by that person that is in con-
formity with the purposes of this Part and not with a view
to punishment.

Aggravating or mitigating factors

(5) Any evidence of the following shall be taken into ac-
count in determining the amount of an administrative
monetary penalty under paragraph (1)(c):

(a) the reach of the conduct within the relevant geo-
graphic market;
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(A) 750000 $ pour la premiére ordonnance et
1 000 000 $ pour toute ordonnance subséquente,

(B) trois fois la valeur du bénéfice tiré du com-
portement trompeur, si ce montant peut étre dé-
terminé raisonnablement,

(ii) dans le cas d’'une personne morale, correspon-
dant au plus élevé des montants suivants :

(A) 10000000 $ pour la premiére ordonnance et
15000 000 $ pour toute ordonnance subséquente,

(B) trois fois la valeur du bénéfice tiré du com-
portement trompeur ou, si ce montant ne peut
pas étre déterminé raisonnablement, trois pour
cent des recettes globales brutes annuelles de la
personne morale;

N

d) s’agissant du comportement visé a lalinéa
74.01(1)a), de payer aux personnes auxquelles les pro-
duits visés par le comportement ont été vendus — sauf
les grossistes, détaillants ou autres distributeurs, dans
la mesure ou ils ont revendu ou distribué les produits
— une somme — ne pouvant excéder la somme totale
payée au contrevenant pour ces produits — devant
étre répartie entre elles de la maniére qu’il estime in-
diquée.

Durée d’application

(2) Les ordonnances rendues en vertu de I'alinéa (1)a)
s’appliquent pendant une période de dix ans, ou pendant
la période plus courte fixée par le tribunal.

Disculpation

(3) L’ordonnance prévue aux alinéas (1)b), c) ou d) ne
peut étre rendue si la personne visée établit qu’elle a fait
preuve de toute la diligence voulue pour empécher le
comportement reproché.

But de I'ordonnance

(4) Les conditions de 'ordonnance rendue en vertu des
alinéas (1)b), c) ou d) sont fixées de facon a encourager le
contrevenant a adopter un comportement compatible
avec les objectifs de la présente partie et non pas a le pu-
nir.

Circonstances aggravantes ou atténuantes

(5) Pour la détermination du montant de la sanction ad-
ministrative pécuniaire prévue a I'alinéa (1)c), il est tenu
compte des éléments suivants :

a) la portée du comportement sur le marché géogra-
phique pertinent;
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(b) the frequency and duration of the conduct;

(c) the vulnerability of the class of persons likely to be
adversely affected by the conduct;

(d) the materiality of any representation;

(e) the likelihood of self-correction in the relevant ge-
ographic market;

(f) the effect on competition in the relevant market;

(g) the gross revenue from sales affected by the con-
duct;

(h) the financial position of the person against whom
the order is made;

(i) the history of compliance with this Act by the per-
son against whom the order is made;

(j) any decision of the court in relation to an applica-
tion for an order under paragraph (1)(d);

(k) any other amounts paid or ordered to be paid by
the person against whom the order is made as a re-
fund or as restitution or other compensation in re-
spect of the conduct; and

(1) any other relevant factor.

Meaning of subsequent order

(6) For the purposes of paragraph (1)(c), an order made
against a person in respect of conduct that is reviewable
under paragraph 74.01(1)(a), (b), (b.1) or (c), subsection
74.01(2) or (3) or section 74.011, 74.02, 74.04, 74.05 or
74.06 is a subsequent order if

(a) an order was previously made against the person
under this section in respect of conduct reviewable un-
der the same provision;

(b) the person was previously convicted of an offence
under the provision of Part VI, as that Part read im-
mediately before the coming into force of this Part,
that corresponded to the provision of this Part;

(c) in the case of an order in respect of conduct re-
viewable under paragraph 74.01(1)(a) or section
74.011, the person was previously convicted of an of-
fence under section 52, or under paragraph 52(1)(a) as
it read immediately before the coming into force of
this Part; or
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b) la fréquence et la durée du comportement;

c) la vulnérabilité des catégories de personnes suscep-
tibles de souffrir du comportement;

d) I'importance des indications;

e) la possibilité d’'un redressement de la situation sur
le marché géographique pertinent;

f) leffet sur la concurrence dans le marché pertinent;

g) le revenu brut provenant des ventes sur lesquelles
le comportement a eu une incidence;

h) la situation financiére de la personne visée par 1’or-
donnance;

i) le comportement antérieur de la personne visée par
l'ordonnance en ce qui a trait au respect de la présente
loi;

j) toute décision du tribunal a I’égard d’'une demande
d’ordonnance présentée au titre de I’alinéa (1)d);

k) toute somme déja payée par la personne visée par
l'ordonnance ou a payer par elle en vertu d’'une ordon-
nance, a titre de remboursement, de restitution ou de
toute autre forme de dédommagement a I'égard du
comportement;

I) tout autre élément pertinent.

Sens de I'ordonnance subséquente

(6) Pour l'application de I’alinéa (1)c), 'ordonnance ren-
due contre une personne a ’égard d’'un comportement
susceptible d’examen en application des alinéas
74.01(1)a), b), b.1) ou ¢), des paragraphes 74.01(2) ou (3)
ou des articles 74.011, 74.02, 74.04, 74.05 ou 74.06 consti-
tue une ordonnance subséquente dans les cas suivants :

a) une ordonnance a été rendue antérieurement en
vertu du présent article contre la personne a I'égard
d’'un comportement susceptible d’examen visé par la
méme disposition;

b) la personne a déja été déclarée coupable d’une in-
fraction prévue par une disposition de la partie VI,
dans sa version antérieure a ’entrée en vigueur de la
présente partie, qui correspond a la disposition de la
présente partie;

c) dans le cas d’'une ordonnance rendue a I'égard du
comportement susceptible d’examen visé a l'alinéa
74.01(1)a) ou a l'article 74.011, la personne a déja été
déclarée coupable d’une infraction a l’article 52, ou a
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(d) in the case of an order in respect of conduct re-
viewable under subsection 74.01(2) or (3), the person
was previously convicted of an offence under para-
graph 52(1)(d) as it read immediately before the com-
ing into force of this Part.

Amounts already paid

(7) In determining an amount to be paid under para-
graph (1)(d), the court shall take into account any other
amounts paid or ordered to be paid by the person against
whom the order is made as a refund or as restitution or
other compensation in respect of the products.

Implementation of the order

(8) The court may specify in an order made under para-
graph (1)(d) any terms that it considers necessary for the
order’s implementation, including terms

(a) specifying how the payment is to be administered;

(b) respecting the appointment of an administrator to
administer the payment and specifying the terms of
administration;

(c) requiring the person against whom the order is
made to pay the administrative costs related to the
payment as well as the fees to be paid to an adminis-
trator;

(d) requiring that potential claimants be notified in
the time and manner specified by the court;

(e) specifying the time and manner for making claims;

(f) specifying the conditions for the eligibility of
claimants, including conditions relating to the return
of the products to the person against whom the order
is made; and

(g) providing for the manner in which, and the terms
on which, any amount of the payment that remains
unclaimed or undistributed is to be dealt with.

Variation of terms

(9) On application by the Commissioner or the person
against whom the order is made, the court may vary any
term that is specified under subsection (8).
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I’alinéa 52(1)a) dans sa version antérieure a ’entrée en
vigueur de la présente partie;

d) dans le cas d’'une ordonnance rendue a I’égard du
comportement susceptible d’examen visé aux para-
graphes 74.01(2) ou (3), la personne a déja été déclarée
coupable d’une infraction a l'alinéa 52(1)d) dans sa
version antérieure a I’entrée en vigueur de la présente
partie.

Sommes déja payées

(7) Dans la détermination de la somme a payer au titre
de I'alinéa (1)d), le tribunal tient compte de toute somme
déja payée par le contrevenant ou a payer par lui en vertu
d’une ordonnance, a titre de remboursement, de restitu-
tion ou de toute autre forme de dédommagement a
I’égard des produits.

Exécution de I'ordonnance

(8) Le tribunal peut, dans 'ordonnance rendue au titre
de T’alinéa (1)d), préciser les conditions qu’il estime né-
cessaires a son exécution, notamment :

a) prévoir comment la somme a payer doit étre admi-
nistrée;

b) nommer un administrateur chargé d’administrer
cette somme et préciser les modalités d’administra-
tion;

c) mettre a la charge du contrevenant les frais d’admi-
nistration de la somme ainsi que les honoraires de
l'administrateur;

d) exiger que les réclamants éventuels soient avisés
selon les modalités de forme et de temps qu’il précise;

e) préciser les modalités de forme et de temps quant a
la présentation de toute réclamation;

f) établir les critéres d’admissibilité des réclamants,
notamment toute exigence relative au retour des pro-
duits au contrevenant;

g) prévoir la maniére dont la somme éventuellement
non réclamée ou non distribuée doit étre traitée et les
conditions afférentes.

Modification des conditions

(9) Le tribunal peut, sur demande du commissaire ou de
la personne visée par I'ordonnance, modifier les condi-
tions qu’il a précisées en vertu du paragraphe (8).
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(e) pre-emption of scarce facilities or resources re-
quired by a competitor for the operation of a business,
with the object of withholding the facilities or re-
sources from a market;

(f) buying up of products to prevent the erosion of ex-
isting price levels;

(g) adoption of product specifications that are incom-
patible with products produced by any other person
and are designed to prevent his entry into, or to elimi-
nate him from, a market;

(h) requiring or inducing a supplier to sell only or pri-
marily to certain customers, or to refrain from selling
to a competitor, with the object of preventing a com-
petitor’s entry into, or expansion in, a market;

(i) selling articles at a price lower than the acquisition
cost for the purpose of disciplining or eliminating a
competitor;

(j) a selective or discriminatory response to an actual
or potential competitor for the purpose of impeding or
preventing the competitor’s entry into, or expansion
in, a market or eliminating the competitor from a mar-
ket; and

(k) directly or indirectly imposing excessive and un-
fair selling prices.

(2) [Repealed, 2009, c. 2, s. 427]

R.S., 1985, c. 19 (2nd Supp.), s. 45; 2000, c. 15, s. 13; 2009, c. 2, s. 427; 2022, c. 10, s.
261; 2023, c. 31,s.7.1.

Prohibition if abuse of dominant position

79 (1) On application by the Commissioner or a person
granted leave under section 103.1, if the Tribunal finds
that one or more persons substantially or completely
control a class or species of business throughout Canada
or any area of Canada, it may make an order prohibiting
the person or persons from engaging in a practice or con-
duct if it finds that the person or persons have engaged in
or are engaging in

(a) a practice of anti-competitive acts; or
(b) conduct

(i) that had, is having or is likely to have the effect
of preventing or lessening competition substantially
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d) l'utilisation sélective et temporaire de marques de

combat destinées a mettre au pas ou a éliminer un
concurrent;

e) la préemption d’installations ou de ressources rares
nécessaires a un concurrent pour l'exploitation d'une
entreprise, dans le but de retenir ces installations ou
ces ressources hors d'un marché;

f) lachat de produits dans le but d’empécher I’érosion
des structures de prix existantes;

g) l'adoption, pour des produits, de normes incompa-
tibles avec les produits fabriqués par une autre per-
sonne et destinées a empécher 'entrée de cette der-
niére dans un marché ou a I’éliminer d’un marché;

h) le fait d’inciter un fournisseur a ne vendre unique-
ment ou principalement qu’a certains clients, ou a ne
pas vendre a un concurrent ou encore le fait d’exiger
I'une ou l'autre de ces attitudes de la part de ce four-
nisseur, afin d’empécher I'entrée ou la participation
accrue d’un concurrent dans un marché;

i) le fait de vendre des articles & un prix inférieur au
colt d’acquisition de ces articles dans le but de disci-
pliner ou d’éliminer un concurrent;

j) la réponse sélective ou discriminatoire a un concur-
rent actuel ou potentiel, visant a entraver ou a empé-
cher l'entrée ou l'expansion d’'un concurrent sur un
marché ou a I’éliminer du marché;

k) I'imposition directe ou indirecte de prix de vente
excessifs et injustes.

(2) [Abrogé, 2009, ch. 2, art. 427]

L.R. (1985), ch. 19 (28 suppl.), art. 45; 2000, ch. 15, art. 13; 2009, ch. 2, art. 427; 2022, ch.
10, art. 261; 2023, ch. 31, art. 7.1.

Ordonnance d’interdiction : abus de position
dominante

79 (1) Lorsque, a la suite d’'une demande du commis-
saire ou d’'une personne autorisée en vertu de l'article
103.1, il conclut qu'une ou plusieurs personnes controlent
sensiblement ou complétement une catégorie ou espéce
d’entreprises a la grandeur du Canada ou d’une de ses ré-
gions et adoptent ou ont adopté une pratique ou un com-
portement ci-apres, le Tribunal peut rendre une ordon-
nance leur interdisant d’adopter la pratique ou le
comportement :

a) une pratique d’agissements anti-concurrentiels;

b) un comportement qui a, a eu ou aura vraisembla-
blement pour effet d’empécher ou de diminuer sensi-
blement la concurrence dans un marché dans lequel la
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in a market in which the person or persons have a
plausible competitive interest, and

(ii) the effect is not a result of superior competitive
performance.

Additional or alternative order

(2) If, on an application under subsection (1), the Tri-
bunal finds that a practice of anti-competitive acts
amounts to conduct that has had or is having the effect of
preventing or lessening competition substantially in a
market in which the person or persons have a plausible
competitive interest and that an order under subsection
(1) is not likely to restore competition in that market, the
Tribunal may, in addition to or in lieu of making an order
under subsection (1), make an order directing any or all
persons against whom an order is sought to take actions,
including the divestiture of assets or shares, that are rea-
sonable and necessary to overcome the effects of the
practice in that market.

Limitation

(3) In making an order under subsection (2), the Tri-
bunal shall make the order in such terms as will in its
opinion interfere with the rights of any person to whom
the order is directed or any other person affected by it
only to the extent necessary to achieve the purpose of the
order.

Administrative monetary penalty

(3.1) If the Tribunal finds that a person has engaged in
or is engaging in a practice of anti-competitive acts that
amounts to conduct that has had or is having the effect of
preventing or lessening competition substantially in a
market in which the person has a plausible competitive
interest and it makes an order against the person under
subsection (1) or (2), it may also order them to pay, in
any manner that it specifies, an administrative monetary
penalty in an amount not exceeding the greater of

(a) $25,000,000 and, for each subsequent order under
either of those subsections, an amount not exceed-
ing $35,000,000, and

(b) three times the value of the benefit derived from
the anti-competitive practice, or, if that amount can-
not be reasonably determined, 3% of the person’s an-
nual worldwide gross revenues.
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personne ou les personnes ont un intérét concurren-
tiel valable, cet effet ne résultant pas d'un rendement
concurrentiel supérieur.

Ordonnance supplémentaire ou substitutive

(2) Dans les cas o, a la suite de la demande visée au pa-
ragraphe (1), il conclut quune pratique d’agissements
anti-concurrentiels constitue un comportement qui a eu
ou a pour effet d’empécher ou de diminuer sensiblement
la concurrence dans un marché dans lequel la personne a
un intérét concurrentiel valable et qu'une ordonnance
rendue aux termes du paragraphe (1) n’aura vraisembla-
blement pas pour effet de rétablir la concurrence dans ce
marché, le Tribunal peut, en sus ou au lieu de rendre l'or-
donnance prévue au paragraphe (1), rendre une ordon-
nance enjoignant a 'une ou l'autre ou a 'ensemble des
personnes visées par la demande d’ordonnance de
prendre des mesures raisonnables et nécessaires dans le
but d’enrayer les effets de la pratique sur le marché en
question et, notamment, de se départir d’éléments d’actif
ou d’actions.

Restriction

(3) Lorsque le Tribunal rend une ordonnance en applica-
tion du paragraphe (2), il le fait aux conditions qui, & son
avis, ne porteront atteinte aux droits de la personne visée
par cette ordonnance ou a ceux des autres personnes tou-
chées par cette ordonnance que dans la mesure de ce qui
est nécessaire a la réalisation de 'objet de 'ordonnance.

Sanction administrative pécuniaire

(3.1) S’il conclut qu'une personne adopte ou a adopté
une pratique d’agissements anti-concurrentiels consti-
tuant un comportement qui a eu ou a pour effet d’empé-
cher ou de diminuer sensiblement la concurrence dans
un marché dans lequel la personne a un intérét concur-
rentiel valable et rend une ordonnance en vertu de I'un
des paragraphes (1) ou (2) contre la personne, le Tribunal
peut aussi lui ordonner de payer, selon les modalités qu’il
peut préciser, une sanction administrative pécuniaire
maximale qui ne peut dépasser le plus élevé des mon-
tants suivants :

a) 25000000 $ et, pour toute ordonnance subséquente
rendue en vertu de l'un de ces paragraphes,
35000000 $;

b) trois fois la valeur du bénéfice sur lequel la pra-
tique a eu une incidence ou, si ce montant ne peut pas
étre déterminé raisonnablement, trois pour cent des
recettes globales brutes annuelles de cette personne.
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Aggravating or mitigating factors

(3.2) In determining the amount of an administrative
monetary penalty, the Tribunal shall take into account
any evidence of the following:

(a) the effect on competition in the relevant market;

(b) the gross revenue from sales affected by the prac-
tice;

(c) any actual or anticipated profits affected by the
practice;

(d) the financial position of the person against whom
the order is made;

(d.1) the amount that the person against whom the
order is made is required to pay under an order made
under subsection (4.1);

(e) the history of compliance with this Act by the per-
son against whom the order is made; and

(f) any other relevant factor.

Purpose of order

(3.3) The purpose of an order made against a person un-
der subsection (3.1) is to promote practices by that per-
son that are in conformity with the purposes of this sec-
tion and not to punish that person.

Factors to be considered

(4) In determining, for the purposes of subsections (1)
and (2), whether conduct has had, is having or is likely to
have the effect of preventing or lessening competition
substantially in a market, the Tribunal may consider

(a) the effect of the conduct on barriers to entry in the
market, including network effects;

(b) the effect of the conduct on price or non-price
competition, including quality, choice or consumer
privacy;

(c) the nature and extent of change and innovation in
a relevant market; and

(d) any other factor that is relevant to competition in
the market that is or would be affected by the conduct.

Additional order — person granted leave

(4.1) If, as the result of an application by a person grant-
ed leave under section 103.1, the Tribunal finds that a

Current to September 1, 2025
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Facteurs a prendre en compte

(3.2) Pour la détermination du montant de la sanction
administrative pécuniaire, il est tenu compte des élé-
ments suivants :

a) leffet sur la concurrence dans le marché pertinent;

b) le revenu brut provenant des ventes sur lesquelles
la pratique a eu une incidence;

c) les bénéfices réels ou prévus sur lesquels la pra-
tique a eu une incidence;

d) la situation financiere de la personne visée par 'or-
donnance;

d.1) la somme que la personne visée par 'ordonnance
est tenue de payer au titre d'une ordonnance rendue
en vertu du paragraphe (4.1);

e) le comportement antérieur de la personne visée par
l'ordonnance en ce qui a trait au respect de la présente
loi;

f) tout autre élément pertinent.

But de la sanction

(3.3) La sanction prévue au paragraphe (3.1) vise a en-
courager la personne visée par I'ordonnance a adopter
des pratiques compatibles avec les objectifs du présent
article et non pas a la punir.

Facteurs a considérer

(4) Pour I'application des paragraphes (1) et (2), lorsqu’il
décide de la question de savoir si un comportement a eu,
a ou aura vraisemblablement pour effet d’empécher ou
de diminuer sensiblement la concurrence dans un mar-
ché, le Tribunal peut tenir compte des facteurs suivants :

a) les entraves a l'accés au marché, y compris les ef-
fets de réseau;

b) tout effet du comportement sur la concurrence
hors prix ou par les prix, notamment la qualité, le
choix ou la vie privée des consommateurs;

c) la nature et la portée des changements et des inno-
vations dans tout marché pertinent;

d) tout autre facteur qui est relatif a la concurrence
dans le marché et qui est ou serait touché par le com-
portement.

Ordonnance additionnelle — personne autorisée

(4.1) Si, a la suite d’'une demande présentée par une per-
sonne autorisée en vertu de larticle 103.1, il conclut
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person has engaged in or is engaging in a practice of anti-
competitive acts that amounts to conduct that has had or
is having the effect of preventing or lessening competi-
tion substantially in a market in which the person has a
plausible competitive interest and it makes an order un-
der subsection (1) or (2) against the person, it may also
order the person against whom the order is made to pay
an amount, not exceeding the value of the benefit derived
from the conduct that is the subject of the order, to be
distributed among the applicant and any other person af-
fected by the conduct, in any manner that the Tribunal
considers appropriate.

Implementation of the order

(4.2) The Tribunal may specify in an order made under
subsection (4.1) any term that it considers necessary for
the order’s implementation, including any term referred
to in any of paragraphs 75(1.3)(a) to (g).

Exception

(5) For the purpose of this section, an act engaged in
pursuant only to the exercise of any right or enjoyment of
any interest derived under the Copyright Act, Industrial
Design Act, Integrated Circuit Topography Act, Patent
Act, Trademarks Act or any other Act of Parliament per-
taining to intellectual or industrial property is not an an-
ti-competitive act.

Limitation period

(6) No application may be made under this section in re-
spect of a practice of anti-competitive acts or conduct
more than three years after the practice or conduct has
ceased.

Where proceedings commenced under section 45, 49,
76, 90.1 or 92

(7) No application may be made under this section
against a person on the basis of facts that are the same or
substantially the same as the facts on the basis of which

(a) proceedings have been commenced against that
person under section 45 or 49; or

(b) an order against that person has been made under
section 76, 90.1 or 92.

Inferences

(8) In considering an application by a person granted
leave under section 103.1, the Tribunal may not draw any
inference from the fact that the Commissioner has or has
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qu’une personne adopte ou a adopté une pratique d’agis-
sements anti-concurrentiels constituant un comporte-
ment qui a eu ou a pour effet d’empécher ou de diminuer
sensiblement la concurrence dans un marché dans lequel
la personne a un intérét concurrentiel valable et rend une
ordonnance en vertu des paragraphes (1) ou (2) contre la
personne, le Tribunal peut également lui ordonner de
payer une somme — ne pouvant excéder la valeur du bé-
néfice tiré du comportement visé par I'ordonnance — de-
vant étre répartie, de la maniére qu’il estime indiquée,
entre le demandeur et toute autre personne touchée par
le comportement.

Exécution de I'ordonnance

(4.2) Le Tribunal peut, dans l'ordonnance rendue en
vertu du paragraphe (4.1), préciser les conditions qu’il es-
time nécessaires a son exécution, notamment tout élé-
ment prévu a I'un des alinéas 75(1.3)a) a g).

Exception

(5) Pour l'application du présent article, un agissement
résultant du seul fait de I'exercice de quelque droit ou de
la jouissance de quelque intérét découlant de la Lot sur
les brevets, de la Loi sur les dessins industriels, de la Loi
sur le droit d’auteur, de la Loi sur les marques de com-
merce, de la Loi sur les topographies de circuits intégrés
ou de toute autre loi fédérale relative a la propriété intel-
lectuelle ou industrielle ne constitue pas un agissement
anti-concurrentiel.

Prescription

(6) Aucune demande ne peut étre présentée en vertu du
présent article a '’égard d’une pratique d’agissements an-
ti-concurrentiels ou d’'un comportement, si la pratique ou
le comportement en question a cessé depuis plus de trois
ans.

Procédures en vertu des articles 45, 49, 76, 90.1 ou 92

(7) Aucune demande a ’endroit d’'une personne ne peut
étre présentée au titre du présent article si les faits au
soutien de la demande sont les mémes ou essentielle-
ment les mémes que ceux qui ont été allégués au soutien :

a) d’'une procédure engagée a I’endroit de cette per-
sonne en vertu des articles 45 ou 49;

b) d’une ordonnance rendue contre cette personne en
vertu des articles 76, 90.1 ou 92.

Application

(8) Le Tribunal saisi d'une demande présentée par une
personne autorisée en vertu de I'article 103.1 ne peut tirer
quelque conclusion que ce soit du fait que le commissaire
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Schedule “B” — Criminal Code Provisions

Purpose

718 The fundamental purpose of sentencing is to protect society and to contribute, along with
crime prevention initiatives, to respect for the law and the maintenance of a just, peaceful and safe
society by imposing just sanctions that have one or more of the following objectives:

(a) to denounce unlawful conduct and the harm done to victims or to the community that
is caused by unlawful conduct;

(b) to deter the offender and other persons from committing offences;

(c) to separate offenders from society, where necessary;

(d) to assist in rehabilitating offenders;

(e) to provide reparations for harm done to victims or to the community; and

(f) to promote a sense of responsibility in offenders, and acknowledgment of the harm
done to victims or to the community.

Fundamental principle

718.1 A sentence must be proportionate to the gravity of the offence and the degree of
responsibility of the offender.

Other sentencing principles
718.2 A court that imposes a sentence shall also take into consideration the following principles:

(a) a sentence should be increased or reduced to account for any relevant aggravating or
mitigating circumstances relating to the offence or the offender, and, without limiting
the generality of the foregoing,

(1) evidence that the offence was motivated by bias, prejudice or hate based
on race, national or ethnic origin, language, colour, religion, sex, age,
mental or physical disability, sexual orientation, or gender identity or
expression, or on any other similar factor,

(i1) evidence that the offender, in committing the offence, abused the
offender’s intimate partner or a member of the victim or the offender’s
family,

(11.1) evidence that the offender, in committing the offence, abused a person
under the age of eighteen years,

(11.2) evidence that the offender involved a person under the age of 18 years
in the commission of the offence,
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(ii1) evidence that the offender, in committing the offence, abused a position
of trust or authority in relation to the victim,

(ii1.1) evidence that the offence had a significant impact on the victim,
considering their age and other personal circumstances, including their
health and financial situation,

(iii.2) evidence that the offence was committed against a person who, in the
performance of their duties and functions, was providing health services,
including personal care services,

(iv) evidence that the offence was committed for the benefit of, at the
direction of or in association with a criminal organization,

(v) evidence that the offence was a terrorism offence,

(vi) evidence that the offence was committed while the offender was
subject to a conditional sentence order made under section 742.1 or
released on parole, statutory release or unescorted temporary absence under
the Corrections and Conditional Release Act, and

(vii) evidence that the commission of the offence had the effect of impeding
another person from obtaining health services, including personal care
services,

shall be deemed to be aggravating circumstances;

(b) a sentence should be similar to sentences imposed on similar offenders for similar
offences committed in similar circumstances;

(c) where consecutive sentences are imposed, the combined sentence should not be
unduly long or harsh;

(d) an offender should not be deprived of liberty, if less restrictive sanctions may be
appropriate in the circumstances; and

(e) all available sanctions, other than imprisonment, that are reasonable in the
circumstances and consistent with the harm done to victims or to the community should
be considered for all offenders, with particular attention to the circumstances of
Aboriginal offenders.

Additional factors

718.21 A court that imposes a sentence on an organization shall also take into consideration the
following factors:

(a) any advantage realized by the organization as a result of the offence;

(b) the degree of planning involved in carrying out the offence and the duration and
complexity of the offence;
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(c) whether the organization has attempted to conceal its assets, or convert them, in order
to show that it is not able to pay a fine or make restitution;

(d) the impact that the sentence would have on the economic viability of the organization
and the continued employment of its employees;

(e) the cost to public authorities of the investigation and prosecution of the offence;

(f) any regulatory penalty imposed on the organization or one of its representatives in
respect of the conduct that formed the basis of the offence;

(g) whether the organization was — or any of its representatives who were involved in
the commission of the offence were — convicted of a similar offence or sanctioned by
a regulatory body for similar conduct;

(h) any penalty imposed by the organization on a representative for their role in the
commission of the offence;

(i) any restitution that the organization is ordered to make or any amount that the
organization has paid to a victim of the offence; and

(j) any measures that the organization has taken to reduce the likelihood of it committing
a subsequent offence.

Degrees of punishment

718.3 (1) Where an enactment prescribes different degrees or kinds of punishment in respect of an
offence, the punishment to be imposed is, subject to the limitations prescribed in the enactment, in
the discretion of the court that convicts a person who commits the offence.

Discretion respecting punishment

(2) Where an enactment prescribes a punishment in respect of an offence, the punishment
to be imposed is, subject to the limitations prescribed in the enactment, in the discretion of
the court that convicts a person who commits the offence, but no punishment is a minimum
punishment unless it is declared to be a minimum punishment.

Imprisonment in default where term not specified

(3) Where an accused is convicted of an offence punishable with both fine and imprisonment
and a term of imprisonment in default of payment of the fine is not specified in the enactment
that prescribes the punishment to be imposed, the imprisonment that may be imposed in
default of payment shall not exceed the term of imprisonment that is prescribed in respect
of the offence.

Cumulative punishments

(4) The court that sentences an accused shall consider directing

(a) that the term of imprisonment that it imposes be served consecutively to a
sentence of imprisonment to which the accused is subject at the time of
sentencing; and
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(b) that the terms of imprisonment that it imposes at the same time for more than
one offence be served consecutively, including when

(1) the offences do not arise out of the same event or series of
events,

(i1) one of the offences was committed while the accused was on
judicial interim release, including pending the determination of an
appeal, or

(iii) one of the offences was committed while the accused was
fleeing from a peace officer.

Cumulative punishments — fines

(5) For the purposes of subsection (4), a term of imprisonment includes imprisonment that
results from the operation of subsection 734(4).

Cumulative punishments — youth
(6) For the purposes of subsection (4), a sentence of imprisonment includes

(a) a disposition made under paragraph 20(1)(k) or (k.1) of the Young Offenders
Act, chapter Y-1 of the Revised Statutes of Canada, 1985;

(b) a youth sentence imposed under paragraph 42(2)(n), (o), (q) or (r) of
the Youth Criminal Justice Act; and

(c) a sentence that results from the operation of subsection 743.5(1) or (2).

Cumulative punishments — sexual offences against children

(7) When a court sentences an accused at the same time for more than one sexual offence
committed against a child, the court shall direct

(a) that a sentence of imprisonment it imposes for an offence under section 163.1
be served consecutively to a sentence of imprisonment it imposes for a sexual
offence under another section of this Act committed against a child; and

(b) that a sentence of imprisonment it imposes for a sexual offence committed
against a child, other than an offence under section 163.1, be served
consecutively to a sentence of imprisonment it imposes for a sexual offence
committed against another child other than an offence under section 163.1.

Maximum penalty — intimate partner

(8) If an accused is convicted of an indictable offence in the commission of which violence
was used, threatened or attempted against an intimate partner and the accused has been
previously convicted of an offence in the commission of which violence was used,
threatened or attempted against an intimate partner, the court may impose a term of
imprisonment that is more than the maximum term of imprisonment provided for that
offence but not more than
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(a) five years, if the maximum term of imprisonment for the offence is two years
or more but less than five years;

(b) 10 years, if the maximum term of imprisonment for the offence is five years
or more but less than 10 years;

(c) 14 years, if the maximum term of imprisonment for the offence is 10 years or
more but less than 14 years; or

(d) life, if the maximum term of imprisonment for the offence is 14 years or more
and up to imprisonment for life.
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OTTAWA, ONT. # 104 THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34;

AND IN THE MATTER OF certain conduct of Google Canada Corporation and
Google LLC relating to the supply of online advertising technology services in Canada;

AND IN THE MATTER OF an application by the Commissioner of Competition for

one or more orders pursuant to section 79 of the Competition Act.

BETWEEN:
COMMISSIONER OF COMPETITION

Applicant

—and —

GOOGLE CANADA CORPORATION AND GOOGLE LLC

Respondents
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TAKE NOTICE that the Applicant, the Commissioner of Competition (the
“Commissioner”), will make an application to the Competition Tribunal (the
“Tribunal”) pursuant to section 79 of the Competition Act (the “Act”) for an order

pursuant to subsection 79 of the Act for:
a) an order pursuant to subsections 79(1), 79(2) and 79(3.1) of the Act:

a. requiring Google Canada Corporation and Google LLC (collectively,
“Google”) to divest Google’s publisher ad server, DFP, and Google’s
ad exchange, AdX, along with any additional structural relief as needed
to restore competition and overcome the effects of Google’s anti-

competitive practice in Canada;

b. otherwise, prohibiting Google from continuing to engage in the anti-
competitive practice described herein and from engaging in any other
practices with the same purpose and effect in Canada; and

c. requiring Google to pay an administrative monetary penalty in such an

amount as the Tribunal decides is appropriatedirecting-Google-to-pay an

b) directing Google to pay costs; and
c) such other relief as the Tribunal may consider appropriate.

AND TAKE NOTICE that the timing and place of hearing of this matter shall be fixed

in accordance with the practice of the Tribunal,

AND TAKE FURTHER NOTICE that the Applicant has attached hereto as Schedule

“A” a concise statement of the economic theory of the case.
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Julie Guindon Appellant
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Her Majesty The Queen Respondent
and

Attorney General of Ontario,

Attorney General of Quebec,

Chartered Professional Accountants Canada
and Canadian Constitution

Foundation Interveners

INDEXED AS: GUINDON v. CANADA
2015 SCC 41

File No.: 35519.

2014: December 5; 2015: July 31.

Present: Abella, Rothstein, Cromwell, Moldaver,
Karakatsanis, Wagner and Gascon JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Constitutional law — Charter of Rights — Income tax
— Penalty for misrepresentation — Individual assessed
for penalties under s. 163.2 of Income Tax Act, which
imposes monetary penalties on every person who makes
false statement that could be used by another person for
purpose of Act — Whether proceeding under s. 163.2 is
criminal in nature or leads to imposition of true penal
consequences — Whether individual assessed for penal-
ties is person “charged with an offence” within meaning
of s. 11 of Canadian Charter of Rights and Freedoms —
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 163.2.

Constitutional law — Courts — Procedure — Notice
of constitutional question given to attorneys general in
this Court but not in courts below — Whether this Court
should exercise its discretion to address merits of consti-
tutional issue —Tax Court of Canada Act, R.S.C. 1985,
c.T-2, 5. 19.2.

Julie Guindon Appelante

C.

Sa Majesté la Reine Intimée
et

Procureur général de I’Ontario,

procureure générale du Québec,

Comptables professionnels agréés du Canada
et Canadian Constitution

Foundation Intervenants

REPERTORIE : GUINDON ¢. CANADA
2015 CSC 41

N° du greffe : 35519.

2014 : 5 décembre; 2015 : 31 juillet.

Présents : Les juges Abella, Rothstein, Cromwell,
Moldaver, Karakatsanis, Wagner et Gascon.

EN APPEL DE LA COUR D’APPEL FEDERALE

Droit constitutionnel — Charte des droits — Impot
sur le revenu — Pénalité pour faux énoncé — Cotisation
établie a I’égard d’un particulier suivant ’art. 163.2
de la Loi de I'impot sur le revenu, lequel rend passible
d’une sanction pécuniaire toute personne qui fait un
faux énoncé qu’un tiers pourrait utiliser dans le cadre
de I'application de la Loi — La procédure qui découle de
cet article est-elle de nature criminelle ou entraine-t-elle
de véritables conséquences pénales? — La personne qui
se voit infliger une pénalité est-elle « inculpée » au sens
de lart. 11 de la Charte canadienne des droits et liber-
tés? — Loi de I’impét sur le revenu, L.R.C. 1985, c. 1
(5¢suppl.), art. 163.2.

Droit constitutionnel — Tribunaux — Procédure —
Avis de question constitutionnelle donné aux procu-
reurs généraux dans l’instance devant la Cour, mais
non dans les instances précédentes — Y a-t-il lieu que
la Cour exerce le pouvoir discrétionnaire qui lui permet
de connaitre de la question constitutionnelle sur le fond?
— Loi sur la Cour canadienne de ’impot, L.R.C. 1985,
c. T-2, art. 19.2.

2015 SCC 41 (CanLll)
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Proceedings have a criminal purpose when they
seek to bring the subject of the proceedings “to ac-
count to society” for conduct “violating the public
interest”: Shubley, at p. 20.

[46] A “true penal consequence” is “imprison-
ment or a fine which by its magnitude would ap-
pear to be imposed for the purpose of redressing
the wrong done to society at large rather than to the
maintenance of internal discipline within [a] lim-
ited sphere of activity”: Wigglesworth, at p. 561;
see also Martineau, at para. 57. There is inevitably
some overlap between the analysis of the purpose
of the scheme and the purpose of the sanction, but
the jurisprudence has looked at both separately
to the extent that is possible, recognizing that the
proceeding will be an offence for s. 11 purposes
if it meets either branch of the test, and that situa-
tions in which a proceeding meets one but not both
branches will be rare: ibid.

[47] We will elaborate these principles further as
we apply them to the provision in issue here. But
first we turn to consider some of the criticisms of
this approach to the analysis.

(3) Criticisms of the Wigglesworth/Martineau
Tests

[48] The Wigglesworth/Martineau tests have been
subject to criticism. It has been said that the distinc-
tion between the criminal in nature and true penal
consequence tests is unclear, the reasoning is circu-
lar, or the tests cannot properly account for the par-
ticular context of modern administrative monetary
penalties. (See, e.g., D. McLeod, “Facing the Con-
sequences: Should the Charter Apply to Adminis-
trative Proceedings Involving Monetary Penalties?”
(2012), 30 N.J.C.L. 59; factum of the intervener
the Canadian Constitution Foundation (“CCF”);
S. Aylward and L. Ritacca, “In Defence of Admin-
istrative Law: Procedural Fairness for Administra-
tive Monetary Penalties” (2015), 28 C.J.A.L.P. 35.)

procédure a un objectif criminel lorsqu’elle vise a
amener la personne en cause « a rendre compte a
la société » d’une conduite « contraire a I’intérét
public » (Shubley, p. 20).

[46] Une « véritable conséquence pénale » s’en-
tend de « ’emprisonnement ou [de 1’Jamende qui
par son importance semblerait imposée dans le but
de réparer le tort causé a la société en général plutdt
que pour maintenir la discipline a I’intérieur d’une
sphere d’activité limitée » (Wigglesworth, p. 561;
voir aussi Martineau, par. 57). 1l existe inévitable-
ment un certain chevauchement entre le régime et
la sanction lorsqu’il s’agit d’analyser leur objet
respectif, mais les tribunaux ont examiné les deux
séparément dans la mesure du possible et reconnu
que la procédure est pénale pour 1’application de
I’art. 11 lorsqu’elle satisfait a I'un ou 1’autre des
volets du critere, et que rares sont les situations
dans lesquelles il est satisfait a ’'un mais non aux
deux volets (ibid.).

[47] Nous reviendrons plus en détail sur ces prin-
cipes lorsque nous les appliquerons a la disposition
considérée en I’espece. Examinons d’abord certai-
nes des critiques de cette démarche analytique.

(3) Critiques des critéres issus des arréts
Wigglesworth et Martineau

[48] Les criteres issus des arréts Wigglesworth et
Martineau ont fait 1’objet de critiques. D’aucuns
ont dit que la distinction entre le critere de la na-
ture criminelle et celui de la véritable conséquence
pénale n’était pas claire, que le raisonnement était
circulaire ou que les criteres ne permettaient pas de
bien tenir compte du contexte particulier des sanc-
tions pécuniaires administratives qui sont infligées
de nos jours. (Voir p. ex. D. McLeod, « Facing
the Consequences : Should the Charter Apply to
Administrative Proceedings Involving Monetary
Penalties? » (2012), 30 R.N.D.C. 59; mémoire de
I’intervenante Canadian Constitution Foundation
(« CCF »); S. Aylward et L. Ritacca, « In Defence
of Administrative Law : Procedural Fairness for
Administrative Monetary Penalties » (2015), 28
R.C.D.A.P. 35.)
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[49] When the criminal in nature test is under-
stood as considering only the nature of the proceed-
ings, the independent value of each test becomes
clear. The criminal in nature test identifies provi-
sions that are criminal because Parliament or the
legislature has provided for proceedings whose
attributes and purpose show that the penalty is to
be imposed via criminal proceedings. The true pe-
nal consequence test, on the other hand, looks at
whether an ostensibly administrative or regulatory
provision nonetheless engages s. 11 of the Char-
ter because it may result in punitive consequences.
While there is inevitably some overlap in the anal-
ysis, the important thing is to consider all relevant
factors, acknowledging that only rarely, as in
Wigglesworth, will the two branches of the test lead
to different conclusions.

[50] Moreover, the analysis is not circular: both
tests ask distinct questions that evaluate the two dif-
ferent ways in which a provision could be a crimi-
nal offence for the purpose of s. 11. The criminal in
nature test focuses on the process while the penal
consequences test focuses on its potential impact
on the person subject to the proceeding.

(4) Is the Proceeding Under Section 163.2
“Criminal in Nature”?

(a) Principles

[51] The criminal in nature test asks whether the
proceedings by which a penalty is imposed are
criminal. The test is not concerned with the na-
ture of the underlying act. As Wilson J. stated in
Wigglesworth, the test is whether a matter “fall[s]
within s. 11 ... because by its very nature it is a
criminal proceeding”: p. 559 (emphasis added).
This was confirmed in Shubley, at pp. 18-19, where
McLachlin J. (as she then was) stated explicitly:
“The question of whether proceedings are criminal
in nature is concerned not with the nature of the act

[49] Lorsque I’on considere que le critere de la
nature criminelle ne s’intéresse qu’a la procédure,
la fonction propre a chacun des critéres devient
évidente. Le critere de la nature criminelle permet
de circonscrire les dispositions qui sont de nature
criminelle du fait que le Parlement ou la législature
a établi une procédure dont les attributs et 1’objet
montrent que la sanction est infligée a 1’issue d’une
procédure de nature criminelle. Par contre, le cri-
tere de la véritable conséquence pénale consiste a
se demander si une disposition d’apparence admi-
nistrative ou réglementaire donne néanmoins droit
aux protections de I’art. 11 de la Charte parce que
son application peut entrainer une conséquence
pénale. Un certain chevauchement est inévitable,
mais il importe de prendre en compte toutes les
considérations pertinentes et de se rappeler que
les deux volets du critere ne conduisent que rare-
ment a des conclusions différentes (comme dans
Wigglesworth).

[50] De plus, I’analyse n’est pas circulaire : les
deux criteres appellent des questions distinctes qui
apprécient les deux manieres différentes dont une
disposition pourrait créer une infraction criminelle
pour I’application de I’art. 11. Le critere de la na-
ture criminelle s’attache au processus, alors que ce-
lui de la conséquence pénale se focalise sur I’effet
possible de la disposition sur la personne visée par
la procédure.

(4) La procédure prévue a ’art. 163.2 est-elle
« de nature criminelle »?

a) Principes

[51] Pour appliquer le critere de la nature cri-
minelle il faut se demander si la procédure par la-
quelle une sanction est infligée est criminelle, peu
importe la nature de 1’acte sous-jacent. Comme
le dit la juge Wilson dans 1’arrét Wigglesworth, la
question est celle de savoir si I’affaire « rel[eve] de
I’art. 11 [...] parce que, de par sa nature méme, il
s’agit d’une procédure criminelle » (p. 559 (nous
soulignons)). La Cour le confirme dans 1’arrét
Shubley, p. 18-19, ou la juge McLachlin (mainte-
nant Juge en chef) affirme sans ambages que « [l]a
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[72] While some regulatory penalties are imposed
without consideration of the person’s state of mind,
in other cases it is rational that the state would only
wish to impose a penalty on those who engage in
misconduct knowingly, recklessly, or with a par-
ticular intention. Providing a due diligence defence
or including a mental element as a component of
the penalty does not detract from the administrative
nature of the penalty. (See the Federal Court of Ap-
peal’s reasons, at para. 48.)

(c) Conclusion on the “Criminal in Nature”
Test

[73] We conclude that the s. 163.2 process is not
criminal in nature.

(5) The True Penal Consequence Test

(a) Introduction

[74] As we have explained, the preparer penalty
is designed to apply when an individual engages in
conduct such as preparing a fraudulent tax return,
conduct which undermines the self-reporting and
self-assessing scheme which depends on honesty
and diligence of taxpayers and those whom they
engage to assist them. For the reasons that follow,
we conclude that the penalty is not a true penal
consequence.

(b) Principles

[75] Administrative monetary penalties are de-
signed as sanctions to be imposed through an ad-
ministrative process. They are not imposed in a
criminal proceeding. Thus, the issue of whether a
person who is the subject of an ostensibly admin-
istrative regime is in reality “charged with an of-
fence” is addressed by the second Wigglesworth/
Martineau test: Does the sanction impose a true pe-
nal consequence? Wigglesworth teaches that a true
penal consequence is imprisonment or a fine which,
having regard to its magnitude and other relevant

[72] Bien que, dans certains cas, une sanction ré-
glementaire soit infligée sans que 1’état d’esprit de
la personne ne soit pris en compte, dans d’autres, il
est logique que I’Etat ne veuille infliger une sanc-
tion qu’a celui qui, par insouciance ou animé d’une
intention particuliere, accomplit un acte fautif. La
possibilité d’invoquer la diligence raisonnable en
défense ou I’exigence d’un élément moral n’enleve
rien a la nature administrative de la sanction. (Voir
les motifs de la Cour d’appel fédérale, par. 48.)

¢) Conclusion sur le critere de la « nature cri-
minelle »

[73] Nous concluons que le processus correspon-
dant a I’art. 163.2 n’est pas de nature criminelle.

(5) Le critere de la véritable conséquence pé-
nale

a) Introduction

[74] Comme nous I’expliquons précédemment,
la pénalité du spécialiste en déclarations est censée
s’appliquer a la personne qui, par exemple, établit
une déclaration de revenus frauduleuse et nuit ainsi
au régime d’autodéclaration et d’autocotisation
dont le bon fonctionnement repose sur 1’honnéteté
et la diligence des contribuables et de ceux dont ils
retiennent les services pour les aider. Pour les mo-
tifs qui suivent, nous concluons que la pénalité ne
constitue pas une véritable conséquence pénale.

b) Principes

[75] Les sanctions pécuniaires administratives
sont des sanctions concues pour étre infligées a I’is-
sue d’un processus administratif. Elles ne font pas
suite a une procédure criminelle. Ainsi, pour savoir
si la personne qui fait officiellement 1’objet d’une
mesure administrative est en réalité « inculpé[e] »,
le critere a utiliser est le second dégagé dans les
arréts Wigglesworth et Martineau : la sanction im-
pose-t-elle une véritable conséquence pénale? Se-
lon I’arrét Wigglesworth, la véritable conséquence
pénale s’entend de la peine d’emprisonnement ou
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factors, is imposed to redress the wrong done to so-
ciety at large rather than simply to secure compli-
ance: see p. 561.

[76] Imprisonment is always a true penal conse-
quence. A provision that includes the possibility of
imprisonment will be criminal no matter the actual
sanction imposed: see Wigglesworth, at p. 562. A
monetary penalty may or may not be a true penal
consequence. It will be so when it is, in purpose or
effect, punitive. Whether this is the case is assessed
by looking at considerations such as the magnitude
of the fine, to whom it is paid, whether its magni-
tude is determined by regulatory considerations
rather than principles of criminal sentencing, and
whether stigma is associated with the penalty: see,
e.g., Canada (Attorney General) v. United States
Steel Corp., 2011 FCA 176, 333 D.L.R. (4th) 1, at
paras. 76-77.

[77] The magnitude of the sanction on its own
is not determinative. However, if the amount at is-
sue is out of proportion to the amount required to
achieve regulatory purposes, this consideration sug-
gests that it will constitute a true penal consequence
and that the provision will attract the protection of
s. 11 of the Charter. This is not to say that very
large penalties cannot be imposed under adminis-
trative monetary penalty regimes. Sometimes sig-
nificant penalties are necessary in order to deter
non-compliance with an administrative scheme:
see Rowan v. Ontario Securities Commission, 2012
ONCA 208, 110 O.R. (3d) 492, at para. 49. The
amount of the penalty should reflect the objective
of deterring non-compliance with the administra-
tive or regulatory scheme.

(c) An Upper Limit on Administrative Penal-
ties?

[78] Ms. Guindon and the intervener the Cana-
dian Constitution Foundation suggest that there
should be an upper limit on the amount of an ad-
ministrative monetary penalty. Citing the Ontario

de I’amende qui, compte tenu de son importance
et d’autres considérations pertinentes, est infligée
dans le but de réparer le tort causé a la société en
général plutot que d’assurer I’observation de la loi
(voir p. 561).

[76] L’emprisonnement constitue toujours une
véritable conséquence pénale. La disposition qui
prévoit la possibilité d’un emprisonnement est de
nature criminelle, peu importe la sanction réelle-
ment imposée (voir Wigglesworth, p. 562). Une
sanction pécuniaire peut ou non constituer une vé-
ritable conséquence pénale. C’est le cas lorsque,
par son objet ou son effet, elle est punitive. Pour
le savoir, il faut tenir compte de choses comme le
montant de ’amende, son destinataire, le fait que
son importance tient a des considérations réglemen-
taires plutdt qu’a des principes de détermination de
la peine en matiere criminelle, et le fait que la sanc-
tion stigmatise ou non (voir p. ex. Canada (Pro-
cureur général) c. United States Steel Corp., 2011
CAF 176, par. 76-77 (CanLlII)).

[77] Limportance de la sanction n’est pas déter-
minante en soi. Toutefois, lorsque le montant en
cause est disproportionné a celui qui permet d’at-
teindre les objectifs de la réglementation, il y a lieu
de penser qu’il s’agit d’une véritable conséquence
pénale, de sorte que la disposition emporte 1’ap-
plication de I’art. 11 de la Charte. Cela ne veut
pas dire qu’une pénalité d’un montant tres élevé
ne puisse étre infligée a titre de sanction pécuniaire
administrative. Il arrive en effet parfois qu'une pé-
nalité d’'un montant substantiel soit nécessaire pour
décourager I'inobservation d’un régime administra-
tif (voir Rowan c. Ontario Securities Commission,
2012 ONCA 208, 110 O.R. (3d) 492, par. 49). Le
montant de la pénalité doit refléter 1’ objectif de dé-
courager I’inobservation du régime administratif ou
de réglementation.

¢) L’application d’un plafond a la pénalité ad-
ministrative?

[78] Mm™ Guindon et I’intervenante Canadian
Constitution Foundation laissent entendre que
le montant d’une sanction administrative pécu-
niaire devrait étre plafonné. Citant le par. 54 de
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Court of Appeal decision in Rowan, at para. 54,
which considered the imposition of an adminis-
trative penalty under the Ontario Securities Act,
Ms. Guindon submits that the maximum amount
that can be imposed under an administrative mon-
etary penalty should be one fifth of the penalty
which can be imposed by criminal prosecution.
The CCF submits that there should be a monetary
threshold beyond which administrative penalties
are presumed to be criminal, suggesting $10,000
for an individual and $100,000 for a corporation:
L.F,, at para. 32.

[79] We cannot agree with these approaches. First,
the one-to-five ratio suggested by Ms. Guindon is
not a general standard. She derives the proposed
rule from the Ontario Court of Appeal’s decision in
Rowan, yet in that decision, the court merely recog-
nized the ratio between a particular administrative
monetary penalty in the Ontario Securities Act and
the maximum criminal penalty that could apply for
the same misconduct: see Securities Act, ss. 122(1)
and 127(1)9; Rowan, at para. 54. The Court of Ap-
peal did not find that this was a general rule appli-
cable to all administrative monetary penalties or that
this was the only relevant consideration. Second,
and most fundamentally, an arbitrary upper limit on
administrative monetary penalties could undermine
their goal: to deter actions which do not comply
with the administrative regime. The analysis must
ask whether the amount of the penalty, considered
with the other relevant factors, is in keeping with
the nature of the misconduct and the penalty nec-
essary to serve regulatory purposes, such as pro-
moting compliance and deterring non-compliance,
not focus on an arbitrary threshold which may bear
no relation to the particular administrative regime
and policy goals: see United States Steel Corp., at
para. 74.

[80] Some statutes prescribe very high admin-
istrative monetary penalties, at times over a mil-
lion dollars, and these have been upheld where it
is demonstrated that the penalty serves regula-
tory purposes. In some cases, sizable penalties are

I’arrét Rowan de la Cour d’appel de I’Ontario, qui
porte sur une pénalité administrative infligée sous
le régime de la Loi sur les valeurs mobiliéres de
I’Ontario, M™ Guindon soutient que le montant
maximum d’une sanction pécuniaire administra-
tive devrait correspondre au cinquieme de 1I’amende
susceptible d’étre infligée a I’issue d’une poursuite
criminelle. La CCF préconise pour sa part I’établis-
sement d’un plafond au-dela duquel une pénalité
administrative serait présumée étre de nature crimi-
nelle, et elle propose de fixer ce plafond a 10 000 $
pour un particulier et a 100 000 $ pour une per-
sonne morale (mémoire, par. 32).

[79] Nous ne pouvons souscrire a ces approches.
Premierement, la fraction d’un cinquiéme que pro-
pose M™ Guindon en se fondant sur 1’arrét Rowan
de la Cour d’appel de 1’Ontario ne constitue pas
une norme générale. Dans cet arrét, 1a Cour d’appel
reconnait simplement 1’existence d’un rapport entre
une sanction pécuniaire administrative prévue par
la Loi sur les valeurs mobilieres de 1’Ontario et la
peine maximale susceptible d’étre infligée au pénal
pour les mémes actes (voir la Loi sur les valeurs
mobilieres, par. 122(1) et 127(1)9; Rowan, par. 54).
La Cour d’appel ne voit pas la une regle générale
applicable a toute sanction pécuniaire administra-
tive, ni la seule considération pertinente. Deuxie-
mement, et plus fondamentalement, plafonner les
sanctions pécuniaires administratives pourrait aller
a I’encontre de leur objectif, a savoir décourager
I’inobservation du régime administratif. Il faut se
demander si le montant de la pénalité, compte tenu
des autres considérations pertinentes, est compa-
tible avec la nature de 1’acte fautif et si la pénalité
est nécessaire a la réalisation des objectifs de la ré-
glementation que sont par exemple la promotion de
I’observation de la loi et la prévention de son inob-
servation, et non fixer une limite arbitraire pouvant
n’avoir aucun lien avec le régime administratif en
cause et ses objectifs généraux (voir United States
Steel Corp., par. 74).

[80] Quelques lois prévoient des sanctions pé-
cuniaires administratives d’un montant tres élevé,
parfois plus d’un million de dollars, que les tribu-
naux confirment lorsqu’il est établi qu’elles servent
les fins de la réglementation. Dans certains cas, leur
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necessary so the penalty is not simply considered
a cost of doing business: see the Federal Court of
Appeal’s reasons, at para. 47. For example, an ad-
ministrative penalty of $1 million per infraction in
the Alberta Securities Act, R.S.A. 2000, c. S-4, was
upheld in Lavallee v. Alberta Securities Commis-
sion, 2010 ABCA 48, 474 A.R. 295. The Federal
Court of Appeal upheld a provision of the Invest-
ment Canada Act, R.S.C. 1985, c. 28 (1st Supp.),
which allowed for penalties of up to $10,000 per
day for failure to comply with a ministerial direc-
tive: see United States Steel Corp. The Ontario Su-
perior Court found that a $10 million administrative
monetary penalty in the Competition Act for decep-
tive marketing practices did not engage s. 11 of the
Charter: Canada (Commissioner of Competition) v.
Chatr Wireless Inc., 2013 ONSC 5315, 288 C.R.R.
(2d) 297. The Ontario Court of Appeal in Rowan,
noting that the amount of the penalty is determined
by regulatory considerations distinct from the prin-
ciples of criminal liability and sentencing, that no
criminal record results and the proceeds are used
for the benefit of third parties, stated that

[plenalties of up to $1 million per infraction are, in
my view, entirely in keeping with the Commission’s
mandate to regulate the capital markets where enormous
sums of money are involved and where substantial pen-
alties are necessary to remove economic incentives for
non-compliance with market rules. [para. 49]

[81] 1In all of these cases, the courts found that
high administrative monetary penalties were re-
quired to encourage compliance with the ad-
ministrative regime. The relevant question is not
the amount of the penalty in absolute terms, it is
whether the amount serves regulatory rather than
penal purposes.

(d) Application

[82] Section 163.2 of the ITA does not impose
any “true penal consequence”.

montant doit &tre assez important afin qu’elles ne
soient pas simplement considérées comme un cofit
de fonctionnement (voir les motifs de la Cour d’ap-
pel fédérale, par. 47). Par exemple, une sanction ad-
ministrative d’un million de dollars par infraction
prévue par la Securities Act de I’ Alberta, R.S.A.
2000, c. S-4, est confirmée dans 1’arrét Lavallee c.
Alberta Securities Commission, 2010 ABCA 48,
474 A.R. 295. Dans United States Steel Corp., la
Cour d’appel fédérale confirme une disposition de la
Loi sur Investissement Canada, L.R.C. 1985, c. 28
(1°" suppl.), qui prévoit des pénalités allant jusqu’a
10 000 $ par jour en cas d’omission de se confor-
mer a une directive ministérielle. Dans Canada
(Commissioner of Competition) c. Chatr Wireless
Inc., 2013 ONSC 5315, 288 C.R.R. (2d) 297, la
Cour supérieure de justice de I’Ontario conclut que
la sanction pécuniaire administrative de 10 millions
de dollars prévue par la Loi sur la concurrence pour
pratiques commerciales trompeuses n’emporte pas
I’application de I’art. 11 de la Charte. Dans I’ar-
rét Rowan, faisant remarquer que le montant de la
sanction est fixé en fonction de considérations de
réglementation distinctes des principes de la res-
ponsabilité criminelle et de la détermination de la
peine, qu’aucun casier judiciaire n’en résulte et que
les sommes sont percues au bénéfice de tiers, la
Cour d’appel de I’Ontario déclare ce qui suit :

[TRADUCTION] Les sanctions allant jusqu’a un mil-
lion de dollars par infraction sont, a mon avis, entiere-
ment compatibles avec le mandat de la Commission qui
consiste a réguler les marchés financiers ou circulent des
sommes considérables, de sorte que des sanctions sub-
stantielles s’imposent pour supprimer 1’incitation finan-
ciere a I’inobservation des regles. [par. 49]

[81] Dans toutes ces affaires, les cours concluent
que des sanctions pécuniaires administratives d’un
montant €élevé sont nécessaires pour inciter a 1’ob-
servation du régime administratif. Le débat ne porte
pas sur leur montant dans 1’absolu, mais bien sur
la question de savoir si 1’objectif qui sous-tend la
fixation de leur montant est réglementaire ou pénal.

d) Application

[82] Larticle 163.2 de la LIR n’impose aucune
« véritable conséquence pénale ».
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[83] Considering first the purpose of the pen-
alty, s. 163.2 was enacted in 2000 to discourage
individuals from making false statements on be-
half of others or from counselling others to make
false statements: see the Tax Court’s reasons, at
paras. 36-37. Thus its purpose is to promote com-
pliance with the scheme. The fact that the penalty
is intended to have a deterrent effect does not take
it out of the realm of administrative penalties. As
Fish J. pointed out in Martineau, penalties which
are clearly not penal in nature, such as damages
imposed in relation to civil liability and penalties
imposed in disciplinary proceedings, have deterrent
aspects: see para. 38.

[84] The magnitude of penalties under s. 163.2(4)
is directly tied to the objective of deterring non-
compliance with the ITA. The amount is calculated
pursuant to s. 163.2(5) and takes into account the
penalty to which the other person (for whom or to
whom the violator has made the false statement)
would be liable in addition to the violator’s gross
compensation in respect of the false statement.
These factors speak to the magnitude of the tax
that could potentially be avoided and the violator’s
personal gain, both of which are relevant in deter-
ring such misconduct. The amount is fixed without
regard to other general criminal sentencing princi-
ples and no stigma comparable to that attached to
a criminal conviction flows from the imposition of
the penalty.

[85] Ms. Guindon was assessed a penalty of
$546,747. This amount is very high for an individual.
However, in the circumstances it does not constitute
a true penal consequence: the Tax Court found that
there were 135 violations (see paras. 1 and 112). In
addition, that court found that Ms. Guindon was dis-
honest in her initial legal opinion when she stated
that she had reviewed the supporting documents. She
then compounded this dishonesty by signing chari-
table receipts that she should reasonably have known
were tainted by her own failure to verify the legal
basis of the program: paras. 107-9. Such dishonesty
cannot be countenanced in a self-reporting system.
As noted by the Federal Court of Appeal, “[s]Jome-
times administrative penalties must be large in order

[83] Examinons d’abord 1’objectif de la pénalité.
L’article 163.2 a été édicté en 2000 pour dissua-
der toute personne de faire un faux énoncé pour le
compte d’autrui ou de conseiller & une autre per-
sonne d’en faire un (voir les motifs de la Cour de
I’imp6t, par. 36-37). Il vise donc a promouvoir 1’ob-
servation du régime. Méme si la pénalité se veut dis-
suasive, sa nature demeure administrative. Comme
le signale le juge Fish dans I’arrét Martineau, les
sanctions qui ne sont manifestement pas de nature
pénale, tels les dommages-intéréts pour responsabi-
lité civile et les sanctions disciplinaires, ont un effet
dissuasif (voir par. 38).

[84] L’importance de la pénalité prévue au
par. 163.2(4) est directement liée a 1’objectif de
décourager I’inobservation de la LIR. Son mon-
tant est calculé en application du par. 163.2(5), et il
est tenu en compte de la pénalité a laquelle 1’autre
personne (celle pour qui ou a qui est fait le faux
énoncé) serait tenue en plus de la rétribution brute
du contrevenant pour le faux énoncé. Ces éléments
témoignent de 1’importance de I’imp6t suscepti-
ble d’étre évité et du gain personnel obtenu par le
contrevenant, les deux devant étre pris en compte
pour décourager un tel acte fautif. Le montant de la
pénalité est fixé sans égard aux principes généraux
de détermination de la peine en matiere criminelle
et il n’en résulte aucune stigmatisation comparable
a celle découlant d’une déclaration de culpabilité
au pénal.

[85] M™ Guindon s’est vu infliger une pénalité
de 546 747 $, ce qui représente une somme tres
élevée dans le cas d’un particulier. Toutefois, dans
les circonstances, il ne s’agit pas d’une véritable
conséquence pénale. La Cour de 1I’imp06t releve
135 contraventions (voir par. 1 et 112) et elle con-
clut que M™ Guindon a fait preuve de malhon-
néteté dans sa premiere opinion juridique en y dé-
clarant avoir examiné les documents a I’appui.
M™ Guindon a ensuite ajouté a sa malhonnéteté
en signant les regus pour dons de bienfaisance dont
elle aurait di raisonnablement savoir qu’ils étaient
viciés par son omission de vérifier le fondement ju-
ridique du programme (par. 107-109). Une telle mal-
honnéteté ne saurait étre admise dans un systéme
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to deter conduct detrimental to the administrative
scheme and the policies furthered by it”: para. 46.

[86] The Tax Court found that Ms. Guindon wrote
and endorsed a legal opinion that she knew was
“flawed and misleading”: in the opinion, she stated
that she had reviewed supporting material which
had in fact never been provided to her (para. 105).
Later, when she signed charitable tax receipts as
part of the program, she chose to “rely on her own
legal opinion which she knew to be incomplete”:
para. 107. The Tax Court found that Ms. Guindon’s
conduct was “indicative either of complete disre-
gard of the law and whether it was complied with
or not or of wilful blindness”: para. 108.

[87] We agree with the Federal Court of Appeal
that a maximum penalty for a person making a false
statement of $100,000 plus the person’s gross com-
pensation in relation to that statement

does not demonstrate a purpose extending beyond deter-
rence to denunciation and punishment of the offender
for the “wrong done to society”: Wigglesworth, supra, at
page 561. Rather, in light of the possibility of false state-
ments going undetected, penalties of such magnitude are
necessary to prevent them from being regarded as just
“another cost of doing business”: United States Steel
Corp., supra, at paragraph 77. [para. 47]

[88] In this case, the penalty of $546,747 as-
sessed against Ms. Guindon does not impose a true
penal consequence — the magnitude reflects the
objective of deterring conduct of the type she en-
gaged in. Although the penalty is paid ultimately
into the Consolidated Revenue Fund, none of the
other relevant considerations supports the view that
this penalty is a true penal consequence.

(6) Conclusion

[89] We conclude that the proceeding under
s. 163.2 is not criminal in nature and does not lead

d’autocotisation. Comme le fait remarquer la Cour
d’appel fédérale, « [I]es pénalités administratives
doivent parfois étre élevées pour dissuader une
conduite préjudiciable au régime administratif mis
en place et aux politiques qu’il met en ceuvre »
(par. 46).

[86] La Cour de I’imp6t conclut que M™ Guindon
a rédigé et signé une opinion juridique qu’elle sa-
vait « lacunaire et trompeu[se] » car elle y affirmait
avoir examiné des documents a 1’appui qui, en réa-
lité, ne lui avaient jamais été remis (par. 105). Plus
tard, lorsqu’elle a signé les recus fiscaux pour dons
de bienfaisance dans le cadre du programme, elle a
décidé de « se fier a s[a] propre [opinion] juridique
qu’elle savait incompl[ete] » (par. 107). La Cour de
I’impdt conclut que la conduite de M™ Guindon
« témoigne d’une indifférence complete a 1’égard
de la loi et de la question de savoir si elle est res-
pectée ou non, ou d’un aveuglement volontaire »
(par. 108).

[87] Nous convenons avec la Cour d’appel fédé-
rale que la pénalité maximale dont est passible
I’auteur d’un faux énoncé, soit 100 000 $ plus sa
rétribution brute pour cet énoncé,

ne dénote pas un objectif de réprobation et de puni-
tion du contrevenant pour le « tort caus€ a la société »
(Wigglesworth, précité, a la page 561). II s’agit plutdt de
prévoir des pénalités de nature a faire en sorte qu’elles
« ne soient pas considérées comme une simple dépense
d’affaire » (United States Steel Corp., précité, au para-
graphe 77), compte tenu du fait qu’il est possible que les
faux énoncés passent inapercus. [par. 47]

[88] En I’espece, la pénalité de 546 747 $ infli-
gée a M™ Guindon ne constitue pas une véritable
conséquence pénale, car son montant élevé reflete
I’objectif de décourager des actes comme ceux
qui ont été accomplis. La pénalité est certes versée
au Trésor au bout du compte, mais aucune autre
considération pertinente n’appuie 1’idée qu’il s’agit
d’une véritable conséquence pénale.

(6) Conclusion

[89] Nous concluons que la procédure décou-
lant de I’art. 163.2 n’est pas de nature criminelle
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to the imposition of true penal consequences. We
agree with Stratas J.A., writing for the Federal
Court of Appeal, that “the assessment of a penalty
under section 163.2 is not the equivalent of being
‘charged with a [criminal] offence.” Accordingly,
none of the section 11 rights apply in section 163.2
proceedings”: para. 37.

[90] Finally, we note that even though s. 11 of
the Charter is not engaged by s. 163.2 of the ITA,
those against whom penalties are assessed are not
left without recourse or protection. They have a
full right of appeal to the Tax Court of Canada and,
as the respondent pointed out in her factum, have
access to other administrative remedies: R.F., at
para. 99; see, e.g., ITA, s. 220(3.1).

IV. Proposed Disposition

[91] We would dismiss the appeal with costs.

The reasons of Abella, Karakatsanis and Wagner
JJ. were delivered by

[92] ABELLA AND WAGNER JJ. — Legislatures
across Canada have enacted mandatory provisions
that require litigants who wish to challenge the con-
stitutionality of a piece of legislation to give notice
to the Attorneys General. This notice gives govern-
ments an opportunity to present evidence justifying
the constitutionality of the law and permits all par-
ties to challenge that evidence. The goal is for the
court, in the public interest, to have the fullest and
best evidence possible before deciding the issue
so that a tested and thorough evidentiary record is
available.

[93] The indispensable evidentiary role gov-
ernments play in constitutional challenges was
trenchantly described by Sopinka J. in Eaton v.
Brant County Board of Education, [1997] 1 S.C.R.
241:

et que nulle véritable conséquence pénale n’en
résulte. Nous convenons avec le juge Stratas, qui
s’exprime au nom de la Cour d’appel fédérale, que
« se voir infliger une pénalité en application de
I’article 163.2, ce n’est pas I’équivalent d’étre “in-
culpé”. Par conséquent, aucun des droits prévus a
I’article 11 ne s’applique a une procédure découlant
de I’article 163.2 » (par. 37).

[90] Enfin, nous faisons remarquer que méme si
I’art. 163.2 de la LIR n’emporte pas 1’application
de I’art. 11 de la Charte, celui qui se voit infliger
une pénalité n’est pas sans recours ni protection. Il
peut interjeter appel de plein droit a la Cour cana-
dienne de I’imp6t et, comme le signale ’intimée
dans son mémoire, il dispose d’autres recours sur
le plan administratif (m.i., par. 99; voir p. ex. LIR,
par. 220(3.1)).

IV. Dispositif

[91] Nous sommes d’avis de rejeter le pourvoi
avec dépens.

Version francaise des motifs des juges Abella,
Karakatsanis et Wagner rendus par

[92] LES JUGES ABELLA ET WAGNER — Les 1é-
gislateurs ont, a la grandeur du Canada, adopté
des dispositions obligatoires selon lesquelles tout
plaideur désireux de contester la constitutionnalité
d’une loi doit signifier un avis en ce sens aux procu-
reurs généraux. Cet avis permet aux gouvernements
de présenter des éléments de preuve qui €tayent la
constitutionnalité de la loi en cause et a toutes les
parties de contester ces éléments de preuve. L’ ob-
jectif derriere cette mesure est d’assurer que la cour
saisie dispose, dans I’intérét public, d’une preuve a
la fois vérifiée et complete pour statuer a partir d’un
dossier le plus complet et le plus fiable possible.

[93] Dans I’arrét Eaton c. Conseil scolaire du
comté de Brant, [1997] 1 R.C.S. 241, le juge Sopinka
fait état avec aplomb du role indispensable des
gouvernements en matiere de preuve lorsque la
constitutionnalité d’une disposition législative est
contestée :
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[29] Under the criminal in nature test, the focus of the inquiry is not on the
underlying acts that gave rise to the proceedings, but is instead on the purpose and
features of the proceedings themselves (Martineau v. M.N.R., 2004 SCC 81, [2004] 3
S.C.R. 737, at paras. 24 and 28-32; Guindon, at para. 45). The presence of analogues
to the following features of a criminal trial may suggest that the proceedings at issue
are criminal in nature: a charge, an information, an arrest, a summons, and a subsequent
criminal record (Martineau, at para. 45; Goodwin v. British Columbia (Superintendent
of Motor Vehicles), 2015 SCC 46, [2015] 3 S.C.R. 250, at para. 43). Proceedings may
be criminal in nature even in circumstances where they have both a public
accountability function and a private, disciplinary one (see R. v. Généreux, [1992] 1
S.C.R. 259, at p. 281). The purpose of the penalties may also inform the criminal in
nature test, but its consideration is often reserved for the true penal consequence test to

avoid “unnecessary repetition” (Guindon, at para. 52; see also para. 46).

[30] Importantly for our purposes, the true penal consequence test is “always”
satisfied when there is the possibility of imprisonment (Guindon, at para. 76). Whether
other sanctions, such as fines or monetary penalties, are true penal consequences
depends on if they are punitive “in purpose or effect” (ibid.). A punitive purpose may
be discerned if the sanction is determined by the principles of criminal sentencing rather
than by regulatory considerations (ibid.; Martineau, at para. 62). A sanction’s effects
may be considered punitive once they are “assessed relative to the conduct in question

and the regulatory objective” at issue (Goodwin, at para. 46). Where the effects of a
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sanction are “out of proportion” to what is required to achieve the regulatory purpose,
the sanction will likely constitute a true penal consequence (Guindon, at para. 77).
[31] As | discuss below, the key question in this case is whether disciplinary

segregation and loss of earned remission constitute forms of “imprisonment” under the
true penal consequence test. When imprisonment is understood in a functional rather

than a formalistic manner, this question must be answered in the affirmative.

(2) Legal Status of Shubley

[32] If Shubley remains a binding precedent, it must be concluded that
disciplinary segregation and loss of earned remission are not true penal consequences.
JHS argues that Shubley should be overturned for two reasons: (a) reliance on s. 7 of
the Charter to provide inmates with procedural protections during disciplinary
proceedings has proven unworkable; and (b) the legal foundations of Shubley have been
eroded. I agree with JHS that Shubley’s application of the true penal consequence test
should be overturned because it rests on eroded legal foundations. It is unnecessary to
address the assertion of unworkability and the legal foundations of Shubley’s

application of the criminal in nature test.

[33] The decision to depart from a precedent of this Court should not be taken
lightly. This is because adherence to precedent furthers values such as the certainty and
predictability of the law (R. v. Sullivan, 2022 SCC 19, [2022] 1 S.C.R. 460, at para. 64).

In some exceptional circumstances, however, a compelling reason will outweigh the
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Canada (Public Safety and Emergency Preparedness) v. Chhina, 2019 SCC 29, [2019]

2 S.C.R. 467, at para. 19).

[44] This evolution in habeas corpus jurisprudence has, subsequent to Shubley,
influenced the scope of the liberty interest protected by s. 7 of the Charter. For instance,
in Cunningham v. Canada, [1993] 2 S.C.R. 143, this Court considered whether a
retrospective change to the parole system violated s. 7. Relying on the reasoning in
Dumas, this Court confirmed that an offender has an expectation of liberty based on
the parole system at the time of sentencing and that a “substantial change” that thwarts
this expectation can constitute a deprivation of liberty under s. 7 (p. 151; see also
p. 150). In doing so, this Court explicitly rejected the formalistic argument that, once
an inmate is incarcerated, there can be “no further impeachment of his liberty interest”
(p. 148). This argument “oversimplifie[d] the concept of liberty” by seeking to preserve

a rigid distinction between the sentence and conditions of imprisonment (ibid.).

[45] Changes to the conditions of imprisonment have also attracted
constitutional scrutiny under s. 11(h) of the Charter. In Canada (Attorney General) v.
Whaling, 2014 SCC 20, [2014] 1 S.C.R. 392, this Court held that some retrospective
changes to the conditions of imprisonment can constitute a “punishment” in violation
of s. 11(h)’s guarantee against double jeopardy, depending on the degree to which the
changes thwart an inmate’s “settled expectation of liberty” (para. 60). In making this
holding, the Court expanded the test for “punishment”, which had previously been

limited to the ‘“arsenal of sanctions” that may be imposed during the criminal
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sentencing process (para. 50, quoting R. v. Rodgers, 2006 SCC 15, [2006] 1 S.C.R.
554, at paras. 62 and 65). It did so on the basis that, “from a functional rather than a
formalistic perspective, the harshness of punishment has been increased” when there
has been a substantial increase in the risk of additional incarceration as a result of

retrospective changes to the conditions of imprisonment (para. 52; see also para. 63).

[46] Whaling’s embrace of a liberal and purposive interpretation of the Charter
subsequently prompted this Court to reformulate the test for “punishment” under
s. 11(h) and (i) “to carve out a clearer and more meaningful role for the consideration
of the impact of a sanction” (R. v. K.R.J., 2016 SCC 31, [2016] 1 S.C.R. 906, at

para. 41; see also paras. 36-40).

[47] A common thread running through these cases is that, when interpreting
the scope of different Charter rights, including s. 11 rights, this Court has rejected
formalistic interpretations that seek to preserve an inflexible distinction between the
sentence and conditions of imprisonment. Instead, this Court has adopted a purposive
method of constitutional interpretation that gives effective protection to the underlying

interests that the Charter right at issue is intended to secure.

[48] Since the release of Shubley, this Court has never reaffirmed the idea that
“imprisonment” under the true penal consequence test is limited to a formal sentence
of imprisonment (see, e.g., Martineau, at para. 57; Guindon, at para. 76). In my view,
this is because Shubley’s application of the true penal consequence test no longer fits

within the broader landscape of this Court’s jurisprudence. It does not consider how
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the concept of imprisonment, when understood functionally, is broad enough to
encompass both substantial erosions to an inmate’s residual liberties (i.e., disciplinary
segregation) and extensions to an inmate’s period of incarceration (i.c., loss of earned
remission). It is now necessary to depart from the formalistic distinction between the
sentence and conditions of imprisonment to ensure that s. 11°s fundamental purpose of
safeguarding liberty is robustly protected. For this reason, Shubley’s holding on the true

penal consequence test should no longer be considered binding.

[49] In reaffirming this Court’s commitment to purposive constitutional
interpretation when interpreting the scope of s. 11, | emphasize that “it is important not
to overshoot the actual purpose of the right or freedom in question” (Big M Drug Mart
Ltd., at p. 344). Wigglesworth exemplifies how a provision’s purpose can perform this
constraining function in constitutional interpretation, and it remains good law. In that
case, the Court adopted a “somewhat narrow definition of the opening words of s. 11”
to ensure that the substantive protections offered by s. 11 rights would not vary
according to the type of proceeding at issue (p. 558). Such variation risked creating a
lack of predictability and clarity in the development of s. 11 jurisprudence, which
would undermine s. 11°s objective of ensuring strong procedural protections for those
who are charged with a criminal offence or who otherwise “may well suffer a
deprivation of liberty” as a result of the prosecutorial power of the state (ibid.). For that
reason, s. 11 was limited to the “most serious offences known to our law, i.e., criminal

and penal matters” (ibid. (emphasis added)).
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[50] As this Court recognized in K.R.J., the true penal consequence test from
Wigglesworth sets an “indisputably high bar” in order to give effect to s. 11’s purpose
by limiting the number of offences outside the criminal context that trigger the most
robust procedural protections in our legal system (para. 38). However, in setting this
high bar, Wigglesworth did not suggest that the sanctions recognized as true penal
consequences, such as imprisonment, must be understood formalistically. A formalistic
interpretation of these sanctions erodes the acknowledgment in Wigglesworth that,
where non-criminal offences may lead to the imposition of truly punitive consequences,
s. 11 should apply to fulfil its liberty-protecting purpose. Adopting a formalistic
understanding of sanctions recognized as true penal consequences risks undermining
this purpose by allowing the label placed on such sanctions, rather than their impact on

individual liberty, to govern the determination of whether s. 11 applies.

[51] I will now explain why major disciplinary offences in Saskatchewan may
lead to the imposition of punishments that constitute a form of imprisonment, and

therefore pass Wigglesworth’s true penal consequence test.

(3) Section 11 Is Engaged by Offences Punishable by Disciplinary Segregation
or Loss of Earned Remission

(@) Meaning of “Imprisonment”

[52] The key question in this appeal is whether the punishments of disciplinary

segregation and loss of earned remission constitute forms of “imprisonment”, thereby
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civil collection mechanism in the customs context and Guindon concerned an
administrative monetary penalty in the income tax realm, this guidance can still be used

in other administrative and regulatory contexts, such as an inmate disciplinary process.

[152] In Martineau, Fish J. identified three criteria as helpful to consider under
this prong: (1) the objectives of the legislation; (2) the purpose of the sanction; and (3)
the process leading to the sanction (paras. 19-24). It is important to emphasize that the
process is the focus of the analysis at this step, not the nature of the underlying act.
Therefore, assessing whether the “traditional hallmarks” of a criminal proceeding exist
in the impugned administrative proceeding can be helpful to this inquiry (Guindon, at

para. 63; see also Martineau, at para. 45).

(b) The True Penal Consequences Prong of the Test

[153] While the criminal in nature prong involves an examination of the nature
of the proceeding, the true penal consequences prong involves an examination of the
purpose of the sanction in connection with its magnitude, although, as I explain below,
the magnitude is not determinative. The purpose of the sanction remains the focus of
the inquiry to preserve the dichotomy between a sanction within the criminal realm
intended to serve the purposes of denunciation, punishment, and stigma for a wrong
done to society at large and a sanction designed to maintain compliance (Canada
(Attorney General) v. Whaling, 2014 SCC 20, [2014] 1 S.C.R. 392, at para. 44,
Wigglesworth, at p. 561; Guindon, at paras. 83-85). Accordingly, penalties arising from

criminal or quasi-criminal offences are by their nature penal because the purpose of
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those sanctions is to promote public order and welfare within a public sphere of activity
(Martineau, at para.21). By contrast, sanctions of an administrative — private,
internal, disciplinary — nature are not criminal (para. 22). Administrative and
regulatory penalties and sanctions that do not seek to redress a wrong to society are not

penal unless the Wigglesworth test is met.

[154] Differentiating the purposes of penalties is important in the determination
of whether a sanction arising from a proceeding is a “true penal consequence”. In
Wigglesworth, Wilson J. opted to use the phrase “true penal consequences” rather than
merely “penal consequences”. That distinction was made to reinforce the high bar that
must be met before an administrative or regulatory sanction can be deemed to be truly
penal in nature. A sanction is truly penal in nature when “by its magnitude [it] would
appear to be imposed for the purpose of redressing the wrong done to society at large
rather than for the maintenance of internal discipline within the limited sphere of
activity” (p.561). If traditional criminal law sentencing principles, such as
denunciation, retribution, or an assessment of moral blameworthiness, are at play — or
if the sanction seems aimed at redressing a wrong to society — the sanction can be
viewed as “truly penal in nature” (R. v. Cross, 2006 NSCA 30, 241 N.S.R. (2d) 349, at
paras. 30-31; R. v. Samji, 2017 BCCA 415, 357 C.C.C. (3d) 436, at para. 51; Sivia v.
British Columbia (Superintendent of Motor Vehicles), 2014 BCCA 79, 55 B.C.L.R.
(5th) 1, at para. 142). If stigma is associated with the sanction, this will militate in
favour of the sanction being classified as truly penal in nature (Guindon, at paras. 76,

84 and 89; Whaling, at para. 47; Martineau, at para. 64).
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[155] In addition to the purpose, the magnitude of the sanction is relevant to the
analysis, but not determinative (Guindon, at para. 77). Regard must be had to whether
the magnitude of the sanction is determined by regulatory considerations rather than by
principles of criminal sentencing (para. 76), and ultimately it will be a weighing
exercise, taking into account the size and scope of a prospective sanction. To what
extent a sanction’s magnitude impacts the analysis will depend on the facts of a given

case.

[156] Our Court has previously recognized the high bar required to attract the
application of s. 11 in non-criminal matters, as stated in R. v. K.R.J., 2016 SCC 31,

[2016] 1 S.C.R. 906, at para. 38:

... the “true penal consequence” test sets an indisputably high bar, it
was developed to determine whether a person is nonetheless “charged with
an offence” even if he or she is the subject of proceedings outside the
criminal context. Within the criminal law context, the concerns motivating
a narrow construction of “penal consequences” or “punishment” largely
fall away. [Emphasis in original ]

[157] This underscores that the test seeks to preserve the narrow focus of s. 11
on procedural protections within the criminal law context. When it comes to conducting
a s. 11 analysis, this backdrop is important to bear in mind. Similarly important to
consider is distinguishing between a penalty that seeks to punish or denounce (truly
penal in nature) and a penalty that aims to deter (non-penal, or administrative) (Canada
(Attorney General) v. United States Steel Corp., 2011 FCA 176, 333 D.L.R. (4th) 1, at

para. 74).

pg 55

2025 SCC 6 (CanLll)



PUBLIC pg 56

TAB 8



PUBLIC

R. ¢. WIGGLESWORTH 541

[1987] 2 R.CS.

pg 57

Roger R. Wigglesworth Appeliant

V. ‘
Her Majesty The Queen Respondent
and

The Attorney General of Canada, the
Attorney General for Ontario and the
Attorney General of Quebec Interveners

INDEXED AS: R. V. WIGGLESWORTH
. File No.: 18613.
1987: March 3, 4; 1937: November 19.

Present: Dickson C.J. and Beetz, Estey, Mclntyre,
Lamer, Wilson and La Forest JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
SASKATCHEWAN

Constitutional law — Charter of Rights — Criminal
and penal proceedings — Double jeopardy — Police
officer charged with common assault under Criminal
Code and with major service offence under Royal
Canadian Mounted Police Act for same misconduct —
Whether or not conviction of major service offence
precluded subsequent proceedings under the Criminal
Code — Canadian Charter of Rights and Freedoms, ss.
11, 24(1) — Criminal Code, R.S.C. 1970, ¢. C-34, s.
245(1) — Royal Canadian Mounted Police Act, R.S.C.
1970, ¢. R-9, ss. 25(1), 36(1).

Criminal law — Defences — Charter of Rights —
Criminal and penal proceedings — Double jeopardy —
Police officer charged with common assault under
Criminal Code and with major service offence under
Rayal Canadian Mounted Police Act for same miscon-
duct — Whether or not conviction of major service
offence precluded subsequent proceedings under the
Criminal Code — Canadian Charter of Rights and
Freedoms, ss. 11, 24{1) — Criminal Code, R.S.C. 1970,
¢. C-34, s. 245(1) — Royal Canadian Mounted Police
Act, R.S.C. 1970, ¢. R-9, s5. 25(1), 36(1).

Appellant police officer committed a common assault,
as defined in the Criminal Code, which was also a
“major service offence” under the Royal Canadian
Mounted Police Act. The major service offence was

Roger R. Wigglesworth Appelant

-

Sa Majesté La Reine Iniimée
et

Le procureur général du Canada, le procureur
général de POntario et le procureur général
du Québec Intervenants

REPERTORIE: R. ¢. WIGGLESWORTH
Ne du greffe: 18613,
1987: 3, 4 mars; 1987: 19 novembre.

Présents: Le juge en chef Dickson et les juges Beetz,
Estey, McIntyre, Lamer, Wilson et La Forest.

EN APPEL DE LA COUR D’APPEL DE LA ~
SASKATCHEWAN

Droit constitutionnel — Charte des droits — Affaires
criminelles et pénales — Double péril — Policier
accusé de voies de fait simples aux termes du Code
criminel et d’une infraction majeure ressortissant au
service aux termes de la Loi sur la Gendarmerie royale
du Canada & l'égard de la méme inconduite — La
déclaration de culpabilité relativement & une infraction
majeure ressortissant au service empéche-t-elle que des
procédures ultérieures ne soient engagées aux termes du
Code criminel? — Charte canadienne des droits et
libertés, art. 11, 24(1) — Code criminel, S.R.C. 1970,
chap. C-34, art. 245(1) — Loi sur la Gendarmerie
royale du Canada, S.R.C.. 1970, chap. R-9, art. 25(1),
36(1).

Droit criminel — Moyens de défense — Charte des
droits — Affaires criminelles et pénales — Double péril
— Policier accusé de voies de fait simples aux termes
du Code criminel et d’une infraction majeure ressortis-
sant au service aux termes de la Loi sur la Gendarmerie
royale du Canada & Uégard de la méme inconduite —
La déclaration de culpabilité relativement & une infrac-
tion majeure ressortissant au service empéche-t-elle
que des procédures ultérieures ne soient engagées aux
termes du Code criminel? — Charte canadienne des
droits et libertés, art. 11, 24(1) — Code criminel,

S.R.C. 1970, chap. C-34, art. 245(1) — Loi sur la

Gendarmerie royale du Canada, S.R.C. 1970, chap.
R-9, art. 25(1), 36(1).

Le policier appelant a commis des. voies de fait sim-

i ples au sens du Code criminel, qui constituaient égale-

ment une «infraction majeure ressortissant au service»
au sens de la Loi sur la Gendarmerie royale du Canada.




PUBLIC
R. ¢. WIGGLESWORTH Le juge Wilson

[1987] 2 R.C.S.

pg 58
559

While it is easy to state that those involved in a
criminal or penal matter are to enjoy the rights
guaranteed by s. 11, it is difficult to formulate a
precise test to be applied in determining whether
specific proceedings are proceedings in respect of a
criminal or penal matter so as to fall within the
ambit of the section. The phrase “criminal and
penal matters” which appears in the marginal note
would seem to suggest that a matter could fall
within s. 11 either because by its very nature it is a
criminal proceeding or because a conviction in
respect of the offence may lead to a true penal
consequence. I believe that a matter could fall
within s. 11 under either branch.

There are many examples of offences which are
criminal in nature but which carry relatively minor
consequences following conviction. Proceedings in
respect of these offences would nevertheless be
subject to the protections of s. 11 of the Charter. It
cannot be seriously contended that, just because a
minor traffic offence leads to a very slight conse-
quence, perhaps only a small fine, that offence
does not fall within s. 11. It is a criminal or
quasi-criminal proceeding. It is the sort of offence
which by its very nature must fall within s. 11. I
would agree, therefore, with the comments made
by Linden J. in Re McCutcheon and City of
Toronto (1983), 147 D.L.R. (3d) 193 (H.C)) In
that case, the accused claimed the benefit of s. 11
following the alleged commission of a parking
offence. At page 205 Linden J. said:

This provision of the Charter is available only to
persons charged with an offence. On my reading of the
by-laws and the legislation, the applicant is such a
person, having been charged with offences when the
summonses were issued against her.

There can be no question that parking infractions are
“offences” as that word is used in s. 11 of the Charter.
The respondents contend that these are not the types of
transgressions against society s. 11 of the Charter is
directed at, since there is virtually no stigma attached to

Bien qu’il soit facile de dire que ceux qui sont
impliqués dans une affaire criminelle ou pénale
doivent jouir des droits que garantit I'art. 11, il est
difficile de formuler un critére précis qui doit étre
appliqué pour déterminer si des procédures préci-
ses ont trait 4 une affaire criminelle ou pénale de
maniére 4 relever de l'article. La note marginale
«affaires criminelles et pénales» semblerait laisser
entendre qu’une affaire pourrait relever de ’art. 11

soit parce que, de par sa nature méme, il s’agit,
d’une procédure criminelle, soit parce qu’une’

déclaration de culpabilité relativement a 'infrac-
tion est susceptible d’entrainer une véritable consé-
quence pénale. Je crois qu’une affaire pourrait
relever de I'art. 11 dans les deux cas.

Il y a de nombreux exemples d’infractiens qui
sont de nature criminelle mais qui entrainent des
conséquences relativement mineures par suite
d’une déclaration de culpabilité. Les procédures
relatives 4 ces infractions seraient néanmeins assu-
jetties & la protection de P’art. 11 de la Charte. On
ne peut sérieusement soutenir que du seul fait
qu'une infraction mineure en matiére de circula-
tion entraine une conséquence trés négligeable,
voire une légére amende seulement, cette infrac-
tion ne reléve pas de l'art. 11. Il s’agit d’une
procédure criminelle ou quasi criminelle. C’est le
genre d’infraction qui, de par sa nature méme, doit
relever de 'art. 11. Par conséquent, je suis d’ac-
cord avec les observations du juge Linden dans Re
McCutcheon and City of Toronto (1983), 147
D.L.R. (3d) 193 (H.C.) Dans cette affaire, I'accu-
sée a réclamé l'application de lart. 11 par suite
d’une prétendue infraction en matiére de station-
nement. A la page 205, le juge Linden a dit:

[TRADUCTION] Seuls les inculpés peuvent invoquer
cette disposition de la Charte. Selon mon interprétation
du réglement et de la loi en question, la requérante est
une telle personne, ayant été accusée d’avoir commis des
infractions lorsque les sommations ont été délivrées

; contre elle.

Il est incontestable que les infractions de stationne-
ment sont des «infractions» au sens de l'art. 11 de la
Charte. Les intimés soutiennent que l'art. 11 de la
Charte ne vise pas ce genre de fautes contre la société
puisqu’un billet de stationnement ne laisse pratiquement
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a parking ticket. In my view, however, the degree of
stigma is of no significance.

In my view, if a particular matter is of a public
nature, intended to promote public order and wel-
fare within a public sphere of activity, then that
matter is the kind of matter which falls within s.
1. It falls within the section because of the kind
of matter it is. This is to be distinguished from
private, domestic or disciplinary matters which are
regulatory, protective or corrective and which are
primarily intended to maintain discipline, profes-
sional integrity and professional standards or to
regulate conduct within a limited private sphere of
activity: see, for example, Re Law Society of
Manitoba and Savino, supra, at p. 292, Re
Malartic Hygrade Gold Mines (Canada) Ltd. and
Ontario Securities Commission (1986), 54 O.R.
(2d) 544 (H.C.), at p. 549, and Re Barry and
Alberta Securities Commission, supra, at p. 736,
per Stevenson J.A. There is also a fundamental
distinction between proceedings undertaken to pro-
mote public order and welfare within a public
sphere of activity and proceedings undertaken to
determine fitness to obtain or maintain a licence.
Where disqualifications are imposed as part of a
scheme for regulating an activity in order to pro-
tect the public, disqualification proceedings are not
the sort of “offence” proceedings to which s. 11 is
applicable. Proceedings of an administrative
nature instituted for the protection of the public in
accordance with the policy of a statute are also not
the sort of “offence” proceedings to which s. 11 is
applicable. But all prosecutions for criminal
offences under the Criminal Code and for quasi-
criminal offences under provincial legislation are
automatically subject to s. 11. They are the very
kind of offences to which s. 11 was intended to

apply.

This is not to say that if a person is charged with
a private, domestic or disciplinary matter which is
primarily intended to maintain discipline, integrity
or to regulate conduct within a limited private
sphere of activity, he or she can never possess the

. qui est principalement destinée &

aucun stigmate. Toutefois, j’estime que la gravité des
conséquences n’est pas importante.

A mon avis, si une affaire en particulier est de
nature publique et vise 4 promouvoir I'ordre et le
bien-étre publics dans une sphére d’activité publi-
que, alors cette affaire est du genre de celles qui
relévent de Part. 11. Elle reléve de cet article de
par sa nature méme. Il faut distinguer cela d’avec
les affaires privées, internes ou disciplinaires qui
sont de nature réglementaire, protectrice ou cor-
rective et qui sont principalement destinées a
maintenir la discipline, U'intégrité professionnelle
ainsi que certaines normes professionnelles, ou a
réglementer la conduite dans une sphére d’activité
privée et limitée: voir, par exemple, Re Law
Society of Manitoba and Savino, précité, a la p.
292, Re Malartic Hygrade Gold Mines (Canada)
Ltd. and Ontario Securities Commission (1986),
54 O.R. (2d) 544 (H.C.), a la p. 549, et Re Barry
and Alberta Securities Commission, précité, a la
p. 736, le juge Stevenson. Il existe également une
distinction fondamentale entre les procédures
engagées pour promouvoir l'ordre et le bien-étre
public dans une sphére d’activité publique et les
procédures engagées pour déterminer I’aptitude a
obtenir ou & conserver un permis. Lorsque les
disqualifications sont imposées dans le cadre d’un
régime de réglementation d'une activité visant a
protéger le public, les procédures de disqualifica-
tion ne sont pas le genre de procédures relative a
une «nfraction» auxquelles s’applique 'art. 11. Les
procédures de nature administrative engagées pour
protéger le public conformément 4 la politique
générale d’une loi ne sont pas non plus le genre de
procédures relatives & une «infraction», auxquelles
s’applique I'art. 11. Toutefois, toutes les poursuites
relatives 4 des infractions criminelles aux termes
du Code criminel et 4 des infractions quasi crimi-
nelles que prévoient les lois provinciales sont auto-
matiquement assujetties 4 1’art. 11. C’est le genre
méme d’infractions auxquelles 'art. 11 était des-

' tinéa s’appliquer.

Cela ne veut pas dire que la personne accusée
d’une affaire privée, domestique ou disciplinaire
A maintenir la

discipline, lintégrité ou 4 réglementer une con-
duite dans une sphére d’activité privée et limitée,

[1987] 2 S.C.R.
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rights guaranteed under s. 11. Some of these mat-
ters may well fall within s. 11, not because they
are the classic kind of matters intended to fall
within the section, but because they involve the
imposition of true penal consequences. In my opin-
ion, a true penal consequence which would attract
the application of s. 11 is imprisonment or a fine
which by its magnitude would appear to be
imposed for the purpose of redressing the wrong
done to society at large rather than to the mainte-
nance of internal discipline within the limited
sphere of activity. In “Annotation to R. v. Wig-
glesworth” (1984), 38 C.R. (3d) 388, at p. 389,
Professor Stuart states:

... other punitive forms of disciplinary measures, such
as fines or imprisonment, are indistinguishable from
criminal punishment and should surely fall within the
protection of s. 11(A).

I would agree with this comment but with two
caveats. First, the possibility of a fine may be fully
consonant with the maintenance of discipline and
order within a limited private sphere of activity
and thus may not attract the application of s. 11.
It is my view that if a body or an official has an
unlimited power to fine, and if it does not afford
the rights enumerated under s. 11, it cannot
impose fines designed to redress the harm done to
society at large. Instead, it is restricted to the
power to impose fines in order to achieve the
particular private purpose. One indicium of the
purpose of a particular fine is how the body is to
dispose of the fines that it collects. If, as in the
case of proceedings under the Royal Canadian
Mounted Police Act, the fines are not to form part
of the Consolidated Revenue Fund but are to be
used for the benefit of the Force, it is more likely
that the fines are purely an internal or private
matter of discipline: Royal Canadian Mounted
Police Act, s. 45. The second caveat I would raise
is that it is difficult to conceive of the possibility of
a particular proceeding failing what I have called
the “by nature” test but passing what I have called
the “true penal consequence” test. I have grave
doubts whether any body or official which exists in
order to achieve some administrative or private
disciplinary purpose can ever imprison an individu-

ne peut jamais posséder les droits que garantit
I'art. 11. Certaines de ces affaires peuvent trés
bien relever de ’art. 11, non pas parce qu’il s’agit
du genre d’affaires classiques destinées & relever de
I'article, mais parce qu’elles comportent I'imposi-
tion de véritables conséquences pénales. A mon
avis, une véritable conséquence pénale qui entrai-
nerait I'application de 'art. 11 est I'emprisonne-
ment ou une amende qui par son importance sem-
blerait imposée dans le but de réparer le tort causé
a la société en général plutdt que pour maintenir la
discipline & 'intérieur d’une sphere d’activité limi-
tée. Dans «Annotation to R. v. Wigglesworth»
(1984), 38 C.R. (3d) 388, le professeur Stuart dit
alap. 389:

[TRapUCTION] . .. d’autres formes de mesures discipli-
naires punitives, comme les amendes ou l’emptisonmne-
ment, ne peuvent étre distinguées des peines en matiére
criminelle et devraient certainement étre assujetties d la
protection de I'al. 114). ;

Je fais mienne cette observation, mais avec deux
mises en garde. D’abord, la possibilité d’imposer
une amende peut étre tout 4 fait conforme au
maintien de la discipline et de I'ordre dans une
sphére d’activité privée et limitée et ainsi ne pas
entrainer I'application de l'art. 11. Je suis d’avis
que si un organisme ou une personne responsable
détient un pouvoir illimité d’imposer des amendes
et §’il n’accorde pas les droits énumérés a I'art. 11,
il ne peut imposer des amendes destinées & réparer
le tort causé 4 la société en général. Il est plutdt
limité au pouvoir d’imposer des amendes pour
atteindre un objectif privé en particulier. La
maniére dont 'organisme doit employer les amen-
des qu’il pergoit constitue un indice de l'objet
d’une amende en particulier. Si, comme dans le cas
des procédures prévues dans la Loi syr la Gendar-
merie royale du Canada, les amendes doivent &tre
non pas versées dans le Fonds du revenu consolidé,
mais plutdt &tre utilisées dans I'intérét de la Gen-

. darmerie, il y a plus de chances que les amendes

constituent purement une affaire de discipline
interne ou privée: art. 45 de la Loi sur la Gendar-
merie royale du Canada. Ma seconde mise en
garde porte qu'il est difficile de concevoir qu’une
procédure en particulier ne satisfasse pas au cri-
tére dit de la «nature méme», mais satisfasse a
celui que j'appelle le critére de la «véritable consé-
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THE ATTORNEY GENERAL OF CANADA
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and
UNITED STATES STEEL CORPORATION AND
U.S. STEEL CANADA INC.
Applicants (Respondents)
REASONS FOR ORDER AND ORDER
Introduction

[1] The United States Steel Corporation and U.S. Stedl CanadaInc. (U.S. Steel) chalenge the

validity of section 40 of the Investment Canada Act, R.S. 1985, ¢.28 (1st Supp.) (ICA or Act) as
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being in violation of section 11(d) of the Canadian Charter of Rights and Freedoms and

section 2(e) of the Canadian Bill of Rights, R.S.C. 1985.

Facts

[2] For the purpose of thismotion, only a brief review of the factsis necessary. In

September 2007, U.S. Steel submitted an application for review under the Act to obtain ministeria
approval of its proposed investment in and acquisition of control of Stelco Inc.’s Hamilton-based
Canadian business. In support of the gpplication, U.S. Steel provided 31 undertakings including
two in relation to employment and production levels. On October 29, 2007, the Minister approved

the acquisition.

[3] On May 5, 2009, the Minister sent ademand to U.S. Steel pursuant to section 39 of the Act
advising U.S. Stedl that it was in contravention of the employment and production undertakings and
requested that U.S. Steel cease the contraventions, remedy the default, show cause why there were
no contraventions or justify any non-compliance. Subsequent to U.S. Stedl’ sresponseto the
demand, the Minister informed U.S. Stedl that he was not satisfied with the response. On July 17,
2009, the Attorney Genera of Canadafiled an application under section 40 of the Act seeking an
order directing U.S. Steel to comply with the two undertakings and a penalty of $10,000 per day,
per breach of the undertakings calculated from November 1, 2008 until compliance with the

undertakings. U.S. Stedl then filed the within motion.
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Overview of thelegidation, transactions subject to review and therelationship between the
parties

[4] Before turning to a consideration of the issuesraised in this motion, an overview of the
legidation together with some observations regarding the types of transactions that are subject to
review under the Act and the relationship between the government and the non-Canadian investor

are useful.

[5] The ICA cameinto forcein 1985. It repeaed and replaced the Foreign Investment Review
Act, S.C. 1973 -1974, c. 46 (FIRA). The ICA providesthat certain investments in Canada by non-
Canadian investors may not be implemented unless the investment has been reviewed and approved
by the Minister. To initiate the review process, the non-Canadian investor is required to submit an
application containing the requisite information. 1n addition, the non-Canadian investor may give
written undertakings in support of the application. Section 21 of the Act providesthat if after taking
into account the information, undertakings and representations received under section 19 and the
factors set out in section 20 the Minister is satisfied that the proposed investment “is likely to be of
net benefit to Canada’, the proposed investment will be given ministerial approval. Subsequent to
the implementation of the investment, the Minister has the authority to monitor the investment to
determine whether the investment is being carried out in accordance with the application and any

representations and undertakings given by the non-Canadian investor in relation to the investment.

[6] Section 38 authorizes the Minister to issue guidelines and interpretation notes with respect to

the application and administration of the Act. The current Guidelines issued by the Minister outline
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the procedural aspects of the proposal and monitoring stages. The Guidelines contain information
regarding the pre-filing meetings, undertakings, third party representations, feedback during the
review process, the determination “is likely to be of net benefit to Canada’, and post-approva

monitoring.

[7] With respect to undertakings, the Guidelines encourage investors to incorporate in their
plans as much detail and precision as possible to reduce the likelihood that undertakings will be
needed to supplement the plans. The Guidelines also note that undertakings may still be “helpful to
provide greater assurances when issues, critical to the determination of net benefit, arise.” Asto
monitoring, the Guidelines state that an evaluation will usualy be made 18 months after the

implementation of the investments.

[8] Section 39 provides that where the Minister believes that the non-Canadian investor has
failed, among other things, to comply with an undertaking given at the time of the approval, the
Minister may send a demand to the non-Canadian investor requiring the investor within a specified
period “to cease the contravention, to remedy the default, to show cause why thereisno
contravention of the Act or Regulations or, in the case of undertakings, to justify any non-

compliance.”

[9] A section 40 proceeding arises from the ministerial demand made pursuant to section 39. It
isinitiated by an application in asuperior court. If at the conclusion of the hearing, the court is

satisfied that the Minister was justified in sending the demand and the non-Canadian investor has
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failed to comply with the demand, the court may make any order or orders the court considers the
circumstances require including any of the orders provided in subsection 40(2). In particular, for
the purpose of this motion, the court may impose a monetary penalty not exceeding $10,000 per
breach for each day the non-Canadian investor isin contravention and may direct the disposition by
the non-Canadian investor of any voting interests or assets acquired that are or were used in carrying

on a Canadian business.

[10]  Section 40(3) provides that amonetary penalty is adebt due to Her Mg esty the Queenin
right of Canada and is recoverable as such in asuperior court. Under section 40(4), a person or
entity that fails or refusesto comply with an order made under subsection (2), may be cited and

punished by the court that made the order “as for other contempts of that court”.

[11] Lastly, under section 42, everyone who knowingly provides false or miseading information
under the Act or the Regulations or contravenes section 36 of the Act is guilty of an offence

punishable on summary conviction.

[12] For ease of reference, the relevant statutory provisions are included with these reasonsin

Annex “A”.

[13] Leaving aside for the moment reviews undertaken in relation to investments that could be
injurious to national security, the Act applies to significant investments by non-Canadian investors.

In 2007, at the time of the approval of the investment at issue in this proceeding, the financial
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threshold for investments by non-Canadian investors from World Trade Organization countries was
281 million dollars. For non-World Trade Organization countries, the threshold was 5 million
dollars. It isaso important to note that the transactions that are subject to review are private
transactions involving the acquisition of interests in Canadian businesses by non-Canadian

investors.

[14]  Undertakings play an important role within the legidlative scheme. AsRichard Laeunesse,
Investment Review Manager with Industry Canada explainsin his affidavit, an application for
approval under the Act must include a detailed description of the non-Canadian investor’s plans for
the business being acquired with specific reference to the section 20 factors that the Minister is
required to take into account in reaching adecision. In the case of significant investments, non-
Canadian investors will also often submit undertakings in relation to the investor’ s plans for the
Canadian business directed at the section 20 factors that include maintaining the business operations
in Canada, Canadian participation in the business and employment for Canadians. These
undertakings are intended to demongtrate that the investment will be carried out in amanner that “is

likely to be of net benefit to Canada’.

[15] During the hearing, both parties characterized the relationship under the legidation between
the non-Canadian investor and the government, particularly in relation to the undertakings, as being
akin to a contractual relationship. 1t isnot necessary for the purpose of this motion to make a
determination regarding the legal nature of the relationship between the government and the non-

Canadian investor. It is sufficient to note that there is no dispute between the parties that the
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undertakings drafted by the non-Canadian investor and submitted to the government in support of

the application for approva are binding commitments.

The Charter
[16] Thefirst issueiswhether section 11(d) of the Charter appliesto a proceeding under section
40 of the Act. Section 11(d) reads:

11. Any person charged with 11. Tout inculpé aledroit :

an offence hasthe right

d) to be presumed innocent d) d'étre présumé innocent tant

until proven guilty accordingto qu’il n’est pas déclaré coupable,

law in afair and public hearing  conformément alaloi, par un

by an independent and impartial  tribunal indépendant et

tribunal; impartial al’issue d un proces
public et équitable;

[17] Assection 11(d) islimited inits application to “a person charged with an offence’, U.S.
Steel must establish that a person or corporation against whom a section 40 proceeding is initiated
“isaperson charged with an offence”. To do so, the parties agree that U.S. Stedl must demonstrate
that it meets either of the two branches of the test articulated in R. v. Wigglesworth, [1987] 2 S.C.R.
541. In Wigglesworth, Justice Wilson stated that section 11(d) will apply if a matter by itsvery

natureisacrimina proceeding or if it involves the imposition of true pena consequences.

[18] Thefirst question to resolve is whether a section 40 proceeding is by its very nature a pena

proceeding. In Wigglesworth at paragraph 23, Justice Wilson explained:
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[51] Eventhough, in my opinion, thisis not the type of matter that was intended to come
within section 11 of the Charter, section 11 may still be engaged if it involves the imposition of
atrue penal consequence. In Wigglesworth, at paragraph 24, Justice Wilson described atrue
penal conseguence in the following terms:

Thisisnot to say that if a person is charged with a private, domestic or
disciplinary matter which is primarily intended to maintain discipline, integrity or to
regulate conduct within alimited private sphere of activity, he or she can never possess
the rights guaranteed under s. 11. Some of these matters may well fall withins. 11, not
because they are the classic kind of matters intended to fall within the section, but
because they involve the imposition of true penal consequences. In my opinion, atrue
pena consequence which would attract the application of s. 11 isimprisonment or afine
which by its magnitude would appear to be imposed for the purpose of redressing the

wrong done to society at large rather than to the maintenance of internal discipline within
the limited sphere of activity.

[52] Asstated above, U.S. Steel contends that the magnitude of the monetary penalty aloneis
sufficient to engage section 11(d) of the Charter. U.S. Steel characterizes the potential monetary
penalty under section 40 as being a“King Kong fine” and submits that the magnitude is of such
significance that it can only be regarded as atrue penal consequence. This assertion raisesa
number of questions. Thefirst iswhether U.S. Steel’ s interpretation of the second branch of the
test iscorrect. Asset out earlier, U.S. Steel’ sinterpretation isthat it is the fine by its magnitude
that leads to the conclusion it is being imposed for the purpose of redressing the harm done to

society.

[53] U.S. Steel claimsthat itsinterpretation is supported by Justice Wilson's observation “...

that if abody or an official has an unlimited power to fine, and if it does not afford the rights
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enumerated under s. 11, it cannot impose fines designed to redress the harm done to society at
large”. | note, however, that Justice Wilson added “[i]nstead, it is restricted to the power to
impose fines in order to achieve the particular private purpose.” | interpret Justice Wilson's
observation to mean that a body can have an unlimited power to fine, however, to determine
whether the penalty is atrue penal consequence the analysis has to proceed beyond the
magnitude of the fine to determine whether it is being imposed for the purpose of redressing the

harm done to society or for a particular private purpose.

[54] | note, aswell, that U. S. Steel’ s interpretation of the test does not find support in the
jurisprudence. In Martineau, the appellant argued that the magnitude of the amount claimed
under the Customs Act, R.S.C. 1985 c.1 (2" Supp.) made it atrue penal consequence. In
rejecting the argument, Justice Fish observed that the argument was falsely premised on
magnitude alone and continued his analysis to determine whether the payment claimed under the
Customs Act constituted a fine that by its magnitude was being imposed for the purpose of

redressing a wrong done to society.

[55] Morerecently, in Lavallee, a case concerning the Alberta securities legislation, Chief
Justice Wittmann, at paragraph 142, stated:

My reading of Wigglesworth is that, on one hand, the fact that the Securities Act is
regulatory legislation is obviously not sufficient to determine whether the consequences
of the application of s. 29 leads to true penal consequences. On the other hand, the
dollar amount of the administrative penalty or its magnitude is not determinant, in
itself, to qualify as a true penal consequence. In fact, it isthe magnitude of the
administrative penalty combined with the purpose for which it can be imposed that will
determine whether it entails true penal consequences. [Emphasis added]
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[56] Subsequent to the hearing of this motion, the Alberta Court of Appeal dismissed the
appeal from this decision: Lavallee v. Alberta (Securities Commission), [2010] A.J. No. 144. On
the question as to whether the magnitude of a penalty alone was sufficient to engage the
protections of section 11, of the Charter, the Court observed at paragraph 23:
... The chambers judge rejected that argument, emphasizing the need to consider the
purpose of the sanction, and not just its magnitude, in assessing whether it amountsto a
true pena consequence. Moreover, when considering the purpose of the sanctionitis
necessary to consider the overarching purposes of the Securities Act, which include the
protection of investors and the public, the efficiency of the capital markets, and ensuring
public confidence in the system. In the end, the chambers judge agreed with this Court’s
conclusion, at para. 54 of Brost, that the increase in the magnitude of administrative
penalties reflects alegidative intent to ensure that the penalties are not ssmply considered
another cost of doing business. He therefore concluded that no true penal consequences

arise under ss. 198 and 199 of the Securities Act and that s. 11 of the Charter is,
accordingly, not engaged here. | agree.

[57] Having regard to Justice Wilson's observation and the jurisprudenceit is clear that the
magnitude of a monetary penalty aloneis not a sufficient basis upon which to conclude that the
penalty isatrue penal consequence. However, this does not fully respond to U.S. Steel’s
argument. U.S. Steel contends that there is a point at which the penalty is so large that the only
conclusion that can be drawn isthat it is atrue penal consequence. U. S. Steel submits that the
characterization of a penalty as an administrative monetary penalty cannot immunize it from
Charter scrutiny and notes the following recent statement of the Federal Court of Appeal in
Doyon v. Canada (Attorney General), 2009 FCA 152, at paragraph 27:

In short, the Administrative Monetary Penalty System has imported the most punitive

elements of penal law while taking care to exclude useful defences and reduce the
prosecutor’ s burden of proof. Absolute liability, arising from an actus reus which the
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prosecutor does not have to prove beyond a reasonable doubt, leaves the person who

commits aviolation very few means of exculpating him- or herself.
[58] Thedifficulty with this argument is that the enormity of a monetary penalty cannot be
assessed in isolation. On the one hand, in the context of the financial threshold of the
investments subject to review under the ICA, 281 million dollars at the time of the approval in
this case, amonetary penalty of $10,000 per breach for each day the investor isin contravention
may be less significant. On the other hand, in the context of the five million dollar financial
threshold for investors from non-World Trade Organization countries the potential penalty is
enormous. Without context, it cannot be said that a dollar value alone, can lead to no other
inference but that the penalty is being imposed to punish. To be effective, the legidated
monetary penalty hasto be of a sufficient scope to address the financial range of the reviewable
investments. It also hasto be of a sufficient magnitude to deter non-compliance and to not be

seen as simply a cost of doing business.

[59] Aspart of theresponseto U.S. Steel’ s assertion that the magnitude of the monetary
penalty aloneis sufficient to make it atrue penal consequence, the Attorney General notes that
the determination of the amount of the penalty is amatter of judicial discretion to which U.S.
Steel counters that the exercise of judicial discretion cannot save an otherwise unconstitutional
provision. Thisargument is rejected for two reasons. First, the argument is premised on the
assertion that the magnitude of the maximum monetary penalty available under the legislation
alone is sufficient to render the provision unconstitutional. Section 40 does not require the

imposition of the maximum monetary penalty or any monetary penalty. The court may make
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any order or orders the court considers the circumstances require. Second, as the Attorney
General submits, this argument assumes a prospective breach of the Charter in the exercise of
the discretion under the monetary penalty provision of the Act. AsJustice Lebel reaffirmed in R.
v. Shoker, [2006] 2 S.C.R. 399, at para. 39, Parliament is entitled to assume that its legislation

will be applied in amanner consistent with the constitution.

[60] AstoU.S. Steel’sreference to the Doyon decision, on my reading of the decision the
reference to the “ Administrative Monetary Penalty System” is not to the use of administrative
monetary penalties generally but to the particular system established by the Agriculture and
Agri-Food Administrative Monetary Penalties Act, S.C. 1995, c. 40 and Regulations. Further,

the decision does not deal with the question as to what constitutes a true penal consequence.

[61] Thefact that the upper limit of the monetary penalty is $10,000 per breach for each day
the non-Canadian investor isin contravention alone does not render the provision

unconstitutional .

[62] The next question iswhether the imposition of the monetary penalty under the Act isto
redress the harm done to society. U.S. steel argues that a number of indicators show that it is.
As Justice Wilson stated in Wigglesworth, one indicator of the purpose of afine isthe manner in
which the recipient entity disposes of the fine. In particular, “if the fines are not to form part of
the Consolidated Revenue Fund but are to be used for the benefit of the [body], it is more likely

that the fines are purely an internal or private matter of discipling”. Under the IAC, the monetary
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penalty isadebt to her Majesty the Queen in right of Canada that ultimately forms part of the
Consolidated Revenue Fund.  Although in the context of legislation concerning professiona
disciplinary matters the fact that the monetary penalty is used for some internal benefit is a useful
indicator of the purpose of the sanction, it isnot a useful or relevant indicator given that the
legislation at issue does not concern these internal types of matters. Aswell, the fact that the
monetary penalty ultimately forms part of the Consolidated Revenue Fund is at best neutral in
light of the fact that there is no internal body to which the penalty could be paid and thereis no
other fund to which the penalty could be paid. | note, aswell, that administrative monetary
penalties under other legislation, such as, income tax, competition, and customs legislation all

become part of the Consolidated Revenue Fund.

[63] U.S. Sted aso points out that unlike other administrative penalties the monetary penalty
under the ICA is unconnected to the extent of the breach and it has no mathematical connection
with the regulated activity or theloss. Inthe samevein, U.S. Steel notes that the monetary
penalty is unlimited, it does not serve some compensatory purpose, it is unrelated to the
monetary implications flowing from non-compliance and the Act does not provide any criteria
for the determination of the amount of the monetary penalty. U.S. Steel takes the position that in
these circumstances the only reasonable inference that can be drawn is that the amount of the
penalty is being determined on some other basis, namely, to redress the harm done to society at

large.
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[64] Astothe monetary penalty being limitless, although, in my view, this characterization is
inaccurate in that there are both tempora and monetary limits, even if it is correct, as Justice
Wilson stated an unlimited power to fine is permissible provided that it is being imposed to
achieve a particular private purpose. While it may be true that the existence of some connection
between the penalty and the conduct at issue is a useful indicator, it does not necessarily follow

that redressing the harm done to society is the only possible purpose of the penalty.

[65] Additionally, the absence of any criteriain the Act on which to determine the amount of
the monetary penalty is of no consequence. Should the circumstance arise, part of the court’s
task will be to identify those factors that are relevant to the determination of the amount of the

monetary penalty.

[66] U.S. Steel also arguesthat the potential exposure to aterm of imprisonment as a result of
a contempt proceeding makes the penalty atrue pena consequence. | reject thisargument. The
contempt proceeding is not brought under the ICA. Rather, it is a separate proceeding brought
pursuant to the Federal Courts Rules, SOR/98-106 where the alleged contemnor will be
accorded all of the section 11(d) Charter protections and, if found guilty, will be subject to the

penalties provided in the Rules.

[67] Inthe absence of any of the usual indicia, on what basis can it be determined whether the
monetary penalty by its magnitude is being imposed for the purpose of redressing the harm done

to society. Inthe context of ICA, the court should have regard to the objectives of the
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determination of hisrightsand  définition de ses droits et

obligations, obligations;
[69] Itisnot disputed that the Bill of Rights appliesto the ICA. Aswell, it isnot disputed that the
Bill of Rights section 2(e) protections extend to corporations. The question is whether section 40
violates theright to afair hearing in accordance with the principles of fundamenta justice. U.S.

Steel takes the position that it does.

[70] U.S. Sted submitsthat the meaning of the phrase “the principles of fundamental justice” is
context-specific having regard to the nature of the rights and the extent of the jeopardy at issue. In
summary, U.S. Steel assertsthat the factua and legal context in the present caseisoneinwhichitis
exposed to extreme sanctions, including a multimillion dollar penalty, and the most serious
interference with the enjoyment of property, forced divestiture, through a summary civil application
process without the most basic procedural protections of fundamenta justice. In particular, it does
not give the non-Canadian investor aright of full disclosure, aright to know the case to meet, or a
right to hear the applicant’ s case before being called upon to answer. Additionally, the Act does not
state the applicable burden of proof, the requisite elements of afailure to comply and justification
are not defined, and the available defenses are not delineated. This resultsin vagueness and leaves

the judiciary to decide the matter in a vacuum.

[71] U.S. Sted maintainsthat “ given the severity of the consequences in the adjudication of the
rights at issue in theinstant legidation,... the principles of fundamental justice must provide the

investor with the full range of procedural and substantive protections available pursuant to the Bill

2010 FC 642 (CanLlI)



PUBLIC pg 77
Page: 29

of Rights, including the right to know the case to meet, the right to full discloser and the right to fair
notice of the proscribed conduct and the available defences.” At this point, it should be noted that
U.S. Stedl initialy argued that the Bill of Rights guarantees both substantive and procedural rights,

however, U.S. Steel abandoned its position in relation to substantive rights.

[72] U.S. Stedl acknowledges that the term “the principles of fundamental justice” in section 7 of
the Charter does not have the same meaning as it doesin section 2(e) of the Bill of Rights.
However, relying on the Supreme Court of Canada decision in Reference re Motor Vehicles Act
(British Columbia) section 94(2), [1985] 2 S.C.R. 486, paras. 31-33, U.S. Stedl arguesthat the
procedura protections provided by section 2(e) are much broader than those provided under the
common law principles of natura justice and that the term “the principles of fundament justice”
under section 2(e) is not synonymous with the term “the principles of natura justice”. Therefore,
Charter jurisprudence is relevant and informs the meaning of “the principles of fundamental

justice” in the Bill of Rights.

[73] U.S. Sted submitsthat the right to make full answer and defence is the bedrock of the
principles of fundamental justice. InR. v. Rosg, [1998] 3. S.C.R. 262, at paras. 98 and 103, the
Supreme Court of Canada stressed the importance of this right and explained the breadth of the right
and the manner in which thisright isimplicated in other rights and principles. The Court stated:

98 Theright to make full answer and defence is protected under s. 7 of the Charter. It is
one of the principles of fundamentd justice. In R. v. Stinchcombe, [1991] 3 S.C.R. 326, at p.
336, Sopinka J., writing for the Court, described this right as "one of the pillars of criminal
justice on which we heavily depend to ensure that the innocent are not convicted”. The right
to make full answer and defence manifestsitself in several more specific rights and
principles, such astheright to full and timely disclosure, the right to know the caseto be
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[78] AstoU.S. Sted’sreliance onthe B.C. Motor Vehicles case, on my reading of the passage
referenced, when Chief Justice Lamer stated that “to replace "fundamental justice” with the term
"natura justice” missesthe mark entirely” he was referring to the meaning of “fundamental justice”
asitisused in the Charter and not the Bill of Rights. Similarly, in the reference to “the degree of
synonymy between the two expressionsin the past”, the Chief Justice was referring to the

synonymy of the term “fundamental justice” and the term “ natural justice”

[79]  Accordingly, it can be seen that afair hearing in accordance with the principles of
fundamental justice in the context of section 2(e) of the Bill of Rightsis synonymous with the
concept of natural justice and procedura fairness. It remains to be determined what the

requirements of natural justice arein these circumstances.

[80] AsJustice L'Heureux-Dubé stated in Baker v. Canada (Mnister of Citizenship and
Immigraion), [1999] 2 S.C.R. 817, at paragraph 22, “the duty of fairnessis flexible and variable,
and depends on an appreciation of the context of the particular statute and the rights affected, ...”.
Justice L’ Heureux-Dubé explained that a number of factors are relevant to the determination of the

requirements of the duty of fairnessarein a particular context.

[81] However, asthe Attorney General points out, the Baker analysisis somewhat anomalousin
the present case asit is directed at the requirements of fairnessin the context of administrative
hearings and not judicia hearings. | agree with this observation. The Baker analysisis generally

retrospective in application and aimed at helping a court “ determine whether the procedures that
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were followed respected the duty of fairness.” While the structure of the analysis may not be
helpful, this does not undermine the importance and the relevance of the principles that may be

drawn from Baker.

[82] AsJustice L’Heureux-Dubé stated at paragraph 28, “[t]he values underlying the duty of
procedura fairnessrelate to the principle that the individual or individuas affected should have the
opportunity to present their case fully and fairly, and have decisions affecting their rights, interests,
or privileges made using afair, impartia, and open process, appropriate to the statutory,
ingtitutional, and social context of the decision.” That is, the underlying values and all of the
circumstances must be considered to determine the content of the duty of fairnessin agiven

Situation.

[83] Itisevident from U.S. Steel’sora and written submissions that while it recognizesthe
context-specific nature of the analysisin principle, their assertion asto the requirements of the duty
of fairnessis grounded on the magnitude of the monetary penalty and the possibility of forced
divestiture. It isfrom this premise that U.S. Steel maintains that an investor facing a section 40
proceeding should, in effect, be accorded the same right to make full answer and defence together
with the related rights including Stinchcombe disclosure that would be accorded to a defendant in a
criminal proceeding. In my opinion, this position stems from a narrow focus on the penalties at
issue and fails to take into account the broader context and circumstances within which a section 40
proceeding arises. Even if the focus of the inquiry was limited to the nature of the penalties, it

would not giverise to the expansiverights U.S. Stedl submits section 2(e) requires.
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[84] Thereisno doubt that the importance of the decision to the affected party isa significant
factor. However, adistinction must be drawn between those decisions that implicate the life,
liberty, and security of the person involved and those, asin the present case, having only an
economic impact. Aswell, the magnitude of the penalty and the forced divestiture have to be
viewed in the context of the legidative scheme. Although when viewed in isolation the monetary
penalty may appear to be very large, as stated earlier, having regard to the financial thresholds that
trigger ministerial review and approval, the penalties under the ICA haveto be sufficiently
significant to be effective given the size of the investments under the Act. Further, although the
possibility of forced divestiture appears to be ominous and a serious intrusion on the right to the
enjoyment of property, having regard to the objectives of the legidation and the broad discretion a
court hasin structuring a divestiture, it does not rise to the level of those decisionsin which the life,
liberty and security of the person are at stake. It is purely an economic outcome. It is aso important
to note that a section 40 proceeding arisesin aregulatory context. Aswell, the parties seeking
ministerial approval are sophisticated, well represented, economic actors who are given an

opportunity of voluntary compliance before the application at issue is undertaken.

[85] For thisreason, U.S. Stedl’ sreliance on Rv. Rose, above, ismisplaced. That decision
established a broad right to “make full answer and defence” in acriminal context. For example, the
Supreme Court of Canada noted, at paragraphs 98 to 100, that this right was “one of the pillars of
criminal justice,” was linked to the presumption of innocence and the principle against self-

incrimination, and included “the right of an accused person to defend himsalf or herself against all
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of the state’' s efforts to achieve a conviction.” Similarly, most of the cases upon which U.S. Steel
reliesin support of its assertion of the procedural rights are from the crimina and are not helpful in

the context of the legidation at issue.

[86] Turning to the application process contemplated in section 40 of the Act, U.S. Stedl does not
serioudly contend that it will be denied the opportunity to be heard through both written and oral
submissions or, as stated earlier, to have its case decided by an independent and impartial decision-
maker. Rather, U.S. Steel arguesthat it will not be given an adequate opportunity to know the case
it hasto meet. In summary, U.S. Stedl saysthat it does not know why the Minister thinksits
undertakings were breached since the undertakings were subject to the Guidelines with which U.S.
Steel maintainsit complied. Furthermore, U.S. Sted also saysit does not know the reason for the
Minister’ s assertion that it failed to comply with the demand to justify its breach of the undertakings

and believes it has provided adequate justification.

[87] Inmy view, there are adequate procedural protectionsin the Federal Courts Rules, SOR/98-
106 relating to the conduct of applicationsto permit U.S. Steel to know the case it has to meet.

First, anotice of application must, among other things, state the grounds intended to be argued,
including any reliance on statutory or regulatory provisions and must include alist of the

documentary evidence to be used at the hearing.

[88] Second, the Attorney General must file his affidavits and documentary exhibitswell in

advance of the hearing. Prior to submitting any legal argument, U.S. Steel will have an opportunity
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to conduct cross-examinations on the Attorney Generd’ s affidavits. Thus, U.S. Stedl will have all

of the evidence upon which the Attorney General intendsto rely.

[89] Third, before the matter comes on for hearing, the Attorney General, as the applicant, will
have had to serve and file the applicant’ s record containing al affidavit and documentary evidence,
descriptions of any physical evidence together with its memorandum of fact and law. Thus, U.S.
Steel will know the basisfor the Minister’ s belief that there has been a breach of an undertaking and
the Minister’ sreason for regjecting itsjustification. Further, the Attorney General is, without leave

of the court, precluded from raising any new allegations or arguments.

[90] Fourth, U.S. Steel points out that it must serve and file its affidavit and documentary
evidence before fully knowing the Attorney General’ s case, that is, before cross-examining the
Attorney General’ s affiants and before receiving the Attorney General’s memorandum of fact and
law. However, U.S. Sted may apply for leave to file additional affidavits, conduct additional cross-

examinations or file a supplementary record after the parties have exchanged records.

[91] Based on the abovereview of the applications procedure, | am satisfied that having regard to
the context and the potentia consequencesto U.S. Sted, it satisfiesthe right to afair hearing in
accordance with the principles of fundamenta justice, in particular, its right to know the case to

meet.
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[1] The Investment Canada Act, R.S. 1985, c. 28 (1% Suppl.) (the “Act”) allows the Minister of
Industry (the “Minister”) to review and approve applications from foreign investors who wish to
obtain control of magjor Canadian corporations. Section 39 of the Act alows the Minister to demand
that aforeign investor in control of a Canadian corporation comply with the Act and with any
undertaking made during the application stage. If the Minister is not satisfied with the investor’s
actions or response, he can apply under section 40 to a superior court which can grant several forms

of relief.
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[2] On July 17, 2009, the Minister commenced an application in the Federal Court pursuant to
section 40 of the Act with respect to two written undertakings, namely, the production and
employment undertakings given by the respondents United States Steel Corporation and U.S. Stedl

Canadalnc. (collectively “U.S. Steel”) in connection with the acquisition of Stelco Inc. (* Stelco”).

[3] On October 8, 2009, U.S. Stedl filed a Notice of Motion challenging the constitutional
validity of sections 39 and 40 of the Act. More particularly, U.S. Steel says that the impugned
provisions violate their right to afair hearing in accordance with principles of fundamental justice,
contrary to subsection 2(e) of the Canadian Bill of Rights, S.C. 1960, c.44 (the “Bill of Rights’) and
that they violate the principle of presumption of innocence and the right to afair hearing, contrary to
subsection 11(d) of the Canadian Charter of Rights and Freedoms, the Congtitution Act being

Schedule B to the Canada Act 1982 (U.K.), 1982, c.11 (the “ Charter”).

[4] In ajudgment dated June 14, 2010, 2010 FC 642, Hansen J. (the “Judge’) of the Federal

Court dismissed U.S. Stedl’schallenge inits entirety. Thisis an appea from that decision.

Facts and Procedural History

[5] In September 2007, U.S. Stedl intended to invest in and acquire control of Stelco’s
Hamilton-based business. To this end, it submitted an application for ministerial approval and
provided 31 undertakings to the Minister, two of which related to employment and production

levels. On October 29, 2007, the Minister approved the acquisition.
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[6] On May 5, 2009, the Minister advised U.S. Stedl that it wasin contravention of the
employment and production undertakings. As aresult, the Minister demanded, under section 39 of
the Act, that U.S. Steel cease the contraventions, remedy the default and either demonstrate there

were no contraventions or justify the contraventions.

[7] U.S. Sted responded by sending alengthy letter to the Minister which explained the

difficultiesit was facing due to the unexpected economic downturn.

[8] The Minister, being dissatisfied with U.S. Stedl’ sresponse, informed it on July 15, 2009,
that he would be bringing proceedings under section 40 of the Act, seeking an order directing
compliance with the undertakings and imposing a penalty of $10,000 per day per breach, running

from November 1, 2008, until such time as U.S. Steel had complied with the undertakings.

[9] As|l indicated earlier, the Minister filed his Notice of Application on July 17, 2009.
Paragraphs 3 and 4 of the application read as follows:

3. Directing the Respondents to forthwith comply with the relevant
undertakings:
a by increasing steel production at the Canadian Business, as defined
in this Application, such that:

i in the period from November 1, 2007 to October 31, 2009,
steel production at the Canadian Business is greater than or
equal to atotal of 8,690,000 tons (2 x 4,345,000); and

ii. in the period from November 1, 2009 to October 31, 2010,
steel production at the Canadian Business is greater than or
equal to 4,345,000 net tons; and

b. by taking all such steps as are necessary to ensure that over the Term
of the undertakings, as defined in this Application, the Respondents
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maintain an average level of employment at the Canadian Business
of 3,105 employees on afull time equivalent.

4, Imposing on US Stedl and US Steel Canada, jointly and severaly, a penalty
of $10,000 per day, per breach of the relevant undertakings, calculated from
November 1, 2008 or from such other dates as this Court may determine, until the
Respondents have complied with the relevant undertakings and such order asthis

Court may issue;

[10] Inresponseto the Minister's Notice of Application, U.S. Stedl filed an application with the

Federal Court seeking to have sections 39 and 40 of the Act declared of no force or effect.

L egidation

[11] Beforeturning to the Judge' sdecision, | will set out the relevant legidation. Section 39 of

the Act allows the Minister to send a demand to a non-Canadian investor requiring compliance with

the Act or theinvestor’ s undertakings, or else ajudtification for non-compliance:

39. (1) Wherethe Minister believes that
anon-Canadian, contrary to thisAct,

(a) hasfailed to give anotice under
section 12 or file an application under
section 17,

(a.1) hasfailed to provide any
prescribed information or any
information that has been requested by
the Minister or Director,

(b) has implemented an investment the
implementation of which is prohibited
by section 16, 24, 25.2 or 25.3,

(¢) hasimplemented an investment on
terms and conditions that vary
materially from those contained in an
application filed under section 17 or

39. (1) Le ministre peut faire émettre
une mise en demeure al’ intention d’ un
non Canadien qui, selon lui, a,
contrairement alaprésenteloi, selon le
cas:

a) fait défaut de déposer I’ avis
mentionné al’ article 12 ou la demande
d examen mentionnée al’ article 17;
a.1) omisdefournir les renseignements
prévus par reglement ou ceux exigés
par le ministre ou le directeur;

b) effectué un investissement en
contravention avec les articles 16, 24,
25.20u25.3;

c) effectué un investissement selon des
modalités qui sont substantiellement
différentes de celles que contenait la
demande d’ examen déposée en
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from any information or evidence
provided under thisAct in relation to
the investment,

(d) hasfailed to divest himself of
control of a Canadian business as
required by section 24,

(d.1) hasfailed to comply with an
undertaking given to Her Majesty in
right of Canada

in accordance with an order made
under section 254,

(d.2) hasfailed to comply with an order
made under section 25.4,

(e) hasfailed to comply with awritten
undertaking given to Her Maesty in
right of Canadarelating to an
investment that the Minister is satisfied
or isdeemed to be satisfied islikely to
be of net benefit to Canada,

(f) hasfailed to comply with any other
provision of this Act or with the
regulations, or

(9) has entered into any transaction or
arrangement primarily for a purpose
related to this Act, the Minister may
send ademand to the non- Canadian,

Page: 5

conformité avec I’ article 17 ou des
autres renseignements ou ééments de
preuve fournis en conformité avec la
présenteloi al’égard de

I investissement;

d) fait défaut de se départir du contréle
d’ une entreprise canadienne comme
I’exige |’ article 24;

d.1) omis de se conformer atout
engagement pris envers SaMajesté du
chef du Canada conformément au
décret prisen vertu del’ article 25.4;

d.2) omis de se conformer au décret
prisen vertu del’ article 25.4;

e) fait défaut de se conformer a

I’ engagement écrit envers SaMajesté
du chef du Canadaqu'il aprisal’ égard
del’investissement au sujet duque le
ministre est d’ avis ou est réputé étre

d avisqu'il seravraisemblablement a
I" avantage net du Canada;

f) fait défaut de se conformer aune
autre disposition de la présente loi ou
des réglements;

g) procédé aune opération ou aun
arrangement dansun but liéala
présente loi. Lamise en demeure exige
du non-Canadien, de mettrefin,

requiring the non-Canadian, forthwith

immédiatement ou al’intérieur du délai

or within such period asis specified in

qu' ele précise, alacontravention, de se

the demand, to cease the contravention,

conformer alaloi ou aux réglements,

to remedy the default, to show cause

ou de démontrer qu'ils N’ ont pas é&é

why there is no contravention of the

violés ou, dans le cas d’ un engagement,

Act or requlations or, in the case of

dejudtifier le défaut.

undertakings, to jugtify any non-
compliance therewith.

(2) If the Minigter believesthat a
person or an entity has, contrary to this
Act, failed to comply with a
requirement to provide information

(2) S'il estime qu’ une personne ou une
unité a, contrairement ala présenteloi,
omis de se conformer soit aune
demande de renseignements faite en
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under subsection 25.2(3) or 25.3(5) or
failed to comply with subsection
25.4(3), the Minister may send a
demand to the person or entity
requiring that they immediately, or
within any period that may be specified
in the demand, cease the contravention,
remedy the default or show cause why
there is no contravention of the Act.

(3) A demand under subsection (1) or
(2) shall indicate the nature of the
proceedings that may be taken under
this Act against the non-Canadian or
other person or entity to which it is sent
in the event that the non-Canadian,
person or entity failsto comply with the
demand.

[Emphasis added]
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vertu des paragraphes 25.2(3) ou
25.3(5), soit au paragraphe 25.4(3), le
ministre peut envoyer une mise en
demeure exigeant de la personne ou de
I’unité que, sansdélai ou dansle déai
imparti, elle mettefin ala
contravention, elle se conforme ala
présente loi ou elle démontre que celle-
Ci n"apasééviolée.

(3) Lamise en demeure fait éat dela
nature des poursuitesjudiciaires qui
peuvent étre ingtituées en vertu de la
présente loi contre le non-Canadien, la
personne ou I’ unité aqui elle est
adressée s'il omet de s'y conformer.

[Non souligné dans |’ original]

[12]  Section 40 of the Act allows the Minister to bring an application to a superior court if a

section 39 demand is not complied with:

40. (1) If anon-Canadian or any other
person or entity failsto comply with a

40. (1) Une demande d’ ordonnance
judiciaire peut étre présentée au nom du

demand under section 39, an
application on behaf of the Minister

ministre a une cour supérieures le
non-Canadien, lapersonne ou I’ unité ne

may be made to a superior court for an

se conforme pas alamise en demeure

order under subsection (2) or (2.1).

recue en application de |’ article 39.

(2) If, at the conclusion of the hearing
on an application referred to in
subsection (1), the superior court
decides that the Minister was justified
in sending a demand to the non-
Canadian or other person or entity
under section 39 and that the non-
Canadian or other person or entity has
failed to comply with the demand, the
court may make any order or orders as,
inits opinion, the circumstances

(2) Apres audition de lademande visée
au paragraphe (1), lacour supérieure
qui décide que le ministreaagi abon
droit et constate le défaut du non-
Canadien, de lapersonne ou de I’ unité
peut rendre |’ ordonnance que justifient
les circonstances; €lle peut notamment
rendre une ou plusieurs des
ordonnances suivantes:
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require, including, without

limiting the generality of the foregoing,
an order

(@) directing the non-Canadian to divest
themselves of control of the Canadian
business, or to divest themselves of
thelr investment in the entity, on any
terms and conditions that the court
considersjust and reasonable;

(b) enjoining the non-Canadian from
taking any action specified in the order
in relation to the investment that might
prejudice the ability of a superior court,
on a subsequent application for an
order under paragraph (a), to
effectively accomplish the end of such
an order;

(c) directing the non-Canadian to
comply with awritten undertaking
given to Her Mgesty in right of Canada
inrelation to an investment that the
Minister is satisfied or is deemed to be
satisfied islikely to be of net benefit to
Canada;

(c.1) directing the non-Canadian to
comply with awritten undertaking
given to Her Majesty in right of Canada
in accordance with an order made
under section 25.4;

(d) against the non-Canadian imposing
a penalty not exceeding ten thousand
dollarsfor each day the non-Canadian
isin contravention of this Act or any
provision thereof;

(e) directing the revocation, or
suspension for any period specified in
the order, of any rights attached to any
voting interests acquired by the non-
Canadian or of any right to control any
such rights;

a) ordonnance enjoignant au non-
Canadien de se départir soit du contréle
de |’ entreprise canadienne, soit de son
investissement dans |’ unité, selon les
modalités que la cour estime justes et
raisonnables;

b) ordonnance enjoignant au non-
Canadien de ne pas prendre les mesures
mentionnées dans |’ ordonnance a
I’égard de I’ investissement qui
pourraient empécher une cour
supérieure, dans le cadre d' une autre
demande pour une ordonnance visee a
I’alinéa a), de rendre une ordonnance
efficace

¢) ordonnance enjoignant au non-
Canadien de se conformer a
I’engagement écrit envers SaMagjesté
du chef du Canadaprisal’ égard d un
investissement au sujet duquel le
ministre est d’ avis ou est réputé étre

d avisqu'il seravraisemblablement a
I’ avantage net du Canada;

c.1) ordonnance enjoignant au non-
Canadien de se conformer a

I’ engagement écrit pris envers Sa
Majesté du chef du Canada
conformément au décret pris en vertu
del’article 25.4;

d) ordonnance infligeant au non-
Canadien une pénaité maximale de dix
mille dollars pour chacun des jours au
cours desquels se commet ou se
continue la contravention;

€) ordonnance de révocation ou de
suspension, pour une période qu’ elle
précise, des droits afférents aux intéréts
avec droit de vote qu’ aacquisle non-
Canadien ou du droit de contréle de ces
droits;
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(f) directing the disposition by any non-
Canadian of any voting interests
acquired by the non-Canadian or of any
assets acquired by the non-Canadian
that are or were used in carrying on a
Canadian business; or

(g) directing the non-Canadian or other
person or entity to provide information
requested by the Minister or Director.

(2.2) If, at the conclusion of the hearing
on an application referred toin
subsection (1), the superior court
decides that the Minister was justified
in sending a demand to aperson or an
entity under section 39 and that the
person or entity has failed to comply
with it, the court may make any order
or ordersthat, in itsopinion, the
circumstances require, including,
without limiting the generality of the
foregoing, an order against the person
or entity imposing a penalty not
exceeding $10,000 for each day on
which the person or entity isin
contravention of this Act or any of its
provisions.

(3) A penalty imposed by an order
made under paragraph (2)(d) or
subsection (2.1) is adebt dueto Her

f) ordonnance enjoignant au non-
Canadien de se départir desintéréts
avec droit de vote qu'il aacquisou des
actifsqu’il aacquis et qui sont ou ont
été utilises dans|’ exploitation de

I entreprise canadienne;

g) ordonnance enjoignant au non-
Canadien, alapersonne ou al’ unité de
fournir les renseignements exigés par le
ministre ou le directeur.

(2.1) Apres audition de lademande
visée au paragraphe (1), lacour
supérieure qui décide que le ministre a
agi abon droit et condtate le défaut de
conformité peut rendre |’ ordonnance
gue justifient, ason avis, les
circonstances, et notamment infliger a
lapersonne ou al’ unité en défaut une
pénalité maximale de 10 000 $

pour chacun des jours au cours
desquels se commet ou se continue la
contravention.

(3) Lespéndlitésinfligées en vertu de
I’alinéa (2)d) ou du paragraphe (2.1)
sont des créances de Sa Majesté du chef

Majesty in right of Canadaand is
recoverable as such in a superior court.

du Canada dont |e recouvrement peut
étre poursuivi acetitre devant une cour

(4) Everyone who fails or refusesto
comply with an order made by a
superior court under subsection (2) or
(2.1) that is directed to them may be
cited and punished by the court that
made the order, asfor other contempts
of that court.

supérieure.

(4) Quicongue refuse ou omet de se
conformer aux ordonnances visees aux
paragraphes (2) ou (2.1) peut étre puni
pour outrage au tribunal par la cour qui
arendu |’ ordonnance.
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(5) For greater certainty, al rights of
appeal provided by law apply inthe
case of any decision or order made by a
superior court under this section, asin
the case of other decisions or orders
made by that court.

(6) In this section, “superior court” has
the same meaning as in subsection
35(1) of the Interpretation Act but does
not include the Supreme Court of
Canada, the Federa Court of Appeal or
the Tax Court of Canada.

[Emphasis added]

Page: 9

(5) Il demeure entendu que tous les
droits d’ appel que prévoit laloi

S appliquent aux ordonnances visées au
présent article comme s'il S agissait

d’ une ordonnance ordinaire rendue par
lacour.

(6) Au présent article, « cour supérieure
» ale sens que lui donne le paragraphe
35(1) delalLoi d'interprétation mais ne
vise pas la Cour supréme du Canada, la
Cour d' appel fédérae et laCour
canadienne de I’ impoat.

[Non souligné dans |’ original]

[13] Subsection 11(d) of the Charter reads as follows:

11. Any person charged with an
offence hastheright:

(e) to be presumed innocent until
proven guilty according to law in afair
and public hearing by an independent
and impartia tribunal;

11. Tout inculpé ale drait:

€) d' étre présumé innocent tant qu’il

N’ est pas déclaré coupable,
conformément alaloi, par un tribunal
indépendant et impartial al’issued un

[14]  Subsection 2(e) of the Bill of Rights reads asfollows:

2. Every law of Canadashall, unlessit
isexpressly declared by an Act of the
Parliament of Canadathat it shall
operate notwithstanding the Canadian
Bill of Rights, be so construed and
applied as not to abrogate, abridge or
infringe or to authorize the abrogation,
abridgment or infringement of any of
the rights or freedoms herein
recognized and declared, and in
particular, no law of Canada shall be
construed or applied so asto

2. Toute loi du Canada, a moins qu’une
loi du Parlement du Canada ne déclare
expressément qu'’ elle s appliquera
nonobstant |a Déclaration canadienne
desdraits, doit S'interpréter et

S appliquer de maniére ane pas
supprimer, restreindre ou enfreindre
I"un quelconque des droits ou des
libertés reconnus et déclarés aux
présentes, ni aen autoriser la
suppression, ladiminution ou la
transgression, et en particulier, nulleloi
du Canada ne doit s interpréter ni

S appliquer comme
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[73] | must therefore conclude that the third Martineau factor also points away from section 40
proceedings being penal and away from subsection 11(d) applicability. Consequently, section 40
proceedings are not criminal by their very nature and as aresult, do not fit within the first

Wigglesworth category.

b. Do proceedings brought under section 40 lead to true penal conseguences?

[74] Asl have already made clear, even if section 40 proceedings are not crimina by their very
nature, section 11 of the Charter will still apply to them if they lead to “true pena consequences’
(Wigglesworth at p. 559). With respect to monetary penalties, sheer magnitude is not determinative.
The case law has consistently drawn a distinction between pendlties that aim to punish or denounce
(penal) and pendlties that aim to deter (non-penal). Committee for the Equal Treatment of Asbestos
Minority Shareholdersv. Ontario (Securities Commission), [2001] 2 S.C.R. 132 [Asbestos Minority
Shareholders] and Cartaway Resources Corp. (Re), [2004] 1 S.C.R. 672 [Cartaway], establish that,
in general, adminigtrative penaties do not aim to punish. Rather, they aim to deter. Summarizing
these authorities, Groberman J.A. of the British Columbia Court of Appeal wrote in Thow v. B.C.
(Securities Commission), [2009] B.C.J. No. 211 (Q.L.) at paragraph 30, that these cases establish
that “[a]dministrative sanctions and penalties, in contradiction to criminal ones, are, as lacobucci J.
went on to observe at paragraph 45 of [Asbestos Minority Shareholders], ‘ preventive in nature and

prospective in orientation’”.
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[75]  On the relationship between magnitude and purpose, Fish J. wrote in Martineau at

paragraph 60:

60. It remainsto be determined whether the payment of $315,458 demanded pursuant to s.
124 of the CA [Customs Act] congtitutes afine that, by its magnitude, isimposed for the
purpose of redressing awrong done to society at large, as opposed to the purpose of
maintaining the effectiveness of customs requirements.

[Emphasisin original]

[76] Theimportant thing is purpose. Magnitude might be an indicator of purpose, but there are
other indicators as well. One of theseis the final destination of the fine. The fact that afineisbeing
paid into the Consolidated Revenue Fund points towards a penal sanction (\Wigglesworth, p. 561).

Thisisthe case with a paragraph 42(2)(d) fine.

[77] However, other indicators point in the opposite direction. First, no stigma attachesto a
regulatory penalty such asis provided for in the Act (Martineau, para. 64). Second, the large
potential size of the fine does not necessarily point to a punitive character. As the Judge pointed out
in her Reasons at paragraph 58, large penalties are required to deter mgjor corporations. Recently, in
Lavallée, the Alberta Court of Appeal remarked at paragraph 23 that alarge pecuniary penalty
“reflects alegidative intent to ensure that the penalties are not smply considered another cost of
doing business’. That the financia penalty isintended to deter is demonstrated by the fact that it
rises with each passing day of non-compliance. When the contravention stops, the fine stops
accumulating, so foreign investors have every incentive to comply with the Act and their

undertakings.
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[78] Moreover, that the fine can be imposed retrospectively to account for past contraventionsis
not necessarily an indicator of penal purpose (Lavallée, para. 25). Cartaway was not a case about
section 11, but it did clarify that “it is reasonable to view genera deterrence as an appropriate, and
perhaps necessary, consideration in making orders on a both protective and preventative basis (para.
61). Imposing fines retrospectively is an attempt to meet the goal of generd deterrence. If foreign
investors know that they will face penatiesfor contraventions after those contraventions have taken
place, they will think twice about not complying. If retrospective fines were not available, investors
could act however they pleased until faced with a court-ordered prospective penalty. The Act would
have no “teeth” and the administrative scheme would be weak. The pendlty’s potentia sizeis

therefore not indicative of penal purpose.

[79] U.S. Sted’sprincipa submission with regard to the second Wigglesworth category isthat
the Act provides no criteria by which to assess monetary penalties. These penalties will not be
directly related to the consequences of breach, unlike the penalties discussed for examplein
Martineau. Essentially, U.S. Stedl assumes that the lack of criteriafor setting fines meansthat “a
monetary penalty assessed under the Act will inevitably be punitive” (U.S. Steel Memorandum of
Fact and Law, paras. 55-60 / Emphasis added). With respect, | fail to see why this should be the
case. Indeed, Wigglesworth impliesthat it should be the opposite. At page 561 of her Reasonsin
Wigglesworth, Wilson wrote as follows:

It ismy view that if abody or an official has an unlimited power to fine, and if it

does not afford the rights enumerated under s. 11, it cannot impose fines designed to

redress the harm done to society at large. Instead, it is restricted to the power to
impose fines in order to achieve the particular private purpose...
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[80] A statutory power to impose finesthat comes along with little statutory guidance will not be
subject to section 11 aslong asit isexercised in away so asto achieve proper administrative aims.
If, as U.S. Steel contends, the procedure provided for in section 40 does not meet the standard of
subsection 11(d) of the Charter, this ssimply means that the Court is limited in the goasit can
consder in imposing monetary fines. It can only consider goals that are constitutionally appropriate
for the sanctioning regime. This, in my view, accords with the principle that we should not assume
before the fact that judges will exercise their discretion in an unconstitutional way (see: R. v. Shoker,
[2006] 3 S.C.R. 399, para. 39). The deterrence goals of the Act will necessarily be front and centre.
The fact that such an approach to setting penalties accords well with the goa s of the Act and of the

sanction further suggests that an approach to setting penaltiesthat is focused on deterrenceis

appropriate.

[81] | therefore conclude that the penalties provided for under paragraph 20(2)(d) of the Act are
best understood, and will necessarily be exercised, as being part of “... proceedings of an
adminigtrative — private, internal or disciplinary — nature ingtituted for the protection of the publicin
accordance with the policy of astatute...” (Martineau, para. 22). These penalties do not lead to true

penal consequences and, thus, subsection 11(d) of the Charter is not engaged.

3. Do sections 39 and 40 violate subsection 2(e) of the Bill of Rights?

[82] The subject of the subsection 2(e) analysisis the hearing under section 40 and not the

Minister’ s actions under section 39. The latter do not congtitute a hearing under subsection 2(e) and
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they do not make any determination of rights or obligations as that section requires. The parties are

agreed on that, but there the agreement ends.

[83] U.S. Stedl submitsthat the principles of fundamental justice differ from the rules of natural
justice or procedural fairness, pointing out that unlike the rules of natura justice, subsection 2(e)
works ex ante to determine whether federal laws set out adequate procedures. Moreover, subsection
2(e) allows acourt to override or not apply such laws. Thisassertion is, of course, correct, but the
argument says nothing about content. U.S. Stedl is vague about what subsection 2(e) adds to the
general common law principle that a party should know the case he or she hasto meet. | have
consdered R. v. Duke, [1972] S.C.R. 917 [Duke], and Bell Canada v. Canadian Telephone
Employees Association, [2003] 1 S.C.R. 884, and agree entirely with the Judge' s view that these
cases suggest “or at least assume without deciding” that subsection 2(e)’s principles of fundamental
justice do not go any further than demanding that “the tribunal which adjudicates upon a party’s
rightsjust act fairly, in good faith, without bias and in ajudicia temper, and must give to him the

opportunity adequately to state his case” (Duke, p. 923).

[84] Nor doesU.S. Stedl present any argument that would suggest that the Federal Court Rules,
which deal with the conduct of applications, would be inadequate to satisfy the requirements of
subsection 2(€). In its arguments on right to disclosure, U.S. Steel focuses on the fact that section 40
does not provide for any —or for any procedural protections for that matter. But this ignores the fact
that providing procedural protectionsis not the purpose of the Act. It is, instead, the purpose of the

Federal Courts Rules which the Judge correctly points out provide for a notice of application, list of
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documentary evidence to be used at a hearing, the filing of affidavits and documentary exhibits, pre-

hearing cross-examinations and the disclosure of evidence (Judge' s Reasons, paras. 87 to 89).

[85] With respect for the contrary view, | cannot see how these Rules can be found to be
inadequate to satisfy an investor’ s right to understand the Minister’s case. | would add that, in any
event, the record provides little assistance to U.S. Steel’ sargument that it will be unable to

understand the Minister' s case.

[86] U.S. Sted also asserts that sections 39 and 40 are so vague that they do not alow an investor
to know what congtitutes complying with any demands or justifying non-compliance. The Judge
dismissed this“void for vagueness’ argument as going not to procedural due process, but to

substantive due process. The argument, therefore, fell outside the ambit of subsection 2(e).

[87] It seemsto me that the notion of vagueness cannot be totally dissociated from procedural
rights, since knowing the case one has to meet must entail understanding what one hasto proveto
win. However, the Judge was correct to cite in support of her view R. v. Nova Scotia
Pharmaceutical Society, [1992] 2 S.C.R. 606, as considering vagueness to be a substantive doctrine.
In that case, Gonthier J. called the right to know the scope of the law “a substantive aspect to fair
notice” (para. 46). In my view, thisis sufficient to dispose of this aspect of U.S. Stedl’ s subsection

2(e) arguments.
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Criminal law — Sentencing — Probation — Accused
convicted of entering a dwelling house with intent to
commit sexual assault and sentenced to incarceration
followed by two years of probation subject to condi-
tions — Probation order requires accused to abstain
from consumption and possession of alcohol and non-
prescription narcotics and to provide bodily substances
on demand by probation officer or peace officer to mon-
itor compliance with abstention condition — Whether
sentencing judge had jurisdiction under Criminal Code
to authorize search and seizure of bodily substances as
part of probation order — Criminal Code, R.S.C. 1985,
c. C-46, ss. 732.1(3)(c), 732.1(3)(h).

The accused was convicted of breaking and entering
a dwelling house with intent to commit sexual assault.
A psychological pre-sentencing report revealed that
accused blamed his drug use for his behaviour and rec-
ommended requiring the accused to submit to random
urinalysis to manage his risk in the community. The
accused was sentenced to imprisonment followed by
probation. The probation order required that he abstain
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Droit criminel — Détermination de la peine — Pro-
bation — Accusé déclaré coupable d’introduction dans
une maison d’habitation avec l'intention d’y commettre
une agression sexuelle et condamné a une peine d’em-
prisonnement suivie d'une période de probation de deux
ans assortie de certaines conditions — Ordonnance de
probation intimant a l'accusé de s’abstenir de consom-
mer et de posséder de l'alcool et des narcotiques non
vendus sur ordonnance et de fournir, a la demande d’un
agent de probation ou d’un agent de la paix, des échan-
tillons de substances corporelles permettant de vérifier
si la condition interdisant la consommation et la posses-
sion de ces substances est respectée — Le Code crimi-
nel habilite-t-il un juge chargé de la détermination de la
peine a autoriser le prélevement de substances corpo-
relles dans le cadre d’'une ordonnance de probation?
— Code criminel, L.R.C. 1985, ch. C-46, art. 732.1(3)c),
732.1(3)h).

Daccusé est déclaré coupable d’introduction par
effraction dans une maison d’habitation avec I'inten-
tion d’y commettre une agression sexuelle. Un rapport
psychologique prédécisionnel révele que I'accusé attri-
bue son comportement a sa consommation de drogue,
et recommande de I'obliger a se soumettre a des ana-
lyses d’urine au hasard afin de gérer le risque qu’il
présente pour la société. L'accusé est condamné a une
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judge the authority to include monitoring proce-
dures in probation orders. To hold otherwise might
well cause unforeseen and undesirable effects, as
the inflexibility of such an interpretative approach
would likely require Parliament to attempt to fore-
see a wide range of individual situations and to
address them in minute detail. A drafting tech-
nique such as this would hardly be consistent with
the canons of sound legal drafting, even if it were
feasible.

Moreover, a narrow interpretation of the residual
clause would cast doubt on a number of useful mon-
itoring methods, which sentencing judges appear
to be resorting to with increasing frequency. For
example, it might prevent the use of electronic mon-
itoring, which allows probation officers or public
authorities to make sure that conditions relating to
house arrest or curfews are complied with. I note
that a number of judges have found such conditions
to be valid:

The conclusion is that section 732.1(3)(h) allows
orders which restrict a defendant’s lifestyle, such as
curfews, orders that he or she not frequent specified
places, or associate with specified persons, or orders
that a defendant be confined on electronic monitoring.

The terms of probation can control the defendant’s
lifestyle. For example, a defendant might be . . . ordered
to wear an electronic monitoring device . . . .

Thus, curfews, house arrest (with or without elec-
tronic monitoring), bed checks . . . etc., can all be appro-

habilite le juge chargé de la détermination de la
peine a inclure des modes de surveillance dans
une ordonnance de probation. Conclure différem-
ment pourrait bien entrainer des effets inattendus
et peu souhaitables, parce que la rigidité d’une telle
méthode d’interprétation forcerait vraisemblable-
ment le législateur a tenter de prévoir une vaste
gamme de situations particulieres et a en traiter
de maniere tres détaillée. Méme s’il était possible
de l'utiliser, cette technique de rédaction ne serait
guere compatible avec les régles fondamentales
d’une bonne rédaction 1égislative.

De plus, une interprétation restrictive de la
clause résiduelle jetterait le doute sur un certain
nombre de modes de surveillance utiles auxquels
semblent recourir de plus en plus les juges char-
gés de la détermination de la peine. Elle pourrait
notamment empécher le recours a la surveillance
électronique qui permet aux agents de probation ou
aux autorités publiques de s’assurer que les condi-
tions prescrivant la détention a domicile ou un
couvre-feu sont respectées. D’ailleurs, je constate
qu’un certain nombre de juges ont conclu a la vali-
dité de ces conditions :

[TRADUCTION] II faut conclure que I'al. 732.1(3)h)
permet de rendre des ordonnances qui restreignent
le mode de vie d’un défendeur par I'imposition d’un
couvre-feu notamment, qui lui intiment de ne pas fré-
quenter certains endroits ou certaines personnes ou qui
le placent sous surveillance électronique.

Les conditions de probation peuvent régir le mode
de vie du défendeur. Par exemple, un défendeur pourrait
se voir [...] ordonner de porter un dispositif de sur-
veillance électronique . . .

Ainsi, les couvre-feux, les détentions a domicile
(avec ou sans surveillance électronique), les contrdles

priate “other conditions”. It does not matter whether

de présence a domicile [. . .] efc., peuvent tous consti-

one sees them as rehabilitative measures, control meas-

tuer « d’autres conditions » appropriées. Il importe peu

ures, or punishment. What counts is not the label but an
intent that the condition should further public protec-
tion or the acceptance of the defendant in the commu-
nity, and some reasonable grounds for belief that it will

que ces conditions soient percues comme des mesures
de réadaptation, des modes de contrble ou des sanc-
tions. Ce qui compte est non pas la facon de désigner
une condition mais plutdt I'intention que cette condition
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have a tendency to effect those purposes. [Emphasis
added.]

(T. W. Ferris, Sentencing: Practical Approaches
(2005), at pp. 79, 116 and 216-17)

Ferris reports that the courts in the following cases
held that electronic monitoring is lawful under s.
732.1(3)(h) : R. v. Carlson (1996), 141 Sask. R. 168
(C.A); R. v. Curtis (1996), 144 Sask. R. 156 (C.A.);
R. v. McLeod (1992), 109 Sask. R. 8 (C.A.).

The range of possible conditions is broad. The
purpose of such conditions is often to control
aspects of the lifestyle of an accused to ensure that
the goals of probation — protection of society and
reintegration into the community — are achieved.

We should not assume that such a discretion
would be abused by sentencing judges or exercised
in an unconstitutional manner in the absence of a
detailed statutory framework. In another context
— a case concerning an exercise of discretion by
an administrative authority — this Court asserted
that it should not rely on assumptions of prospec-
tive breaches of the Charter:

I do not think there is any constitutional rule that
requires Parliament to deal with Customs’ treatment of
constitutionally protected expressive material by legis-
lation (as the appellants contend) rather than by way of
regulation (as Parliament contemplated in s. 164(1)(j))
or even by ministerial directive or departmental prac-
tice. Parliament is entitled to proceed on the basis that
its enactments “will be applied constitutionally” by the
public service.

[1]t is in the nature of government work that the power
of the state is exercised and the Charter rights of the
citizen may therefore be engaged. While there is evi-
dence of actual abuse here, there is the potential for

contribue a protéger le public ou a faciliter la réinsertion
sociale du défendeur, ainsi que I’existence de motifs rai-
sonnables de croire qu’elle contribuera a ’atteinte de
ces objectifs. [Je souligne.]

(T. W. Ferris, Sentencing : Practical Approaches
(2005), p- 79, 116 et 216-217)

Ferris indique que, dans les affaires suivantes, les
tribunaux ont statué que I'al. 732.1(3)A) autorise la
surveillance électronique : R. c¢. Carlson (1996),
141 Sask. R. 168 (C.A.); R. c. Curtis (1996), 144
Sask. R. 156 (C.A.); R. c. McLeod (1992), 109 Sask.
R. 8 (C.A)).

Il existe un large éventail de conditions possi-
bles. Ces conditions visent souvent a régir certains
aspects du mode de vie d’un accusé de maniere a
assurer la réalisation des objectifs de la probation,
a savoir la protection de la société et la réinsertion
sociale de I'accusé.

Nous ne devrions pas supposer quen I'absence
d’un cadre 1égislatif détaillé les juges chargés de la
détermination de la peine abuseraient d’un tel pou-
voir discrétionnaire ou qu’ils I'exerceraient d’une
maniere non conforme a la Constitution. Dans un
autre contexte ou il était question de I’exercice d’un
pouvoir discrétionnaire par une autorité adminis-
trative, notre Cour a souligné qu’elle ne devrait pas
s’appuyer sur des présomptions de violation éven-
tuelle de la Charte :

Je ne crois pas qu’il y ait quelque reégle constitution-
nelle obligeant le Parlement a prescrire au moyen d’une
loi (comme le prétendent les appelants) plutot que d’un
réglement (comme 1’a prévu le Parlement a I’al. 164(1)))
ou méme d’une directive ministérielle ou d’une prati-
que institutionnelle, la facon dont les Douanes doivent
traiter le matériel expressif protégé par la Constitution.
Le Parlement a le droit d’agir en tenant pour acquis
que les textes de loi qu’il adopte « s[eront] appliqué[s]
[. . .] d’'une maniere conforme a la Constitution » par les
fonctionnaires.

[1]1 est normal, de par la nature des activités de I'Etat,
que celui-ci soit appelé a exercer son pouvoir et que
les droits garantis au citoyen par la Charte puissent en
conséquence étre touchés. Quoiqu’il y ait preuve d’abus
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abuse in many areas, and a rule requiring Parliament
to enact in each case special procedures for the pro-

réel en l'espece, il y a risque d’abus dans de nombreux
domaines, et une régle qui obligerait le Parlement a

tection of Charter rights would be unnecessarily rigid.

édicter dans chaque cas des procédures spéciales pour

[Underlining added.]

(Little Sisters Book and Art Emporium v. Canada
(Minister of Justice), [2000] 2 S.C.R. 1120, 2000
SCC 69, at paras. 71 and 137)

Any challenge in the instant case should have
related to the reasonableness of the order under
s. 8 of the Charter. The authority to impose the
monitoring conditions exists. It remains to be seen
whether the conditions meet the standards of the
Charter (see Ruby, at para. 10.63).

Before I move on to some brief comments on
the application of s. 8 in the context of the case at
bar, I must add that I agree with Charron J. that
the part of the order that would, in essence, turn a
positive test into a breach of the conditions set out
in the order is contrary to the principles of crimi-
nal law. Guilt must be proved in the usual manner,
that is, beyond a reasonable doubt, and the accused
is entitled to the protection of the law of criminal
evidence and criminal procedure.

III. Application of Section 8

Section 8 raises difficulties in respect of parts
of the order. I agree that the part compelling the
accused to undergo blood tests would be far too
intrusive and would breach s. 8 absent a statutory
framework consistent with the standards of the
Charter.

Although it may very well be a more efficient
way to monitor compliance, random drug testing
at the probation officer’s discretion could become
highly arbitrary. Courts would have difficulty defin-
ing a proper framework to supplement the silence
of the Code. This is a situation where Parliament
would be in a better position to address the issue.
Its solution would then be open to review by the
courts under s. 8 and s. 1 of the Charter.

protéger les droits garantis par la Charte serait inutile-
ment rigide. [Je souligne.]

(Little Sisters Book and Art Emporium c. Canada
(Ministre de la Justice), [2000] 2 R.C.S. 1120, 2000
CSC 69, par. 71 et 137)

En l'espece, toute contestation aurait dii porter
sur le caractere raisonnable de I'ordonnance au
regard de lart. 8 de la Charte. L'imposition des
conditions en maticre de surveillance est permise.
Il reste a voir si ces conditions respectent les normes
de la Charte (voir Ruby, par. 10.63).

Avant de commenter brievement Iapplication
de TI'art. 8 dans le cadre du présent pourvoi, je dois
ajouter que je conviens avec la juge Charron que la
partie de 'ordonnance qui, pour l’essentiel, ferait
d’un test positif une violation des conditions énon-
cées dans cette ordonnance, contrevient aux prin-
cipes du droit criminel. La culpabilité doit &tre
établie de la maniere habituelle, c’est-a-dire hors
de tout doute raisonnable, et I’accusé a droit a la
protection des régles de preuve et de procédure en
matiere criminelle.

III. Application de I’art. 8

Certaines parties de l'ordonnance présentent
des difficultés au regard de D’art. 8. Je suis d’accord
pour dire que, en I'absence d’un cadre législatif
conforme aux normes de la Charte, la partie qui
oblige I'accusé a se soumettre a des analyses san-
guines serait beaucoup trop envahissante et contre-
viendrait a l'art. 8.

Bien qu’ils puissent treés bien représenter un
moyen plus efficace de veiller au respect des condi-
tions imposées, les tests de dépistage de drogue
faits au hasard, a la discrétion de ’agent de pro-
bation, risqueraient de devenir trés arbitraires.
Les tribunaux auraient de la difficulté a définir un
cadre approprié pour suppléer au silence du Code.
Il s’agit d’un cas ou le Iégislateur serait mieux placé
pour régler la question. La solution qu’il retiendrait
pourrait ensuite faire 'objet d’'un examen judiciaire
fondé sur l'art. 8 et I'article premier de la Charte.
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Competition Tribunal @ribunal de la Concurrence

Reference: The Commissioner of Competition v. Direct Energy Marketing Limited, 2015 Comp.
Trib. 2

File No.: CT-2012-003

Registry Document No.: 122

IN THE MATTER of the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER of an application by the Commissioner of Competition pursuant to
section 79 of the Competition Act;

AND IN THE MATTER of certain policies and procedures of Direct Energy Marketing Limited.

BETWEEN:

The Commissioner of Competition
(applicant)

and

Direct Energy Marketing Limited
(respondent)

and

National Energy Corporation
(intervener)

Date of Hearing: December 18, 2014
Before Judicial Member: Rennie J. (Chairperson)
Date of Reasons and Order: March 26, 2015

REASONS FOR ORDER AND ORDER REGARDING THE COMMISSIONER’S
MOTION FOR THE DETERMINATION OF QUESTIONS OF LAW AND THE
RESPONDENT’S MOTION FOR SUMMARY DISPOSITION
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[42]  Further, section 79 is one of those rare provisions in Part VIII of the Competition Act
which provides a limitation period. Subsection 79(6) provides that no application may be brought
more than three years after the practice of anti-competitive acts has ceased. A comparison can be
made between the situation in which a dominant firm has exited the market and one where it has
ceased its practice of anti-competitive acts. In both instances, Parliament has given the
Commissioner three years to bring an application to address any consequences of the anti-
competitive behaviour and to seek orders such as the administration of an administrative

monetary penalty to ensure compliance.

[43] This does not mean that in all instances, an order will issue — evidentiary considerations
may point to a different outcome or order on the merits. Nonetheless, the Commissioner of
Competition, who is responsible for the enforcement of the Competition Act and who benefits
from a presumption that actions taken pursuant to the Act are bona fide and in the public interest
(Commissioner of Competition v. Pearson Canada Inc., 2014 FC 376, at para. 43), may bring an

application.

[44] With respect to the reliance by Direct Energy on the maxim expressio unius est exclusio
alterius, also known as the a contrario reasoning, Professor Sullivan notes that the weight of this
maxim depends on a range of contextual factors and competing considerations (Sullivan, at p.
257). Professor Coté finds that it is “among the interpretative arguments that must be used with
the utmost caution” and that it has been declared often as “an unreliable tool” (Pierre-André

Coté, The Interpretation of Legislation in Canada, 4" ed. (Toronto: Carswell, 2011) at p. 359).
[45] Inthis case, | accord very little weight to the Latin maxim.

[46] Direct Energy also asserts that in past Tribunal cases involving allegations of abuse of
dominance, the Tribunal considered the evidence regarding the abuse of dominance analysis at
the time of the hearing. | agree with the Commissioner that no conclusion or useful inference can

be drawn from these decisions. The respondents in those cases had not exited the market.

[47] 1 now turn to the questions of whether the Tribunal can make an order against Direct
Energy under paragraph 79(1)(a) and subsection 79(3.3) of the Competition Act and whether the
application should be summarily dismissed.

2015 CACT 2 (CanLll)
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[

T-411-14 T-411-14

2014 FC 376 2014 CF 376

IN THE MATTER OF the Competition Act, R.S.C.
1985, c. C-34, as amended;

AND IN THE MATTER OF an inquiry under sec-
tion 10 of the Competition Act relating to certain alleged
anti-competitive conduct in the markets for e-books
in Canada;

AND IN THE MATTER OF an ex parte application
by the Commissioner of Competition for an Order re-
quiring Pearson Canada Inc. and Penguin Canada Books
Inc. to produce records pursuant to paragraph 11(1)(b)
of the Competition Act and to make and deliver written
returns of information pursuant to paragraph 11(1)(c) of
the Competition Act.

BETWEEN:
The Commissioner of Competition (Applicant)
V.

Pearson Canada Inc. and Penguin Canada Books Inc.
(Respondents)

INDEXED AS: CANADA (COMMISSIONER OF COMPETITION)
V. PEARSON CANADA INC.

Federal Court, Crampton C.J.—Ottawa, February 26 and
April 23, 2014.

Competition — Ex parte application by Commissioner of
Competition for order requiring respondents to produce
records pursuant to Competition Act (Act), s. 11(1)(b), make
and deliver written returns pursuant to Act, s. 11(1)(c) —
Respondents publishers and distributors of books —
Commissioner commencing inquiry under Act, s. 10(1)(b)(ii),
on basis Commissioner had reason to believe grounds existed
for making order with respect to certain alleged anti-
competitive conduct to restrict price competition — Issues:
Court’s role on applications under s. 11(1); scope of infor-
mation sought by Commissioner; relevance of arguments
going to substantive merits of Commissioner’s inquiry; role of
respondents in such applications — Application under Act,
ss. 11(1)(b),(c), for production of records and written returns
simply requiring Court to be satisfied of two things, namely,

AFFAIRE INTERESSANT la Loi sur la concurrence,
L.R.C. 1985, c. C-34, modifiée;

ET une enquéte en vertu de I’article 10 de la Loi sur la
concurrence relative a certaines conduites anticoncur-
rentielles sur les marchés des livres au Canada;

ET une demande ex parte déposée par le commissaire
de la concurrence en vue d’obtenir une ordonnance
enjoignant a Pearson Canada Inc. et Penguin Canada
Books Inc. de produire des documents en vertu de
I’alinéa 11(1)b) de la Loi sur la concurrence et de pré-
parer et donner des déclarations écrites conformément a
I’alinéa 11(1)c) de la Loi sur la concurrence.

ENTRE :

Le commissaire de la concurrence (demandeur)

Pearson Canada Inc. et Penguin Canada Books Inc.
(défenderesses)

REPERTORIE CANADA (COMMISSAIRE DE LA
CONCURRENCE) C. PEARSON CANADA INC.

Cour fédeérale, juge en chef Crampton—Ottawa, 26
février et 23 avril 2014.

Concurrence — Demande ex parte déposée par le commis-
saire de la concurrence en vue d’obtenir une ordonnance
enjoignant aux défenderesses de produire des documents en
vertu de I’art. 11(1)b) de la Loi sur la concurrence (la Loi) et
de préparer et donner des déclarations écrites conformément
al’art. 11(1)c) de la Loi — Les défenderesses sont des éditeurs
et des distributeurs de livres — Le commissaire a ouvert une
enquéte en vertu de I’art. 10(1)b)(ii) de la Loi au motif qu’il
avait des raisons de croire qu’il existait des motifs justifiant
une ordonnance relativement a certains comportements anti-
concurrentiels visant a restreindre la concurrence — Il
s’agissait de savoir : le role que joue la Cour dans le contexte
de demandes faites en vertu de I’art. 11(1); la portée des ren-
seignements que le commissaire cherche a obtenir; la
pertinence des arguments relatifs au bien-fondé de I’enquéte

2014 FC 376 (CanLll)
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[41] However, | do not share Justice Reed’s view that
the Commissioner is required to provide sufficient evi-
dence that a bona fide inquiry has been commenced.
Stated alternatively, | do not accept the respondents’
position that the Commissioner is required to provide
some evidence to explain why there is reason to believe
that the grounds set forth in subparagraph 10(1)(b)(ii)
exist. I am not aware of any other authority that would
support this view. That being said, as a practical matter,
it may be difficult for the Court to satisfy itself that a
respondent has or is likely to have information that is
relevant to the Commissioner’s inquiry, as required by
subsection 11(1), without some contextual evidence of
this nature. In the present application, the Commissioner
amply satisfied the Court in this regard.

[42] In my view, the Commissioner’s evidentiary
obligations on an application under section 11 are not
rooted in his reasons to believe that those grounds exist,
but rather in (i) the duty of full and frank disclosure
that exists on an ex parte application; and (ii) the Court’s
duty to satisfy itself that the information being sought
by the Commissioner is relevant to the inquiry in
question, and is not excessive, disproportionate or un-
necessarily burdensome (Hryniak v. Mauldin, 2014 SCC
7,[2014] 1 S.C.R. 87, at paragraph 32; RBC, above, at
paragraphs 21-23).

[43] It is now well established that, as a statutory
authority responsible for the administration and en-
forcement of the Act, the Commissioner benefits from
a presumption that actions taken pursuant to the Act
are bona fide and in the public interest (Canada
(Competition Act, Director of Investigation and
Research) v. Bank of Montreal (1996), 68 C.P.R. (3d) 527
(Comp. Trib.), at paragraph 32; Canada (Competition
Act, Director of Investigation and Research) v. Superior
Propane Inc. (1998), 85 C.P.R. (3d) 194 (Comp. Trib.),
at paragraph 19; Rona Inc. v. Commissioner of
Competition, 2005 Comp. Trib. 26, at paragraph 17; see

commissaire (décision Labatt, précitée, aux para-
graphes 50 et 51).

[41] Cependant, je ne partage pas I’avis de la
juge Reed lorsqu’elle estime que le commissaire doit
fournir suffisamment d’éléments de preuve pour démon-
trer qu’une véritable enquéte est entreprise. Autrement
dit, je ne souscris pas a la prétention des défenderes-
ses selon laquelle le commissaire est tenu de présenter
certains éléments de preuve pour expliquer pourquoi
il a des raisons de croire qu’il existe des motifs visés
au sous-alinéa 10(1)b)(ii). Je ne connais aucun précé-
dent judiciaire a I’appui de cette prétention. Cela dit, il
peut s’avérer difficile en pratique pour la Cour de se
convaincre qu’un défendeur détient ou détient vrai-
semblablement des renseignements qui sont pertinents
quant & I’enquéte du commissaire, comme I’exige le
paragraphe 11(1), sans disposer de certains éléments de
preuve contextuelle de cette nature. Dans la présente
demande, le commissaire a amplement convaincu la
Cour a cet égard.

[42] A mon avis, les obligations du commissaire en
matiere de preuve aux termes de I’article 11 ne trouvent
pas leur source dans ses raisons de croire que ces motifs
existent, mais plutdt dans i) I’obligation de divulgation
entiére et franche qui existe dans le contexte d’une de-
mande ex parte et ii) I’obligation de la Cour d’étre
convaincue que les renseignements que le commissaire
cherche a obtenir sont pertinents pour I’enquéte en
question, et ne sont pas excessifs, disproportionnés ou
inutilement onéreux (Hryniak ¢. Mauldin, 2014 CSC 7,
[2014] 1 R.C.S. 87, au paragraphe 32; arrét RBC, pré-
cité, aux paragraphes 21 a 23).

[43] Il est maintenant bien établi qu’en tant qu’autorité
désignée par la loi pour appliquer et exécuter la Loi sur
la concurrence, le commissaire jouit d’une présomption
selon laquelle il agit de bonne foi et dans I’intérét public
lorsqu’il prend des mesures en vertu de la Loi (Canada
(Loi sur la concurrence, Directeur des enquétes et re-
cherches) c. Banque de Montréal (1996), 68 C.P.R. (3d)
527 (Trib. conc.), au paragraphe 32; Canada (Directeur
des enquétes et recherches) c. Superior Propane Inc.
(1998), 85 C.P.R. (3d) 194 (Trib. conc.), au para-
graphe 19; Rona Inc. c. Commissaire de la concurrence,
2005 Trib. concurr. 26, au paragraphe 17; voir aussi

2014 FC 376 (CanLll)
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also Industrial Milk Producers Assn. v. British Columbia
(Milk Board), [1989] 1 F.C. 463 (T.D.), at page 476;
North of Smokey Fishermen’s Assn. v. Canada (Attorney
General), 2003 FCT 33, 229 F.T.R. 1, at paragraph 24;
Frelighsburg (Municipalité) c. Entreprises Sibeca Inc.,
2002 CanLll 41283, 40 M.P.L.R. (3d) 157 (Que. C.A.),
at paragraphs 59-61). Accordingly, in the absence of
evidence of bad faith or other evidence that the
Commissioner’s inquiry is not a bona fide inquiry, it will
be presumed to be so.

[44] However, given that section 11 applications
proceed on an ex parte basis, there is a “heavy burden
on the Commissioner to make full and frank disclosure”
of all of the relevant circumstances surrounding the
application (Labatt, above, at paragraph 22; RBC, above,
at paragraphs 26-36). This burden, which can also be
expressed as an “utmost duty of good faith”, is not fo-
cused on circumstances supporting the Commissioner’s
application, but rather on two other things. The first is
ensuring that the Court is informed of “any points of
fact or law known to it which favour the other side”
(United States of America v. Friedland, [1996] O.J.
No. 4399 (Gen. Div.) (QL), at paragraph 27); Labatt,
above, at paragraphs 25-26; Ruby v. Canada (Solicitor
General), 2002 SCC 75, [2002] 4 S.C.R. 3, at para-
graph 27). The second is ensuring that the Court is able
to detect and redress abuses of its own processes (RBC,
above, at paragraphs 31-36).

[45] For example, the Commissioner cannot, through
non-disclosure or misinformation, mislead the Court
as to the potential relevance of the information for the
inquiry in question. Likewise, the Commissioner is
obliged to disclose the general nature and extent of any
information already obtained from the respondent in the
course of the inquiry and in the investigation leading
up to the inquiry. If the respondent has provided signifi-
cant information to the Commissioner in other contexts,
such as a recent merger review, the Commissioner
should also provide a general description of that in-
formation, together with an explanation of how that

Industrial Milk Producers Assn. ¢. Colombie-Britannique
(Milk Board), [1989] 1 C.F. 463 (1" inst.), a la page 476;
North of Smokey Fishermen’s Assn. c. Canada
(Procureur général), 2003 CFPI 33, au paragraphe 24;
Frelighsburg (Municipalité) c. Entreprises Sibeca Inc.,
2002 CanLll 41283 (C.A. Qué.), aux paragraphes 59
a 61). Par conséquent, en I’absence de preuve de mau-
vaise foi ou d’autres preuves que I’enquéte du
commissaire n’est pas une véritable enquéte, la bonne
foi du commissaire sera présumée.

[44] Toutefois, étant donné que les demandes en vertu
de I’article 11 sont entendues ex parte, le commissaire a
« I’obligation rigoureuse [...] de faire une divulgation
compléte et franche » de toutes les circonstances perti-
nentes entourant la demande (décision Labatt, précitée,
au paragraphe 22; arrét RBC, précité, aux paragra-
phes 26 a 36). Ce fardeau, qui peut également étre décrit
comme une [TRADUCTION] « obligation de faire preuve
de la plus haute bonne foi », n’est pas centré sur les faits
qui sous-tendent la demande du commissaire, mais
plutét sur deux autres choses. La premiére est de s’assu-
rer que la Cour est informée de [TRADUCTION] « tout
point de fait ou de droit connu qui favorise I’autre
partie » (United States of America v. Friedland,
[1996] O.J. n° 4399 (Div. gén.) (QL), au paragraphe 27;
décision Labatt, précitée, aux paragraphes 25 et 26;
Ruby c. Canada (Solliciteur général), 2002 CSC 75,
[2002] 4 R.C.S. 3, au paragraphe 27). La deuxiéme est
de s’assurer que la Cour puisse reconnaitre les cas
d’abus de sa procédure et puisse y remédier (arrét RBC,
précité, aux paragraphes 31 a 36).

[45] Parexemple, le commissaire ne peut pas, par non-
divulgation ou la fourniture de renseignements erronés,
induire la Cour en erreur quant a la pertinence poten-
tielle des renseignements quant a I’enquéte en question.
De méme, le commissaire est tenu de divulguer la na-
ture et I’étendue générale de tous renseignements déja
obtenus du défendeur au cours de I’enquéte et au cours
des vérifications ayant mené a I’enquéte. Si le défendeur
a fourni des renseignements pertinents au commis-
saire dans d’autres contextes, comme dans le cadre de
I’examen récent d’une fusion, le commissaire devrait
également fournir une description générale de ces

2014 FC 376 (CanLll)
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RYBLIC St
Recommendation 3.2 (Prevent standard): The standards established
from analysis of more traditional industries are not suitable for assessing
anti-competitive conduct aimed at emerging competitors in the digital

economy. A more workable standard would provide additional flexibility
to protect the competitive process.

3.3. Monetary penalties should deter anti-competitive behaviour

Administrative monetary penalties play an important role in ensuring the
efficacy of the Act. Properly structured, these penalties can provide a strong
financial incentive for businesses to comply with the Act. However, to achieve
this goal, such penalties must be “...greater than the profit that the abusive
firm might realize as a result of its anticompetitive conduct.” 12 Otherwise,
businesses may still realize profits from the conduct even after paying the
monetary penalty. In such a situation, monetary penalties risk merely
becoming a cost of doing business. 121

Current maximum monetary penalties under section 79 are insufficient. The
maximum penalty under subsection 79(3.1) is $10 million for an initial order,
and $15 million in the case of a subsequent order. 192 It is difficult to see how
such amounts would act as an effective deterrent for larger businesses that
attract billions of dollars in annual revenue. 12 In such a case, the Act does
not impose meaningful consequences for non-compliance.

Canada’s monetary penalties for abuse of dominance are significantly out of
step with international jurisdictions. For example:

e Inthe UK, financial penalties are determined based on a number of
factors, including the duration and seriousness of the conduct, and may
total up to 10% of the worldwide revenues of the business. 19 The U.K,
CMA recently imposed a fine in excess of 155 million GBP (267 million
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CAD) against a pharmaceutical company for abusing its dominant

position. 102

e Inthe EU, fines are similarly based on the duration and gravity of the
conduct. They may be up to 10% of a company’s annual revenues, 100
The European General Court recently upheld the European Commission’s
2.42 billion EUR fine (3.5 billion CAD) imposed on Google for abusing its

dominant position in online search. 182

e In Australia, the maximum penalty for corporations for each
contravention of the law is the greater of:

i. 10 million AUD ($9.2 million CAD);
ii. if the excess profits that the company obtained as a result of the
conduct can be determined, 3 times that value; and
iii. if those excess profits obtained cannot be determined, 10% of the

company’s annual revenues. 108

* In South Korea, a penalty not exceeding 3% of revenues may be
imposed, but a penalty surcharge not exceeding one billion won (1.1
million CAD) may be imposed if no relevant sales have been made, or it is
impracticable to compute sales. 192 A South Korean court recently upheld
a 1.03 trillion won (1.1 billion CAD) fine imposed by the Korea Fair Trade
Commission on Qualcomm for abusing its dominant position in the
market for modem chipsets. 119

Effective penalty amounts must exceed the profits earned from engaging in
the abusive conduct. Otherwise, firms are unlikely to be deterred from such
conduct. While penalty amounts should be levied at appropriate levels given
the particulars of each case, the current penalties available are small and
inflexible as compared to those available to international counterparts.
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Recommendation 3.3 (Penalties): Monetary penalties provided under

the abuse of dominance provision are often too small to effectively deter
anti-competitive conduct. These penalties should be adapted to ensure
that they can achieve their intended purpose of achieving compliance
with the Act.

3.4. Private access should be expanded for abuse of dominance

Only the Commissioner can bring applications to the Tribunal under the
abuse of dominance provision of the Act. In some circumstances, it may be
appropriate for a private litigant to bring a case.

Private access serves as a complement to public enforcement by the
Commissioner. Perhaps the greatest benefit of private access is that, by
having a larger number of cases heard by the Tribunal, a broader body of
case law would be developed. Such case law serves to clarify aspects of the
law, and removes uncertainty for the Commissioner, private litigants, and

businesses who engage in potentially reviewable conduct.

Additionally, there may be cases where the litigant is better positioned to
bring a case than the Commissioner. For example, businesses are typically
more familiar with the facts of the industries in which they operate.
Therefore, they can often act more quickly than the Bureau, which would
need to conduct a thorough investigation to determine those facts. Another
scenario is where conduct harms a particular firm that would therefore
obtain a unique benefit from conduct being remedied.

In a resource constrained world, the Bureau must prioritize certain cases
over others. Private access provides an avenue for all those with a legitimate
complaint to seek relief in front of the Tribunal. Such an extension of private
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34;

AND IN THE MATTER OF certain conduct of Google Canada Corporation and Google LLC
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AND IN THE MATTER OF an Application by the Commissioner of Competition for one or
more Orders pursuant to section 79 of the Competition Act.
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24. A financial sanction of even a fraction of that amount would be staggering. The financial
penalty Google is subject to greatly exceeds the total revenue it generates from its entire display
advertising business in Canada and outstrips dramatically the profits (or “benefits”) generated from
that business.’* Any sanction of that nature would also be far and away the largest financial penalty
in Canadian history. Indeed, the financial penalty Google is subject to exceeds the cumulative total

of all fines for criminal competition offences imposed in Canada in this country’s history.>*

25.  As the Tribunal is aware, Google raised concerns about the constitutionality of this pro-
ceeding in its first appearance in January 2025. Six months later—after Google had delivered its
Notice of Constitutional Question on February 14, 2025, filed this motion on May 6, 2025, and the
Tribunal had dismissed the Commissioner’s attempt to schedule a motion to strike this Motion on
June 11, 2025—the Commissioner amended his Notice of Application. His amendment is purely
tactical in nature. Although the Commissioner still claims a significant financial penalty against
Google under the Impugned Provision and has not foregone his right to do so, his amendment
seeks to sidestep this Motion by framing his request for a penalty in “an amount as the Tribunal
decides is appropriate”.>> Of course, that amount could still be massive, unprecedented, and

equal—under the plain language of the statute—up to 3% of Google’s worldwide gross revenues.
PART III - STATEMENT OF ISSUES

26. The first question presented is whether the remedy provided for in the Impugned Provision
and sought by the Commissioner constitutes a “true penal consequence” such that Google must be

afforded the constitutional protections guaranteed by the Charter and Bill of Rights.

the stacking of 3% of Google’s worldwide gross revenue over multiple years. If the Tribunal determines, how-
ever, that the Impugned Provision only authorizes a penalty based on Google’s worldwide gross revenue in a

single year, Google’s arguments on this Motion remain unchanged. Three percent of Google’s 2024 worldwide
gross revenue was US$10.5 billion (~CDN$14.4 billion; see footnote 2, supra). See Zember Aff. §14, Table 2,

pp. 42-43. For the reasons discussed here, that amount readily qualifies as a “true penal consequence”.

33 Google’s revenues associated with “open web display advertising”—the product market allegedly in issue in

this case—are a component of the “Google Network” segment. Google Network revenues, which include the
revenues Google earns from display advertising, are publicly reported and totaled US$312.7 billion from 2008
to 2024. Gross revenues attributable to Canada across all products and services are less than 5% to 6% of the
company’s worldwide gross revenues. Six percent of US$312.7 is ~US$18.8 billion (~CDN$25.8 billion; see
footnote 2, supra). See Zember Aff. 5, 16-17, Table 3, pp. 38, 44-46.

See Appendix A: Total Fines Imposed Under the Criminal Provisions of the Competition Act.
55 Amended Notice of Application (CT-2024-010) 9223 (a)(iii).

54
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27. If the remedy sought by the Commissioner is a true penal consequence, the next question
is whether Google’s rights under any of ss. 7, 8, and 11 of the Charter have been violated, and
whether its rights under s. 2(e) of the Bill of Rights have been infringed. If any of Google’s Charter
rights have been violated, the Tribunal must also determine whether any such violation can be

saved under s. 1 of the Charter.

28. If such violations cannot be saved, or if Google’s rights under s. 2(e) of the Bill of Rights
have been infringed, the final question is which remedy or remedies should be granted by the

Tribunal to address the violation of Google’s rights.
PART IV - LAW & AUTHORITIES
A. The Impugned Provision Authorizes a “True Penal Consequence”

29. The threshold issue on this Motion is whether the extraordinary penalty provided for in the
Impugned Provision constitutes a “true penal consequence”. Under Canadian law, a party targeted
by the State in a penal proceeding is afforded significantly greater protections than a party who is
subject to a more benign regulatory process. Of most significance here, such a party enjoys: (i) the
right to enhanced protections from unreasonable search and seizure (s. 8); (ii) the right to be found
liable only on proof beyond a reasonable doubt (s. 11(d)); (iii) the right not to be prosecuted or
punished based on the retroactive application of the law (ss. 11(g) and (i)); and (iv) the right to

have its conduct adjudicated in accordance with principles of fundamental justice (s. 7).

30. The Supreme Court’s watershed decision in R. v. Wigglesworth held that a superficially
regulatory proceeding can be characterized as criminal either because it is penal “by its very na-
ture” or because it “may lead to a true penal consequence”.>® As the Court has since explained,
“[t]he criminal in nature test focuses on the process while the [true] penal consequences test fo-
cuses on its potential impact on the person subject to the proceeding”.’’” Google’s argument is
limited to the second branch of Wigglesworth—namely that the potential imposition of the draco-

nian sanction authorized by the Impugned Provision is a “true penal consequence”.

56 R.v. Wigglesworth, 1987 CarswellSask 385 (SCC) 430 [“Wigglesworth”], GBOA Tab 100 (emphasis added).

ST JHS 928, GBOA Tab 48, quoting Guindon v. Canada, 2015 SCC 41 Y50 [“Guindon™], GBOA Tab 46 (empha-
sis added).
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https://canlii.ca/t/gkfb4
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That is the case with the sanctions authorized by the Impugned Provision.

46. “Stigma” has been described as “a label of disgrace”,®” “a sign of severe censure or con-
demnation”,%® “[a]n unfavourable reputation”,%’ and “[a] dishonour or blot on one’s reputation”.*
These legal and dictionary definitions may be supplemented through a consideration of the mean-
ings ascribed to “stigma” in the professional literature. A sampling of these further definitions was
provided by Rupert Younger—one of the world’s leading experts in the field of reputation man-
agement—in his expert report tendered by Google on this Motion: “a label that evokes a collective
perception that the organization is deeply flawed and discredited”; “an attribute that is deeply dis-
crediting”; and “a label that evokes a collective stakeholder group-specific perception that an
organization possesses a fundamental deep-seated flaw that deindividuates and discredits the or-
ganization”.”! Mr. Younger’s important evidence on this Motion is also largely unchallenged. The

Commissioner adduced no evidence from a competing expert in the area of reputational harm and

declined to cross-examine Mr. Younger on the substance of his analysis and opinions.

47. There can be little doubt that Google will face significant stigmatization in Canada if a
penalty of even a fraction of the maximum fine contemplated by the Impugned Provision is im-
posed on it after a public finding that it has engaged in “abuse of dominance”. Google will be

known as the party that received Canada’s largest-ever fine because of its “abusive” misconduct.

48. As matters now stand, Google is a widely admired and respected company in Canada. In-
deed, Ipsos has ranked Google as the most influential brand in Canada for 13 consecutive years,
and Leger has named it one of the most admired companies in Canada for 10 consecutive years.”?
Laura Pearce, the Head of Marketing for Google in Canada, deposed that Google takes very seri-

ously the perception of its brand and reputation among the Canadian public, including existing and

8 Halifax Herald Ltd. v. Nova Scotia, 2008 NSSC 369 9112, GBOA Tab 47.

8 The Shorter Oxford English Dictionary, 3rd ed. (Oxford: Clarendon Press, 1959), Vol. II, pp. 2019-2020
(“Stigma”) [“Shorter OED”], GBOA Tab 21.

8 Canadian Oxford Dictionary, 2nd ed. (Don Mills: Oxford University Press, 2004), p. 1529 (“Stigma”) [“Cana-
dian OED”], GBOA Tab 2.

% McGuinness, The Encyclopedic Dictionary of Canadian Law (Toronto: Lexis-Nexis, 2021), Vol. 3, p. S-317
(“Stigma”), GBOA Tab 13.

ol Affidavit of Rupert Younger, sworn May 6, 2025 [“Younger Aff.”], Ex. 1 108, pp. 2098-2099 .

%2 Affidavit of Laura Pearce, sworn May 5, 2025 [“Pearce Aff.”], Exhibits A and B; Cross-Examination of Laura
Pearce taken on August 15, 2025, Ex. 44 and 46 , Google Supp. Motion Record, Tabs E44 and E46 at p. 3220
and p. 3239.
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allegations of abuse of dominance is also noteworthy. The average Canadian has little if any un-
derstanding of what a finding of “abuse of dominance” represents in relation to the nature or
seriousness of the adjudicated misconduct. What the average person will recognize, however, is
that—when used in common parlance and given its literal and ordinary meaning—the noun
“abuse” connotes conduct that is not merely “improper” or “incorrect” but that involves “an evil,

unjust, or corrupt practice”;'%? “cruel and violent treatment”;'%* or “misuse, perversion”.!%

54.  Inshort, the imposition by the Tribunal of an unprecedented fine measured in the hundreds
of millions or billions of dollars to penalize Google as a wrongdoer that has committed an “abuse
of dominance” is more likely than not to inflict levels of reputational harm amounting to stigma.
The purpose and effect of the unprecedented fining power in the Impugned Provision is to brand

Google in the public square as a bad actor undeserving of Canadians’ trust. That is stigma.

55.  Second, the factors the Tribunal will consider in determining the sanction it imposes
under the Impugned Provision mirror those our Courts consider in determining criminal
fines. As the Supreme Court has explained, a sanction is likely to constitute a “true penal conse-
quence” when it is assessed in accordance with “principles of criminal sentencing” rather than
“regulatory considerations”.!®> Such an indication is unavoidable here because of the substantial
overlap between the factors governing the sentencing of a corporation under the Criminal Code'%
and the imposition of sanctions for abuse of dominance under the Act.'’” Under both regimes, a

court or tribunal tasked with fashioning an appropriate penalty must take into account:'% (i) the

seriousness of the impugned conduct;'? (ii) the benefits enjoyed by the sanctioned party as a

192 Collins English Dictionary, 3 ed. (Glasgow: HarperCollins, 1992), p. 7 (“Abuse”), GBOA Tab 3; see also Ca-
nadian OED, p. 6 (“Abuse”) (“unjust or corrupt practice ... maltreatment of a person”), GBOA Tab 2.

183 Paperback Oxford English Dictionary (Oxford: OUP, 2005), p. 4 (“Abuse”), GBOA Tab 15.

104 The Concise Oxford Dictionary of Current English, 7th ed. (Oxford: OUP, 1986), p. 5 (“Abuse”), GBOA Tab
20; see also Shorter OED, Vol. 1, p. 9 (“Abuse”) (“perversion ... a corrupt practice”), GBOA Tab 21.

15 Guindon §75-76, GBOA Tab 46; JHS 430, GBOA Tab 48.
106 As enumerated in ss. 718.1 and 718.21 of the Criminal Code, R.S.C. 1985, c. C-46 [the “Code”].

107 As enumerated in s. 79(3.2) of the Competition Act.
108

While multi-factorial criteria are common in the penal context, mathematical formulae are often used in the
regulatory context (see Hogg Opinion, DeCaire Aff., Ex. 56, pp. 5606-5607; U.S. Steel, 98-9, GBOA Tab 109).

109 See, respectively, s. 718.1 and s. 718.21(b) of the Code and s. 79(3.2)(a) of the Act (emphasis added). An ap-
pendix with statutory excerpts is included for the Tribunal’s convenience as Appendix B.
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result of that conduct;''” (iii) the financial status of the sanctioned party;'!! (iv) any additional

t;112

financial liabilities that the sanctioned party faces as a result of its misconduc and (v) evidence

that the sanctioned party had previously been, or wishes to become,''* a law-abiding citizen.''*

56.  Thus, each criterion to be assessed when imposing a sanction under s. 79(3.2) of the Act
bears a striking resemblance to parallel factors that govern the sentencing of companies under the
Criminal Code.'"> This resemblance is no surprise given the criminal law ancestry of Canadian

competition law and its origins in seeking to redress wrongs to “mankind at large”.''¢

57. Third, like a criminal fine, money paid to satisfy a sanction authorized by the Im-
pugned Provision will go to the Government’s general revenues. The Supreme Court has noted
that financial penalties that result in funds being paid to the Government’s general revenues are
more likely to constitute penal consequences.!!” Here, all payments made by a sanctioned party
following a finding of abuse of dominance flow into the Government’s general-purpose Consoli-
dated Revenue Fund.!!® This is directly analogous to criminal fines paid to the Provincial Treasurer
or to the Receiver General of Canada under the Criminal Code.'"® This is yet another clear indica-

tor that the sanction authorized under the Impugned Provision is “truly penal” in nature. '*°

110 See, respectively, s. 718.21(a) of the Code and ss. 79(3.2)(b) and (c) of the Act (emphasis added)
T See, respectively, s. 718.21(d) of the Code and s. 79(3.2)(d) of the Act (emphasis added).

12 See, respectively, ss. 718.21(f) and (i) of the Code and s. 79(3.2)(d.1) of the Act (emphasis added).

113 TInterestingly—although it has been suggested that a hallmark of regulatory sanctions is their “prospective ...

orientation” (see U.S. Steel 74, GBOA Tab 109)—it is the Code that is forward-looking, while the provision
of the Competition Act looks backwards.
114 See, respectively, 5.718.21(j) of the Code and s. 79(3.2)(e) of the Act (emphasis added).

115 While the Act includes a general “basket clause” that allows the Tribunal to consider “any other relevant fac-

tor” in assessing a sanction (see s. 79(3.2)(f)), s. 718.21 of the Code lists a handful of sentencing factors that
have no specific analogue under the Act (see ss. 718.21(c), (e), (g), (h)).

See discussion, supra at §8-9.

7 Wigglesworth 433, GBOA Tab 100; Guindon 88, GBOA Tab 46.
118 DeCaire AfT., §51-55, 85, 87, 89-90, 92, pp. 2206-2207, 2214-2215.
19 Code, s. 734.4.

120 Guindon 476, 88, GBOA Tab 46; U.S. Steel 76, GBOA Tab 109. Contrast this with the payment mechanisms
in Wigglesworth 433, GBOA Tab 100; and R. v. Samji, 2017 BCCA 415 989, leave refused, 2018 CanLII
48394 (SCC) [“Samji”], GBOA Tab 93.

116
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INDEXED AS: PHARMASCIENCE INC. v. BINET
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File No.: 30995.

2006: May 9; 2006: October 26.

Present: McLachlin C.J. and Bastarache, Binnie, LeBel,
Deschamps, Fish, Abella, Charron and Rothstein JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Law of professions — Ethics — Syndic’s powers of
investigation — Injunction — Syndic of Ordre des phar-
maciens requiring manufacturer of generic drugs to
provide him with any documents indicating that rebates,
discounts or other benefits had been granted to phar-
macists — Whether power of inquiry provided for in s.
122 of Professional Code authorizes syndic of profes-
sional order to request information from persons who
are not members of that order — Whether, where third
party refuses to provide requested information, syndic
may seek injunction pursuant to Code of Civil Procedure
— Professional Code, R.S.Q., c. C-26, ss. 2, 122, 19]
— Code of Civil Procedure, R.S.Q., c. C-25, art. 751.

In 2003, the Quebec media reported that a large
number of pharmacists had received rebates, discounts
and other financial benefits from generic drug manu-
facturers in exchange for orders for drugs, a practice
that is prohibited by the Code of ethics of pharmacists.
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Présents : La juge en chef McLachlin et les juges
Bastarache, Binnie, LeBel, Deschamps, Fish, Abella,
Charron et Rothstein.

EN APPEL DE LA COUR D’APPEL DU QUEBEC

Droit des professions — Déontologie — Pouvoirs
d’enquéte du syndic — Injonction — Syndic de I’Ordre
des pharmaciens exigeant d’un fabricant de médica-
ments génériques de lui fournir tout document indiquant
que des rabais, ristournes ou autres avantages ont été
accordés a des pharmaciens — Le pouvoir d’enquéte
prévu a lart. 122 du Code des professions permet-il au
syndic d’un ordre professionnel de demander des ren-
seignements a des personnes qui ne sont pas membres
de l'ordre? — Le refus d’un tiers de fournir les rensei-
gnements demandés permet-il au syndic de réclamer
une injonction en vertu du Code de procédure civile?
— Code des professions, L.R.Q., ch. C-26, art. 2, 122,
191 — Code de procédure civile, L.R.Q., ch. C-25, art.
751.

Les médias québécois révelent en 2003 qu’un grand
nombre de pharmaciens recevraient des rabais, ris-
tournes et autres avantages financiers de la part de
fabricants de médicaments génériques en contrepar-
tie de leurs commandes. Le Code de déontologie des

2006 SCC 48 (CanLID
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PHARMASCIENCE INC. c. BINET Le juge LeBel 531

D. [Interpretation of Section 122

In my view, a grammatical analysis of the stat-
utory provision together with a review of the rel-
evant contextual aspects, such as the purpose of
the statute and of the provision in issue, confirms
that the legislature intended to subject third par-
ties to the syndic’s power of inquiry under s. 122
Prof. C. This contextual analysis resolves any
ambiguity flowing from s. 122 without it being nec-
essary to refer to Charter principles or values. This
Court has consistently held that the courts may
turn to Charter values to interpret the meaning of
a statutory provision only if an ambiguity persists
following a contextual analysis (Bell ExpressVu
Limited Partnership v. Rex, [2002] 2 S.C.R. 559,
2002 SCC 42; Bristol-Myers Squibb Co. v. Canada
(Attorney General), [2005] 1 S.C.R. 533, 2005 SCC
26; Charlebois v. Saint John (City), [2005] 3 S.C.R.
563, 2005 SCC 74). In the case at bar, the Court of
Appeal did not adhere to this interpretive approach
when it referred to Charter values without trying
to determine the meaning of the text in question by
situating it in its context.

1. Effect of a Textual Interpretation

Although the weight to be given to the ordinary
meaning of words varies enormously depending on
their context, in the instant case, a textual inter-
pretation supports a comprehensive analysis based
on the purpose of the Act. Most often, “ordinary
meaning” refers “to the reader’s first impression
meaning, the understanding that spontaneously
emerges when words are read in their immediate
context” (R. Sullivan, Sullivan and Driedger on
the Construction of Statutes (4th ed. 2002), at p. 21;
Marche v. Halifax Insurance Co., [2005] 1 S.C.R.
47, 2005 SCC 6, at para. 59). In Canadian Pacific
Air Lines Ltd. v. Canadian Air Line Pilots Assn.,
[1993] 3 S.C.R. 724, at p. 735, Gonthier J. spoke of
the “natural meaning which appears when the pro-
vision is simply read through”.

D. Linterprétation de l'art. 122

A mon avis, I'analyse grammaticale du texte
législatif, complétée par I'évaluation des aspects
contextuels pertinents, comme I’objet de la loi et de
la disposition en discussion, confirme I'intention du
1égislateur d’assujettir les tiers au pouvoir d’enquéte
du syndic prévu a l'art. 122 C. prof. Cette analyse
contextuelle permet de résoudre toute ambiguité
émanant de I'art. 122 sans qu’il soit nécessaire de
recourir ici aux principes ou aux valeurs consa-
crées par la Charte. En effet, selon la jurisprudence
constante de notre Cour, il est bien établi que les
tribunaux ne doivent se tourner vers les valeurs ins-
crites dans la Charte pour interpréter le sens d’une
disposition législative que si une ambiguité persiste
au terme de l'application de la méthode contex-
tuelle (Bell ExpressVu Limited Partnership c. Rex,
[2002] 2 R.C.S. 559, 2002 CSC 42; Bristol-Myers
Squibb Co. c. Canada (Procureur général), [2005]
1 R.C.S. 533, 2005 CSC 26; Charlebois c. Saint
John (Ville), [2005] 3 R.C.S. 563, 2005 CSC 74).
En l'espece, la Cour d’appel n’a pas respecté cette
méthode d’interprétation, lorsqu’elle a recouru aux
valeurs consacrées par la Charte, sans chercher a
dégager le sens du texte en cause en le replacant
dans son contexte.

N

1. DLeffet du recours a linterprétation tex-
tuelle

Bien que le poids a accorder au sens ordinaire
des mots varie énormément suivant le contexte de
leur emploi, dans la présente affaire, I'interpréta-
tion textuelle appuie 'analyse globale fondée sur
l’objet de la loi. Le sens ordinaire réfere la plupart
du temps [TRADUCTION] « a la premiére impres-
sion du lecteur, c’est-a-dire au sens qui lui vient
spontanément lorsqu’il lit les termes dans leur
contexte immédiat » (R. Sullivan, Sullivan and
Driedger on the Construction of Statutes (4° éd.
2002), p. 21, citée dans Marche c. Cie d’Assurance
Halifax, [2005] 1 R.C.S. 47, 2005 CSC 6, par. 59).
Dans Lignes aériennes Canadien Pacifique Ltée c.
Assoc. canadienne des pilotes de lignes aériennes,
[1993] 3 R.C.S. 724, p. 735, le juge Gonthier parlait
du « sens naturel qui se dégage de la simple lecture
de la disposition ».
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The ordinary and grammatical sense of the
French version of s. 122, which provides that ““//]e
syndic et les syndics adjoints peuvent . .. exiger
qu’'on leur fournisse tout renseignement et tout
document” favours the argument that the obliga-
tion to co-operate applies to everyone, not just to
a defined and limited group of individuals, such as
professionals belonging to a given order. Moreover,
this is the meaning usually given to the French indef-
inite pronoun “on”, which is defined as follows:

[TRANSLATION] or Indef. pron. (lat. homo, man).
[Always subject.] 1. Designates an indeterminate
person, group of persons; someone, people.

(Petit Larousse illustré (2004), at p. 715; trial judg-
ment, at paras. 82-83)

If there were any concern that the significance
given to this common meaning might give dispro-
portionate weight to the French version, contrary
to the principles of interpretation of bilingual stat-
utes, it should be noted that the ordinary sense of
the English version of s. 122, which provides that
“[t]he syndic and assistant syndics may . . . require
that they be provided with any information or doc-
ument”, is equally supportive of the appellants’
position. In my view, the primary meaning of s.
122 leans more toward an interpretation accord-
ing to which the obligation applies to third parties.
As this Court recently noted, when the legislature
intends to limit the scope of a statutory provision,
it usually says so clearly: Glykis v. Hydro-Québec,
[2004] 3 S.C.R. 285, 2004 SCC 60, at para. 13; Merk
v. International Association of Bridge, Structural,
Ornamental and Reinforcing Iron Workers, Local
771, [2005] 3 S.C.R. 425, 2005 SCC 70, at para. 3.
The legislature could have drafted s. 122 so as to
restrict the obligation to provide information to the
professional under investigation. It did not do so.

Nevertheless, it has to be admitted that textual
interpretation has its limits. Before this Court,
the parties submitted numerous definitions of the
French word “on” taken from dictionaries, gram-
mar books and other encyclopedic sources, and
countless examples drawn from statutes in which
the legislature used similar or different wordings

Le sens commun et grammatical de l'art. 122,
qui prévoit que « [l]e syndic et les syndics adjoints
peuvent [. . .] exiger qu'on leur fournisse tout ren-
seignement et tout document » favorise davantage
la these suivant laquelle toute personne est soumise
a l'obligation de coopération et non seulement un
groupe défini et restreint d’individus tels les pro-
fessionnels d’un ordre donné. C’est d’ailleurs la le
sens habituellement donné au terme « on », pronom
indéfini :

on pron. indéf. (lat. homo, homme). [Toujours sujet.] 1.
Désigne une personne, un groupe de personnes indéter-
minées; quelqu’un, des gens.

(Petit Larousse illustré (2004), p. 715; jugement de
premigre instance, par. 82-83)

N

Si l'on redoute que I'importance accordée a ce
sens commun puisse attribuer un poids démesuré
a la version francaise, contrairement aux principes
d’interprétation des lois bilingues, on constate que
le sens ordinaire de la version anglaise de I’art. 122
qui dispose que « [t]he syndic and assistant syn-
dics may [. . .] require that they be provided with
any information or document » appuie tout autant
la position des appelants. A mon avis, le sens pre-
mier de l'art. 122 penche davantage vers l'inter-
prétation qui reconnait I'assujettissement des tiers.
Comme le rappelait récemment notre Cour, lors-
qu’il entend limiter le champ d’application d’un
article de loi, le législateur s’exprime habituelle-
ment de facon claire : Glykis c¢. Hydro-Québec,
[2004] 3 R.C.S. 285, 2004 CSC 60, par. 13; Merk
c. Association internationale des travailleurs en
ponts, en fer structural, ornemental et d’armature,
section locale 771, [2005] 3 R.C.S. 425, 2005 CSC
70, par. 3. Le législateur aurait pu rédiger I'art. 122
de facon a restreindre 1'obligation de fournir des
renseignements au professionnel visé par 'enquéte.
Il ne I’a pas fait.

11 faut toutefois admettre que 'interprétation tex-
tuelle connait des limites. Devant notre Cour, les
parties ont présenté de nombreuses définitions du
terme « on » tirées de dictionnaires, grammaires
ou autres sources encyclopédiques et d’innombra-
bles exemples de lois dans lesquelles le 1égislateur
utilisait une formulation similaire ou différente
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to indicate the inclusion of all persons or of a spe-
cific group of individuals. That is why this Court
now considers it important, even when a provision
seems clear and conclusive, to nevertheless review
the overall context of the provision: Montréal
(City) v. 2952-1366 Québec Inc., [2005] 3 S.C.R.
141, 2005 SCC 62, at para. 10.

2. Contextual Interpretation: Structure of the
Act and Judicial Policy

As I noted above, the Professional Code is the
statutory solution chosen by the Quebec legislature
to protect the public by means of an appropriate
framework for all professionals. Section 2 states
this general principle by asserting that the “Code
applies to all professional orders and to their mem-
bers”. Still, this provision cannot be transformed
into a rule limiting the effect of statutes govern-
ing professionals to members of orders subject to
the Professional Code. That is one of the errors the
Court of Appeal committed in agreeing with one of
Pharmascience’s arguments and consequently con-
cluding that s. 2 establishes the scope of applica-
tion of the Professional Code and limits it to mem-
bers of professional orders (para. 49). In the Court
of Appeal’s view, the presence of this section con-
firms that s. 122 does not apply to third parties.

That conclusion fails to take sufficient account of
the public protection objective of the Professional
Code, which cannot be attained unless certain
provisions of the Professional Code apply to or
affect third parties. For example, ss. 188.1 to 189
prohibit the unlawful practice of a profession by
non-member third parties. And s. 188 provides
for the imposition of a fine on every person who
commits an offence. As its wording indicates, s. 2
is intended to establish the general nature of the
Code, its status as a framework law for the prac-
tice of professions in Quebec, and the precedence
of a professional order’s special statute in the event
of inconsistency. This is confirmed by the context
in which the Code was enacted, which I discussed
above. Section 2 does not provide that the Code
applies only to members of professional orders;

pour signifier I'assujettissement de toute personne
ou d’un groupe spécifique d’individus. C’est pour-
quoi notre Cour considére désormais que, méme en
présence d’un texte en apparence clair et concluant,
il importe néanmoins d’examiner le contexte global
dans lequel s’inscrit la disposition sous étude :
Montréal (Ville) c. 2952-1366 Québec Inc., [2005]
3 R.C.S. 141, 2005 CSC 62, par. 10.

2. Linterprétation contextuelle : la structure
de la loi et la politique judiciaire

Comme je I’ai souligné précédemment, le Code
des professions représente la solution législative
choisie par le législateur québécois afin de protéger
le public par un encadrement approprié de tous les
professionnels. L’article 2 énonce ce principe géné-
ral lorsqu’il affirme que le « code s’applique a tous
les ordres professionnels et a leurs membres ». On
ne saurait toutefois transformer cette disposition en
une regle qui limite l'effet des lois professionnel-
les aux seuls membres des ordres régis par le Code
des professions. C’est I'une des erreurs commises
par la Cour d’appel, lorsqu’elle a accepté I'un des
moyens de Pharmascience et a conclu, en consé-
quence, que l’art. 2 établissait le champ d’applica-
tion du Code des professions et le limitait aux seuls
membres des ordres professionnels (par. 49). Pour
la Cour d’appel, la présence de cet article confir-
mait le non-assujettissement d