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COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an Application by Audatex Canada, ULC for an
Order pursuant to section 103.1 granting leave to make application under section
75 of the Competition Act.

BETWEEN:

AUDATEX CANADA, ULC

Applicant

- and -

CARPROOF CORPORATION, TRADER CORPORATION, AND eBAY CANADA LIMITED

Respondents

AFFIDAVIT OF ALBERTO CAIRO
(Sworn November 17, 2015)

I, ALBERTO CAIRO, of the City of Dallas in the State of Texas, United States MAKE

OATH AND SAY:

1. I am Chief of Staff for North America of Solera Holdings, Inc. (“Solera”), which indirectly

wholly owns Audatex Canada, ULC (“Audatex”), the Applicant in this Application. I have been with

Solera since 2014 and have been in this role since the beginning of 2015. I have the responsibility of

ensuring the efficient operations of Audatex and Solera’s other businesses in the region. As such, I

have personal knowledge of the matters herein deposed to unless otherwise stated. Where

information has been obtained from a third party, I state the source of that information, and confirm

that I believe it to be true.
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Nature of the Canadian Automobile Listings Data Required by Audatex

2. Audatex requires supply of the following data fields, where included in a given listing, in

order to generate total loss valuation reports (“Valuation Reports”):

3. As such, , Audatex does not require access to any data that is not publicly

available on the Marktplaats B.V. (“Marktplaats”) website www.kijiji.ca (“Kijiji”) or the TRADER

Corporation (“Trader”) websites (collectively, “Auto Trader”).
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4. Further, it is Audatex, not the listings data suppliers, that arranges the display of the listings

data in its Valuation Reports. In other words, in its Valuation Reports, Audatex does not reproduce

any listings in the form as compiled on public websites. Rather, it merely requires access to raw

listings information and data, which consist of the publicly available facts listed in Paragraph 2

above, for purposes of its Valuation Reports. A sample of an Audatex Valuation Report is attached

as Exhibit “1”.

5. Websites other than Kijiji and Auto Trader collect like data and it is common for the same

listings to appear on multiple websites. For example, attached hereto as Exhibit “2” is a Kijiji listing

and Auto Trader listing, both posted on November 6, 2015, for the same 1976 Triumph selling at

$14,995 from Etobicoke Motors Inc.

Attached hereto as Exhibit “3” is
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Audatex Had No Knowledge that CarProof Could Not Supply Kijiji Data

8. At paragraph 24 of the Affidavit of Scott Neil, sworn November 5, 2015, Mr. Neil, former

Head of Verticals for Kijiji, states that, in a conversation with Audatex “in the late November [2014]

timeframe”, he “confirmed that, under the terms of the Data Provision Agreement, CarProof is

prohibited from sub-licensing Marktplaats's Confidential and Proprietary listing Data to Audatex.”

Mr. Neil does not disclose to whom at Audatex he spoke with, so I was unable to make a specific

inquiry. However, based on our subsequent negotiations with CarProof I was surprised to read about

this limitation.

9. Subsequently, Audatex negotiated extensively with CarProof Corporation (“CarProof”) for

almost a year for access to Kijiji data, among other Canadian listings data. If Audatex knew that

CarProof was unable to supply Kijiji data in November 2014 or at any point thereafter, it would not

have offered the quantum of fee that it did, namely $1.5 million dollars per year, or expended as

much effort as it did in seeking an agreement with CarProof for that data.

Audatex Does Not Have Sufficient Alternative Sources of Canadian Listings Data

10. In his affidavit, sworn November 5, 2015 (“Antony Affidavit”), Paul Antony, co-founder

and Chairman of the Board of CarProof, suggests there are sufficient alternative sources of Canadian

Listings Data potentially available to Audatex, in lieu of the Kijiji and Auto Trader data. This is not

accurate. Otherwise, Audatex would not have made the significant efforts it did over a long period of

time to come to agreement with CarProof. This is corroborated by CarProof itself in its July 13, 2015

letter to Audatex (attached as Exhibit 14 to the Toth Affidavit):

If Audatex is to continue its insurance loss valuation business using
comparable listings or listings based algorithms, we will need to
finalize our definitive agreement paperwork with greater timeliness
and urgency.
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11. First, as discussed at paragraph 17 of the Toth Affidavit, Canadians are most familiar with

the Kijiji and Auto Trader brands. As such, there are no substitutes. It is for this reason and the

reasons in Paragraph 13 below that Audatex’s customer, ,

expressed

12. Second, as discussed at paragraphs 16 and 29 of the Toth Affidavit, Kijiji and Auto Trader

have the largest volumes of Canadian listings data.

13. Third, at paragraph 55 of the Antony Affidavit, CarProof states that Audatex could seek

supply of listings data directly from Canadian automobile dealerships or aggregators, such as

Authenticom, Oasis, CDK Global and Reynolds & Reynolds. While these sources can provide some

listings data for automobiles being sold by dealerships, they do not provide any listings data for

automobiles being sold by private sellers. Kijiji, and to a lesser extent Auto Trader, are the two

significant providers of listings data from private automobile sellers. Sufficient private listings data

from Kijiji or Auto Trader is a input to Audatex’s Valuation Reports because:

(a) Private sellers often rely on private listings when settling with their insurers and use

private listings to verify the accuracy of their own Valuation Report;

(b) In Audatex’s experience, older automobiles, which are more likely to be replaced

rather than repaired after accidents, are more frequently listed by private sellers than

dealers; and

(c) Certain parts of Canada appear to have higher rates of private automobile sales, and

such listings are required to obtain sufficient comparables to allow Audatex to
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provide Valuation Reports in these areas.

14. Fourth, at paragraph 56 of the Antony Affidavit, CarProof states that Audatex could seek

supply of sold data, such as from J.D. Power and Associates (“J.D. Power”), government registries,

insurance companies and financial institutions. As explained in paragraph 48 of the Toth Affidavit,

Audatex’s proprietary algorithms use automobile listings data, not sold data because Audatex

believes this methodology generates a more accurate and relevant valuation. Further, since sold

prices are not uniformly recorded, sold data is “noisy” and Audatex believes it produces less

accurate results. A few examples are that the sold price may: (i) include irrelevant items, such as

financing fees or warranty packages if sold by a dealership, (ii) be underreported to avoid taxes; and

(iii) not include the value of a trade-in.

Audatex Is Already Suffering Consequences and Will Suffer Substantial Harm

15. Audatex’s evidence (at paragraph 9 of the Toth Affidavit) states that Audatex’s customers

will not accept Valuation Reports underpinned by listings data that is more than

Approximately have elapsed since Audatex has been without both Kijiji and Auto Trader

data, when the Trader Agreement expired on August 31, 2015.
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16. At this time, Audatex is already suffering ill effects from the impact of the refusal to deal on

its business.
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Confidential Information 

20. I confirm that this Affidavit contains Confidential Information, as described in the Toth 

Affidavit, the disclosure of which wou ld be likely to cause substantial harm to Audatex. 

SWORN BEFORE ME at the City of ) 
Addison, in the State of Texas, United ) 
States, this 1th day of November, ) 
2015. ) 

A Commissioner, etc. 
/ ~ 
Alberto Cairo 
Chief of Staff for North America, Solera 
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This is Exhibit "1" referred to in the Affidavit 
of Alberto Cairo sworn before me this 1 J1h day 

of ovember, 2015. 

ner, etc. 

Lia Lam 
:'llotar~ l'uhlic, 
Sta le .... re \:IS 

Expires: 08/31/201 'l 
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This is Exhibit "2" referred to in the Affidavit 
of Alberto Cairo sworn before me this 1 ylh day 

of Novem er, 2015. 

Lia Lam 
Nu111ry 1•ublic, 
scale ofTuas 

Expires: 08/)1/2019 
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kifiJi• Over 7, 150,281 
Free Local Classifieds years of Kij iji 

Sign In Register Help Desi\ Frarr~is 

I 
My Kijiji 

Browse Categories II Searctl in used cars & trucks • lcfd My loca11on Greater Toronto A rea .... 

Ontario> Toronto (GTA) >Mississauga I Peel Region > cars & vehicles > used cars & trucks in Mississauga I Peel Region > Ad ID 1116059882 

1976 Triumph TR6 wow TR6/ LEATHER/ CONVERTIABLE 

Date listed 
Price 

Accident History Report 
Address 

For Safe By 

Year 
Trim 
Make 
Model 
Kilometers 

Body Type 
Transmission 
Co tour 
Drivetrain 
Fuel Type 
stock# 

06-Nov-15 
S14,995.00 plus applicable taxes 
Get CarProof Reoort 

2255 Dundas Street west. Mississauga, ON, L5K 1 RG 
~Vi.ew map 

Dealer 

1976 
WOW TR6/ LEATHER/ CONVERTIABLE 
Triumpn 
Otner 
126000 

Coupe (2 door) 
Manual 
Red 
other 
Gasoline 
MP-4364 

Description ca~ Cllt Insurance 
bOfQ1tctl t~c.t 

thousands of dollars spent on restoration, car is in immaculate condition for the 
year , very rear find, wont last Jong ....... 

Optional Equipment 

• Air Condit ioning 
• Alloy Wheels 
• Leather Interior 
• Trip Odometer 

Back to result list I < Previous I Next > 

~ Watch I ~ Share • I ~ Print I • Report Ad • 

g l 877-&06-X.XXX .Ciick to·show j 
.I. View poster's other Ads : Elobicoke Motors I.. 

G View Web Site : Etobicoke Motors 'nc. 

Email poster 

I Your Email I 
!Your Name I 
I Pnone Number[ optional) I 

1---· I 
IVerificatlon code I :·'5:.a~ij 
Can't read the code? 
listen lo the code ..: .. ~~:·· ~ <I(_ 

Velitcatlon code 

D Send me a copy of email 

I ~.!1~-E!11~il . I 
Kijijrfitters emails for security reasons. 
By dici<ing on •send Emaif', you consent lo this action in 
accordance with our Terms of Use & Privacy Policy. 
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TR/\-OER.ca 
Where Canl'ldlMS cliolt with Dt'ltS 

POST. AD OWNER REVIEWS NEWS & FEATURES 

« Sack to Search Rcu!ts Cars, Trucks &.SWs • Triu~ • TR • 1976 • Onwio • Mi=s?:s.ai.-g.a •Ad Oetai!s. 

( Previous 3 of 4 Used Triumph for sale in Toronto 

1976 Triumph TR6 WOW TR6/ LEATHER/ CONVERTIABLE
Mississauga $14,995 

Save Compare ---- ---

Manual 

Make Triumph 

Model TR1i 
Kilometres 126,000 km 

Body Type Coupe 
SlylefTrim WOW TR6/ 

'!' I I 
Unttnown 
titl.':!Wl 

LEATHER/ 
CONVERTIABLE 

Engine 
eyr.nciers 

Stock Number MP-4364 
Drivetrain 

Safely Rating NIA 

it, It' 
Unkoown 

cny 
Unknown 
-ttgnw.J):' 

Transmission 4 Speed Manual 
Exterior Colour Red 

Interior Colour Brown 

Passengers 
Doors 

Fuel Type Gas 
Cily Fuel E<onomy 
Hwy Fuel Economy 

Vehicle Hista<y Report Request carProof 

4 OVmer Reviews ,,. .. * 
thousands of doUars spenl on restoration, car is in fmmaculate condition for the year , very rear 
find, wont last Jong ..•.... PnCe plus applicable taxes. Please contact dealer for more details 

014 Compsred vehc!es 

ftt.xl > 
Ol&ciatnet lrJtlmrallCllO: Please mn.tllm •un s:(I$" 
00Cllraeyorinrorma110n. M.~age reoore.:d-a1 ume ar 
11;.ung. Taxei aMICal$.a-are- cctlnelUoed '1 llsGng prJca. 

Inquire About this Vehicle 

~ 1-866-641-XXXX 
Click to sOOw 

Email 

Phone 

Hi, I found your listing on 
aufoTRADERca and \VOUld like to knO'/I 

ETOBICOl(E 
MOTORS INC. 
CLEARANCE 

Mississauga. :lnfario 

a.o l'0"-... 1:!"" 

Visit our Website 
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This is Exhibit "3" referred to in the Affidavit 
of Alberto Cairo sworn before me this 17th day 

of Novem er, 2015. 

A Commis ioner, etc. 
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j ^QWTI\M IVa TI_[ WZ W]Z BZWPQJQ\ML 6WV\MV\ BWTQKa3
j JM NIT[M WZ UQ[TMILQVO3
j QVNZQVOM IVa \PQZL&XIZ\a ZQOP\3
j LQ[\ZQJ]\M WZ KWV\IQV [XIU% KPIQV TM\\MZ[% WZ XaZIUQL [KPMUM[3
j LQ[\ZQJ]\M ^QZ][M[ WZ IVa W\PMZ \MKPVWTWOQM[ \PI\ UIa PIZU >QRQRQ WZ \PM QV\MZM[\[ WZ XZWXMZ\a WN

>QRQRQ ][MZ[3
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j KWXa% UWLQNa% WZ LQ[\ZQJ]\M IVa W\PMZ XMZ[WV"[ KWV\MV\3
j PIZ^M[\ WZ W\PMZ_Q[M KWTTMK\ QVNWZUI\QWV IJW]\ W\PMZ[% QVKT]LQVO MUIQT ILLZM[[M[% _Q\PW]\ \PMQZ
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XW[\QVO QV \PM NWZ]U[% M\K' GM UIa KPIZOM NMM[ NWZ XZMUQ]U [MZ^QKM[ []KP I[ NWZ NMI\]ZQVO IV 4L QV
\PM 9MI\]ZML 4L[ [MK\QWV' A]Z NMM[ IZM Y]W\ML QV 6IVILQIV 7WTTIZ[% IVL _M UIa KPIVOM \PMU NZWU
\QUM \W \QUM' A]Z NMM[ IZM VWV&ZMN]VLIJTM% IVL aW] IZM ZM[XWV[QJTM NWZ XIaQVO \PMU _PMV \PMa"ZM
L]M' =N aW] LWV"\% _M UIa TQUQ\ aW]Z IJQTQ\a \W ][M \PM [MZ^QKM[' =N aW]Z XIaUMV\ UM\PWL NIQT[ WZ aW]Z
IKKW]V\ Q[ XI[\ L]M% _M UIa KWTTMK\ NMM[ W_ML ][QVO W\PMZ KWTTMK\QWV UMKPIVQ[U[ #NWZ IKKW]V\[ W^MZ
*1) LIa[ XI[\ L]M% _M UIa LML]K\ \PM IUW]V\ W_ML NZWU aW]Z BIaBIT IKKW]V\ JITIVKM$'

,JINBIN" >QRQRQ KWV\IQV[ [\]NN NZWU ][% aW]% IVL W\PMZ ][MZ[' HW] IOZMM VW\ \W KWXa% UWLQNa% WZ
LQ[\ZQJ]\M >QRQRQ% W]Z KWXaZQOP\[ WZ \ZILMUIZS[' GPMV aW] OQ^M ][ KWV\MV\% aW] IZM OZIV\QVO ][ I VWV&
M`KT][Q^M% _WZTL_QLM% XMZXM\]IT% QZZM^WKIJTM% ZWaIT\a&NZMM% []J&TQKMV[IJTM ZQOP\ \W M`MZKQ[M \PM
KWXaZQOP\% X]JTQKQ\a% IVL LI\IJI[M ZQOP\[ \W \PI\ KWV\MV\' #GM VMML \PM[M ZQOP\[ \W PW[\ IVL LQ[XTIa
aW]Z KWV\MV\'$ =N aW] JMTQM^M \PI\ aW]Z ZQOP\[ PI^M JMMV ^QWTI\ML% XTMI[M VW\QNa W]Z LM[QOVI\ML
KWXaZQOP\ IOMV\ I\ >QRQRQ IVL _M _QTT QV^M[\QOI\M \PM UI\\MZ' GM ZM[MZ^M \PM ZQOP\ \W ZMUW^M KWV\MV\
_PMZM _M PI^M OZW]VL[ NWZ [][XMK\QVO \PM ^QWTI\QWV WN \PM[M \MZU[ WZ WN IVa XIZ\ai[ ZQOP\['

4E>?EGENQ" HW] IOZMM VW\ \W PWTL ][ ZM[XWV[QJTM NWZ \PQVO[ W\PMZ ][MZ[ XW[\ WZ LW' 4[ UW[\ WN \PM [\]NN
WV >QRQRQ KWUM[ NZWU W\PMZ ][MZ[% _M LW VW\ O]IZIV\MM \PM IKK]ZIKa WN XW[\QVO[ WZ ][MZ
KWUU]VQKI\QWV[ WZ \PM Y]ITQ\a% [INM\a% WZ TMOITQ\a WN _PI\i[ WNNMZML' GM IT[W KIVVW\ O]IZIV\MM
KWV\QV]W][ WZ [MK]ZM IKKM[[ \W W]Z [MZ^QKM[' 4KKWZLQVOTa% \W \PM M`\MV\ TMOITTa XMZUQ\\ML _M
M`XZM[[Ta LQ[KTIQU ITT _IZZIV\QM[% ZMXZM[MV\I\QWV[ IVL KWVLQ\QWV[% M`XZM[[ WZ QUXTQML% QVKT]LQVO \PW[M
WN Y]ITQ\a% UMZKPIV\IJQTQ\a% UMZKPIV\IJTM Y]ITQ\a% L]ZIJQTQ\a% NQ\VM[[ NWZ I XIZ\QK]TIZ X]ZXW[M IVL \PW[M
IZQ[QVO Ja [\I\]\M' GM IZM VW\ TQIJTM NWZ IVa TW[[% _PM\PMZ WN UWVMa #QVKT]LQVO XZWNQ\$% OWWL_QTT% WZ
ZMX]\I\QWV% WZ IVa [XMKQIT% QVLQZMK\% WZ KWV[MY]MV\QIT LIUIOM[ IZQ[QVO W]\ WN aW]Z ][M WN >QRQRQ% M^MV QN
aW] IL^Q[M ][ WZ _M KW]TL ZMI[WVIJTa NWZM[MM \PM XW[[QJQTQ\a WN IVa []KP LIUIOM WKK]ZZQVO' DWUM
R]ZQ[LQK\QWV[ LW VW\ ITTW_ \PM LQ[KTIQUMZ WN _IZZIV\QM[ WZ M`KT][QWV WN LIUIOM[% [W []KP LQ[KTIQUMZ[
IVL M`KT][QWV[ UIa VW\ IXXTa \W aW]'

7M[XQ\M \PM XZM^QW][ XIZIOZIXP% QN _M IZM NW]VL \W JM TQIJTM% W]Z TQIJQTQ\a \W aW] WZ IVa \PQZL XIZ\a
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IVL QV \PM 8]ZWXMIV FVQWV I[ N]Z\PMZ LM[KZQJML QV W]Z XZQ^IKa XWTQKa ' HW] IT[W IOZMM \W ZMKMQ^M
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IN THE MATTER OF the Competition
Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an
Application by Audatex Canada, ULC for
an Order pursuant to section 103.1 granting
leave to make application under section 75
of the Competition Act.
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REPLY RECORD
(Application for Leave Pursuant to Section 103.1 of

the Competition Act)
_____________________________________________

McCarthy Tétrault LLP
Barristers & Solicitors
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Donald B. Houston
Tel: (416) 601-7506
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