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Directive aux avocats (du Tribunal)

Au cours de ses délibérations, le Tribunal a consulté le document Fusions — Lignes directrices pour
I’application de la loi de 2011 (les « Lignes directrices ») ainsi que ses versions antérieures. Dans
ce contexte, il constate que I’une des questions en litige dans la présente affaire, a savoir 1’approche
de la « valeur ajoutée », a fait I’objet d’un renvoi spécifique dans les Lignes directrices de 1991
(voir I’extrait joint a la présente directive). Aucune des parties n’a présenté les Lignes directrices
de 1991 devant le Tribunal ou n’en a fait mention dans ses observations.

Puisqu’il a examiné les Lignes directrices de 1991 et qu’il est susceptible d’en tenir compte dans
son analyse, le Tribunal invite les deux parties & présenter des observations en lien avec I’extrait
de 1991 ci-joint et son retrait des versions subséquentes des Lignes directrices. En particulier, il
demande aux avocats de consulter des sources secondaires contemporaines, comme des ouvrages
universitaires et des articles de revues spécialisées. Des extraits de ces sources peuvent étre
annexés aux observations. Les observations des parties (sans les annexes) ne doivent pas dépasser
trois pages et doivent étre signifiées et déposées au plus tard le 24 mars 2021 en fin de journée. En
raison de la pandémie de COVID-19 et de la nature de la présente demande, qui pourrait nécessiter
la consultation de documents archiveés, un délai supplémentaire peut étre demandé par les parties
pour préparer leurs observations si elles le jugent nécessaire.

Annie Ruhlmann

Agente du greffe

Tribunal de la concurrence
90, rue Sparks, bureau 600
Ottawa ON K1P 5B4

Tél. : 613-941-2440
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MERGER ENFORCEMENT GUIDELINES OF THE
DIRECTOR OF INVESTIGATION AND RESEARCH

Interpretation

These Guidelines supersede all previous statements made by the Director of Investigation
and Research or other officials of the Bureau of Competition Policy, including Information
Bulletin No. 1 (entitled The Merger Provisions), that may differ from anything stated herein,

This document is intended solely to provide enforcement guidelines, As such, it sets forth the
general approach that is taken to merger review, and is not a binding statement of how dis-
cretion will be exercised in a particular situation, Specific guidance regarding a specific
merger may be requested from the Burcau through its program of advisory opinions. The
Guidelines are not intended to be substitute for the advice of merger counsellors. They do
not represent a significant change in enforcement policy or restate the law. Final interpreta-
tion of the law is the responsibility of the Competition Tribunal and the courts,

For the sake of brevity the following abbreviations are used throughout these Guidelines:

* The Act refers to the Competition Act, RS.C, 1985, ¢. C-34, as am. RS.C. 1985, ¢. 27
(1st Supp.), ss. 187, 189; RS.C. 1985, ¢. 19 (2nd Supp.). Part 1I; RS.C. 1985, ¢ RE
(3rd Supp.), s. 8: RS.C. 1985, ¢. 1 (4th Supp.). s. 11: RS.C. 1985, c. 10 (4th Supp.), s.
18: S.C. 1990, ¢. 37, ss. 27-32; S.C. 1991, c. 45, ss. 547-550; S.C. 1991, c. 46. ss.
590-594: S.C. 1991, ¢. 47, ss. T14-717; S.C. 1992, ¢. |, ss. 4446; S.C. 1992, ¢. 14
S.C. 1993, c. 34, ss. 50-51.

» “The Depanment”™ refers to Consumer and Corporate Affairs Canada [now Industry
Canada).

* “The Burcau” refers to the Bureau of Competition Policy, Consumer and Corporate
Affairs Canada [now Industry Canada).

* “The Director” refers to the Director of Investigation and Research of the Bureau of
Competition Policy.

* “The Tribunal” refers to the Competition Tribunal.

» “The Guidelines™ refers 10 this publication i.e. Merger Enforcement Guidelines.

« References to sections of the Act are referred 10 as “sections™.

References to parts to these Guidelines are referred to as “parts™,



2.3 — Preventing Competition

Similarly, competition can be prevented by conduct that is either unilateral or interdepen-
dent. Competition can be prevented as a result of unilateral behaviour where a merger en-
ables a single firm to maintain higher prices than what would exist in absence of the merger,
by hindering or impeding the development of increased competition. For example, the acqui-
sition of an increasingly vigorous competitor in the market or of a potential entrant would
likely impede the development of greater competition in the relevant market, Situations
where a market leader pre-empis the acquisition of the acquiree by another competitor, or
where a potential entrant acquires an existing business instead of establishing new facilities,
can yield a similar result.

Competition can also be prevented where a merger will inhibit the development of greater
rivalry in a market already characterized by interdependent behaviour. This can oceur, for
example, as a result of the acquisition of a future entrant or of an increasingly vigorous
incumbent in a highly stable market.

2.4 — Substantiality

In assessing whether competition is likely to be prevented or lessened substantially, the Bu-
reau generally evaluates the likely magnitude, scope and duration of any price increase that
is anticipated to arise as u result of a merger. In general, a prevention or lessening of compe-
tition will be considered to be “substantial” where the price of the relevant product is likely
o be materially greater, In a substantial part of the relevant market. than it would be in the
absence of the merger;? and where this price differential would not likely be eliminated
within two years!? by new or increased competition from foreign or domestic sources. What
constitules a “materially greater” price varies from industry 10 industry, and may be a differ-
ential that is less than the “significant™ price increase that is postulated for the purpose of
market definition,

Part 3 — Market Definition

3.1 — Conceptual Framework

The first stage in the Burcau’s review of 4 merger involves identifying the relevant market or
markets in which the merging parties operate. In merger analysis, relevant markets are de-
fined by reference to actual and potential sources of competition that constrain the exercise
of market power. As a general principle, it cannot be assumed that the products of merging
parties are in the same relevant market, even where there appears 1o be some overlapping of
the products that they sell and of the geographic areas in which they operate. It may be that
the “overlap™ is such that the constraining influence exercised by one of the merging parties
is not sufficient to warrant including the two firms in the same relevant market.

®An exception would be where # firm has a market shate of fess than 35 petcent but s able 10 build and entrench
market power theough strategic behaviour. Strategic behaviour is an example of sunk cost impediments 1o entry dis-
cussed in Pan 2212,
“his is the interpretation of “policy™ taken by the Court i The Queen v The Proviucers Duairy Limited (1966, unre-
ported), One. CA,
1%rhe Court in Hoffman-La Roche found that 10 construe any particular course of pricing action as u “policy of selling™
# must be established that such coarse of action was planaed and deliberate conduct by responsible employees of the
company, -
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Merger Enforcement Guidelines

Conceptually, a relevant market for merger analysis under the Act is defined in terms of the
smallest group!! of products and smallest geographic area in relation 10 which sellers, if
acting as a single firm (a “hypothetical monopalist™) that was the only seller of those prod-
ucts in that aren, could profitably impose and sustain a significant and nontransitory price
increase above levels that would likely exist in the absence of the menger.

The assessment of whether a significant and nontransitory price increase would likely be
made unprofitable involves an examination of likely responses from sources of prodect and
geographic competition, on both the demand and supply sides of the market. On the demand
side, it is necessary 10 evaluate the extent 1o which:

(i) buyers would likely switch 1o substitute products: and,

(i) buyers would likely switch to the same product sold in other arcas, On the supply
side, it is necessary 1o evaluate the extent to which:

(i) mew entry would likely occur through the construction of facilities,'? or as a result
of sellers of other products adapting existing facilities, 10 commence production'” of
the product or a substitute; and,

(iv) sellers of the product or of a substitute who are located in distant arcas would
likely divert their product into the area in question,

In most contexts, the Burcau considers a 5 percent price increase to be significant, and a one
year period 0 be nontransitory, However, a different price increase or time period may be
employed where the Director is satisfied that the application of the S percent or one year
thresholds would not reflect market realities.'* For example, a larger price increase may be
required where rigid application of the 5 percent threshold would fail to identify an obvious
horizontal relationship between the merging parties. Situations where a 5 percent price in-
crease involving products purchased by consumers would be measured in cents rather than in
dollars occasionally fall within this category. Conversely. a lower postulated price increase
may be appropriate where the products are particulardy good substitutes for one another,
relative 1o other substitutes, The price in relation 10 which the increase s postulated is the
price that would likely prevail in the absence of the merger, 'S

The potential construining influence of competition from sellers who would not likely re-
spond to the postulated price increase in the relevant market within the postulated period of

A concessim whech induces caviomes 10 acguice oher products foes the supplss may e issocs under 1he “tod
selling™ provishm wm section 77 of the At

12 s paricular supply response is comsidired sotuegaent b markel defmitson, in the assessment of case oF enlry,
“Thm“pmbni-a'hmﬁ-ycdlm smplacity . The sepply resposscs comtemglased theoughout 1hese Gundelimes
wre oot confined 1 manufactunos. For example, & wholoaber that docs st cary o partcular product may begin to &
w0 i rospemse b @ sngmilcant aml pontrsesilony peice morcase,

1o rhe sbjective of market defimmion is 10 define the smallvst market in which a substastial grevemion or lesseming of
competition would be possible. A S percent threshold is genesally safficient for this purpase. bn the couese of 1evwwing
particwlas mergers, Buoresu sall may request information about Hkely respomses 1o largee poce iocrzases in ordes ¥
fnin i betier appeeciatom of madhet dynamics and of the satwre of the responses that would be elicited by a § percest
priy wcrease. CF, part 24 of these Guadelines. -

*The “gmificant” price merease postulatvd i therufore met of inflatom and otlser common varnabies
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Executive Summary

time'® is considered subsequent to market definition, in connection with the assessment of
future entry into the market. For the purposes of assessing what would likely occur over a
nontransitory period in response 1o the threshold price increase, it is assumed that buyers and
sellers in the industry immediately become aware of the price increase.

Markets are typically defined in terms of the smallest group of products and geographic area
in relation 1 which a significant and nontransitory price increase can be profitably'” im-
posed, because this is generally where a merger is most likely 10 advenscly affect competi-
tion. However, circumstances may arise in which it will he appropriate to define broader
markets. For example, an exception 1o the smallest market principle may be made to include
product or geographic substitutes on the fringe of the market that would not likely be able 10
constrain a significant and nontransitory price increase by the hypothetical monopolist, but
that obwiously compete, as a matter of commercial reality, with the products in the relevant
market,

In some circumstances, sellers'™ can identify and discriminate against particulor buyers
within a relevant market who would not likely switch to product of geographic substitutes
available elsewhere within the relevant market, in response to a significant and nontransitory
price increase. Where sellers could profitably impaose 2 significant and nontransitory price
increase in relation to customized products or products sold in specific geographic areas,
additional, narower, relevant markets, consisting of these products, may be defined.'” Ex-
amples of buyers who may be particularly susceptible to such discrimination include buyers
who do not purchase in sufficiently large quantities 10 Justify switching 1o 4 more distant
source of supply: and buyvers who would incur substantial retooling, repackaging or market-
ing costs, if forced to switch to & substitute product, For price discrimination to be success-
ful, it cannot be possible for other buyers to arbitrage by profitably purchasing and reselling
to the buyers who may be the subject of discrimination.

16, peosodd of bow tham one vear i not poserally comidensd 50 be Appropriate ton the puipose of dufinimg markels,
becwase even selers of prodects that acsuslly constrain the abikay of the respecing merging partees & fase A price
above the prevailing preomerges level may requine mlnnuhmmwadmmdmmwm«
Manw.Aprmwm~*wuhmumlyumhdwh¢mwuuknnculknttumuﬂmpm
more (e Khis amosst of time 10 respoml b am incresse i the pocy of A proddoct gencrally do nol exercine a significas
comslemning mibuence on the price of il product,
"lhmdunmﬂmmullukmmﬂnm segments consaiing of prodects purchased by
buyers whi womld not be willing 10 swich s snother source of sapply i the evem OF & sigmificass and nontsesitony
Price increase, but who cither cannot be identified by scllers in the marked o cannot be subgectent fo price docoiming.
lu-w-f-dlolhnlhn-.hun.tmumhamwnuwlbnhdlmm\h&umnptﬁhw&!mt
sales 1o buyers who would Bhely switch, by miempting 10 ieap miditional Protas from buyers wie wosld ot bkely
swich For the parposes of its analyss, the Prean sssumes that there is mo peice regulanon,

"M&ud-cudnm 20 of shese (hﬂelm.ammmnbwawm‘aumklmamlkhpq
side. I such 2 cane, the teem “hyporhietical mooopsanist”™ woukd he substitsted fof “hypothetical mencgwlist”, wsd
Talgmficnen aod montamitony price decrease”™ weoukd be substitused for “sigaiticant and nontEmsibory Py iscnense”

wfwumpb.nmmM-meuﬂnammumm«lnnlwwnhumch
I.duddutﬁnnnlhuuﬂwﬂluﬂdmuhumm-lﬂwhmdwmnnlﬂancanunn
Hermever, wathin this relevans market, Burcas stalf foud that there were severad additional, narrower relovas markets,
m»qotmmm;uanumhmhmjmadmukuawmllundzlcmumnu
perchasces of these products could be the subject of price descriminstion, becamse they would maon be preparad 1o swisch
huuhm\-muw-mmnmhmmwaﬁmnww'miuum-ﬂhmmu-hnmm
&samm.Anmwoy-dhur.u:mu'm«axmnum‘-mu*dlﬁcnlrva-pmduumr-nwm
umpm.uo«mauMMMnm:mw-uwwn sevtion SOy I xa) o
he Act o
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Merger Enforcement Guidelines

In general, the base price that is employed in postulating a significant and nontransitory price
increase is whatever s ordinarily considered 1o be the price of the product at the stage of the
industry (e.g., manufacturing, wholesal, retail) being examined. This is typically the cumg-
lative value of the product, inclusive of the value added (mark-up) at the ndustry level in
question. However, in certain industries, the value added is billed as a separate fee, and no
mark-up is applied to the product in relation to which the service (or other value added) is
performed. In such cases, the price increase will usually be postulated in relation 10 the fee,
Sitwations where there is no standard industry billing practice, or generally recognized base
price, will be considered on a case by case basis. Where 3 merger would likely lead to an
increase in the cumulative or value added price, but not to an increase in the price at which
the product is ultimately purchased by consumers, this fact will be taken into account subse-
quent 1o the market definition stage, in the exercise of the Director's discretion to challenge
the merger. A similar approach is taken where an increase in the price of an intermediate
product would not likely translate into an increase in the price of the downstream product.

Although the approach 1o delineating the product and geographic bounds of the market is
addressed in two distinet discussions below, sources of product and geographic competition
must be considered together, because they are interacting dimensions of one market,

3.2 — The Product Dimension

3.2 1 — General Approach

The following approach to relevant market analysis is applicd separately o cach of the prod-
uets in relation 1o which the MErRing parties appear to compete or are likely to compete. The
analysis of the product scope of specific relevant markets commences by focusing upon what

1o switch their purchases 10 other products in sufficient Quantity to render the price increase
unprofitable, the product that is the next best substitute?! will be added 10 the relevant mar-
ket. The Bureau will then ask what would happen if the seller of this product and the merg-
ing party in question, acting as a hypothetical monopolist, atlempled to impose a significant
and nontransitory price increase with respect to the two products in the group, The process of
adding the product that is the next best substitute for the products already included within the
market continues until it would be possible for the sellers of these products, acting as a
hypothetical monopolist, to profitably impose and sustain a significant price increase for a
non-transitory period of time,

3.22 — Evaluative Criteria

In assessing the nature and magnitude of likely supply and demand responses to a future
price increase in the context of particular cases, all relevant information is considered. How-

»!'mm. llmyhulhuﬂ:uwhnu-h-nmn&vdulhnd:ulndmdm/\mmu N could o
puollaNymdwammmu.lmmmmmmuuu&nwaumkw
-ipMAhmYMhmhnwmdaxl&-dm Bin area X b onder 1o determine whether the
-uhiwlknpmhlmmh&m'\.tm wea Y, andioe prouct B, from wea X, these sources of compe-
mmmhmﬁnw.umwh&unmmaw 1or product A e seva X, the rehevant nsaeket will
e cxpanded sobely in product terms, whereas I the former is the nent best substiente, the relevant market will by
expanded in geogeaghic terms only. 1f ihe market s wltimately wmmm,mxummmu
I next best sntitate, prodect C s area 7. would prevent the postslased $% PIRe increase from being guofizably
mmmuuw-wmmbwmmapmunmm

T1The Ditector comiders the “next hest seltiteac™ W0 B he product that wewhd account for the Wrgest pescemtagy of
1he volimme 1hat would be knb_vlheb"ulmialmw
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